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PREFACE TO THE SECOND EDITION. 


The object of this work is to present, in a clear, syste- 
matic arrangement, so much of the Digest and Code of 
Justinian as is likely to be of use to students of modern 
law. At the same time, the leading steps in the evolution 
of Eoman Law, from the time of the XII Tables to 
Justinian, are set forth. 

For the convenience of students, a translation of the 
Institutes of Justinian, and (where any difference exists) 
of the Institutes of Cains, is embodied in tlie text as pai't 
of the exposition. The passages taken from Gains and 
Justinian are distinguished by a difference of type. It 
has not been deemed advisable to translate Latin technical 
phrases by doubtful English equivalents. ](o one can 
hope to master the doctrines of the Eoman jurists without 
some acquaintance with their technical language. It has 
therefore been thought best to familiarise the reader with 
the Latin terms by retaining them in the original, along 
with paraphrase or explanation. The text of lluschke has 
been almost invariably followed ; and as that is published 
in a cheap and convenient form, it has been determined 
not to print the Institutes in Latin. Studemund's re- 
vision of Gains has l)cen followed, where it makes any 
substantial difference in the meaning. ^ 

In the present edition, a full but concise account of 
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PREFACE. 


the External History of Koman Law, from % pen of 
Professor Murison, University College, Lftndon,® gives 
completeness to the work as a systematic exposition of 

Roman Law. \ • 

The chief altcrntinns in the text relate to tJie topics 
of Possession, Correalitv and Bonm'nm Possessw. The 
chapter cm j^)Ssession has l)een entirely rewritten and 
much enlarged. Tin* acci<h‘ntal and anomalous character 
of tlie Homan doctrine of Possession has now, it is 
hoped, 1)(‘cn c]<‘arly and fully demonstrated. 

Errors and niisj)rints in the first edition — many of 
which were brought to mv notice hv the kindness of 
readers — have been corrected. 


Fountmn OornT. TrMri.E, 
January 
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EXPLANATION OF ABBREVIATIONS. 


J. is Institutes of Justinian. (J. 3, 1, 1.) Tlie first re indicates the book, the 
second the title, and the third th<( section referred to. Thus, d. 3, 1, 1 means 
3d book, ]st title, Ist section. 

G. is Institutes of Gaius. (G. 2, 6) means 2d book and 6th section. Gains is not 
arranged in titles. 

D. is Digest or Pandects. (D. 39, 3, 1, 17) means the 39th book, 3d title, 1st frag- 
ment, and 17 th section of that fragment. 

C. is Code of Justinian. (C. 4, 8, 1) means 4th book, Sth title, and Ist constitution. 
(C. 6, 30, 18 pr.) means Cth book, 30th title, 18th constitution, and the prinvipiunh 
or preliminary section. 

Nov. is the Novels of Justinian. They are numbered sop.arately, tin; long(*r ones 
being divided into sections. (Nov. 81, 3) is the 81st novel and 3(1 section. 

C. Th. is the Code of 'J'hoodosius, which is divided in the same way us the Code of 
Justinian. 

Paul, Sent. 2, 7, 2 is the 2d book, 7th title, and 2d section of the Senkntiae of Julius 
Paulus. 

Ulp. Frag. 25, 2 is the 25th title and 2d section of the Fragments of Domitius 
Ulpianus. 

Ulp. Inst, is the fragments of Ulpian’s Institutes. 

Mos. et Rom. Legum Collat. 6, 4, 2 is the 6th title, 4th chajjter, and 2d section of 
the Mosaicarum et Romaiiarum Legum Collatio. 

Frag. Vat. is the Vatican Fragments. 

Vet. cujusd. jur. consult, is Veteris cujusdam jurisconsulti consultatio, r short collec- 
tion of moot points in law. 

The above, beginning with Paul, Sent., are to be found in I 
** Jarisjprudcutiae Antejuttinianae quae mjtersunL' 


N.B . — It is important for the student to bear in mind that the Institutes of Gaius 
are more than 300 years older than the Institutes of Justiniau. 

Passages in the translation enclosed in square brackets are to be found in Gaius 
only, and not in Justiniau. 




A SHORT .HISTORY 

OF 

ROMAN LAW. 


CHAPTER I. 

INSTITUTIONS OF THE REGAL PERIOD (B.C. 754-SO9). 

Sources of Early Roman History . — The credibility of the early 
history of Rome rests upon the character of the sources whence it was 
derived.' The chief ancient writers that supply the extant information 
flourished some seven or eij^ht centuries after the reputed foundation of 
Rome, and not one of them possessed a single scrap of contemporary evi- 
dence as to the truth of his statements regarding the early history. They 
speak, indeed, of the existence in their own day of laws dating from the period 
of the kings. Dionysius, for example, tells us that some of the laws of 
Numa were carved on tablets of oak (bronze columns not being then in use), 
and Cicero refers to the laws of Numa as extant in his time. There existed 
also the Jus Fapirianum.^ a collection of laws professing to be enactments 
of the regal period {leges regice\ the compilation of which was ascribed to 
Sextus (or Caius) Papirius, who was supposed to have lived in tl e reign of 
Tarquinius Superbus.^ The Twelve Tables are not assigned to an earlier 
date than three centuries after the foundation of Rome, and half a century 
after the establishment of the republic. The ascription of laws and institutions 
to the period of the kings, and of particular laws and institutions to particular 
kings, must be regarded in the same light as the attribution of ancient laws to 
Solon by the Attic orators ; it is probably no more than an expression of ignor* 

^ See especially Sir G. C. Lewis, CredihUitij of Early Roiwin Hhtory. The history 
of the Regal Period is most concisely and effectively sifted by Professor Seeley, Livy^ 
Book I., Historical Examination ^ pp. 11-98, Mr Seeley gives abundant references to 
authorities, ancient and modem. See also Professor Ihne’s Roman History ^ I. ’passim 
(Books I. -III.) 

* Pomp. D. 1, 2, 2, 2. Dion. 3, 36, says that the ritualistic formularies of 
Numa, which Ancus Marcius had caused to be inscribed on tablets and set up in the 
forum had, in process of time, wasted awq|K ; and that, after the ex pulton of the kings, 
C. Papirius, the Pontifex Maximlls, caused them to be reinscribed and set up in public* 
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ancc counterfeiting knowledge as to the origin of such laws and institutions. 
Dionysius also refers to treaties still extant in his day, conclyded between 
Servius Tullius and the Latin cities, and between Tarquiaius Suj^rbus and 
Gabii ; and other writers make similar references to a few other treaties of the 
early times of the republic. No reliance, however, can be placed on such 
records. There were also the docum^ts in the possesion of the magistrates — 
the registers kept by the Pontifex MaHimus, the various books of th 0 pontiffs 
(containing ritualistic rules, with incidental historical simtements/and the forms 
of civil procedure), and the offi( ini formularies a^fl other records of the censors 
and the prmtors. The chronological lists of magistrates would be an import^ 
ant, if somewhat scanty, source ; but we cannot tell when they began to be 
kept. Livy refers sometimes to the linen rolls lintei), preserved in the 

temple of Juno Moncta. Funeral orations, inscriptions on public monu- 
ments and in private houses, and the poems of Ennius and Nsevius and 
traditional songs, would all be temptingly open to falsification and forgery. 
There were also the chronicles of neighbouring Latin towns. Of all these 
sources Trofessor Ihne considers that the two principal were the family 
traditions and the lists of magistrates. 

Hut it cannot be admitted that any written chronicles dating as far back 
as the Regal I’eriod ever existed in Rome ; and the earliest historical docu- 
ments of the time of the republic, the date of which is extremely doubtful, 
certainly referred to contemporary events, and not to times long past. It 
was not till the Roman state stood in power and dignity above the other 
towns of Latium that curiosity arose regarding the history of the city and of 
its institutions. The earliest historian of Rome that we know of, Q. Fabius 
Pictor, served in the war in Gaul in li.C. 225 ; that is to say, more than 500 
years after the reputed foundation of the city, and not much less than 300 
years after the expulsion of Tarquin. Livy acknowledges that, up to the 
capture and sack of Rome by the Gauls in B.c. 3S8, the history w'as extremely 
obscure and uncertain, owing to the fact that “what records there were 
among the commentaries of the pontiffs, and other memorials, both public 
and private, perished, for the most part, in the conflagration of the city,” so 
that anterior events were thus committed to the uncertain keeping of oral 
tradition. The generation immediately following the Gallic capture is really 
as obscure as any period in the century preceding. Down to the middle of 
the fourth century U.C., and indeed to a still later time, the writers of history 
can have had but little trustworthy material for their meagre compilation of 
annals. There is little reason, therefore, to w'onder at the utter uncertainty 
of every portion of the early narrative in the minds of the Romans of his- 
torical times. “ We have to conclude, generally, that for the Regal Period 
the ultimate authorities are a small number of public documents and untrust- 
worthy inscriptions in private houses that may have escaped the Gauls, and 
beyond this, nothing but unwritten tradition.” In addition to the misfortune 
of scanty materials, “the Roman antiquarians w'ere most credulous, and, 
moreover, inaccurate and superficial.” And, indeed, the early history may, 
to a very large extent, rest, not on such possible authorities at all, but on 
pure invention. That most of it was artificially constructed from the 
beginning, partly out of euhemeristic explanations, and partly out of setio- 
logical conjectures, is just as probable %s tha^it is a tradition more or less 
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vaned in the course of oral transmission from original contemporary and 
trustworthy witnesses. Palpable marks of fiction abound in the narrative : 
supematm'al storios, gvoss improbabilities, and extreme inconsistencies both 
with itself and with other ascertained history. 

The conclusion of historical criticism is thus stated by Professor Seeley : 
That, from the history Jpooks taken aloisS) it is impossible to know anything 
about th^ early history of Rome ; and^hat it is impossible to learn anything 
from any scarce aboiA that part of the history that deals with particular 
persons. “ But concerning ^|ie relation of the Romans to other nations and 
^ther Italian tribes, the growth of the State, the time and mode of the intro- 
duction into it of the different arts which constitute civilisation, the develop- 
ment of its political, religious, and legal ideas, we may gather sufficient 
information to form an outline history.” The principal sources of this 
information are these : physical geography and topography, comparative 
philology, mythology, and law (including usages of every kind), archaeology, 
and the later history of Rome. 

The Beginnings of the Roman Comtnonwcalth , — The Latins, who were 
probably the first branch of the Italian race to enter Italy, were apparently 
followed by the Umbro-Sabellian branch, which gradually hemmed them in 
on the east and south, confining them, at the supposed dawn of Roman 
history, to the narrow limits of Latium, “ a district of al)out 700 square 
miles, not much larger than the present canton of Zurich.” Before the 
Italians parted from the Hellenes, the united people must, on the evidence 
of language, have made considerable progress in civilisation ; and it may be 
accepted that the Latins had advanced still further by the middle of the 
eighth century before Christ. The traditional three tribes, the Ramnes, 
Tities, and Luceres, were all at this time substantially Latins,^ tilling their 
fields from their several villages, and visiting in due course their common 
stronghold on the Palatine. The Roman territory appears to have extended 
not more than five miles from the city on the east and south, and not more 
than six on the south-west ; while it included both banks of the Tiber from 
the Janiculum to the sea. According to Mommsen’s estimate, it covered 
at the utmost 115 square miles. At length the people of the Rc nan canton 
woke up to recognise in their frontier fortress, unhealthy and unattractive as 
it must have been to a settler, a great position for an emporium of the Latin 
river and sea traffic, as well as for military defence. “ Whether it was a 
resolve of the Latin confederacy, or the clear - sighted genius of some 
unknown founder, or the natural development of traffic, that called the city 

* Mommsen is very indignant at the “ irrational opinion that the Roman nation 
was a mongrel people,” and at the attempt “ to transform a people which has exhibited 
in language, polity, and religion, a pure and national development sucli as few have 
equalled into a confused aggregate of Etruscan and Sabine, Hellenic, and, forsooth ! 
even Pelasgic fragments.” The Ramnes, he maintains, were undoubtedly Latins, and 
the predominant element ; the Luceres were as probably Latins as not ; and the Sabines 
belonged to a closely-related stock, having probably been introduced through the re- 
mote incorporation of a Sabellian community in a Latin canton-union. “With the 
exception perhaps of isolated national institutions transplanted in^connection with 
ritual, the existence of Sabelli^ elemetits can nowhere be pointed out in Rome.” 
— Roman History ^ I. 4b, 46 ^Bk. L ch. it.) 
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of Rome into being, it is vain even to surmise.” ‘ The town became increas- 
ingly frequented by the Romans of the canton, and “ by thg side of t e 
cultivator of the soil, there must have been a nun*rou« non- agricultural 
population, partly foreigners, partly natives, settled there from very early 
times.” In strong contrast to the rustic towns of Latium, Rome had be^n 
to develop a civic and mercantile cl^iracter, which favoured rapid political 
growth. For a long time, however, fhe settlers on and about th^ several 
Mounts of Rome “ probably felt themselves to be as y%t more separated than 
united, and Rome as a whole was probably r^her an aggregate of urban 
settlements than a single city.”' To whatever extent these settlers may havq^ 
been welded together, “ the Romans, when they first appear on the stage of 
history as a separate people, had passed through a long period of national 
development, along with kindred races, and the groundwork of their religious, 
legal, and social life was already formed.” (Ihne, Roman History^ I. 109 
(Bk. I. ch. xiii.)). 

Early Divisions of the Roman Population. — The existence of a ruling 
and a subordinate class, which may be traced to the very beginning of 
Roman history, has been considered to “point indisputably to a conquest 
of the lands, and to the subjection of the former inhabitants.” (Ihne, Roman 
History., I. 109 (Bk. I. ch. xiii.)). The ruling class, at all events, was composed 
of the patricians, who alone had the full privileges of burgesses or citizens. 
These enjoyed exclusive possession of all political rights and honours in 
the state ; they alone were eligible to all public offices and priesthoods ; 
they alone had access to the legal and religious traditions of the state ; 
they alone enjoyed the possession of the auspices, the means of intercourse 
between the gods and the state ; they alone were, in the first instance, the 
Populus Ronuutus. 

The subordinate and subject population were of two principal classes. 
First, the Clients (or “listeners”), who were dependants of the various 
patrician houses, and ^^bose patrician lords were called in relation to them 
patroni. 'J’hc interests of patron and client were supposed to be identical. 
The patron uas bound to extend a general protection to his client, and 
especially to make the clients case his own in all matters of law. The 
client was briund to ujdiold generally the cause of his patron, and especially 
to contribute for his benefit on all the great public and private occasions of 
his life involving any considerable exfienditure— for instance, towards mar- 
riage portions fur his daughters, ransom money, law costs, or the expenses 
of a public office. Yet the client was, legally, wholly at the mercy of the 
patron, \\bose anger or caprice was in some measure controlled, if not by a 
prudent dread of the vengeance of the gods, yet by his own interest, by 
custom, and by public opinion. Towards the latter portion of the regal 
period, the tics binding patron and client began to be loosened, primarily 
through the subjection of clients, independently of their relation to their 
patrons, to military service, under the Servian organisation of the army. 

The second class of the subject poj)ulation embraced the unfranchised 
freemen that had no patron— independent freemen without political rights, 
freemen having no special connection with patricians, and subject only to 

1 

^ Mommsen, Roman History, I. 60 ^k. I. ch. iv.). 
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the patricians collectively, that is, to the state. Whether or not the clients 
were in regal times a portion of the plebeians— a view that seems opposed by 
the relations of patron •and client as set forth by Dionysius, if indeed any 
regard can be paid to his statements— at any rate such independent freemen 
would seem to constitute the basis of the class that soon emerged into pro- 
minence^as the plebei^s {plebs, plebe^. Like the clients, these plebeian 
freemen were destitute of political rights. They were bound to obey the 
law, but originally the^ had nothing to expect from its protection ; under 
the earliest kings they prob^ly were citizens only in so far as they enjoyed 
4he right of acquiring, holding, and transferring property in accordance with 
Roman law {jus commercit) ; and they apparently first obtained the right 
of voting in the popular assemblies {jus suffragU) under the constitution 
of Servius Tullius. During the regal period neither the plebeians nor the 
clients possessed the right of intermarriage with patricians {jus conubii ) ; ‘ 
and thus the children of patrician and client, and of patrician and plebeian, 
would swell the plebeian ranks. The plebeians would also be reinforced, 
steadily by the expansion of the city, and largely on every extension of the 
Roman state by conquest. There would, further, be a small addition of 
emancipated slaves. 

In regal Rome, slaves, who had no rights of any kind, and were re- 
garded simply as animals or pieces of property, were probably far from 
numerous. The quasi- slavery of the clients was a sort of substitute. From 
the later part of the regal period onwards, slaves regularly and completely 
manumitted thereby attained to the rights and privileges of plebeians. 

The Household. — Manus; Palria Potestas. — The household was the 
foundation of the Roman social organisation. The father of the household 
{paterfamilias) alone possessed legal rights. His house was his castle, and 
within his family he was absolute monarch. The family included all the 
fathers legitimate descendants (except such persons as were specially 
released from his power — for example, males that had ceased to be Roman 
citizens, or had been adopted into other families, and females that bad been 
received into other families by marriage or adoption, or had bccoMe vestal 
virgins), all females that had married any of the male members of the 
family, and all persons adopted into the family. Over all the members he 
exercised judicial powers. He was also high priest of the family. 

The position of the wife was one of complete subjection. As wife, she 
was in the hand {manus) or power of her husband ; as member of the house- 
hold, she was, legally, her husband^s daughter {in loco filice). Her situation, 
however, was softened and hallowed by the religious marriage ceremony 
( confarreaiio), and by her regular share in the rites of the family altar. 
No doubt, either party might divorce the other, as a private act, without the 
intervention of the state. 

The power of the father { patria potestas) over his dependants was abso- 
lute. He might punish any of them — even a grown son that had filled the 
highest offices in the state — in life and limb. He might even sell his son 
into slavery — slavery if to a stranger, quasi-slavery if to another Roman 
citizen. It was extremely difficult for a son to escape from the father’s 

f 

* The Conubtum was granted to the^lebeians by the Lex Canvltia^ B.c. 445. 
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power. Even a s/ave, if sold by the house-father and then emancipated by 
his new mtister, at once became a freeman ; but a son, if similarly sold and 
emancipated, at once fell back into the power of the iathor, and a third 
sale could finally release him. 

A married daughter escaped from her father’s power only to fall into the 
power of her husband (or of the he%d of her husbai^’s family) ; henceforth 
neither she nor her children were legWly of kin to her original famify. 

In respect to the state, the family w'as the father.^ In cas^of any wrong 
done or suffered by any member of the famil]^ the father stood forward in 
the courts of the state to claim or to render the necessary redress. Betwee^ 
him and his family the state did not interfere ; but in process of time certain 
softening influences were brought to bear. If three children were born at 
one birth, the state is represented as willing to assume their upbringing till 
the age of puberty. By religious prescription, exposure of infants under 
three years of age was forbidden, except in the case of deformed births, and 
of daughters subsequent to the first, and unless five neighbours expressed 
their approval ; and the sale of a wife or of a son was an act of impiety. If 
the husband had occasion to sit in judgment on his wife’s serious misconduct 
(such as adultery or wine-drinking), he was expected to hear the opinion of 
his own and of his wife’s nearest male blood relations before pronouncing 
sentence. Still the legal power of the father was practically absolute : he 
might nerve himself to disregard the sanctions of religion, and though he 
might listen to what the relations had to say, he might neglect their opinion 
in giving judgment. 

On the death of the father, the sons at once succeeded to the rights of 
independent house-heads. The widow and the fatherless unmarried daugh- 
ters fell under the common guardianship {iuicla) of their now independent 
sons and brothers (or nearest male relations — agnail). Widow, and 
unmarried daughter, and son, all shared equally in the inheritance. 

The families of the plebeians were constituted and governed on the same 
principles as the families of the patricians. 

The Clans {Genies). — 'fhe union of several households constituted a clan 
(gens). The successive elevation of sons to the rights of independent house- 
holders would soon result in the existence of a number of households more 
or less closely related by blood, claiming (even if in some cases no longer 
able definitely to trace) descent from a common ancestor, called by a common 
family name, celebrating common religious rites, and cherishing many other 
interests with a markedly common feeling. Such a group of households was 
a gens, and the members were gcfiiiles. Although at first exclusiv^ely related 
by blood, and jealous of the admission of strangers, the members of a clan 
did not always, or perhaps very long, continue so ; the intense desire of 
family early prompted the system of adoption, which, however, was guarded 
by a ceremony of a public and religious character ; but the fiction of blood- 
relationship w'as to a late period consistently maintained. All clan mem- 
bers alw'ays bore the clan name. 

The clans were the most primitive element in Roman society ; and 
“ the clan’s lands must, in the primitive period of joint possession, have 
been the smallest unit in the division^ of land,” At the same time, ** the 
clanships were from the beginning regarded, ^ot as independent societies, 
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but as integral parts of a political community {chntas, populusY (Momm 
sen, Roman History, I. 38 (Bk. i. ch. iii.)). 

The Wards {Ctiri(f) and the Assemdly 0/ the Wards (Comiiia Curiatd),-^ 
A combination of clans formed a ward {ctfria). Thirty wards embraced the 
whole body of the Roman people ; ten wards comprehending each of the 
three tribes (or “partf ”) — that is, ea^ of the separate communities whose 
fusion resulted in the one people. The members of the wards {curiales) 
assembled ^ stated times to celebrate common festivals and sacrifices. 
They also assembled as sP legislative body (cp?mtia curiata)-~i\\^ most 
Ancient popular assembly at Rome that was known to historical times, and 
indeed the sovereign power. 

The sovereign assembly acted alone only in case of necessity ; ordi- 
narily it was summoned by the king (or by his representative). It took no 
concern with the business of the executive ; its functions were to express 
its opinion on proposed changes in the existing law. It elected kings and 
priests, passed laws, declared war, and concluded peace ; and it was the 
court of final appeal in all matters affecting the life and privileges of a patri- 
cian. It also decided a variety of family and clan questions ; for instance, 
it sanctioned or vetoed adoption (arroy^atio). The king proposed the 
question ; and the assembly of wards, without debate, simply voted “Yes” 
or “ No,” by wards, in answer to the question of the king. 

The assembly of the wards {comifia curiatd) received its death-blow from 
the institution of the Assembly of the Centuries {comiiia centtfriata), which is 
ascribed to Servius Tullius, the sixth king of Rome. It was preserved for 
many hundred years from sacrilegious extinction by respect for the religious 
associations connected with the granting of the imperhnn and the auspicia, 
and with the ceremony of adoption. But all real power was taken out of its 
hands by the Servian reform ; and the pretensions of the patricians to the 
last word in legislation were conclusively repudiated by the lex Ptiblilia (B.C. 
339)1 which required the patres to ratify beforehand the votes of the comiiia 
centtiriata. 

The Senate. — Besides comiiia curiata, there was anotVerbody con- 

cerned in the government of the state. This was the senate {senaius), the 
council of chiefs or “ elders ” of the clans. The members were chosen by 
the king, at his will and pleasure, and they held office during life. For 
some centuries under the republic, the number was 300 ; probably this was 
the number also under the later kings ; the traditions regarding the original 
establishment of the senate and the increase of members by successive kings 
are hopelessly inconsistent, although pointing to the divisions of the tribes, 
curies^ and i^entes. The king was president. The senate was summoned by 
the king, when he thought fit ; and its functions were confined to giving him 
advice on such questions only as he chose to submit to it. It had no means 
of enforcing its views ; the king might accept or reject its advice as he chose, 
subject always to the pressure of public opinion and custom. How far the 
details of government were entrusted to it would depend on the personal 
character of the king. On a vacancy of the throne, the senate provided for 
the conduct of the government, ^nd no doubt guided the Tjpelection of the 
new king. But on the whdje, its power, though probably influential with the 
king, was very much less than it afterwards became under the republic. 
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The Kin^.-^Tht king {rex, “ leader ” or “ director was the one supreme 
magistrate ; he alone held power in the state. Yet he was simply a free 
burgess — a husbandman, a warrior, possibly a tradei^sefected probably by 
the senate, and elected to hold office for life by the voice of his fellow- 
burgesses assembled in their coinitia curiata. The king was no doubt the 
formal head of each of the great departments of thu state. He was com- 
manderdn -chief and high priest : A was not fully king till the comttta 
curiata had conferred on him, by a special law, proposed bj himself {lex 
regia or lex curiata de imperio), the right of supreme command in war and 
in peace iimperium), and authority to hold intercourse with the state-gode 
in the name of the state {auspicia). He called new members to the senate ; 
he summoned and presided in both the senate and the comiiia curiata. He 
was also supreme judge, in civil as well as in criminal trials. He might 
delegate particular functions to men of skill in special departments ; but all 
the officials of the earliest period “ were mere royal commissioners, and not 
magistrates in the subsequent sense of the term.” (Mommsen, Roman 
History^ I. 68 (Bk. I. ch. v.)). For example, he probably delegated judicial 
authority to two law officers, called quaestors, from whose judgment there lay 
a right of appeal to the comitia curiata. When the king sat in person in 
great trials, it jirobably came to be usual for him to have senatorial assessors 
(comilium \ of his own selection, who, as in the like case of the house- 
father, might advise but could not enforce their advice. If the king could 
not pardon, and if at first there was no appeal from his judgment, at any 
rate he may in process of time have permitted an appeal to the comitia 
curiata, which afterwards came to be a rightful privilege. The power of the 
king, judicially and politically, seems to have been dangerously open to 
tyrannical abuse. In the absence of a written code of laws, the king would, 
in the very process of administering the laws, actually (though informally 
and invalidly ) make law. Again, no one might speak in the comitia curiata, 
unless with the permission of the president, and such permission the king 
might refuse. Still there was ever present the controlling influence of 
custom and public o[)inion ; and, although the king was formally irrespon- 
sible, yet “he w'as bound by the terms of a contract with his people, which, 
if not formally expressed in words, was fully implied and understood.” (Ihne, 
Roman History, I. Ii6 (Ilk. 1. ch. xiii.)). 

The Assembly of the Centuries (Comitia Centuriata). — The institution of 
the comitia centuriata is ascribed to Servius Tullius, the reputed sixth king 
of Rome. By this reform, political power was transferred from the basis of 
blood and descent to a new basis of property, with a certain regard for age 
and experience. In the preceding reigns there must have been a great 
increase of population and of wealth, and most probably the patricians 
would constitute a small minority. These may now have found it desirable, 
or inevitable, to share with the plebeians the burden of military service, 
even at the expense of letting the plebeian wedge into the jealously-guarded 
privileges of political pow'cr. Whether or not the new reform grew out of 
the constitution of the wards in the course of a gradual and natural develop- 
ment, after the manner indicated by Ihne {Roman History, I. 67 (Bk. i. ch. 
vii.), at all events the general political iituatioy must have tended towards 
some such re-constitution. • 
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y Like the probable original organisation of the Roman people, the Servian 
/ constitution was fundamentally military. The whole now including 
plebeians^ as well* as patricians, were classed for military purposes on a 
common census of real property. At the head of all stood the knights, or 
cavalry {equites), in eighteen centuries. Then followed five “classes,” 
which ^ere graduated^ according to^ffie value of the real estate of the 
individual members, and armed at their own expense in proportional com- 
pleteness. 'Hiey were divided into 170 centuries, and each class contained 
an equal number of centuriew of seniors (age, 46 to 60) and juniors (age, 17 
lo 46) ; the former defended the city, while the latter served in the field. 
The number of centuries in each class appears to have been fixed, but the 
number of men in a century must have varied greatly. “In this elasticity 
of the century lay the possibility of stamping the comtiia with a peculiar 
political character, aristocratic or democratic. We see how the opportunity 
was used. In the first place, the number of centuries was so arranged that 
the knights and the first class should have eitlier a majority or almost a 
majority ; in the second place, the men between 46 and 60 were equal in 
influence to those between 17 and 46, though necessarily less numerous. 
Thus wealth and age were decidedly favoured.” There were six (or five) 
centuries of smiths and carpenters, etc. (faWi). trumpeters, etc. 

and proletarians. The total number of cent uries was 194 ( or i 93 )» 

1 Liv. 1, 43. Dion. 4, 16 ; 7, HD. The following table ahoww Livy’H arrangement 


Arms. 


Classes. 


Census or Rateaui.e 
Pkoi’Ekty in Lanu. 


‘ ■ ases, or -I 40 Seiiiorei + 40 J 

it Class, . . ) pounds of copper, , 1 


Centuries. 


Ilefeiisivc. 


Odensivc 


6 Patrician (old)+i2 Plebeian (newh’iS 


Fahri, • 
}nd Class, 


'd Class, 


/ 100,000 ascs, or \ 
pounds of copper, > , 
I and upwards ^ \ 
None ! 


/Full ‘.ml : hcl-'\ 

1 ijK'i. large routuH i UnRsp 

sliield, cuirass | 
K.eaves-all of ^ 

( bronze _ _ / 

' Faori bore no arms 


75.000 to 100,000 ascs 10 Seniores + 10 Juniores - 20 

\ t gi ave.s * 

50.000 to 75.000 ascs 10 Semorcs + 10 Juniores - 20 

at \ fLongsp 

.5,000 to 50,000 «« to Sonioros + lo Juniores “ so) 3 ) { favolta 


rth Class, • 25,000 to 50,000 ases 

ti Classr— ) ^ . 

:e»st\ .) h /IT, 000 (Dionysuib 
umieters, ? j t says 12,500) ases 
moUnuers,) J | 


15 Seniores 4- 15 Juniores “ 30 


j I None 


I 

' \ javelin 

\ f Slings n 
I \ fcioncs, i 


~ Military Centuries, . 193 

Those whose census did not amount to n. 000 ascs formed one century, ^ 

and were (ordinarily) exempt from military service, .... 

Total Number of Centuries , 194' - - 

Dionysius pves 193 centuriet, omittin!,' Livy’s rlocnut. 
with th« Second Class, and the Trumpeters, etc. (only 
CUssi and he makes a Sixth Class out oi Livy’s extra century^ 
mentioned citizens were called Protdarr (men of no subst^, ^e 
begetters!” afterwards of substtnee est.,paated under luOO ases). a i 
(men of no substance, merely “ counted by the head ). 
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The army {exercitus) thus constituted, whether immediately or gradually, 
came at last to act as a national assembly. The vote was taken by centuries 
— the knights voting first (and the senators with thUm), the clasifes follow- 
ing in order ; and, as soon as a majority had voted in favour of a propo- 
sition submitted to the assembly, the voting ceased. The fact that the 
knights and the first class togethe?^commanded a%naJority indicjgites how 
decidedly the chief power yet remained in the hands^of the wealthy and the 
few ; for the lower classes must have been much the more numerous. The 
comitia ccniuriata practically superseded the c^niiia curiaia ; but its power 
was long formally limited in two ways— (i) no measure could, in usurf 
course, be submitted to it without the sanction of the senate ; and (2) no 
measure it passed became law until sanctioned by patres (the comitia 
curiaia^ or, rather, the senate). 

Local Tribes. — To Servius Tullius is ascribed also the division of the 
plebeians into local tribes — the city into four tribes, the country into an uncer- 
tain number, perhaps not over sixteen. Under the republic the number 
rose to thirty-five. The tribes at first discussed and settled the purely local 
tribal affairs. Their meetings did not assume the form of a regular Assembly 
of the Tribes during the regal pericxl. This division was intended purely 
for practical convenience, and superseded the older religious arrangement 
whereby a district was grouped round a central place of sacrifice. 

licit — The regal period was marked by very strong religious feeling, 
expressed in simple and inexpensive ceremonies and ritual. Nothing could 
be done in private or m public life without consultation of the gods. “ The 
whole of nature was to the Romans pervaded by divine power. A simple 
spear— even a rough stone — sufficed as a symbol ; a consecrated space, 
a sacrificial hearth, as temple or altar. For 170 years, it is said, Rome 
knew no religious images.” (Ihnc, Roman History., I. 119 (Bk. i. ch. xiii.)). 
Every temple had a priest, to perform the sacred rites, as well as a sacristan ; 
but every magistrate, in the course of his official duties, and every private 
citizen, within his owm house, performed religious rites. A few public priests 
were held in high reverence. There were three colleges or guilds of priests, 
or rather of “ professors of theology ” — the pontiffs, the augurs, and the 
fetials. The pontiffs were the most intimately connected with the law. In 
the earliest times they were in exclusive possession of the civil as well as of 
the religious law. They alone regulated the calendar, and determined the dies 
fasti^ on which alone legal business could be lawfully transacted ; they alone 
were in possession of the technical forms according to which lawsuits must 
be conducted ; they convoked the assembly of the wards when wills were to 
be received or adoption farrogatio') was to take place. In some cases of deep 
moral offence they might even pronounce sentence of death ; but a right of 
appeal lay to the people. In spite of the intensity of Roman religious feeling, 
the religion of the state was always absolutely subject to the political 
authority. 
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^ , CHAPTER II. 

EARLY REPUBLICAN INSTITUTIONS, TO THE TWELVE TABLES. 

• * (B.C. 5«9-449.) 

Pohitcal Revolution. — The expulsion of the kings and the establish- 
ment of the Republic is dated B.c. 509, some two and a-half centuries 
after the reported foundation of the city. Whatever inferences may be drawn, 
neither the cause nor the course of the revolution can be stated with confi- 
dence, and it is not likely that the republic at once emerged full-grown, but 
probably it rather passed into settled form through some dubious period of 
dictatorial government. The immediate result was the lodgment of exclusive 
power in the hands of the patricians. “ What the patricians gained was 
gained at the expense, not of the community, but of the magistrates’ power.” 
The plebeians were not eligible for any of the offices or honours of the state ; 
they were excluded from the auspices, and even from knowledge of the 
laws ; they could not lawfully intermarry with patricians ; and they posscs.sed 
practically no influence in the assembly of the centuries. To them the 
revolution was directly helpful only in so far as it enabled them to feel such 
power as they had, and taught them a political lesson. Little more than half 
a century was to elapse before their steady and persistent struggles com- 
pelled the patricians to recognise special plebeian magistrates, armed with 
far-reaching powers for the legal protection of their interests. 

The Assembly of the Centuries (Comitia Centuriata). — The assembly of 
the centuries had now entered practically upon the functions of the assembly 
of wards, superseding it in all respects, except in the matter of certain un- 
avoidable formalities, which lay under a strong religious sanction. It was 
the sovereign power in the state ; it elected the chief magistrates (and, 
indirectly through them, the senate), it passed the laws, it decided questions 
of peace and war, and it formed a court of final appeal in japital cases. 
‘‘The de facto influence of the aristocracy, exercised by the magistrates and 
the senate, had no independent legal foundation, but was always dependent 
on the will of the people.” (Ihne.) The comitia centuriata embraced the 
whole body of the citizens, plebeian as well as patrician, each voting accord- 
ing to his census ; but, in spite of the appearance of political equality, the 
power lay really with the patricians. For measures submitted to the comitia 
centuriata during the next century and a half could not pass into law without 
patrician or senatorial sanction. 

The Consuls. — In place of the king there were now elected by the comitia 
centuriata two consuls* as joint chief magistrates. Naturally, at first, they 
were of patrician rank.* As security against a return to regal and tyrannical 
government, they held office only for one year, and, although each possessed 


^ Down to B.c. 449 the designation was not coneules (“colleague”), but pratora 
goers before,” “leaders”). 

* Till B.C. 366 the consuls Were alway s patrioians. 
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supreme power, neither could act alone in opposition to the will * 

league. Their powers were the powers of the kings, more or less modi c ; 
but, as time went on, many of the original functions o^ ihe*consuls yere is- 
tributed to other officials, and curtailed by the rising influence of the pie 
beians. The priestly functions of the king were at once transferred to a 
special officer (rex sacrorum^ or rex sacrijiculus\ wjgo was excluded from 
ail political offices, and officially subofdinated to the chief pontiff; ^ut this 
was no Joss of power to the chief magistrates, who wei^ always cble to bend 
religion to what they considered to be the tru(^ service of the state. The 
nomination of the priests, however, did not remain with the consuls. The^ 
consuls were invested with the supreme military power. As civil heads of 
the state, they convoked the senate and the assemblies of the people, con- 
ducted the business of the meetings, and directed the executive administra- 
tion. As judges, the consuls administered justice, both in civil and in 
criminal cases, to patricians and plebeians equally, either in person or 
through delegates. Ihit in capital cases, while plebeians w^ere tried by the 
consuls, patricians were tried before the comitia centuriaia j the plebeians, 
however, had the riglit of appeal from the judgment of the consuls, and, at a 
later time, the tribunes might interpose on their behalf. In certain cases 
the delegation of the consul’s theoretical jurisdiction w’as prescribed. It is 
probable, for example, that at this period the right of a magistrate, after the 
adjustment of a cause, to commit to a private person the investigation of its 
merits, was converted into an obligation to do so. Besides these parts of 
civil processes, there v\ere delegated such criminal cases as the king had 
appointed the two “ trackers of murder” {quccstorcs />aricidit)io investigate ; 
and to them was added the charge of the state>chest and of the state-archives. 
These latter functions were devolved on the Qunestors {qucestorcs)^ who now 
became regular annual magistrates ; on the other hand, there were cases 
where only the personal action of the consul was permitted ; for example, he 
could not delegate the adjustment of a civil process. The consular exercise 
of judicial powers ceased, or became quite exceptional, on the establishment 
of the pra?torship. Similarly, the censors, on their appointment, relieved the 
consuls of other portions of their functions. In international business the 
consuls represented llic state, but all their agreements required the sanc- 
tion of the senate. In connection with their owm official business, the consuls 
issued proclamations or orders {cdicta). 

Such edicts, or commands of a magistrate not based on a law, were 
recognised as valid during the m.agisirate’s tenure of oft'ice. If approved by 
his successor, they might be continued, either unchanged or amended, also 
during his tenure of office. During the regal life-presidency, edicts would 
be apt to become established as laws. Under the annual magistracy, there 
was opportunity for frequent revision and more abundant suggestion, leading 
to a rapid development of law, and securing a more certain administration 
of justice. 

The Senate. — The senate remained for a long time a purely patrician 
body ; “a whole century elapses after the beginning of the republic before 
we find a singly plebeian in the senate.” It had no independent legislative 
or executive power, but was simply aif administrative council, appointed, 
convened, and presided over by the cotisuls. it advised the consuls when 
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great inffeence wBich^he senate, as a permanent body, exercised on the 
election of consuls, the practical result was, that, in all essential and im- 
portant questions, the senate decided the policy which the consuls had no 
altematwe but to adop.” (Ihne, Romaft History, I. ,34.137.) u underwent 
no legal change, however, at the revolution. In usual course, the consul laid 
a proposition*before the senate, which, after discussion, adopted a resolution 
{senatus-consultum) on the object. This resolution one of the magistrates 
Consuls) laid before the people in the cotntiiu ceHturiata, If approved by the 
people, it returned to the senate, and the confirmation of the senate {^patrum 
ductoritas^ gave it the force of law. This senatorial right of confirmation 
was of especial importance in cases where the magistrates laid a proposition 
before the people without previously submitting it to the senate. It was a 
great bulwark of patrician predominance.* 

The Valeria 7 i Laws . — One of the earliest of the consuls, P. Valerius 
Publicola, in I?.C. 508, proposed to llie coviitia ccfituriafa and carried certain 
important enactments suggested by the circumstances of the revolution. 
The most popular of these were the following two : — (i) that whoever 
should attempt to obtain royal power should be devoted, person and property, 
to the infernal gods — a substantial security for regular annual magistrates ; 
and (2) a law of appeal, securing to every citizen the right of appeal to the 
comiiia centuriaia from a sentence of death or scourging “ pronounced by a 
magistrate (that is, in the first instance, a consul). This Valerian law of 
appeal has been called the Roman Habeas Corpus Act. As regards patri- 
cians, an identical (unwritten) law probably c-Kisted under the kings ; but if 
it did, it must have been grossly ignored. As regards plebeians, Ihne main- 
tains that the law did not extend to them ; and that “ it was this denial of 
justice w'hich forced the plebeian class to create for themselves in the 
Tribunes of the people legal protectors of their own.”* I'his may be the 
fact, practically, considering the overwhelming power of the patricians in 
the coviifia cc'dturiata ; but, in form, there seems to be no reason why they 
should not have been, and we apprehend they were, included i the right of 
appeal. The law did not apply to strangers or to slaves ; it did not interfere 
with the power of the housefather; and it did not operate beyond a mile 
from the city. 

The Tribunes of the Plebeians . — Whether the tribunate took origin in the 


* The patrum auctoritaa was reduced to a mere formality, as to legislation, by a lex 
Puhlilia, B.c. 339, and as to the election of magistrates, by the/^x Mu’nia, n.c. 2S7 (?). 
Mommsen, I. 265 (Bk. ii. ch. i.), considers patres, not as the senate, hut as “a 
convention of patricians.” Others reganl them as the comitia nrnata. 

* This right of appeal was extended to cases of heavy fines some time before 
B.C. 451. 

* Ihne, Roman Ilistory, I. 141 (Bk, ri. ch. i.) Mommsen, I. 267 (Bk. II. ch. i.), 
includes the whole of the plebeians, as well as the patricians, in the right of appeal. 
On the other hand, Dr Smith’s Smaller Diet, of Antifjq. {Leyes Vahmr) argues that 
“this law probably related only‘to the plebeians, to whom it gave the right of ap])cal 
to the plebeian tribes, and not tp the centuries.” 
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exceeding poverty of the poor, and more immediately in the strict enforce^ 
ment of the law of debt against the farmers at large, and the intolerable 
oppression of the wealthy and patrician, or whether it was solely an out- 
come of the class-struggle for larger and more assured political privileges, 
the plebeians appear to have wrung from the patricians about B.c. 494 
right of legal protection through s^gcial plebeian ^fheers^ called ^ribunes 
of the Plebeians. At first two tribunes seem to have^been appointed ; pre- 
sently (r..c. 471) the number was increased to five, and sodh afterwards 
(b.c. 457) to ten, which remained the numbfr down to the end of the 
empire. It is not easy to believe that they were elected even at first by th# 
comilia curiata^ or even by the cofniiia ceniuriata^ except by way of mere 
formal confirmation ; at any rate, from B.C. 471 they were elected in accord- 
ance with the lex Pub/llia^ by the Assembly of Tribes {comitia iribiitd) — a 
body that had hitherto consisted formally of patricians and plebeians accord- 
ing to their local divisions, although the patricians had ignored its meetings, 
but that henceforward consisted of plebeians alone, the patricians being now 
definitively excluded. 

The tribunes had no military or other secular means of enforcing their 
orders, except the services of a single messenger or attendant {viator). But 
the office and the person of the tribune were guarded by the strongest 
sanctions of religion, which was but a covert way of legalising the rough 
and ready application of whatever popular force or violence might be needed 
to support his authority. Originally the sole function of the tribunes was to 
protect plebeians from injustice and to shelter them from violence. This 
they accomplished by merely forbidding the injurious action, by pronouncing 
the word I e/o. ‘ d'heir power was thus solely prohibitive, — but unlimited, 
for even the consul had to submit to their veto. It grew rapidly, however. 
The veto was extended to all acts of the executive wherein the tribunes 
chose to see danger to plelieian interests. The comitia tributa also was 
active, and disdained to confine itself to local business, as in its earlier days. 
Its resolutions, however, were not yet in themselves legally binding on 
the whole people ; their importance lay in their being the expression ol 
the will of the great majority of the people. Though the tribunes at first 
were only privilt‘ged to watch the proceedings of the senate, sitting on 
benches outsiile the door of the senate-house, they were by-and-by to find 
entrance, and liberty to address the house. 

The power of the tribunes at no time extended further than the first 
milestone from the city. Thus it w'as powerless against the military 
impcrium-~\\\7i\ is, against the authority of the dictator, or of the consul 
beyond the limits mentioned. The doors of the tribunes’ houses stood open 
day and night, to afford unimpeded access to plebeians requiring their aid. 
The chief limitation of their power lay in the right of mutual veto ; for any 
one tribune might veto the order of a fellow-tribune as well as of a consul. 
Hence the increase of their numbers would increase the patricians' chances 
of being able to neutralise their power by gaining over one of their number. 
But probably the mutual veto was a development of a later time than the 
first part of thj fifth century B.c. 


• This act was called their “ intercession,” or interference {intercederti intercenio). 
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The JEdiles, At the same time as the tribunes were first elected, two 
jEdiies also were appointed, as their assistants, holding towards them some- 
what thetsame retetioft as the quaestors held towards the consuls. The 
persons of the aediles were similarly inviolable. The primary duty assigned 
to them was the charge of the temple where the resolutions of the tribes 
(and, after b.C. 446, th% decrees of the iBenate) were deposited. Probably 
this arrangement was considered neceisary to secure that the tablets con- 
taining the laws shoulcPnot be tampered with in a sense adverse to plebeian 
interests. The aediles also p^sessed inferior judicial power, extending to the 
ijnposition of fines. 

“ Judices DeccfnvirV'— With the tribunes and the aediles are later men- 
tioned as invested with inviolability judices decemviri. Whether these words 
indicate one or two classes has been much disputed, as well as what class or 
classes are intended. The decemviri were certainly plebeian officers ; and, 
if Livy’s account is to be accepted, they w'ere probably decemviri stliiibus 
judicandis. See further under Centwuviri^ p. 49. 

The Decemvirs. — The constant clash of co-ordinate jurisdictions, and the 
constant operation of acrid political bias, corrupted and reduced to miser- 
able uncertainty the administration of the law. It was useless for the 
plebeians to possess special officers for their legal protection, if the interfer- 
ence of the tribunes could be thwarted by the opportune production of 
a forgotten or wholly unknown law by the representatives of the patricians. 
Such w’ritten laws as existed, and the law of custom, which was chiefly 
followed in legal proceedings, w'ere guarded by the patricians, with the 
intense jealousy of self-preservation, and under the veil of religious mystery, 
from the knowledge of the plebeians. This state of matters could no longer 
be endured. Accordingly, in B.C. 462, Terentilius, a tribune, proposed a bill 
for the election of five (plebeian) commissioners to draw up laws defining 
and regulating the powers of the consuls. This the patricians resisted with 
all their might. Smaller concessions were futile. In B.C. 457 the tribunes 
were increased from five to ten ; in B.C. 456 certain lands in the possession 
of patricians were resumed by the state, and portioned out to plcbf'ians ; and 
in B.C. 454 the consuls themselves proposed to the coinitia cent, riata a bill 
limiting the amount of the fines that they should have a right to impose.^ At 
length, in B.C. 452 a bill was carried sanctioning the appointment of ten 
commissioners for one year, with sole and supreme power, for the enlarged 
purpose of compiling a complete code of laws. Next year, B.C. 451, the ten 
commissioners {decemviri legibus scribe ndis) took office, with absolute power,® 


^ It is also alleged that in B.c. 454 the patricians agreed to the despatch of three com- 
missioners to Athens, to bring home a copy of the laws of Solon, and such information 
as they could obtain regarding the laws and cuhtoms of other Greek states ; and that 
a portion at least of such foreign laws was inc'>i porated in the Ten Tables of b.c. 450. 
But this story may safely be neglected. Liv. iii. 31. Lewi.s, VredibUity oj burly 
Roman JJistory, ii. 222. 

* There was, strictly, no appeal from their decisions. Liv. iiL 3^. Still the first 
decemvirs are said to have permitted an^appeal to a colleague, and to have referred 
certain questions to the people. Liv. iii. 
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7. If one of the partiee hu not appeared hy midday, the magistrate shall then 
give judfi^nent in favour of the party that has appeared. 

8. If both have appeared, at sunset the court shall risers • ^ 

9. Both parties shall enter into recognisances for their reappearance {vades, svh- 

vada). 

Table IT. — The Trial. . 

a j 

1. The amount of the stake to be deposited by each Ij^iigant sha^ be either 500 
asca or 50 rsch ; 500 when the subject of dispute is valued at 1000 or upwards, 50 
when at lijss than 1000. But when the subject of d?^pute is the freedom of a man, 
then, however valuable the man may be, the de]>osit shall be only 50 ases. 

2. A dangerous illness, or a day appointed for the hearing of a cause in which an 

alien is a part}*. . . . If any one of the.*4e circumstances occur to & judex or to an 

arhiteVj or to a party, the cause shall be adjourned. 

3. A party that is in want of a witness, shall go and cry aloud at the door of his 
house, thus summoning him to attend on the third market day following. 

4. Theft may be the subject of compromise. 

Table III. — Execution. 

1. In the case of an admitted debt or of awards made by judgment, 30 days shall 
be allowed f<*r jiayincnt. 

2. In default of payment, after these 30 days of grace have ela]>sed, the debtor 
may l»e arrested for proceeded against by the action of manus injcctio], and brought 
before tin? nmgistrate. 

3. Unless the debtor diseharge the debt, or some one come forw'ard in court to 
guarantee payment, the creditor may take the debtor awsy with him, and bind him 
with thongs or with fetters, the weight of which shall not be more (but, if the 
creditor cIioom*, nuiy be le.sn) than 1.5 pnund.s. 

4. The debtor may, if be choose, live on his ow'n means. Otherwise the creditor 
that has him in bonds shall give him a }Mnmd of bread a day, or, if he choose, more. 

5. In default of settlement of the claim, the debtor may be kept in bomls for 60 
days. In the course of this period he shall be brought before the prietor in the 
comitinm on three sueetssive market days, and the amount of the debt shall be 
publicly declaretl. After the third market day the debtor may be punished with 
death or sold beyond the Tiber. 

6. After the third market day the creditors may cut their several portions of his 
body ; and any one that cuts more or less than his just share shall be held guiltless. 

Table W.—Patria Potestas. 

1. Monstrous or deformed offspring may be put to death ^ 

2. ^J’he father shall, during his wdiole life, have absolute power over his legitimate 
children. He may imprison the son, or scourge him, or keep him w'orking in the fields 
in fetters, or put him to death, even if the son held the highest offices of state, and 
were celebrated for his public services. He may also sell the son. 

8. But if the father sell the sun a third time, the son shall be free from his 
father. 

4. A child born within ten months of the death of the mother s husband shall be 
held legitimate. 

/- 

1 Dion., S, 15, sRyx the Inw of Romulus required that offspring should fiiat be shown to five 
ndlghbours, and that these should approve of the ct^arse proposed. 
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Table V. — Inheritance and Tutdaqe, 

• • • 

1. All women shall be under the authority of a gfuardiau ; but the vestal virgins 
are free from tutelage. 

2. The mancipable th^gs belonging to a^oman that is under the tutelage of her 
agnates aae not subject to usucapion^ unless ahe herself deliver possession of them with 
the authority her tuto% 

3. The provisions of the will of a paterfamilias concerning his property and the 
tutelage of his family, shall be Iflw. 

• 4. If the paterfamilias die intestate and without suns hercSf his nearest agnate shall 

succeed. 

5. Failing an agnate, the gentiles shall succeed. 

6. In default of a testamentary tutor, the male agnates shall be tutors by operation 
of law. 

7. If a man cannot control his actions, or is prodigal, his person and his property 
shall be under the power of his agnates, and, in default of these, of his gentiles . . . • 
if he has no curator. 

8. If a freedinan die intestate, and without mus hcres, his patron shall succeed. 

9. Debts due to or by a deceased person are divided among his co-successors, by 
mere operation of law, in proportion to their shares in the inheritance. 

10. The rest of the succession is divided among the co-successors by the action 
familicB erciscundce, 

11. A slave freed by will, upon condition of giving a certain sum to the heir, may, 
in the event of being alienated by the heir, obtain Ids freedom by payment of this sum 
to the alienee.. 


Table VT. — Ownership and Possession. 

1. The legal effect of every contract, and of every conveyance (made with the 
money and the scales) shall rest upon the declarations made in the transaction. 

2. Any one that refuses to stand by such declarations shall pay a penalty of double 
damages. 

3. A prescriptive title is acquired after two years’ possession in the case of realty ; 
after one year’s possession in the case of other property. 

4. If a wife (nf)t married by confarreatio or coemtio) wishes to avoid subjection to 
the hand of her husband by usucapion, she shall absent herself for a space of three 
nights in each year from his house, and thus break the usus of each year. 

6. No length of possession by an alien can vest in him a title to property as 
against a Roman citizen. 

6. In the case where the parties plead by joining their hands on the disputed 
property, in the presence of the magistrate [the actual possessor shall retain f)rovi- 
sional possession ; but, when it is a question of personal freedom], the magistrate shall 
award provisional possession in favour of liberty (that is, in favour of the party that 
asserts the man’s freedom). 

7. If a man finds that his timber has been used by another in building a house, or 
for the support of vines, he shall not remove it. 

8. But he shall have a right of action against the other for double its value. 

9. Between the first pruning and the vintage [the owner may not recover the 

timber by vindicatio ?]. [Otherwise : And when they become separated, then they may 
be claimed by the owner.] t ^ 

10. Things sold and deliveftd shall jiot become the property of the vendee until 
lie has paid or otherwise satisfied the vendor. 
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11. Conveyance by bronze and scales {mancipatio), 
jure cettio) are confirmed. 


and surrender in court {in 






Table VII. — Heal Property Law, 

1. A clear space of two feet and a balf shall be left a|^nnd every bouse. [That 

is to say, every two houses must stand at^east five feet apart.] • 

2. Boundaries shall be re^rulated (according to the corainentary Gains) by the 
provisions of Solon’s Athenian code : (if a man jdants a bmce between his own land 
and his neighbour’s, he sliall not go be 3 *ond tlie bonniTary line ; if he builds a wall, he 
must leave a f<fot of space ; if a house, two feet ; if he digs a ditch or a trench, h§ 
must leave a space equal in breadth to the depth of the ditch or trench ; if a well, six 
feet ; and olives and fig- treses may not be planted within nine feet of a neighbour’s 
land, nor other trees within five feet]. 

3. Conditions relating to villas, farms, and country cottages. 

4. A s[)ac«‘ of five feet between adjoining lands shall not be liable to usucapion. 

5. For the Hettlement of disjiutes as to boundaries, three arbiters shall be 
appointed. 

6. The breadth of road over which there is right of way is eight feet in the straight, 
and sixteen feet at the bends. 

7. The neighbouring jiroprietors shall make the road passable ; but if it be 
impassable, one may drive one’s beast or vehicle across the land wherever one 
chooses. 

8. If one’s property is threatened with damage from rain-water that has been arti- 
ficially iliverted from its natural channels, the owner may bring an action ai^uce pluvias 
arcendcr, and exact couqK'Usation for anj* damage h’s i)roperty may sustain. 

9. The branches of trees that overshadow adjoining land shall be lopped to a height 
of fiftcjen feet from the ground. 

10. Fruit that falls from one’s trees upon a neighbour's land may be collected by the 
owner of the tree. 


Tahle VIII. — Toi'ts. 

1. Whoever shall publish a libel — that is to say, shall write verses imputing crime 
or immorality’ to anyone — shall be beaten to death with clubs. 

2. If a man break anotlier's limb, and do not compromise the injury, he shall be 
liable to retaliation. 

3. For breaking a bone of a freeman, the penalty shall be 300 ases ; of a slave, 
150 ases. 

4 . For personal injury or affront, 2,') ases. 

5. [Accidental] damage must be com]»eiiHated. [On the whole of this subject see 
Sell, Die Aetto dr rupUiis sarcieiidis der XII. 2'ofdn. Tliis provision was followed up 
by the Lex A<judia.'\ 

6. A qiiadnif>ed that has done damage on a neighbour’s land, shall be given up to 
the aggrie\ed jmrty. unless the owner of it make comjxmsation. 

7. He tliat pastures his animals on a neighbour's land is liable to an action. 

8. A man shall not remove his neighbour's crops to another field by incanta- 
tions, nor conjure away his corn. 

9 . For a person of the as:e of puberty to depasture or cut down a neighbour’s 
crop by steal th^n the night, shall be a capital crime, the culprit to be devoted to 
Ceres and hanged ; but if the culprit bei under the age of jmberty, he shall be 
scourged at the discretion of the magistrate, and 'he condemned to pay double the 
value of the damage done. 
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10. If » man wilfully set 6re to a honre. or to a stack of com set up near a house 
he shall be bound, scourged, and burned alive ; if the fire rose through accident, that 

is, tbrongl* negligence, ht shall make compensation, and, it too poor, he shall undergo 
a moderate punishment. 

11. If a man wrongfully fell his neighbour’s trees, he shall pay a penalty of 25 iwes 

in respect of each tree. ^ , 

12. .^person committing theft in the i!ight may lawfully be killed. 

1 3. But ii^ the day-tkne a thief may not be killed, unless he defend himself with 
a weapon. 

14. If theft be committed in the day-time, and if the tlnef be taken in the fact, 
%nd do not defend himself with a weapon, then, if a freeman, he shall be scourged and 
adjudged as a bondsman t(» the person robbed ; if a slave, he shall be scourgevl and 
hurled from the Tarpeian rock. A boy und^T ]»ul)erty shall Iks scourged at the dis- 
cretion of the prfetor, and made to compensate for the theft. 

15. A person tliat searches for steden property on ilie jircmi.ses of another, without 
the latter s consent, shall search naked, wearing nothing but a gir<llt', and holding a 
plate in his hands ; and if any stolen property is thus discovered, the person in pfisses* 
sion of it shall be held as a thief taken in the fact. When stolen jiroju'rty is searched 
for by consent in the presence of witnesses (without the girdle and plate), and found 
in a person’s possession, the owner can recover by action of furti voiwepti against tlie 
person on whose premises it is found, and the latter can recover by action farti oblati 
against the person who brought it on his premises, three times the value of the thing 
stolen. 

16. For theft not discovered in commission, the penalty is double the value of the 
property stolen. 

17. Title to property in stolen goods cannot be acquired by prescription. 

18. A usurer exacting higher interest than the legal rate of ten per cent, per 
annum is liable to fourfold damages. 

19. A fraudulent Ijailee shall jiay double the value of the dejiosit. 

20. Any citizen may bring an action for the removal of a tutor suspeeted of mal- 
administration, and the jienalty shall be double the value of the [»ro[>erty stolen. 

21 . A patron that wrongs his client shall lu> devoted to the infernal gods. 

22. If any <»ne that has consented to be a witness, or has acted as scale-bearer (in 
mancipation), refuses to give bis evidence, he shall be infamous and 'ncapable of 
giving evidence, or of having evidence given on his behalf. 

23. False witnesses shall be hurled from the Taq>eian rock. 

24. If one kill another accidentally, he sliall atone for the deed by providing a 
ram to be sacrificed in place of him.* 

25. For practising incantations or administering poisonous drugs [the penalty 
shall be death]. 

26. Seditious gatherings in the city during the night are forbidden. 

27 Associations (or clubs) may adopt whatever rules they pleabc, provided such 
rules be not inconsistent with public law. 

Table IX.— Public Law. 

1. No laws shall be proposed affecting individuals only. 

2. The assembly of the centuries alone may pass laws affecting the caput of a 
citizen. 


* ** To depasture one’s crops by stealth wiis | capital niine i)y the Twelve Tables — a moie sc cie 
punishment than was inflicted La casf of homicide." — Piiu., JJwt. Nat., iS, 12. Coinpaio Table 

VIIL 9 (above). • 
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8. A judex or arbiter, appointed by the magistrate to decide a case, if 
accepting a bribe, shall be punished with death. 

4. Provisions relating to the quaestors (or court appointed for •the inveBtigS'tion o 
cases) of homicide.— There shall be a right of appeal from every decision of a judex 
{judicium)^ and from every penal sentence {poena), 

5. Whoever stirs up an enemy against the state, or betrjys a citizen to an enemy, 

shall be punihhed capitally. • * 

*6. No one shall be put to death, except after formal trial^and sentegee. 

Table X . — Sacred Lau^ 

1. A dead body shall not be buried or burnt within the city. 

2. More than thi.s shall not be done. The wood of the funeral pile shall not be 
smoothed with the axe. 

3. Not more than three mourners wc.iring ririnia,^ one wearing a small tunic of 
purple, and ten flute -play era may attend the funeral. 

4. Women shall not tear th<‘ir cheeka, nor indul^^c in wailing. 

6. The } tones of a dead pers(»n shall not be preserved for later burial, unless he 
died in battle or in a foreign country. 

6. liegulations regarding f prolii biting ?] unction, drinking (banquets), expensive 
libations (<*f wine perfumed with myrrh), chaplets, and incense boxes. 

7. Hut if the deceased has gaintMl a eliaplet, hy the achievements either of himself 
or of his slaves or his horses, he or his jiarents may legitimately wear such, in virtue 
of his honour and valour [while the corpse is ly ng within the house or is being borne 
to the sepulebrej. 

8. No person .shall have more than one funeral, or more than one bier. 

9. Cold shall not be burned or buried with the dead, except such gold as the teeth 
have been fastened with. 

10. A funeral [»ib* or sejmlebro f<»r burning a corpse shall not be erected within 
sixty feet of an(*ther man’s house, exeejit with his consent. 

11. Neither a sepulchre for burning nor its vestibule can be acquired by 
usucapion. 

Table XT.— Sr 

1. Patricians sliall not intermarry with plebeians. 

Table XTI.— Siotlementart, 

1. An action of distress shall lie, t>n default of payment, against the purchaser of 
a victim, and also against the hirer of a beast of burden that has been lent for the 
purpose of raising money to spend on a sacrifiee. 

2. If a slave commit a theft, or do any other injury, the master may, as an 
alternative to paying the damages asses.sed, surrender the delinquent. 

8. If any one wrongfully obtain possession of a thing that is the subject of litiga- 
tion, the magistrate shall appoint three arbiters to decide the owuersliip ; and, on 
their adverse decision, the fraudulent posse.ssor shall pay as compensation double the 
value of the temporary possession of the thing in question. 

4. A thing whose ownership is the subject of litigation shall not be consecrated to 
religious purposes, under a penalty of double its value. 

•6. The most irecent law repeals all previous laws that are inconsbtent with it. 

< ’ 

1 /{tei'fitem, a tmall sqaare aheet of woollen cloth, doulAd and wrapped over the head and 
okouldera ; a nourning dre*a aiaumed more ebpeclully by fvuiales. 
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Ma^strale and yui(^e.— The law was administered publicly in the forum 
by the magistrate (that is, in the early times of the republic, the consul, or. 
as he wa* at first 1 iam?d, the prne^or) and the judex or ariifer. The magis- 
trate, tlie personal state representative of the law, having heard a case stated 
before him, declared the law on the subject, and instructed the judex on 
what lings to proceed ki the investigatiSn of the merits. The judex heard 
the evidence, and delivered judgment, which was enforced by the authority 
of the magisfrate. The proceedings before the magistrate were called jus, 
and were said to take place««yW; the proceedings before the >rtlvirwere 
•ailed judicium, and were said to take place in judicio. The two functions 
were kept distinct, with but few exceptions, down to the general introduction 
of the judicta extraordinaria in the reign of Diocletian, at the close of the 
third century after Christ (a. I). 294). “ To that separation the private law of 

Rome was indebted for its logical clearness and practical precision.” 

Criminal cases involvinpj the capui of a citizen were clecided by the 
comitia centuriata. The right of appeal from the sentence (d a magistrate 
affecting any of the elements of the caput,, was established and conhrmed by 
successive Valerian laws. The magistrate summoning the assembly was the 
accuser, and the defendant pleaded his own cause, being sometimes assisted 
by his nearest relations. No professional assistance was afforded till more 
than a century before the end of the republic (b.c. 149). lUit subject to 
the prisoner’s right of appeal, the consul might sentence him to be flogged, 
or even to undergo a severer punishment. 

Sialute-Proccss (Lcc^is Aciiones ). — The law did not go abroad to take con- 
cern in a civil dispute, except in so far as it authorised the plaintiff to compel, 
in the presence of a witness or witnesses, an unwilling defendant to come 
before the magistrate. If there was no witness at hand, or if the plaintiff 
was not strong enough to make the arrest, or if the defendant could contrive 
to make off, the law did not stir in aid of the aggrieved party. A defendant 
might also avoid immediate appearance by obtaining some friend of equal 
social standing with himself to act as his bail. And when both parties at 
length appeared before the magistrate, the procedure wore the aspect of a 
voluntary arbitration. In reality, however, the reference to arbitration was 
compulsory ; for, the parties having invoked the decision of the law, 
the civil jurisdiction at this point asserted itself. The earliest mode of 
settling disputes, the trial by battle, had fallen away into the symbolical 
mock-combat preceding the most essential stage of the sacramentumy 
namely, the wager ; and in order to decide the wager, the law prescribed 
that the case should be investigated and pronounced upon by an arbitrator 
{judex). The first step had been taken in civil jurisdiction, and the first 
judges were simply arbitrators. 

The forms of procedure in an action at law were called Icgts aciiones 
(“ statute-process,” Mr Poste translates the expression), either says Gaius, 
because they were appointed by statute before the days of the praetor’s 
edict, or because they followed the letter of a statute, and were as incapable 
of variation in form as law. So rigid were they that, if a man brought an 
action against another for cutting down his vines, and in lais action called 
them vinesy he was nonsuitet^, because he ought to have called them trees^ 
for the Twelve Tables, from which the right of action was derived, speak. 
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not of vines, but generally of trees. (G. iv, ii.) They are fully described 
in Book iv., Law of Brocedure, 

These legis actiones were not permitted to be u?ed tfy any bift Roman 
citizens. They required the parties to appear personally in court ; but an 
asserior libertatis was allowed to claim the freedom of a person alleged 
to be unjustly held as a slave. Ifivey maintained %n absolute rj^idity of 
form. They exhausted the cause of action, in any ^vent whatever — even 
if the case ended in a nonsuit on the slightest technical error. ^The sentence 
commonly awarded the subject in dispute, and got damages. 

Even with the publication of the Twelve Tables, and the settlement of 
the forms of procedure, the plebeians remained at serious disadvantage. 
Between the rigidity of the forms and the inability of plebeian suitors to 
adapt their particular cases to them, it was but too easy for justice to mis- 
carry. Besides, the calendar was in the hands of the pontiffs — that is to 
say, of the patricians, who sedulously preserved the mysterious knowledge 
of the days when it was lawful for the magistrates to sit in court {dies fasti). 
The veil was not lifted till a century and a*half after the date of the Twelve 
Tables. 


Jus OVv'/^'.—When we speak of the Roman Civil Law, we mean the 
whole system of usages and rules of private law adopted by the Roman 
people ; their jus prh^atinn as opposed to their jus publicum (including 
Criminal and Sacred Law). The Corpus Juris Civilis as left by Justinian 
was the result of a gradual modification and enlargement of the code of the 
Twelve Tables, under three great influences-the Jurisconsults, the Prxtor 
and legislation. The institutional dehnition of the jus civile as the peculiar 
law of Rome, in contrast uith the jus natural c and jus gentium, is a mere 
philosophical flourish ; by late writers ///.r r/V/'/r was confined to the responsa 
prudentum alone ; what the Roman jurists had chiefly before their mind when 
they used the exf^rcssion was the old law of the Twelve Tables, as contrasted 
generally wdth the newer developments of the jits honoi anum. 


CHAPTER III. 

FROM THE TWELVE TABLES TO THE CLOSE OF THE 

REPUBLIC (B.C. 449-31). 

I. POLITICAL DEVELOPMENTS. 

pATRICIANS and PMdans.—M the purpose of Appius Claudius was 
to effect a reconciliation of the hostile orders in the state, the well-meant 
attempt proved a complete failure. Inveterate patrician selfishness ard 
pride stood opposed by well-grounded plebeian aspiration and distrust and 
there was no alternative but to fight th^ matter out to a conclusive issue It 
was a great achievement for the plebeians to have extorted from the patri- 
Clans the publication of the laws, and to have secured at least formal 



FROM TWELVE TABLES TO CLOSE OF REPUBLIC. 25 


» 

admission to the decemvirate, then the highest office in the state. But the 
abolition of the decemvirate and the re-establishment of the consulship and 
the tribimeship v^%s a^step backwards, which it was necessary to regain. 

The negative influence of the tribuneship, even when supplemented by the 
occasional assumption of independent authority on matters of exce; tional 
urgency touching the privileges of the* plebeians, must be advanced to a 
regular and equal positive influence in^legislation and in the administration 
of the law. • 

In B.C. 445 a very important breach was made in the exclusive patrician 
barriers by the passing of the Canuleian law legalising the intei marriage of 
patricians and plebeians. The prohibition of the conubium in the Twelve 
Tables was certainly not a new enactment, but only the record of an institu- 
tion as old as Rome itself. By the concession of the conubium, it was open 
to plebeians to share in the peculiar religious observances of the patrician 
caste, and in the auspicia by which was ascertained the will of the gods (not 
to mention the will of the patrician magistrates) in respect to the Roman 
state. The levelling effects of this legal mixture of patrician and plebeian 
blood, socially and politically, are not to be easily over-estimated. But the 
political results, the removal of intolerable political disabilities, iormed, 
beyond all other considerations, the aim and object of the plebeian con- 
tention. . , ^ 1 .• 

The political conflict continued to rage. Every inch of ground was dis- 
puted with the utmost pertinacity. The great policy of the patricians was, 
while satisfying temporarily the formal claim of the plebeians, to reserve as 
much as they possibly could of the actual substance of the supposed conces- 
sion. Thus the persistent plebeian demand for admission to t >e consu s up 
led to the successive separation from the oripnal consular functions ol a 
those duties that orisiiially appertained to the tpunstors, ^ 

nriEtors and the curule mdiles. In process of lime, however, the plebeians 
Sed ;dlln^o every one of these offices of state. The .,ua.sU,rslup 
was opened to them, formally in H.C. 421, actually m B.C. 409 : t >e consul- 
ship L B.C. 367; the curule-tcdileship in B.C. 366: the dirators up m 
B c^56 : the censorship in B.C. 35' i “"‘1 '^e praetorship m b.c. 336- By one 
ofthe Licinian laws of B.C. 3^7 'he charge of the Sibylline books was trans- 
ferred from duumviri to dtcemviri, half of whom were to be plebeians , and 
by the Ogulnian law of B.C. 300, four of the eight pontiffs and five of 
Jne augurs were henceforth to be plebeians. The complete trmmiih of the 
plebeians was achieved in B.C. 287, when the Hortcnsian law enacted t 
Ae resolutions of the assembly of the tribes shoulcl^be directly, ' 

fication or control or delay, binding on the whole Roman people. Fro 
S the reconciliation and fusion of the two orders, which had been pro- 
pressing more or less slowly amid the internal conflicts of the preceding 
wntury and a half, issued in a great expansion of national prosperity an 

victorious conquest. r > r aao 

The Restored Tribuneship and the Assembly of the Tribes.— \n U C. 449. 
immediately upon the re-establishment of the tribuneship, the privileges o 
Ae plebeians were confirmed by the Uges Valeriee et Horatuy passed by the 
coZtia centuriata on the pwposal of the consuls Valerius and H^atius. -y 
"„Tof these laws it was enacted that henceforth Ae resoluuons of x'u^comiUa 
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tributa {plebiscita^ also called leges tribunicice^ and simply and commonly 
leges) should be binding on the whole people. As yet the confirmation of 
the patres (or the senate) would seem to have beeS esfential ir^ order to 
give the force of law to the plebiscites ; but in B.c, 339 one of the leges 
Publilice practically annulled this check, and the lex Hortensia of B.C. 287 
removed it altogether.* By a sdbond Valerian-Moratian law ^he right 
of appeal was also renewed, under the severest sanctions ; whoever should 
procure the election of a magistrate from whose sentence *lhere should 
be no appeal was threatened with outlawry •nd death. The plebeians 
were thus confirmed in their right of appeal from the decision of t. 
patrician magistrate to the assembly of the tribes.- A third provision 
revived and confirmed by law the sacred and inviolable character of the 
tribunes and the a'dilcs, w'ith whom were now joined in sacrosanctity the 
legal officers cii\\q<\ ju dices decemviri^ ox judices and decemviri? 

The expulsion of the kings and the establishment of the republic would 
seem to have had a considerably disturbing effect on the condition of the 
local tribes, for in B.C. 495 twenty-one tribes w'cre constituted. With the 
extension of the Roman territory new tribes were from time to time added. 
In B.C. 241 there were thirty-five tribes, and this number was never after- 
wanls changed. For the Lex Julia of r..c. 90 and the Lex Plauiia Papiria 
of ii.c. S9, in so far as they enacted the creation of eight or ten new tribes for 
the enrolment of the citizens of the newly admitted Italian states, were 
immediately superseded by Kho Lex Sulpicia of B.c. 88, which distributed the 
Italian citizens among the existing tribes. 

Although the (ouiitia Iribula was limited to the infliction of a fine, and 
cases involving the caput of a Roman citizen were reserved for the judgment 
of the comilia ceuturiata^ the judicial authority exercised by the assembly of 
the tribes miglit readily enough be turned to the lieavy punishment of 
obnoxifius patricians. Not only do the tribunes exercise the right of in- 
tercession against objectionable acts of the highest magistrates or or- 
dinances of the senate, but the senate itself appeals to the tribunes to 
control the action of the ctinsuls. In B.c. 431 the tribunes, on the appeal of 
the senate, compelled the consuls, under a threat of imprisonment, to comply 

* Liv. iii, 55 ; viii. 12. Mommsen distinguishes the comitta trihuta from the 

concilium plihut. He luihls that an enactment of the comitki was always 

designated I ex, ^^hile a phhiscituvi was always and only a resolution of the concilium 
pUhi», That the lex VaJcrta-lIoratia ostahlFhed the comitta tributa, and that the lex 
PubliJia investeil it with jwwer to legislate under the presidency aod on the proposal 
of the pnetor. That the lex Jlortrnsia applied to the concilium plehis, rendering its 
enactments binding on the whole of the citizens without the necessity of the approval 
of the patres. See Mommsen, Jlom. Forseft.^ I. 163-6, 200-1, 215*17. Also Muir- 
head, OaiuSj i. 3, note 2. As to patres, see p. 13, note 1. 

* Some scholars consider that the lex Valeria of B.C. 509 gave the provoentio to the 
patricians alone, and that this lex Valeria et Iloratia extended it for the first time to 
the plebeians. But compare p. 13, note 3. A lex Valeria of B.o. 300 re-enacted 
the right for theahird time. 

> Whether the two words (Liv. iii. 55f should read together or separate is 
matter of endless dispute. See further unde( Centumvirif p. 49, below. 
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with a decree of the senate and appoint A. Postumius Tubertus dictator. 
The official right of the tribunes to appear in the senate, and to take part in its 
discussion^, is at length acknowledged. It was probably about B.c. 394 that the 
action of the tribunes became considerably hampered by the power of a single 
member of the college, instead of the majority as before, to render void a 
resolution^of his colleagues. This checl^, so useful for patrician purposes, 
was not removed till it \^as overborne by Tiberius Gracchus. The office did 
not cease to exist on the achievement of equality of legal security, or even of 
political privileges. For two Centuries following the Hortensian law of B.C. 
2^ the tribuneship was the most powerful office in the state, and enforced 
the resolutions of the co?)titia tributa^ which now took cognisance of public 
interests of every kind. Then came a temporary reverse : by the lex Cornelia 
of Sulla the tribunes were stripped of all their powers excepting the original 
JUS mtercessionis alone. In B.c. 70, however, they were restored to all their 
former rights and privileges by Cn. Pompeius. In the latter period of the 
republic the selection of tribunes was in the hands of the senate. And 
during the last struggles of the republic their action was more energetic and 
more corrupt than at any former period of their existence. But on the rise 
of the personal predominance of Julius Ciesar, the office sank into a feeble 
and humble dependence, whence it never emerged thereafter. 

The Consulship, — The desperate struggle for the admission of plebeians 
to the consulship went on for about eighty years, B.c. 445 to B.c. 367, when 
the lex Licinia enacted that one of the consuls should be a plebeian. The 
first compromise extorted from the patricians was the concession of liberty 
to the comitia centuriata to elect, in place of consuls, “Military Tribunes 
with Consular Power ; ” but at the same time the patricians reserved the 
most highly prized consular functions, assigning them to a new department, 
the censorship, administered by patrician officers. During those eighty 
years, the patricians contrived to have consuls elected no less than twenty- 
three times. On the compulsory admission of the plebeians to the consulship 
in B.C. 367, the patricians again reserved certain consular functions to be 
performed by patrician officers solely, — the praitors and the cui ilc aediles. 
Pro jntly, of course, they develoi>ed their old tactics, and in one-lialf of the 
years B.c. 355 to B.c. 342, they elected both consuls from the patrician ranks. 
In the last-mentioned year, however, the lex Licinia was re-enacted, with 
the further concession that both consuls might be chosen from the plebeians. 
Further resistance on the part of the patricians proved wholly fruitless. 

Consular Tribunes {Tribuni Militares consulari pole state ^ or imperio ). — 
In B.C. 445, C. Canuleius, the tribune of the plebeians that proposed the law 
for permitting conubium between patricians and plebeians, also proposed a 
law declaring plebeians eligible for the consulship. To this the patricians 
opposed a fierce resistance, but at length they prudently turned the attack 
by a concession that wore the appearance of reality, while intended to be 
little more tl.an merely formal. In B.C. 444 it was agreed that the comitia 
centuriata should in each year elect either consuls, as usual, or, in their 
place, magistrates called “ Military Tribunes with Consular Power,” who 
should be equally eligible from both patricians and plebeiv^ns. It would 
seem, however, to have lai% with tfie senate to decide which of the two 
classes of magistrates should be appointed in each year. Further, the 
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** Consular Power ” was very far from complete ; the consul’s functions in 
connection with the census being detached and relegated to a new patrician 
office — the Censorship. The number of the consular tfibunes ^as at first 
three ; from JB.c. 426 to n.c. 406, it was (except on two occasions) four ; in 
B.c. 405 it was increased to six ; and when we sometimes hear of eight, this 
number most probably includes th^^censors, who divided with thf consular 
tribunes the functions of the consulship, and were r^arded as in a manner 
their colleagues. Apparently one place at least was always reserved for a 
patrician, perhaps the one charged with the aliministration of justice, — the 
forerunner of the pnctorship. At the first election, in B.c. 444, one plebeizrti, 
if not two, happened to get elected, but the election was soon discovered to 
be invalid through some irregularity of procedure, ana the plebeians were 
promptly replaced by patrician magistrates. During the next forty-four 
years, down to R.c. 400, not a single plebeian was elected consular tribune ; 
and during those years consular tribunes were elected only twenty-three 
times, while in the thirty-five years B.c. 444 to 409, consuls were elected 
twenty times. From B.c. 400 onwards, great tides of popular feeling bore 
plebeians into office. Hut the modes of controlling and thwarting the 
popular will were numerous, and the patrician policy was thoroughly un- 
scrupulous and was worked by a well-tried organisation, so that the equality 
of political privileges remained purely nominal, except for the occasional 
outbursts of plebeian agitation, until the first of the Licinian laws in 
B.C. 367 opened the consulship to the plebeians, sweeping away the con- 
sular tribune^hip, and breaking down the long and disgraceful pre- 
dominance of the patricians. The first plebeian consul was elected in 
B.c. 366. 

yV/c Censorship. — The severance from the consulship of the duties of the 
consul in connection with the census was an astute move in maintenance of 
patrician influence. The consuls, holding the census, regulated the military 
service of every citizen, and carried out the quinquennial revision of the list 
of voters in the comitia centurht/ay which was accompanied with the perform- 
ance of the solemn sacrifice of the lustrum ; and they nominated new senators. 
Such far-reaching and even sacred powers the patricians could not endure to 
commit to the hands of the consular tribunes, who might be mere plebeians, 
and accordingly they contrived to reserve them under patrician control. 
1 he censorship was established in B.C. 443. The censors, two in number, 
were elected by the comitia centuriata. At first they held office for five years 
{lustrum)y the stated period intervening between two registrations ; but in 
B.C. 434 it was enacted hy the lex ALmilia that they should hold office for one 
year and a half only, the office remaining vacant for the rest of the five 
years. The first plebeian censor was elected in B.c. 351, almost a century 
after the institution of the office. The way was now open for the easy admission 
of plebeians to the senate. In B.c. 339 one of the leges Publilice provided 
that one of the two censors must be a plebeian ; but it was not till B.c. 280 
that the solemn sacrifice of the lustrum was performed by a plebeian censor. 
In addition to the original and extremely important duties of the Registra- 
tion the censoBb, in process of time, undertook the general oversight of public 
morals, punishing such improper conduct as thedaws did not provide against. 
‘‘Not only gross breaches of morality in public and private life, cowardice, 
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sordid occupations, or notorious irregularities, fell under their corrective dis- 
cipline, but they were in the habit of denouncing those who indulged in 
extravagaift or luxuftous habits, or who, by the careless cultivation of their 
estates, or by wilfully persisting in celibacy, omitted to discharge obligations 
held to be binding on every citizen.” (Ramsay, Antiquities, p. i68.) 

They also^upenntended^iertain of the arrangements for the collection of the 
revenue, fixing^the amoj^nt of property-tax each citizen should pay, and at a 
later period framing the leases or contracts on which the greater part of the 
imposts were farmed out to <»)ntractors. Finally, they exercised a general 
sifperintendence of public works ; making the contracts and overseeing the 
execution of new undertakings, and keeping in good repair all existing build- 
ings and other works. After a vigorous existence of some four centuries, the 
censorship was first directly attacked by a /rr C/^/iia, a.c. 58, and, although 
this was repealed a few years later, the office fell into abeyance during the civil 
wars, and, after a fitful revival, virtually expired. U nder the empire, the title of 
censor was assumed by some of the emperors, while the emperors generally 
acted as prafecti morum, regulating the public morals and choosing the new 
senators. 

The Prcptorship and the AUdilcship are reserved for the separate heading 
— The Judicial Officers (page 34). 

Progress of Roman Conquest . — Leaving on one side for a little the 
magistracies and other offices most nearly concerned with the administra- 
tion of justice, we will briefly recapitulate the chief steps that led to the 
universal sovereignty of Rome. From the union of the two orders on the 
basis of an equality of rights in B.c. 367 dates the beginning of this world- 
wide supremacy. In H.c. 338 Latium was subdued ; the Samnite wars already 
begun in B.c. 343, raged, with but two short intervals, till B.c. 290, when the 
superiority of the Roman arms was acknowledged ; and the short struggle 
of Southern Italy under the leadership of Pyrrhus (H.c. 280-275) was soon 
followed by the submission of the whole of Italy to the dominion of Rome 
(b.c. 264). The position of Sicily at once led to the Punic wars. In the 
first struggle (B.c. 263-241), Rome stripped Carthage of Sicily and the Lipari 
Islands ; in the second (B.c. 218-202) she broke the pow'cr of her . ival, who 
kept the peace for half a century thereafter, and w'as finally ruined in the 
third war (b.c. 149-146). During the Punic wars, Rome had also turned her 
arms against enemies in other quarters. Cisalpine Gaul was reduced to a 
Roman province in B.c. 222, and the rebellious spirit of the inhabitants was 
completely quelled in B.c. 191. The alliance of Philip V. of Maredon with 
Hannibal (b.c. 215) suggested to the Romans the conquest of the Eastern 
world. The three Macedonian wars (b.c. 214-205, 200-197, 181 -168) reduced 
Macedon and Greece to provinces of Rome. The Syrian war (b.c. 192- 
184) grew out of the early stages of the Macedonian wars ; and con- 
temporaneous with the eastern struggles were still more serious difficulties 
in Northern Italy and Spain. On the fall of Numantia in B.c. 133, Rome 
was supreme over all the lands of the Mediterranean coast, from the 
Pillars of Hercules to the monarchies of Asia Minor. Syria, and Egypt. 
Later she turned her attention to Transalpine Gaul, which-^was at length 
finally subdued by Caesar (b.c. 58-^0). The civil wars of the last half 
century of the republic were the assertion of per.sonal power backed by 
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military force, which presently led to the downfall of the republic and the 
undisputed supremacy of Octavian (Augustus) (b.c.^i). # • 

In B.C. 51 there were fifteen provinces, and in B.c. 31 there were twenty- 
four to divide between the emperor and the senate (or the people). About 
half were governed by proconsuls, -and half by propraetors ; the consuls and 
praetors being sent out with renewefl imperium^ after their year’s service at 
home. The provinces were assigned by lot or by a^common •understanding 
among the consuls and among the prjetors, ori)y the senate ; the more dis- 
turbed or threatened territories being allotted to the consuls. « 

Extension of the Roman Citizenship. — The full Roman citizenship {jus 
civitatis) included certain public and private rights. The public rights were 
commonly expressed as suffraf^ium et honores — the right of voting in the 
popular assemblies, and the right of being eligible to all public offices, civil, 
military, and sacred. To these may be added a third — the right of appeal 
from the magistrates to the assemblies ‘ in all cases involving the caput 
{jus provocationis). The private rights were conttbium and commercium. 
Cofiubiinn^ the right of contracting a regular marriage, such that the 
children of it should be born into the privileges of the father, was the basis 
of the domestic or family law. Commercium^ the right of making contracts, 
of acquiring, holding, and transferring property of all kinds, according to 
the law of Rome, was the basis of commercial intercourse. Citizens in the 
full enjoyment of all these rights were cives optimo jure j citizens in posses- 
sion of the private rights alone were cives non optimo jure. In the earliest 
limes the patricians alone were citizens in the fullest sense, and we have just 
seen how the plebeians, who possessed at first only the commercium and a 
limited conubium^ at length, after a prolonged series of severe struggles, 
gained the rest of the rights, one after another, and placed themselves on an 
equal footing with the patricians. 

In early times, all men outside the Roman state were enemies and 
barbarians ; a free man that was not a Roman citizen w'as a foreigner or 
alien {perep-inus), By-and-by, however, the application was contracted, and 
peref^rini were free aliens in some sort of connection with Rome. In the 
early days of the city, such persons may have been drawn to it by trade, or 
by other ties ; or, at a later period, the Roman power may have been 
extended over the territory they were settled in, or it may have drawn into 
alliance the free states of which they were free subjects. Roman citizens 
also might lose their citizenship and fall into the condition of aliens. Under 
the republic, aliens had no part or lot in the rights of Roman citizens, political 
or civil, now enumerated. They were not even allowed to wear the national 
dress {toga\ and they might be expelled from the city, — as indeed they were 
expelled in B.c. 127 and 66. For a long time they could not appear in a 
court of law in person, but could sue and defend only as represented by a 
Roman citizen, under whose protection they had placed themselves {patronus) 


* The Twelve Tables (IX. 2) expressly provided that such trials should be held 
before the rontitta emturiata alone. It is not easy, however, to believe that the 
plebeians would have long endured that a plebeian ^onld not have the right of bring- 
ing Ilia appeal before the assembly of the triBes. Compare Ramsay, Homan AntiquitieSt 
pp. 287-8. 
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— a quasi-revival of the clientship of old. Towards the end of the first Punic 
War, about B.C. 247, however, the increasing number of aliens and the 
enlarged amount of leg^ll business led to the establishment of a special alien 
court under the Prceior Peregrinus^ * for the settlement of suits between 
citizens and aliens and between aliens and aliens. Hence grew up the body 
of rules constituting theq^z/j gentium^ and defining the legal rights of aliens. 

A middle position Jpetween the civis and the peregrinus was occupied by 
the Latimis. • The kindred Romans and Latins had for long remained in 
close friendly relations. Toiv'ards the end of the regal period, Rome had 
stood at the head of the Latin confederation, and the Latin states pro- 
bably possessed at least the commercium. During the century and a 
half’s existence of the Latin League formed by Spurius Cassius in the 
early years of the republic (H.C. 493), many Latin municipal towns and 
colonies enjoyed the private rights of Roman citizenship. The disaffec- 
tion that ended in the subjugation of Latium led to the various indi- 
vidual treatment of the conquered cities, which were received into the 
Roman alliance on such terms as their individual behaviour seemed to 
justify. In course of time no doubt the cities that had been more harshly 
dealt with would gradually recover the privileges they had lost. It may be 
stated broadly that the Latins possessed the comiticrciuin^ but not the 
conubium (except by special grant). Probably at the date of the Social War 
the Latin privileges generally included the right of obtaining citizenship, on 
condition of one’s having held a magistracy or post of honour in one’s native 
town. At any rate, when the full citizenship was after that event extended to 
the whole of Italy, these privileges began to be extended to certain remoter 
Roman subjects that were not Roman citizens, under the name jus Latii, or 
LaiinihiSj or simply Latium. 

In the very earliest times the number of patrician cives was increased by 
the accession of aliens, on whom the king, with the consent of the comitia 
curiata, conferred the citizenship either individually or as members of 
a community. The same principle was acted on during the republic, the 
citizenship being conferred by an express law upon individuals and commu- 
nities that had deserved well of Rome. When personal superic ity came 
to be in the ascendant, an express law was dispensed with, and Marius, 
Pompeius, Sulla, and CiEsar exercised a delegated or an assumed power to 
confer the citizenship at their discretion. Sometimes not the full citizenship, 
but only the private citizenship {cn’iias sine suffragid) was conferred, as in 
the case of Cajre, in B.c. 390, and of Acerne, in K.C. 332. 

The Italy of the late republic was not a compact nation, but rather an 
aggregate of civic communities, without much uniformity of privileges or 
unity of feeling. The policy of Rome in respect to her Italian subjects has 
been summed up in the two words — isolation and self-government. She 
fostered the feeling of local patriotism, and conceded varying measures of 
home rule and privileges of citizenship, as well as imposed imperial burdens. 


* Ramsay notes (after Becker) that the title prostor pereffrinus first occurs in in- 
scriptions of the reign of Trajan. In old laws the Alien Praetor is isidicated by the 
expression prcBtor qui inter peregij^nos (an3 inter civea et pereyrinoa) jua dicitf and the 
Urban Praetor is similarly spoken of as p^tor qui inter civea jua (licit. 
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The colonies formed the most effective instrument to her hand. They 
constituted a friendly and commanding nucleus in the very heart of the 
strongest towns of the conquered states ; they are dtscrijped by Qcero and 
Livy as garrisons, fortifications, and watch-towers {preesidia^ propugnacula^ 
speculcB). Besides this, they diffused Roman ideas, and familiarised the 
people with the Roman language and institutions ; tjey reared good soldiers 
for the Roman armies ; and they relieved Rome from the severe pftssure of 
a poor, excessive, and discontented population. Th^ foundation charter of 
each prescribed the imperial burdens to be born% and the contingent of troops 
to be furnished by it. The Colonia Civium Romanorum (including tl:^ 
Colonicp Maritimce) retained all the rights and privileges of Roman citizens, 
although their public rights were really in abeyance. The Colonice Latince^ 
however, possessed only a partial private citizenship ; they had commeremm^ 
but not conubiinn in the full sense, conveying to the children the rights of the 
father; as they consisted of citizens of Rome, as well as of Latin states, such 
Roman citizens as joined them lost their public rights and somewhat more. 
In all cases the government was a miniature of the government at Rome. 
The old inhabitants would be compelled to submit to the laws of the new 
settlers, and, if they did not drive out the colony, would gradually draw 
towards it in some sort of union. The municipal towns {municipia) of the 
olden time, down to the reduction of Latium, enjoyed, under a treaty of equal 
alliance, the private rights of Roman citizenship (with modified conubium) at 
Rome ; the citizens of such towns might exercise these rights, and were liable 
to the corresponding obligations, and hence the name {inunia^ capere). After 
the subjugation of Latium, the foreign policy of the municipal towns was 
now merged in the supremacy of Rome, and the citizens either possessed the 
private citizenship alone {miandpia sine suffragio)^ or, being enrolled in a 
Roman tribe, ^\cre able to exercise the full citizenship at Rome [niunidpia cum 
suffragio). In both cases the municipal towns were self-governed, and their 
imperial obligations were fixed by the terms of their treaties of alliance. It 
is probable that these commonly included a certain contingent of troops, with 
field pay and equipments. With the general conferment of the full citizen- 
ship after the Social W.ar, the municipal towns all became municipia cum 
sujffragio, and preserved but few marks of difference from colonies. The 
peculiar characteristic of the Prefectures {prccfecturce) was that they did not 
elect their own chief magistrate, who was annually sent out from Rome. His 
designation was pnrfectus juri dicundo. Subordinate to the colonies, muni- 
cipal towns, and prefectures were the outlying market-towns and villages {fora^ 
concilinbuLi). Before the Social War the citizens of all the Italian states 
in alliance with Rome that did not possess the full citizenship were called 
Sodiy the chief of whom, the Latini of Latium and of the Latin Colonies, were 
usually named specifically in the general designation — Socii et nomen 
Latinum. 

In B.c. 90, at the close of the Social War, the lex Julia gave the full 
citizenship to the Latini and the federate states {Socii). Next year, B.c. 89, 
the lex Plautia Papiria opened the citizenship to all such aliens as were 
citizens of th/j' federate states. Thus the great mass of the Italians were 
admitted to the Roman franchise. Tlfc privil^es of the Latins, who formed 
the chief clement of the federate states^ were then gradually extended to the 
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provinces. In B.c. 89 the /ex Pompeia^ which probably conferred the full 
citizenship on the Cispadani, gave Latiniias or jus Laiii to all the towns of 
the Transpadani. % • 

But a full citizen might lose his privileges, either wholly or in part. He 
might be sold into slavery for various offences against military discipline, or 
for wilfully avoiding regiitration in order to exempt himself from taxation. 
The provision of the T\^elve Tables empowering a creditor to sell his debtor 
into slavery w 5 s abrogated by the lex Pivtelia (H.C. 3:5 or 313) ; and for the 
enslavement of a thief caugbt in the act, also prescribed by the Twelve 
Tables, the Praetor substituted the penalty of fourfold resliiulion. A citizen 
taken prisoner by the enemy fell into the condition of a slave ; his civil 
rights were in abeyance ; but on his return home he recovered his rights by 
postliminium (or jus postliminii). A citizen that was admillcd a member of 
*any other state thereby divested himself of his Roman citizenship, and became 
invested with such privileges as his new state possessed in 1 elation to Rome. 
We have just seen examples in the case of Roman citizens |oining Latin colonics. 

On the other hand, slaves might rise from the condition of mere ]ueces of 
property to the enjoyment of the franchise. In early tunes the slaves were 
few ; but, as the Roman territory was extended, and prisoners were taken in 
war, they increased rapidly, and towards the closi‘ of the republic, they per- 
formed nearly all the agricultural work, filled nearly all the trades, and 
swarmed in the houses of the wealthy. The oppression of the slaves led to 
the rise of the agricuUural labourers in Sicily in r..c. 135* * 3 “’ ‘^tid it.t. 103- 
99, and of the oiadiators in Italy in RC. 73-7 AhlHuigh a slave could not 
own property, \et if he had been allowed to hoard up his savings {pecu/ium), 
he might at length purchase his freedom. Ihc state itself sometimes re- 
warded slaves with freedom in respect of long or peculiarly imi)oriant ser- 
vices ; the most signal case was the manumission of 8000 .slaves in IJ.C. 214 
for distinguished bravery during their exceptional service in the army after 

the disaster at Cannm. , , , , 

When a slave had been manumitted in a legal form, he thereby became 

invested with the plebeian franchise. There seems, Iiowcvcr, to have been 
much dift'icultv in satisfactorily disposing of the freedmen in tribes. < originally 
they were confined to the four city tribes, but in B.c. 312 they were distributed 
among all tlic tribes, an arrangement that was reversed in B.c. 304, and (for 
either this reversal had not been actually carried out, or it had been itself 
reversed) again in B.c. 220 ; in B.c. 169 tlicy were enrolled in one of the city 
tribes {iribus esquilina), determined by lot ; and finally, al)out B.c. 116, a law 
of zEmilius Scaurus restored them to the four city tribes, where they re- 
mained, in spite of further attempts at redistribution, till the end of the 
republic. It was long before the taint of blood ceased to bar the way of the 
freedman to social advancement. It took two generations of purification 
before a man of servile origin could face public opinion as a candidate for 
the plebeian tribuneship. Appius Claudius, who had distributed the freed- 
men among all the tribes in B.C. 312, was considered to have polluted the 
Senate by admitting the sons of freedmen in the same year of his censorship. 
In the time of the civil wars, the Senate was overrun with fitedmen. The 
safe and profitable disposal (tf the voting power of freedmen was always a 

matter of the first consideration. * 
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II. THE JUDICIAL OFFICERS. 
I. The Prceiors and the JEldiles, 


The Prcetor, — As the patricians were gradually compelled to share their 
power and privileges with the plebeians, they clung%vith desperat^ tenacity 
to the exclusive control of the administration of justi(^. The praetorship, as 
we have already seen, was created for the special purpose of Teserving this 
cherished control when the rest of the consula# functions were shared with 
the jiicbcians under one of the Licinian laws (B.C. 3 ^ 7 )j R the lait 
strongliold of jjatrician exclusiveness to yield to the steady determination of 
the plebeians (n.c. 337). 

h'or abf)ut a century and a quarter there was only one praetor. The increase 
of the Roman population, however, the expansion of judicial business, and 
the unavoidable recognition of aliens by the law, led to the appointment of a 
second pra'tor in ii.c. 247. I’he original jirietor now continued to administer 
jui’lit e between citizens and citizens alone; he was called the City ITastor 
{J*rfrtor rrt>.ffius nr L'rhis), and nas said to hold the citv pro\incc, lot, or 
jtm'sdh fio. 7 'he new /metor administered justice between citizens and aliens, 
and between aliens and tdiens ; he was said to hold the alien province, lot, 
or jurisdiction and (in late times, if not originally) was called the Alien or 
Foreign I’rtetor {/'nr/or Pcrci^rinus) He, too, exercised his functions in 
the city ; the provincial administration being provided for by the creation of 
two more pra tors in B.C. 227 to go out as governors to Sicily and Sardinia, 
and of yet two more in B.C. 197 for the two divisions of Spain. Usually the 
two home pia-tors cast lots for their respective provinces, but sometimes the 
Senate disiributed all the ])nvtorian provinces at their discretion. The City 
prietorsliip was .always considered the highest prize. When the alien prxtor 
was sent out to lead an army, his judicial duties devolved upon the city 
pra’tor, who never took the tield except in the most pressing emergencies. 
Hut about B.C. 144, shortly after the est.ablishment of the (Juwsfioues Per- 
peiucCn all the jmetors were detained at Rome, two of them as presidents of 
the civil court.s, the rest as presidents in the crimin.al courts. 

'I he pra tois were annually elected by the Comiiia Ccniiiriata. They took 
Ttink next to the consuls, and indeed, from being elected under the same 
auspices, they u ('ic popularly styled colleagues of the consuls. They were 
the highest judic ial magistrates. The city prmtor ranked first, as supreme 
civil judge. In the absence of the consuls from the city, he was charged with 
all their functions, except that he could not name a dictator or preside at the 
consular or praetorian elections. 

The Pnrtors Edict. All the principal home magistrates (consuls, praetors, 
aediles, qu.estors, censors'! as W'cll as the provincial governors and the pontiffs, 
were accustomed to publish edicts (cz//VA?), or public notices, in reference to 
such remarkable events or important duties as required their official atten- 
tion. An edict might be issued in reference to a single matter only, or it 
might be a statement of a new’ magistrate’s general principles of administration. 
Such a general edict was prized as removing in a great measure the evils 
of uncertainty, and it became the custom for a i^agistrate, on entering office, 
to publish his official principles in tills form. It was called an edict um 
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perpetuum, in contrast to temporary or occasional proclamations. Not only 
was it migle know^ b)«oral announcement, but it was inscribed on white 
tablets and fixed up in the forum in such a position that everybody might 
read it with ease. The edicts published by the city and alien pranors, and 
by the curulc Ledilcs, stating forth the rules they proposed to observe in 
granting of refusing legal remedies durinjfthcir term of ofiicc, were called edicta 
urbana, as opposed to tfte ed/c/a proviHcialia of the provincial gowrnors and 
quaestors. Chief of all edicts ^erc the edicts of the pr.eiors. Naturally each 
successive pnetor was content to adopt in the main the rules of his pre- 
decessor, and the portion of the preceding edict that he transferred to his 
own was called the cdictum inxlafitiuni, lie was not legally bound to accept 
any such rules, but practically he had little choice in the matter ; for the 
adoption by successive pnetors of particular rules that su])plied a felt want to 
the satisf.iction of the public was an authoritative legalisation of them that 
could not be safely disturbed, and if a new rule had worked well even for no 
longer time than the past year, it could not be rejected without at least the 
appearance of dehberate or capricious unfairness. It was urged against 
Verres that he had arbitrarily altered the edict that he received from his 
predecessor in the prtetorship. (Cic. in Vcn\ i, 40-47.) With the growth 
of this feeling, the edict at length came to be handed down from year to 
year with but slight annual changes. 'I'he arbitrary modilication of an 
edictiun perpciiiian^ whether by addition or alteration, during a pnetor’s 
term of office, was also regarded with lively uneasiness and disfavour. Till 
about IJ.C. 67, however, there was no guarantee, except constitutional usage, 
that a piaetor would adhere to his own proclamation, but in that year a lex 
Cornelia was passed declaring it illegal for a pitelor to depart from his edict. 
The growth of this edininn perpelui/ni continued vigorously for more than a 
century after the establishment of the empire, notwithstanding that the 
triumph of the imperial system involved the destruction of the gn at elective 
magistracies of the republic. Under Hadrian, Salvius Julianus consididated 
and arranged the I’erpetual Edict, and that work (ad. 131) may be taken to 
mark the end of pnetorian legal reform. The jus honorarium inclm'ed both 
theyV/j- preetorium ' and the jus cvdilicium^ and this name was given, because, 
says Justinian, those that bear high Iionours, nan»ely tlic magistrates, have 
given their authority to this branch of the law. 

Jus Gentium. — The jus genliujn was not exactly co extensive with the 
jus honorarium. Two distinct uses of the expression jus gentium are to be 
discriminated. 

First, the Roman jurists define jus gentium as comprising the principles 
of right and wrong recognised in the laws of all peoples or bodies of men 
politically organised. Justinian, having separated public from private law, 
reproduces from Ulpian a threefold division of Roman private law into 
precepts of natural law' {jus naturale), of the law common to all nations or 
gentile law {jus gentium)., and of the civil law or law peculiar to the citizens 


* Taking jui •pradw'ium as the praetor’s edict (of mixed civil an4 gentile law). 
Papiniun’s explanation limits it t^ thejas peculiar to the praetor, in contrast to the 
civil law ; “Jus prastorium est quod prastoees iiitroJuxcrunt adjuvancli vel aupplendi 
v<d corrigendi juris civilis gratia propter utiiitatcia publicvm.” (D., 1, 1, 7.) 
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of Rome ( ///r civile^). Gaius makes a twofold division, in which natural law 
and gentile law are regarded as synonymous and opnosed to civil law. Such 
a division, however, has but little foundation in the ^ctst)f Romafl law, and 
possesses no scientific value ; and its philosophical air and emptiness 
constitute its sole interest. It probably owes its start to the ethical maxim 
of the Stoics inculcating the duty of^conforming to*nature ; and |Jiis insig- 
nificant and purely theoretical matter appears to be t^e only trace of Stoical 
influence Tit cannot ])c called impression) on Roman law. This fanciful jus 
j^entium^ cod csponcling so closely to natural la%,* is a late generalisation on 
the basis of the real and most important now to be mentioned.® 

Second, the original jus gftiiium was the practical outcome of the 
necessity that pressed upon the Romans to provide rules of law for the 
.settlement of disjiutes between Roman citizens and aliens, and between 
aliens and aliens. It was that portion of the Roman law that grew up, 
typically ano’ clncily, in the edict of the alien pnvtor. The civil law being 
applicable to ( iii/.cns alone, the jinetor and the arbitrators must necessarily 
decide causes between aliens and between citizens and aliens, in accordance 
with their notions of what was equitable and just {(rquum ei influenced 

of course by such usages and notions as commonly prevailed in dealings be- 
tween aliens and l)etween citizens and aliens. This body of equitable principles 
constituted the nts i^cniiu})! as opposed generally iojus civium. While the edict 
of the alien pr.i'tor constituted it law for aliens, the edict of the city praetor im- 
posed it as law ujX)n Roman citizens. Jus gcutium, accordingly, is not a 
collection of rules crmimon to the law of all political societies of men, but a col- 
lection of rules governing the intercourse of Roman citizens with the members 
of all foreig.n nations rcclncod to subjcctivm to Rome. Gradually precepts of 
the jus c;cjtinnii wen' transferred to regulate the mutual intercourse of citizens, 
by two mam ag(‘iuies the edict of the city prmtor and the writings of the 
jurists. A tliird possible agency is suggested by Mr Postc : if any of the 
oral formularies of the earliest system of procedure {h\C!;is actiones) contained 
an instriKlion to the judex to govern himself by his views of equity and 
expediency icquuui et iKviuui), or in cquiv'alent terms, such formularies may 
be regL;r(led as a third source of gentile or natural law. Many rules of law 
were common to tlie civil and the gentile law', to Romans and to aliens alike ; 
for example, many of the contracts used in cvery-day business— purchase and 
sale, letting and hiring, partnership, etc, and the so-called real contracts. 
Positive institutions peculiar to Roman citizens might not be thrown open to 
aliens, but ctwres])onding alien institutions received legal recognition, as 
gentile marriage, bonitary possession, and gentile forms of contract. 

“ It is clear, from what has been said, that the Jus Gentium became a body 
of positive law among the Romans. But it must not be viewed as identical 
with Jus Honorarium, for the Edicla of the Pnetor Urbanus contained 
many rules of strict Roman law. Nor must we view Jus Civile and Jus 
Gentium as opposed to one another, and Jus Civile again subdivided into 

* Apart from Ulpiati's application of Natural Law to facts antecedent to and out- 
aide of the relations of political f,oci*.ty, the one great point of difference acknowledged 
by the Romans was in the mat^/er of slaver5 . Slavery, tliough opposed to the Law of 
Nature, was an institution of the jiu genJtinm,. Tlfe Law of Nature seems to hava 
availed but slowly to soften tlie rigour of thejM gentium in respect of the alava» * 
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Jus Civile and Jus Honorarium. For the Provincialia Edicta contained both 
much of the Jus Gentium and much particular law ; and the cdictiim of the 
Prastor Beregrinu^ alro. The Jus Honorarium^ or the l-'dicta of the 
Praetors, were the organ by which the Roman law received its general 
principles ; and the chief part of these general principles are founded on the 
Jus Gentuim. The opiB)sition of Jus ^ivile and Jus Honorarium is strictly 
an opposition of form ;^but to this form W'e must add the material opposition, 
which consisfed in this, that the matter of the Edicta was derived from’ 
another principle than the ^us Civile ; it was derived from the naturnlis 
aquitas, the characteristic of the Jus Gentium.” (Long, Cicenmis Orat, 
(“ Bibl. Classica” series), Vol. I. {Verr, libri septem)^ Excursus IV. {Edicta 
Magistraiuum)^ p. 190.) 

Condi ctio.~'\o the four forms of statute-process rccogniseil in the Twelve 
Tables there wms subsequently added a fifth called condictio (or notice). 
Gaius (iv. 19) tells us that it was created by the lex Silia (i?.c. 244)* for the 
recovery of a determinate sum of money, and extended by the lex Calpurnia 
(B.C. 234)1 to the recovery of every determinnte thing. Sir H. S. Maine, 
however, holds to the opinion that it was only regulated, not c reated, by 
those laws. Ciaius explains that in condiciio the plaintilf gave notice to the 
defendant to appear before the praHor on the thirtieth day after the summons 
to choose an arbitrator ; but he adds that in his day there was no longer any 
propriety in the designation, for in such cases notice had ceased to be given. 
The essence of the process was that the parties cnlcied into a sponsio and 
restipulatio—\\\2i\ is, they laid a wager whereby one-third of the sum (or 
of the value of the thing) in dispute went to the winner (and not, as in 

sacramentum^ state), along with the subject litigated. Jurists of 

the time of Gaius could not understand the necessity for a new process when 
the sacramentiim and judicis pnstulalio would have comi)assc(l the end in 
view. Sir H. S. Maine points to the difference between a present arbitrator, 
as supposed in the sacramentum^ and a future arbitrator (thirty da)s hence), 
with an immediate wager, as in the condictio. Mr Loste remarks that “at 
this period the sacranienium would be practically confined to rca^ actions 
before the Centumviral Court ; condiciio would be the appioprialc personal 
action for recovering a certain sum or thing due upon a unilateral contract, 
real {mutmim)., verbal {stipulatio), or literal {expens ilatio) ; and judicis 
postulaiio the appropriate personal action for recovering an uncertain sum 
due on a bilateral contract, and enforcing obligations to perform {facere) 
rather than to convey.” (Poste’s Gaius, iv. 18-20, Comm.) in any case 
the condictio is distinctly preferable to the sacramentum. It is simpler, and 
better adapted to the ends of civil procedure, for it begins at once with 
reciprocal wagers, and, by awarding the sums staked to the winner, it 
introduces costs. 

Defects of Statute-Process. — The five Icgis actinnes, however, were very 
limited in their application, exceedingly inconvenient, and most uncertain. 
They could not be applied by any one except a Roman citizen, so that the 

increasing numbers of aliens at Rome were entirely excluded from recourse 

% 

^ Some critics carry the datetus far back as the fifth century before ChrLt, shortly 
after the date of the Twelve Tables. See p. 62, middle. 
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to them. Besides, they were not suitable for every form of grievance in a 
state of society that had long outgrown them. They ivere into era y 
vexatious in requiring the personal appearance of the paAies and ifi not per 
mitting them to employ an agent. They were dangerously uncertain, for 
litigants had to select the forms of procedure for themselves, and the slighte^ 
mistake ruined their wliole case, ^he profession®! knowledge diat woul 
have introduced more certainty into the use of the fc^ms, wasi^in the earliest 
times, carefully withheld from the people at large. It was n*ot till B.C. 304 
that the formularies of actions and the lawful •ourt-days weie published by 
Cncius Flavius, and a century more elapsed till the publication of the wo*k 
of Sextus id^lius Fmtus on the Twelve Tables. Old patricians that had filled 
high offices of state, and the first straggling jurisconsults, could give addi- 
tional assistance to puzzled litigants. Hut all such aids to the sure selection 
of forms must have been limited to a narrow circle, and the advantages of 
them could hardly have reached the great body of the people. Gains (iv. 30) 
records ih.at the system of statute-process fell into discredit and desuetude 
owing to the excessive subtiUtas of the jurists. Probably more stress might 
justly be laid on the merciless rigidity, the absolute want of elasticity in its 
forms, and the irremediable consequences of the slightest departure from 
any one of them. These Last, at any rate, were its most serious defects. In 
both points the new system that had been growing up alongside of it ever 
since the institution of the pnctorship made an immense advance. Whereas 
the statuto-])roccss began with the form, and was liable to be invalidated by 
error at every stage up to the ////r cofih'staiio^ the formula was not settled till 
the issuer; had been sifted out by both parties, assisted by jurists, before the 
magistrate ; and then it was settled, not by the plaintiff, but by the magistrate 
himself ; and up to this point no fatal error could possibly creep in. Again, 
whereas the st.uute-process gave no remedy unless the plaintiff could find a 
form for the proper expression of his claim, the new system enabled the 
piavtor to accommodate the formula to any ground of action, and to grant a 
new actiem suitable to the circumstances that had developed since the days 
of the Twelve T ables. 

The Fonnuhiry System . — The origin of the written formula may not 
iniprobahh be soui^ht in the dcpnrt’ucnt of the Alien Privtor. The forms 
of the /ry/s actiotics being the peculiar heritage of Roman citizens, it fell 
to the Alien rr.etor to de\isc some substitute in cases wherein aliens 
were parlies. In doing so, he naturally preserved the essential features 
of the Roman system, introducing only such modifications as were either 
absolutely necessary or practically desirable. Thus, he did not undertake 
to hear and decide causes himself, but referred them to arbitrators — not 
the Roman jiatiecsy but the rccupe?'atores. Again, as in the legis acito7tes^ 
the Pnetor elicited from the parlies the question in controversy between 
them ; but instead of wrapping this up in the rigid forms of ihejus civile^ 
he was content to make out a plain written instruction to the arbitrators, 
informing them that, if they found the fact to be so-and-so, they should 
order the defendant to pay so-and-so. This was the essential char- 
acter of the formula in faciuiJij it contained no positive assertion of any 
right in the plaintift', but proceeded at onct from a recital of the facts 
constituting the complaint, to give the arbitrators power to award damages. 
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By a very simple and ingenious variation of the formula^ it was possible to 
admit an agent or attorney either for the plaintiff or the defendant. Thus, 
“If Dio*has recek'edTn deposit a golden vase of Agerius, and refuses to 
give it up, let the rectfperatorcs ordox Dio to pay to Nogidius the value of 
the vase.” By introducing the name of the attorney Negidius, Agerius was 
relieved ^rom all troubl# in connection with the proceedings. 

In ascribing the or^in of the written to the necessity of provid- 

ing for aliens there is an element of conjecture, but tlie account cannot be 
far wrong. The next stepois the introduction of fonnuUc in civil causes 
between citizens. This may have been one of the objects of the lex A\buiia, 
At all events, there can be little temerity in hazarding the assertion that 
/ormules wQxc brought in for citizens first in the case of ntliont's in personam, 
and that a very considerable interval elapsed before they were allowed in 
actiones tn rem. Whether this interval corresponds with the distance 
between the lex ALbutia and the Icij^es JuliiP is a matter of conjecture. But 
there is no doubt that the first formnia admitted in causes between citizens 
was a simplification of the condictio, which in turn may be viewed as a 
modification of the sacraynentum. 'Ihe cardinal difference between them 
was the omission of the reciprocal wagers that formed an indispensable pre- 
liminary to the condictio. The steps whereby the Jormiila was adapted to 
actions for property can be traced with certainty, from the saLramcnium to 
trial by sponsio or wager, and then to direct submission of the right of the 
plaintiff to the judgment of the judex. 

The exact force of the Lex Aibuiia and of the two le^es Julicr mentioned 
by Gains, ^ is by no means clear. It has commonly been supposed from the 
statement of Gaius that they formally abolished the le<j^is actiones (except in 
certain cases) and estrblished the forniulcc in their ])lace. 'I'he excci)lcd 
cases were — (i) cases of apprehended damage {danini in feet i),'xv\d (2) causes 
intended to go before the centumviral court ; but by the time of Gaius the 
/ej^ds actio had been practically discarded in the case of apprehended damage. 
There is a tendency now to understand that the lex A'Aniiia formally intro- 
duced the Formulary procedure, and simply left the statute -process to its 
chances of existence, which were continuously limited as time wci i on, and 
in the days of (jaius w'ere restricted, legally to two classes of causes, and 
practically to one class. In any case those le<e;es are the signs of the decline 
of the statute- process, and if not formally, yet practically they abrogated it. 
After the decay of the system of statute-process, however, the forms still 
survived for many a day, in the ceremonies of adoption, in the manumission 
of slaves, in the emancipation of sons, and in conveyance by tn jure cessio. 
And it left traces of its influence on the prictorian system that grew and 
flourished by its side and finally superseded it. 

The marked feature of the new system of procedure tn jure lay in the 
forms containing the praetor’s instructions to the judex. Such forms were 
designated fortnulce. The judex was bound to adhere to his instructions, 
and thus it was a matter of the utmost importance that the right formula 

* G., iv. 30-31. The lex Aibvtia ^ usually assigned to abcf3it B.c. 170; but 
conjecture places it at various jioints between B.c. 300 and ICO. The tcijcx JuluB we 
•upposed to be legex judiciarice of Caesar W Augustus— perhaps B.c. 40 and 25. 
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should be given. The shaping of the formula was entirely in the hands of 
the magistrate, who was free to vary it in such waj^ as to secure what he 
considered the substantial justice of the case. Some fo^niulce were frame 
so as to state a fact {in factum concepicc)^ on which the judgment was based, 
and they also specified either generally or with limitations the amount of the 
award ; others were framed so as to |tate a right of^he plaintiff or^a duty of 
the defendant {in jus conccptce). There was no essential ^difference in 
procedure between an actio and an inter ate turn j the latter in this respect 

precisely imitated the former. ^ 

Operation of ihe Prceioi^s influence^ — The action of the Praetor affecteC. 

the law in three distinct ways. 

First. The praetfir denied to a person having a perfect legal right his 
proper remedy. The plaintiff’s claim might be perfectly valid by the civil 
law, and yet to giv’c eiif'cct to it might work injustice. In order to prevent 
this deplorable result, the pnrtor recognised a merely equitable defence 
{exceptio). If the defendant was able to advance and establish facts sufficient 
to show that injustice would flow from the enforcement of the plaintiff's 
claim, then the [inetor would invest such a defence with the force of a legal 
protection against the plaiutilT’s claim. The strict letter of the old law, if 
not set aside, was prevented from carrying its unfairness into action. Some 
excepiioncs the prajtor set forth in his edict, others he granted to suit 
particular cases after inquiry. But, while some exceptions were based on 
the jurisdiction of the ])nutor, there were others created by statute or some- 
thing equivalent to statute, (tl. iv. 1 15-137.) 

Second. The pnetor gave old actions to persons having no legal right. In 
many cases, while basing his formula on an old rule of law, he extended its 
application in accordance with the newer necessities of the situation — a 
discretionary power of tlic utmost value, although of considerable danger in 
the hands of unskilful or c!i.shoncst magistrates. This extension of old actions 
to new cases (laius describes as a Fiction. It was a rigid maxim of law, for 
example, that the pr;etor could not make an heir ; yet the proctor contrived, 
under the name of bonorum possessing to give to a person all the rights and 
duties of an heir. For it often happened that a person with no title by the 
civil law was nevertheless the rightful heir on grounds of natural justice. In 
the actions brought by such a person the forniula ran in this way : “ If — 
were Aulus Agerius heir— Numerius Negidius ought to pay him xxx sestertii: 
let theyWtM* condemn Numerius to pay him that amount.” 'J'his form does 
not make the false averment that Aulus Agerius is heir ; it simply directs 
the judex to give the same sentence against Numerius as if Aulus Agerius 
were heir. It u as perhaps less of a shock to put the matter in this way, than 
it would have been to say plainly and directly that Aulus Agerius ought to 
recover whether he was heir or not. It conveyed the impression that if 
Aulus were not heir according to strict law, nevertheless in justice he ought 
to be. Such an action seems rather a hypothetical than a fictitious action. 
It was said to be founded on utility {actio utilis). In some actions, indeed, 
the prsetor took a more direct and bolder course ; for example, in the case of 
a sale of inheritance, the defendant w^ condemned to pay the buyer if it 
appeared that he owed money to the deceased. ^ 

Third. The praetor introduced entirely new actions. Of these much the 
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most important is the Interdict. When the praetor introduced a new right 
in rem the remedy he gave was called inierdictum^ and, in some cases, 
decretutm (G. iv. •138-^70.) When he introduced new rights in personam^ 
his remedy was called actio. The exception of the actio Scrviana^ which 
was brought to vindicate a right in retn^ may be explained in various ways ; 
but it .is sufficient to reiaark that this action was not introduced until a period 
when the word interdi^ttun was beginning to lose its exclusiveness. There 
appears to bef no instance where a remedy for a right in personam is called 
interdictuvi. In the time ef Justinian there was no substantial difference 
between interdicts and actions ; Gains indicates that the procedure was 
exactly similar in both cases ; and we can hardly say more tlian that the 
distinction between interdicium and actio appears to have only a historical 
significance, testifying merely that certain rights in rcni were created by the 
praetor.^ 

Besides cases of an executive character, such as proceedings for the 
execution of judgments or to enforce the rules of procedure, the prictor sat as 
judge to investigate and determine disputes between litigants. 1' or example, 
if a minor under twenty-five had foolishly or imjirudently entered into a 
bargain that resulted in serious loss to him, the pnetor might personally hear 
the evidence and redress the disadvantage by making the bargain void 
irestiiuiio in intc^runi). And even persons over twenty five might similarly 
be relieved from the consequences of fraud or force practised or exercised 
upon them. But such relief the pryetor granted only when no other remedy 
by actio or cxccptio was available. Under the einpiie this K.xtraordinary 
Procedure rapidly superseded the formulary system. 

The Prccto/s Jurisdictio and Impcrinm.—'VhQ power of the pragor was 
twofold : he possessed both jurisdulio and impcriuin. Jurisdictio expressed 
his unlimited power of administering the civil law in the ordinary course of 
procedure {prdo judicioruui). Under the forms of Statute- i’roccss {le^is 
actio7ies)^ it was summed up in three words— dico^ addico—unQvc^ by the 


» Mr Poste {GaiuB, iv. 138-170, Comm., page 622, 2d od.) makes the disfnction 
rest on the point of oiigin and the sanction. “ Interdicts are characteilsed 1 y Gams 
as proceedings wherein the i)rjetor * j^rincipalUer auctoritatem suam interjMmit. 

may siinidy rofer to the chronological order of stei-s in legal proceed- 
ings ; and then inter.lict procedure will be characterised by the fact that it opens 
with a command of the prtetor (intndictum), whereas or.iiriai-y procedure opened wi h 
an act of the plaintiff (m vocaiio) and the prietor’s authority was not very signally 
manifested, at least in atatute-process, till the stage of execution {addictw, mmto m 
poises^onem). But Bethmann-Hollweg, sect. 98, seems correct in giving a less ms.g^ 
nificant meaning to the term which exprcBBes the eBsentiul contrast of ^ 

Action, and interpreting the word pHncipaliter an expressive of 
.upremacy.or absolute power, of the pra=tor .n the 
employed- The contrast then will be between the 

Elsewhere (page G24), however. Mr Poste adunts that « « feature 

^ a. • + if we suppose that interdicts were coeval with statute 

not pecuhar to interdicts ; but it we suppose the other 

^ f/trmpd a matter of coqnitio extraordtnaria, and that, further, in 

indriicts would form the mo.t aignal manifestation of “‘^etenad ; *nd 

U perhaps to a juriat of this period that the dehmUon we have quoted is due. 
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przetor in disposing of the several stages of a case. That is to say, he gave 
permission to bring the cause into court {dare actionem)^ and he appointed 
an arbitrator {dare judieem) ; he stated the law and* shaped its application 
for the investigation of the case before the arbitrator {dicerc jus) and he 
formally gave effect to the decision of the arbitrator by vesting through 
his judgment a title to property or^to damages {cMdiccre bona or damnd). 
Under the formulary process, the oral statement ^f the law in the first 
person was superseded by a written document expressing* the praetor’s 
directions or dension in the imperative formf The other clement of the 
prector’s ])()\\(t, the iiupcrium^ vested in him as part of the sovereign powtr 
(practically resiridcd) that he possessed in virtue of his magistracy. As 
associated will) (J). i, 21, 1), or as embracing (D. 2, i, 3), the jurisdictioy it 
was called imperium viixium^ in contrast with intpcriuin inerum, the mere 
power of the swoid, a criminal jurisdiction. On the i 7 np: 7 dum w’ere based 
the legislative, as opposed to the merely administrative, functions of the 
praetor. In actio the legislator and the litigants seem alone to occupy 
the scene. 'I he pra'tor is only present as master of the ceremonies, and 
even as such ran only utter sentences which the legislator has previously 
dictated. In the formulary system the junctor appears with much larger 
attributions ; lu' seems to have stepped in front of the legislator and has 
taken much of ilie initiative from the suitors.’’ (I’oste, Gaiits^ iv. 138-170 
Comm.) lie appoints now actions {aciioncs Jwnnrariir^ or prcrtoricc)^ no 
longer limiting himself to those appointed by statute. In such actions (as 
opposed to a( lions of the civil law, actioncs /cijiti/n^r), “ the pra'tor, except so 
far as he abstained uith a demure deference from inserting in the formula 
the sacred term Oportcr(\ certainly cxen ised the attributions of a legislator. 
A similar, though not identical, division was that into JudiLta icQ^itiJfia and 
judicia inipcno iontinviiia (binding by inipcriuni) ; a division that, roughly 
speaking, ct)rres|)onded to the functions of the pnotor in imperiaj Rome, and 
his functions in the sul)ject provinces. This last division, though important 
in its time, was more puiely historic and accidental than the picceding ; it 
has left a less permanent impress on Roman law, and its tr.ices are nearly 
effaced from the compilation of Justinian.’’ (I'oste, Gains, iv. 138-170, 
Comm.) Again, in the exercise of his Cog?iiiio Extraordinaria (as opposed 
to statute-process and the formulary system, composing at different periods 
the ordinary coui se of procedure), the pnetor personally made an in\ cstiga- 
tion of the facts and issued a decree, which he could enforce by fine, distress, 
and imprisonment ; thus assuming the functions of the judex and of the 
legislator as well. The jurisdictio might be delegated, but not the 
imperiutn. 

The pnetor stands in Roman law midway between the jurisconsults and 
the legislature. His right to alter the law was openly acknowledged, but it 
was not unlimited. He was surrounded by a firm, although invisible and 
somewhat elastic, band. He w’as checked by public opinion, and by the 
probability of having to answer for his conduct on demitting office. He may 

^ Dicerc jus (cf. juris-dictio), accordi|*g to Ulpian (D. 2 , 1 , 1 ), is the widest 
desigpnation of the authority of the praetor, iticluC.ing not merely the compulsoiy 
reference to arbitration, but the appointment of tutors, etc. 
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be viewed as the keeper of the conscience of the Roman people, as the person 
that was to determine in what cases strict law was to give way to natural 
justice {j^turalis Scguitas). Even a wider authority than this was ascribed 
to him, for he was to entertain general considerations of utility {publica 
utilitas), A single example may sufllce to show that the prictor’s edict was 
confincd^vithin real, allfiough indcdnayic, limits. 'I'hc TwcUe 'fables gave 
the succession to a fayicr to his children under his potesias ; the chiklren 
released from*the did not succeed. The pranor, ho\vc\er, did not 
scruple to admit emancipated children to succeed their fathers ; but it was 
■Eserved for later legislation to pro\ ide that a child should succeed its 
mother. 

The work of the prmtor may be summed up under three heads. It was 
the pra'tor chiefly that admitted aliens within the ]).de ol the Unman law. 
To him is mainly due the change thereby the fnrm.dlsm of the civil l.iw was 
superseded by well-conceived rules giving ettect to the real intentions ot 
parties. Lastly, he took the first and most active share in ir.msforming the 
law of intestate succession, so that, tor the purpose of inhcritaiuc, the iamily 
was regarded as connected by the natuial relation of blood instead of the 

artificial relation of potestas. 

The The two Plebeian Juiiles were first elected in U.c. 494 as 

assistants to the tribunes. They were chargcil with the special duly nl keeping 
the tablets whereon were inscribed the laws passed by the iiopiilar assem 
blies and (after u.c. 44^>) decrees passed by the senate. 1 n ( ourse of time 
they had new duties laid upon them, and they gradually came to be regarded 
as independent mnuistrates. On the cst;d>li.sh.ncnt of the 
B.C. 367, the election of two Onuk ACMcs was agreed upon between 1 e 
patricians and the plebeians, the chief duty asdstned to tlu-.n benj; oslcns, , y 
the rnasnilicent celebration of the UuU Homvu, m connncmoralion of the 
union of the two orders. The Curulc Tl-ldilcs were to be pair, cans 1 neU ear 

however, it v. as arranged that they should be patnuan and '"'’7" ® 

years, and presently it was agreed that they should be elected horn 
Lders indifferently. 'I'he first Curule ^Kdilcs were elected in 
The jurisdiction of the xdilcs seems to have been limited. 
are summed up by Cicero in three heads. First, they 

burgh mamstrates, and commissioners of police and of imblic hcallh. Scco , 

for the storin- up and distribution of the imports of gram. In l..c. 45 J >'"• 
Csir created “wo additional plebeian mdiles to look after the supply of 
corn K^diles Ccrcale^). Third, the mdiles were ctiraiorcs 
superintendents of the arrangements for the public games. P';'’ 

sdiles also fell the duty of instituting prosecutions ' Tenants 

occupied more than their legal extent of state land («,;'« 

of stTte pastures that pastured thereon more than the ega “ "^n^fe - 
and herds ; and {3) money-lenders that exacted an 

all such persons being regarded as offenders against “7 ^ 

peculiarly plebeian. The sdiles (ajeording to la“’i„£t on 

^rule tediles), on entering office, issued ^.cts or 
{JUS adilicium), and they were empowered to inflict fines, to P 
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respect of nuisances, unwholesome provisions, light weights, avaricious 
hoarding of grain in time of scarcity. Their judici^ powers seem to have 
been chiefly exercised in reference to sale, and that mostly*of grain, leaves, an 
cattle.* The jus cEdilicium was reckoned as part of the jus honorartutn. 

Provincial Maf:istrates.—\n addition to his military duties, tl)^ Provin- 
cial Governor, whether proconsul or proprsetor, exeicised supreme jurisdic- 
tion in all causes, civil and criminal— like the prmtor. He was guided and 
restricted by the particular law or laws constittliing and regulating his pro- 
vince. Kach province came to be divided into judicial districts {^lurtd^t 
conventus, jurisdictioncs), and the governor went on circuit, holding an 
assize iconifcntus) in the principal town of each district at least once a-year. 
With the aid of a board of assessors {consilium), chosen from the qualified 
jurymen of the province in attendance {coiwcntus), he decided appeals from 
local courts, as well as fresh cases of importance. All his civil were 

recuperatorcs. 'I'hc governor might punish provincial offenders with imprison- 
ment, flogging, or even death ; but Roman citizens, convicted on a criminal 
charge, always enjoyed the right of appeal to Rome. 

'I'he ( 2 iiiPstor, who always accompanied the provincial governor, and who 
was supposed to live in the closest intimacy and friendship with him, exercised 
the functions of curule a:dilc. 


2. The Arbitrators, 

Under the Republic, the Arbitrators were of four classes— yWc.r, arbiter, 
ceniumviri , rciUpcraUmcs, Judex was also used as a general term applicable 
to all the classes. 

Judex. — 'J'lie office of judex is of unknown origin. It certainly remounts 
to the Twelve Tables, of which certain extant provisions refer to both judex 
and arbiter. Resides, the old le^^is actio called Judicis Fostulatio is decisive 
evidence of its anticjuity. 

In the early centuries of the republic, although in principle the litigants 
in civil suits were always free to choose their judex, yet in fact they were 
confined to the selection of senators. This limitation continued down to the 
times of the Gracchi. 

Till li.c. 123 the consilium, or ]\xxy {judiccs), in criminal trials, before 
Special Commissions iOiurstiones) and Standing Commissions {(juo'stiones 
Perpctutc) alike, had been drawn exclusively from the senatorial body. In 
this year, however, the lex Sempronia was carried by C. Sempronius (iracchus 
— the first of a series of judiciary laws {leges judiciarue), by which the friends 
and the foes of the senate from time to time endeavoured to fix the classes 
that should furnish the criminal jurors. This act stript the senatorial order 
of their exclusive judicial power, and enacted that the judiccs should be 
chosen from the Order of Knights {Equites, Ordo Equester)—^. non-military 
class, now for the first time constituted a political body, and consisting 
simply of citizens (of non-senatorial families) possessed of a certain property 
qualification {<Lnsus cquester), namely^ 400,000 sesterces. This reform was 

#i 

* The duties and honours of curule sedile are set forth by Cicero {in Verr., V. 14). 
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acknowledged by the popular party to be, on the whole, a vast improvement ; 
although it had little effect on the trials for Restitution of mal-appropriations 
{Repetufirfh), the prAvincial governors being blind and deaf to the exactions 
of the tax-farmers {publica 7 ii\ who, as members of the order of knights, 
would become their judiccs in the probable enough event of their being pro- 
secuted fo^ mal-adminisftation. To th^ Senators, on the other hand, the 


results appeared very difterent, and during tlie next forty years they struggled 
steadily to regain and hold the exclusive privilege. Under the lex Adlia 
repctundaruni (r.c, 122) the H%t ni juaiees was annual, aiul was chosen from 
knights. Under the lex Servilia frpctinidarum of Ulaucia (about n.C. ill) 
cs were still chosen from the knights. By the lex Servilia of Ca'pio 
(consul, p.c. lob), the privilege of being was to be shared between the 
knights and the senators, or to be w'holly transferred to the senators; but, if this 
law was ever rc.illy passed, it must have been presently repealed.’ In H.C. 91 
the lex Jd^’iaoi M. Jiivius Drusus, tribune of the plebeians, opened the office 
equally to senatf'rs and knights ; but it was repealed in the same 5 car by the 
unanimous consent 'if ])arties. In n.C. 89 the le.x^ riautia reciuired the elec- 
tion of fifteen jurors from each of the thirty-five tribes by the several tribes 
themselves, without prescribing a limitation to any ])articular classes. At 
last, in R.C. 81, the lex Cornelia of Sulla restored to the senators the exclusive 
privilege wrc=;ted from them by the lex Sonprojiia. Their triumph was but 
short-lived, In^wevcr. in r..c. 70 the lex Aurelia^ proposed by M. Aurelius 
Cotta, the City I’rietor, under the sanction of J^impcy, enacted that \\\q judiees 
should be ('hosen fn'm three classes— the Senators, the Knights, and the 
Tribunes of the 'rreasury. In li.C. 55 the lex Pompeia limited the eligible 
Treasury Tribunes to the v/ealthiest of the class, and in I5.C. 46 Ciesar's lex 
Julia rendered all Treasury 'rribuncs ineligible. For a short time Antony 
admitted even legiimary soldiers, without regard to their property cpialifica- 
tion. Augustus restored the three classes of the lex Aurelia and added a 
fourth class, called ducetiarii — citizens wdiose census amounted to 200,000 
sesterces, or only half the qualification of the knights. These were appointed to 
try causes of inferior importance. Finally, a fifth class w'as added by Caligula. 


^ The preceding throe laws are mixed up in all onl .jrs and relations by different 
writers. The Jrx. Acilia (the provisions of wdiieh have geniT.illy been referred to the 
lex Servilia (»f (jlaueia) has been usually ]»laced about B.c. 102, and after the lex Scr- 
mlia, F.ni Mommsen h.as conclusively shown that the jirovisions generally assigned 
to the lex Serv'dia behmg to the lex Acdia, and that this Irx was passed in u.c. 12:M21 
(Zunipt places it “several years after the death of Gracchus,” ‘‘say li.c. 118 ), 
while the lex Servilia of Glaucia wa.s passed about B.c. 111. Zumjit states that the 
lex Servilia of C^aepio shared the privilege of })buVr'jyfliccs between the knights and the 
senators, and that it lasted for about a year, being repealed by the lex Servilia of 
Glaucia of B.c. 104, which restricted the privilege once more to the knights. Ihis is 
substantially the position that Klen^ accepted ; that Q. Servilius, by a judiciary law, 
passed in his consulship, B.c. 106, transferred the judicia to the Senate, and that 
Glaucia reversed this arrangement by his lex repctundaruni, which was thus subsequent 
to B,c. 106. But Mommsen has shown that this position is untenable (Zeitschrift fiir 
Alterthumswies. 1843, p. 823). See Mom^osen, Corpus Jmcriptionum LaUnarum, i. 
49 follg. ; Bruns, Femtes lur. RSk. Antiq.^^^, 52 follg., with the references; Zumpt, 
Oriminalrecht d. Rtjm, Rep., ii. 2, i97, and ii. 1, 101-145. 
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The number of judices varied greatly at different periods. By the lex 
A cilia Repetundarum (B.c. 122) the Alien Praetor wa^commanded to choose 
yearly, for the purposes of the act, 45® judices^ and to s^vear, whAi he an- 
nounced their names in public, that he had exercised his best judgment in 
the choice. He was further required by the act to inscribe all their names 
(with the name of each judex' s father^nd tribe and IRmily), arranged accord- 
ing to tribes, in black letters on a white table ; and th^n to set forth this list 
in a position where it could be conveniently read by passers-by. The lex 
Livia appointed Goo judices ; the lex" Plauiiap^2$\ Cicero mentions 850; 
and under Augustus the number mounted to some 4000. U nder the lexAcilm 
the accuser and the accused selected 100 judices from the 450 on the album 
(under certain restrictions, excluding chiefly relations and friends of either 
party, certain present and past officers of state, and others) ; and each party 
chose one-half of judices offered by the other, so that too formed the 
tribunal. "I'lie numljers of the lex Julia and of the lex- Plaulia may have 
been similarly chosen for each particular queesiio^ but at a later period the 
total number of judices was first chosen, and the jurors for tlie particular 
querstiones were then selected from the general list. For each particular 
trial the judices finally selected did not remain at the number fixed by the lex 
Acilia, 'I'he lex Ponipeia de 17 and dc A mbit u prescribed the selection of 
So judices by lot from the available list, 30 of whom miglu be rejected by 
accuser and accused. In the trial of Clodius for the Bona Dea escapade, 
there were 56 judiics. 'Die Alien Pnetor is charged with the selection for 
the particular guusiio under the lex Acilia, but the City Pnetor also chose on 
oath in a precisely similar manner, and sometimes the (Jua’siior chose by lot. 
The rule seems to have been that the presiding praitor selected an oath. 
The jurors placed on the Album Judhum w-ere styled Judices Selecti. By 
the lex Aurelia they v\(‘rc arranged in three sections {decurice judicum) 
according to the classes they were drawn from ; and tlie additional classes 
admitted by y\ugustus and Caligula formed two more sections, or deemier. 

Vet not every person belonging to the v'arious classes mentioned was 
entitled to the privilege of being a judex. The lex Acilia provided that the 
pnetor should not cho(»sc any person that was or had been Tribune of the 
Plebeians, (hia'stor, Triumvir Capitalis (superintendent of prisons). Mili- 
tary Tribune in one of tlie first four legions, Triumvir agris dandis assig- 
nandis (land commissioner) ; any person that was or had been a senator, any 
person that was itifamis, any person that was under thirty or over sixty years 
of age, any person that did not reside either in Rome or v\ ithin (a mile Y) of the 
city, any person th.it was father, brother, or son of any of the above-mentioned 
magistrates, or of a senator, or of an ex-senator, or any one that was beyond 
seas. Augustus reduced the lower limit of age to twenty-five ; the Digest 
mentions eighteen. There were also the usual natural exceptions —idiots, 
deaf and dumb persons, and persons under puberty ; and the customary 
exceptions — women and slaves. The praetdr had also the power of extend- 
ing incapacity to other persons. 

Whether the judices in civil cases were alw.ays, from B.c. 123 down to 
the time of A^igustus, chosen from the same varying area as the criminal 
jurors, is not certainly known. There are seme grounds for the opinion 
that the parties might select as civil judex a person not on the inscribed list 
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Ortolan, on the other hand, maintains that civil as well as criminal 
must be taken from the jnscribed list. It does not, at all events, seem likely 
that the dfea of selection of civil judices was more limited at any given time 
than the area of selection of criminal judices; and, if it hardly seems pro- 
bable that in the earlier part of this period the areas of selection were con- 
terminous they were ceftainly contermifious in the time of Augustus, if not 
in the time of Julius Caisar. 

In all causes, both civil and criminal, it was a fundamental principle 
that both parties should a^^^ee to their jiuhw. “No one," says Cicero 
C///c;7//f7, 43), “ would our ancestors suffer to be a jucl^^c, 1 do not say of 
the dignity of a man, but not even of the smallest money matter, unless the 
opposing parties agreed upon him." J he manner of choosing a criminal 
judex already been referred to. In civil causes the usual com sc was for 
the plaintift to offer the defendant a judex {juditcm fer/r) ; and if the two 
parties failed to agree, the selection seems to have been determined bv lot. 


When the judex had been at last selected, the magistrate formally aj)))ointed 
him {addiccre judiceui). The person chosen was unpaid, and could not 
refuse to act. Certain excuses were admissible, but if an ab.scni yVofe.r failed 
to furnish a satisfactory excuse, he was liable to punishment. As the office 
related to public law, a person under potestas could act. '1 Ik* per-ams excepted 
by nature and by custom, and the age id judues^ have been all eat ly mentioned. 

1 he civil like the pra*lor himself, was not a trained law)cr. He 
has been compared with the modern jury, but ibis analogy is even more 
misleading than such an.ilogies usually are. In J-'nglish law there is no 
functionary that fills exactly the office of judex. II is functiims were in a 
sense unique. He alone, a single judex, a man iinatapiainied with law, sat 
without the help of an'' sujierior judge, and pronoinued judgnu'nt in the 
cause. He might, indeed, seek or listen to the advice of jin isconsulls or 
others, but he was entirely free to pronounce his own sentence. As we have 
just seen, the judex was selected from the higher classes of sof iely ; for 
centuries, from the order of senators alone. A civil cause was emphatically 
not a trial by one's ecjuals ; it was a trial by the order of nobility, 'i he least 
inaccurate description of the jiosition and function of a lepublican judex \% 
this: he was an arbitrator, selected from the privileged Jirder (or orders) 
exclusively, to whom a cause was referred by compulsion of law. 

What, then, were the checks upon a reference aiijiarently so vague and 
dangerou-: ? In the first place, perhaps the most important check of all was 
the character cT the judices. Whatever knowledge of law exisled, and the 
largest sliarc of ex})erir*nce cjf public business, would jirobably be found in 
the senatorial body. In the next jdace, there was a consideiable latitude of 
choice. Surely among three hundred of the leading men of Rome two 
litigants could find one man in w'hose fairness and wischnn they niight put 
confidence. Again, if a judex exceeded his authority under the refeicnre, his 
judgment could be treated as absolutely null and void. And even if, not 
exceeding the limits of the reference, the judgment proceeded cm an error of 
law, the defeated litigant might appeal to the prsetor when execution on the 
judgment was demanded ; and failing that, he might obtai^ the veto of 
another magistrate or of a Tribune of the Plebeians. Last of all, an action 
could be brought against a judex for misjudgmenL 
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Avhtier , — In the ancient references to the institution oi judex^ the phrase 
judex or arbiter ” {judex arbiterve) frequently recuj^. The judex and the 
arbiter hdid. precisely the same functions, and quite possiWy were Aosen in 
precisely the same way from the same class. But what, if any, was the 
difference between them ? In one passage {pro Alurena^ 12) Cicero 
ridicules the use of the two words by#the jurisconsults as if it were^a purely 
verbal distinction. Elsewhere,^ however, he proceed# to mark a real dis- 
tinction, according to which the arbitrator or referee was termed arbiter in 
fhose cases where the reference contained an dement of equity, the action 
being for an indeterminate sum. But the basis for such a distinction il 
insufficient. The only difference that expressly appears is, that, whereas 
there never was but one judex in a cause, there might be several arbttrt. 
The Twelve 'J'abics mention the number three in cases of disputes regarding 
boundaries. 1 Joubtless also arbiter "WdiS anciently used by preference when 
the referee had some degree of latitude, and was not tied down to give either 
a definite sinn or notliing. Such would appear to have been the usage in the 
lime of Cicero ; but, when we come to Gains, we find the word judex used 
indifi'crenlly in all cases.”'* There remains, however, a perplexing cjuestion. 
One of the aciioncs^ concerning which, unfortunately, we know nothing 
but the name, was called Judicis Postulatioj but the examples that are 


J CietTo, pro q. Boscii. 4, 10 ; 4, 11. Cf. Top. 17 ; de Of. 0, 16-17 (66-70). 
It ifi lijiidirnnu, he says, when th' simple question is whether the defendant owes a given 
sum <»f money ; an arhiivniui, when it is alleged that the defendant owes something 
and it remains for tlie referee to a.scertain the exact amount. Hence, as he justly 
remiuUs, in a, jndirlKni the ]tlaintiff gets either all he asks or nothing ; in an arhitHum^ 
the phiintifrmay got less than he expects or more In the latter case tlio referee is 
apjioinUd witli latitude, witli no more precise instruction than to give whatever sum 
he thinks fair Jind ju.st {r/icfnifum aquiits ft vicliur, id dari). The formula runs thus : 
qntidiptkl oh <om ran Niaurriuin Aff/idium AvJo Aiicno dare farcrc oportet ex honajide. 
It is clear that hy the time of Cains any exclusive u.se of a?'h/trr for erjuitahJe (borue 
fidfi) actions, if such cm t existed, had quite disappeared ; for (fiiims (iv. 47, 63, etc.), 
speaking of hono' jidd aetion.s, uses the wrord jiia/cx. Cicero’s aiiahhis is undoubtedly 
superfieial. He is e\identlv thinking only of contracls, and not even of all these. 
Thus, in an action on a delict, the demand of damages is neces.sarily indelinite, yet the 
action is not hou<r lidvi. Again, in a stipulation to give an uncertain amount, or to 
do some act, the claim for damages must be indefinite, yet the action is stricti. juris. 
Thus although all aetioiiN hoiar jidd may have an indefinite demand, it is clear that 
many actions where the demand is indefinite are not hotuv Jklei. A passage from 
Seneca {de IloKildia, 3, 7) is quoted by Savigny to confirm his argument that bonce 
fidfi actions wa-re sent before an arhiter. while actions ftricti juri.'( were sent before a 
index ; but that ]Las.snge seems to speak of an action boyar fide i as being sent before 
either an a rh lb' r or a judex, and it treats the latitude of the as a great evil 

The result of the authorities, then, seems to be, that, although on the one hand there 
was an obvious and recognised distinction between actions where the demand wan 
definite or liquidated, and actions wdiere the demand was indefinite, and on the other 
band betw'een actions stricti juris and actions bonce fidei, yet those distinctions are not 
conterminous, and it cannot be shown th^t to either or both were the distinct terms 
and arbiter specially appropriated. r 

The formula arhitraria relates to a different state of facts. 
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given are all cases where, on Cicero's distinction, arbiter should be employed. 
How is it, then, that in a judicis postulaiio an arbiter should always be 
appointedf It wouki setm that the terms, if not quite synon>Tnous, varied 
b«t slightly. Perhaps judex suggested more strongly the compulsory authority 
of the referee, and arbiter indicated rather the unrestricted range of his 
powers.^ ^ ^ 

Centumviri. — The origin and the constitution of the ccntumviral court are 
involved in obscurity. Three main facts, however, seem to be established. First, 
it was a permanent tribunal ;#it was not constituted for the trial of a single 
cause. Again, while the court possessed continuous existence, the members 
were, in all probability, elected annually, in accordance with the universal rule 
of the republican tenure of offices. F urther, while the judiccs were for centuries 
selected exclusively from the patricians, the centumviri were drawn from the 
tribes — probably elected by the assembly of the tribes — the plebeians being 
thus admitted to the exercise of judicial functions. All the probabilities favour 
a very ancient origin, but we have no definite authority for placing the exist- 
ence of the court at an earlier date than about the middle of the third 
century before Christ. So closely was it identified with the ancient pro- 
cedure that, even when the lec^s actiones were abolished in all other cases 
(save one), the oldest of them all, the sacrament was still retained in the 
proceedings before the pnetor as an indispensable preliminary to a ccntum- 
viral trial. (Gains, iv. 31.) As Puchta insists, the lex cKbutia did not 
establish the ccntumviral court, but this court must have been in existence 
when the lex /Kbutia was passed. At a later period we are informed that 
Octavius (Augustus) transferred to decemviri^ from the cx-quiustors, the 
power of convoking and presiding over the cenlumviral court ; and there has 
been much speculation as to the possible connection of these dcccmi'iri with 
the judiccs dccc 7 nvtri mentioned by Livy about the mitldle of the fifth century 
before Christ. (Liv. 3, 55.) The history of their functions is nca known, but 
they were still present in court after the presidency was assumed by a praetor. 
Under the empire the centumvirs sat in the Hasilica Julia, and a spear 
{hastd)^ the ancient symbol of Quiritarian ownership, was ]>lanicd before the 
tribunal. Their functions come nearer to the modern jury system d an the 
functions of \\\^ judiccs. The court was divided into four chambers, each of 
which sat separately, except in cases of some importance, when they were 
united — sometimes all together, sometimes in two sections, apparently ; but 
regarding the 1 elutions of the four chambers various conjectures have been 
made.* The ccntumviral court decayed very slowly, maintaining a lingering 
existence down to the time of the Lower Empire. * 

^ Cf. Festus, arbiter : Arbiter dicitur iudex, quod totiua roi habeat arbitriuin et 
fftcultatem.'’ 

a Plin. Epist., 1, 18 ; 4, 24 ; 6, 33. Quint., Irutt. Oral., 12, 5, G. Maynz, Court 
d» Droit Romain, i., 114 (Introd., 36). The expres8i«in8 duplex judicium, dual luitUr. 
(Quint, Inet. Oral,, 11, 1, 78 ; 5,2, 1), and quadruplex judicium (PJin., Epiat., 4, 24 ; 
6, 83) have puggested that in certain causen the court pat aornetiine.H in two, sometimes 
in four sections, all hearing the cause together, hut each section voting separately. 

» Pomponius (Z>. 1, 2, 2, 29)^efer8 to*a period iniuieti lately following the insti- 
tution of the alien prsetorship (B.C. 247) thtf creation of decemviri Litibun jwiioj/ndM 

D 
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In what causes did the centumviral court possess an exclusive and 
special jurisdiction? It would seem that the parses were free to choose 
whether they would go before the centumviral court ; bdt the qu^tion can- 
not be answered satisfactorily. We do not know whether there were any 
trials that could be held only before the centumvirs, or whether all causes 
could be referred with the consent^ of the parties^to either centumvirs or 
judices indifferently. But when a cause was pending^ before the centumvirs, 


preside in the centumviral court. This statemeiit nt once recalls the ltd? ccs decemviri 
that were made sacrosanct in n.c. 419 (Liv. 3, 55). Niebuhr, referring specially to 
the yud/rcs, considers that the centumvirs are intended, and removes the creation of 
the court back to tlie time of King Servius ; while Ziimpt [Uchet das Centumviral- 
ycrickt) ntoAv^judicn drmnviri togctlier (as Puebta affirms must certainly be done) and 
refers tlie creation of the court to the Twelve Tables, five members being chosen from 
each of the twenty -one tribes. It is possible, of course, that Livy has projected those 
officers {judlcfs d(ccmviri) a very long distance into the past, and that they did not 
exist till a century or two later. The aj)pr(>.\in)ate date given by Pornponius corre- 
sponds closely with the statement of Festua, that, when the tribes were increased to 
llurty-five (n.c. three mem hers w'ere elected from each tribe, so that the exact 

total number was 105. Again, Ortidan, Dean Liddell, and others, place the institution 
of the centumviral court alxuit the period of the original establishment of the praetor- 
ship (not the alien practorshij*) at a time when (Livy says) there were twenty-five 
trilios (u.c. 3h7*358), so that four members from each tribe would give the exact 
hundred. The number, however, was not exact in later times, whether originally 
exact or not ; f<vr Varro warns us to take the name ccntuniviri roughly, and Pliny 
mentions in his time 180 members. 

Puchta discusses the matter at some length {Cnrsus, i. 151 ; Bk. IT. Gesch. 
d. lliin. Itechls, sect. 49 ; and Cursus, ii. 25-2vS : Bk. in. Gesch. d. Rum. Civil- 
ProcesscSj sect. 1511). He relies little on Pornponius. and not much more on Pestus ; 
and he thinks the view of Zumjit is but a degree less probable than the view of 
Niebuhr. Par more significant is the connection between the court and the ancient 
procedure, whieh definitely establislies its existence at a time when antither system had 
not yet re]>laced, or even taken its ]>osition by the side of, tiie hgis actio, d racing 
the probable history of the centumviral court, Puebta believes it to have been a late 
offshoot from the evidently older office of tlie dcccmiiri litibus judicandis. The 
decemvirs, he thinks, were created liy King Servius, to take cognisance of causes 
involving the cajiut of citizens or the ])ortion of their possessions taken into account 
in fixing their pri)j)crty qualification (that is to say, the property they held in qniritarian 
ownei'ship) — matters of deep and immediate public interest, wdiich, in so far as they 
existed {caput and inheritances only), had thert tofore been dealt wdth by the pontiffs 
and the comitia curiata, whose attention was now confined to non-contentious cases of 
that kind (adrogation and wills), f'or this court the sign of the hasta {slynum 
quoddam justi dominii : G. iv. 16) was set up, os the symbol of public duties. 
After a time the centumviral court was e^tabli8hed, taking over from the decern- 
viral court all the property causes, and leaving to it only the causes touching the 
caput {Cic. pro Cac., 33 ; Oy'at. pro Domo, 29). Finally the political significance of the 
hasta^ which gave rise to the cowtvasi oi judicium privatum dkxnl judicium ccntuniviralCf 
was lost sight of ; after the lex dihutia property cases of all sorts could come before 
judices privatif the centumviralcs causce themselves were conceived only from the point 
of view of private law, and the activity of the centu' ivirs became gradually limited to 
oasei of iuiieritance. 
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there could not be carried before a jtider any subordinate question capable 
of decision in the centumviral trial. Justinian in this way explains the rule 
that, pending a pctitio hereditatis^ no dispute involving the same question 
could be entered before di judex. For, says he, the greatness and authority 
of the centumviral tribui^al did not suffer the question of inheritance to be 
decided by any less authority than themtelves. (C 3, 31, 12.) 

From the circumstaflee that Cicero enumerates in great detail the kind of 
causes referred to the centumvirs, it may be inferred that some preference at 
least was shown for that tribunal. The list that he gives ^ includes causes 
that fall under four heads : (i) disputes as to Quiritarian ownership, includ- 
ing therein servitudes ; (2) wills ; (3) intestate succession {ai:^natWy ij^ettiLtias ) ; 
(4) tutela and questions of status (as freedom, citizenship, etc.). These cover 
nearly the whole civil law, only three topics being omitted : contracts (except 
so far as ncxi may relate to this subject), delicts, and questions of possession 
as contrasted with ownership. Ilesidcs, Cicero’s list is professedly incom- 
plete. Whether the centumviral court also possessed a certain criminal 
jurisdiction has been disputed. I'owards the time of (iaius it seems to have 
sat only to try questions of inheritance. 

Rccupcratorcs . — While there ccnild be only one judex., and there might be 
several arbitri., there were always several recuperaiores.,- at Rome, three or 
even five. The rceupcratorcs need not be senators, nor need they be drawn 
from the album judicum ; persons that happened to be in court, casual 
passers-by, or any citizens indiscriminately, might be taken for the purpose. 
They exercised the same functions as the judex., but, beyond the fact that 
they were employed in causes requiring speedy decision, we do not know to 
what particular classes of causes (if any) they were limited. 

In the beginning rccupcratorcs are supposed to have been employed only 
in causes wherein aliens were parties. Festus quotes the authority of the 
jurisconsult ^tlius Callus for the statement that recipcratorcs (recoverers) 
constituted the court or commission appointed under treaty between Rome 


and foreign kings, nations, 
citizens of Rome and such 


and cities, for the decision of disputes between 
other sovereign powers.^ This agrees with the 


later circumstance that the provincial judtccs were designated, not judices, 


but recupcraiorcs. Upon this basis has arisen the belief that the raupera- 
tores were at first the arbitrators appointed for aliens,— a scratch court, in 


anticipation of the organisation developed under the alien pra.*tor. In 
process of time the jurisdiction of the court would naturally be extended to 
Roman citizens, as it certainly did extend in the time of Cicero 


III. PLACES AND TIMES OF JUDICIAL PROCEEDINGS. 

In Rome the magistrates sat in the Forum or Comitium, on their citrule 
chairs, the lower magistrates on lower seats {subsellia). In the provinces, 

1 Cicero, de Orat.j 1, 38 : ... “in canKW centuinvin libus, in quibus usucapionum, 
tutelarum, gentilitatuin, agnationum, alluvionum, circumluvionuru, nexoruni, nian- 
dpiorum, parietum, luminum, Btillicidi(»rum, tcstainentorum ruptor^jm et ratorum, 

oeterarunique reruin innumerabiliuin jura vfrsentur. 

> Compare the PUhucitum {lex A7lto^ia} de Termessilnu, 4. Mommsen, Corp, 

Inter. Lat.j l. 114 ; or Bruns, F(mtea Jur. lioin. ArUiq., 86. 
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the president imitated the form at Rome, and sat in his court on a curule 
chair. Later on, the courts came to be held in thf Basilicas, which after- 
wards formed the model of many Christian churches, (i^aul, Sent. 4, 6, 2,) 
Causes also were heard in closed buildings, called secretaria or auditoTid* 
The proceedings were, however, conducted with ope^ doors (C. Th. i, 16, 9) > 
and the practice of setting up a scrAin before the judge was seveiely repro- 
bated in a constitution of Constantine. (C. Th. i, 16, 7.) , 

Anciently, the calendar was in the hands o^ the pontiffs and patricians, 
and great mystery surrounded the determination of the days on which it 
was lawful for the magistrates to sit ; and it was a turning-point in tfie 
development of Roman Law, when (about B.C. 304) Cn. Flavius, a clerk of 
Appius Claudius Caecus, wrote out a calendar, and published the forms of 
legal procedure. Days on which it was lawful for the praetor to exercise his 
general powers were called fasti. Days on which he could not pronounce 
any of the words, Addico^* were called nefasti. There were 

forty dies fasti and sixty dies nefasti in the year. The other portion of the 
year was partially open to legal proceedings. On dies cojniiiales — that is, 
days w'hcn the people could meet for legislative purposes or elections — the 
praetor could act if the popular assembly w'as not sitting. Of these days 
there were 190. On certain other days — endoterdsi or intercisi — it was an 
impiety to perform any of the ceremonies of the Ic^fs actiones before the rex 
.^acrificuius came down in the morning to sacrifice a victim, and in the 
evening of the same day ; but the intermediate period might be devoted to 
legal business. 

The proceedings before judices were not affected by the dies nefasti. 
The jadex d\d not leprescnt the Roman people — he was simply a private 
citizen appointed by authority to pronounce a decision in a private quarrel ; 
and it was not necessary that he should be fettered by the rules that limited 
or hampered the transaction of state affairs. Here, again, is an indication 
of the broad difference between jas and judidnin^ between the interposition 
of the state and the conduct of merely private affairs. The judex might sit 
on dies ne/as/i, but he abstained from sitting on holidav s (Jiriac). These 
were of two kinds- occasional and periodical. Occasional holidays 
{repent inne ferine) were fixed by the magistrates on account of some occa- 
sion of public rejoicing or sorrow. In later times these days were called 
imperialcs. (C. 3, 12, 4.) Periodical {soleumcs) holidays varied at different 
times. The last day of Uccember and the 3d of January were public holi- 
days. (I). 2, 12, 5 ; D. 50, 16,233, I.) The time of sowing and harvest 
also W'as kept free from litigation in periods var)ing according to the custom 
of the province. (D. 2, 12, 4.) 

The distinction between the times law'ful for the acts of the magistrate 
and the trial of causes before judices existed dow'n to Marcus Aurelius. He 
allow'cd 230 days to litigation, w helhcr before apreeter o\ a judex^ hence called 
dies juriaid or dies judidarii. The rest of the year was open to litigation 
with the consent of the parties. (D. 2, 12, i, i ; D. 2, 12, 6.) A constitu- 
tion, of date /*.D. 389, by Valentinian, Theodosius, and Arcadius, begins by 
stating that all the year is dies jurididy but vacation of tw'o months was 
allowed for harvest ; also every Sunday, the usual holidays in January, the 
anniversary of the origin of Rome and Constantinople, a fortnight at Easter, 
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the anniversary of the birth of Christ, and the Epiphany, were kept free 
from legal business. (C, 3, 12, 7.) In a.d. 392 Easter was made a general 
holiday.* (C. 3, i?, 8.) 


IV. THE JURISCONSULTS. 

Juri^onsulti, JurAonstdti, Jurisj^‘tt\ Jurisprudentes, Until the 
time of Diocletian, the»administration of law was not confided to professional 
lawyers. It was regarded as a public office that each citizen might be called 
upon to undertake. The praetor was, generally speaking, more of a states- 
man than a jurist, a ix>litician on his way to the consulship ; not, as with us, 
a middle-aged lawyer retiring from active practice to exercise judicial 
functions. The judex, similarly, was a man of respectable st>ci.al standing, 
and presumably of intelligence and probity, with more or less experience of 
the world ; not necessarily a man of any legal knowledge. In process of 
time, however, tliere grew up in Rome a class of men that made it their 
business to know the law and to communicate their information to such as 
sought it. Hence a strange result. The men that knew the law had no 
direct participation in the administration of justice ; the men that adminis- 
tered justice did not know law. 

Pomponius states that the custody of the Twelve Tables, the knowledge 
of the forms of procedure, and the right of interpreting the law belonged in 
early times to the College of PonliflTs, who were then patrician officers. He 
further informs us that this exclusive knowledge of the practical working of 
the law was maintained for a century and .a half after the publication of the 
Twelve Tables. The first person that publicly profc.sscd to give information 
on points of law is said to have been Tiberius Coruncanius, the first plebeian 
Pontifex Maximus, consul in n.c. 280. During the two following centuries, 
however, the task of answering ciuesti()ns of law seems to have fallen chiefly 
on aged patricians that had held high public office ; but from about a 
century before Christ the existence of a class of professional jurisconsults 
may be dated. Any one that had confidence in his own knowledge gave 
legal advice to such persons as had confidence enough in him to become his 
clients. During the republic it was entirely voluntary for a ma^ stratc to 
accept, or for any one to submit to him, advice on points of law. Neverthe- 
less, the ignorance of the pra lor and of the judiu's naturally made them 
welcome the assistance that it was in the power of the jurisconsults to offer. 
In the first instance, the authority of the opinions of individual jurisconsults 
varied with the public estimation of their answers and of their writings. Hut 
Augustus, with a view to increase the authority of juristic opinions (and to 
have effective control over the profession), established a privileged class of 
authorised jurisconsults, to whose decisions special weight should attach. 

The earliest collection of Roman laws, the Jus Pupiriautnn of the regal 
period, has already been referred to. It was not till u.c. 304 that the full 
knowledge of the law was wrested from the patricians. In that year Cncius 
Flavius, the son of a freedman, and by profession (not a jurist, but) a public 
scrivener and notary, who had been employed as agent by Appius Claudius 
in that statesman’s attempt to incre^e the political influen^b of the freed- 
men, obtained possession b^.h of the various forms proper for the different 
kinds of process and of the lawful times of legal proceedings, and published 
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the whole of the sacred information. Flavius’s calendar and list of technical 
forms was known as Jus Flaviaiium, To Appius Claudius himself (censor, 
B.C. 307) is attributed a work De Usurpationibus^ no^ lost. A ccptury later, 
about B.C. 200, Sextus yElius Pietus Catus (curule aedile, B.C. 200 ; consul, 
B.C. 198) wrote a work in three parts (hence called Tripertitd) containing 
the Twelve Tables, the interpretation^ of the Twel^ Tables, and the le^is 
actiones. This was designated Jus ALlianum. Tl^p jurisconsults of the 
century following are now represented by only a few legal* opinions and 
scraps of writings, or mere references to such. M. Porcius Cato — either 
the censor (ii.c. 234-149), or his son Licinianiis (died about B.C. 152), botfi 
of whom bore a high reputation— and M. Junius Brutus (about the middle 
of the second century B.C.) wrote commentaries on the civil law. Fabius 
Pictor, a younger contemporary of Cato, set forth the Jus PoiiHfLctum j M. 
Manilius (consul, B.C. 149) treated of Actions ; C. Scmproniiis Tuditanus 
(consu\ B.C. 129) dealt at some length w'ith the subject of Magistrates; 
and M. Junius Gracchanus, w-ho derived his cognomen from his friendship 
with the famous tribune of the plebeians, C. Scmproniiis Gracchus, wrote on 
Roman constitutional and social history. Such men as these may be con- 
sidcred to have prepared for and to have ushered in the golden age of legal 
study. ( 1 . Miicius Sctevola the pontifex (consul, B.C. 95 ; died, B.C. 82), 
whom Cicero, his pupil, declares to have been the most eloquent of jurists, 
and the most learned jurist among orators, is regarded as the first to have 
published a complete system of the civil law\ I'his work w'as arranged in 
eighteen books. Jle is the most ancient lawyer whose writings have fur- 
nished extracts to the compilers of the Digest. Another pupil of his, C. 
Aquillius Gallus, Cicero *.s colleague in the pr.rtorship (B.C. 65 ), and a jurist 
of much con^'ideration, w as the instructor of Servius Sulpicius. L. Cincius 
(of the age of Cicero) wrote on the Calendar, the the powi'r of the 

consuls, the ofiiec of jurisconsult, and war (six books at least) ; and he com- 
piled a glos-arv of ancient words. Servius Sulpicius Rufus (consul, B.C. 51), 
the pupil of Aquillius (jallus, and one of the best orators as w’cll as one of 
the best jurists of the age, wrote a large number of legal works, including a 
commentary on the edicts of the prmlors. He, too, handed on the torch to 
distinguislied pupils, chief of whom w’cre Aldus Ofilius and Alfenus Varus. 
'Phe latter produced a very extensive and important book called Di^esta. 
OHlius, besides imitating his master in waiting on the prmtorian edicts, w'as 
the teacher both of Capito and of Labco. And C. Trebatius 'festa, a trusted 
adviser of .Augustus, who composed nine or ten books dc Rc^igiojiibus and 
several dc Jure Civih\ w as also the teacher of Labco. ^ 

Functions cf Jurisconsult . — The functions of a jurisconsult are summed 
up by C icero {^De Orat.^ i, 48; pro Mur.., 9) in four w ords — rcspo 7 idcrc., cavefe^ 
agere^ scribcrc. He was said I'cspondcrc, wlien he stated the opinion he had 
formed on the facts of the case as submitted to him. This he would deliver 
to the client (at a later period, sealed with his seal, indicating imperial 
authorisation), and the client w'ould place it before the judex in his own 


•f 

For the fraga’ents of the Republican juriaconsul.^, see Huschke'a I%ri^rudaUiai 


AnUiustin. quee supei't^untf pp. 1-44. 



FROM TWELVE TABLES TO CLOSE OF REPUBLIC 55 


writing or with his own attestation.' Cavcre is to point out all the steps 
necessary for the enforcement or protection of the client’s rights, and parti- 
cularly Ae legal form? to be observed. Agere is to appear before the 
magistrate or the judex^ and there give counsel in support of the client’s 
interests. Scribere is to draw up legal instruments generally ; it may also 
be stretcljed to include llie compositioi^of treatises on law. 

The Rommn law-^udent picked up his knowledge of law chiefly in 
the chambers of a jurist, ^^t was always considered honourable, Cicero 
tglls us, to impart instruction in the civil law, and the chambers of 
eminent jurists were filled with pupils. Cicero himself frequented the 
auditorium first of ( 2 - Mucins the augur and afterwards of his still more dis- 
tinguished relative, Q. Mucins the pontifex. Servius Sulpicius was similarly 
trained by Lucilius and Aquillius. Three stages of legal education are 
denoted in the Digest by the words institucrt\ audin\ ittstrucre — to lay the 
foundation of professional knowledge, to listen to the eminent jurist deliver- 
ing his views in consultation, and to build up and complete ones profes- 
sional acquirements. An adv'anced piqnl was called the jurist s siudiosi/s ; 
a term probably implying that the pupil, although still attending in the 
jurist’s chambers, w'as capable of doing business on his own account. Mr 
Poste thinks that, under the empire, “ pi obably every lawyer was called a 
juris siudiosiis until by imperial diploma he had received thcy//x respondendt 
which made him a juris auctor” (Poste, Caius^ p. 147, 2d cd.) 

From the manner wherein the jurisconsults rnodified the law, it is 
extremely difficult to specify the changes that ought to be ascribed to them. 
It is probably to them, however, that is due the extension oi g/uns {’AW acorn) 
to every kind of frui^, and tiguuui (timber) to every kiinl of building 
material. Their influence was aiso felt in forms of conveyancing. Of these 
the most generally useful was the fictitious suit {in jure ccssio\ whhdi, 
although resorted to long before the existence of jurisconsults a^ a pro.es- 
sional class, was doubtless largely extended by them. It was by their 
ingenuity, as Cicero complains, that women were enabled to nominate their 
own tuiorcs. I'he great bulk of Roman law, and all that is most /aluable 
in it, is due to the activity of the jurisconsults, down to the end of the second 
century of the Christian era : a glance at the I able of Statutes and Consti- 
tutions shows how small was the amount contributed by direct legislation. 

V. THE CRIMINAL COURTS OF THE REPUBLIC. 

The Coniitia.— In theory the supreme jurisdiction in criminal cases 
always rested with the people in their assemblies ; although in fact it began 
at an early date to be delegated to commissions. I'hc cognisable offences 
were at no period formally set forth in the laws, but were chiefly determined 
and defined by custom, and by the public opinion of the time. The prcsi 
ing magistrate was the prosecutor. He had previously given formal notice, 
at a public meeting, that he intended to summon the comitia on a particular 

' D., 1, 2, 47. But jurists were also^cousultfcd on all sorts of •business mattcri 
outside the sphere of litigatioD.% Cicero specifies the marriage of a daughter, the pur- 
chase of an estate, and the cultivation of a field. {Dt OioX.^ 3, 33.) 
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day for the impeachment of the accused {dtem dicere alicui\ who was thrown 
into prison till the day of trial, unless he found sureties for his due appear- 
ance. On the day of trial, the magistrate preferred the charge, and supported 
it by evidence {anquisitid) ; after which he laid before the comitta a bill 
embodying the penalties he proposed to inflict on the accused. This bill the 
comitia dealt with, accepted or rejecled, in the usu£ manner. Tlfey might 
act in precise accordance with a clear provision of^the law,^or they might 
adapt a provision of some existing law to the more or less similar circum- 
stances of the particular case, or they might grdund their decision on some 
previous decisions in similar cases not embodied in any law ; or they migtt^ 
be guided in their judgment merely by the general feeling of the time 
in regard to the particular offence. The criminal legislation of the period 
was by no means extensive. 

Special Conmissions {Qucrsfiones), — In the history of the kings there is 
mention of Duumviri^ to whom Tullus Hostilius delegated the trial of Hora- 
tius ; and to the same early period belong the Qucestorcs Parricidii for the 
trial of capital cases. Owing presumably to the difficulty of properly conduct- 
ing complicated cases before a court so little fitted for exhaustive investiga- 
tion and patient discrimination of evidence, and probably under the influence 
of the senate, there grew up, in the early Republic, a similar practice of dele- 
gating the judicial power of the comitia in particular criminal cases to one or 
two persons called Quersitores or Qucestorcs (Investigators, or Triers). 
These were special commissioners, who sat as judges to investigate the 
facts of the particular cases referred to them. They were no doubt elected 
by the comitia^ although the senate, in matters within its jurisdiction, also 
usually appointed a senator as a Oiuestor. The Quaestor was always assisted 
by a jury or body of assessors (consilium). These were chosen exclusively 
from the senators, until the passing of the lex Sempronia (li.c. 123), after 
which the area of selection varied considerably (see page 45). 'J'hc opinion 
of a majority of the jury decided the verdict of the court, which, whether in 
accordance with the opinion of the judge or otherwise, was final. The first 
special commission recorded under the Republic belongs to the year n.c. 413, 
on which occasion the comitia triOuta^ at the instance of the senate, and with 
the concurrence of the comitia centuriata., appointed the consuls as Quces- 
torcs to inquire into the murder of M. Posiumius, a tribune of the soldiers 
with consular power.* The plan seems to have worked successfully ; and it 
was an easy transition, tirst from a commission for a particular case to 
a commission for all cases of the same kind awaiting trial at the same time, 
and next to a permanent tribunal for the trial of all cases of a particular 
nature. 

Standing Commissions (Oucestioncs Perpctuce). — The Queestioftes Per- 
petuce were permanent or Standing Commissions - for the trial of par- 
ticular classes of offences. The first of these courts w'as instituted by the 


' “ SenatuBConsultum fEictum est ut de qiisestione Postnmiause ciBclid tribuni 
primo quuque tempore ad plebem ferrent plebestjue prseficeret quaestioni quern vellet. 
A plebe consensu populi consulibus negotium mandatur.” (Liv. iv. 51.) 

® They were designated perpctuce in opposition td^the special commissions. Per- 
pdwtt as in the expression edictum perpetuunif means simply lasting through the year 
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Ux Calpumia, B.C 149, for the trial of persons charged with mnimniatino h> 

£• *“ “ “ k"" ixcMi mSrf bx Hu 

Ro^r^t’nnl ^ impairment or degradation of the dignity of the 
Roman people, or of such persons as they invested with authority (majesica) 

ftout“BcT<^“"Th than the UxA^Uil 

about RC too. The* existed m b.c. 90 (although the date of institution is 

Mknown) a court for cases of embezzlement of public property {ptculatus).* 
ore courts were created hfUges Cornelia: of Sulla, B.c. 81 : for vis (forcible 

administrative authorities or officers) ; • for parricidium 
(murder), Md tncendtum (arson),' by lex Cornelia dc sicariis et veneficiis; 
and for falsum (forgery, including coinage of base money and bribed 
evidence) These were the most important of the standing commissions, 
ine legislation of Sulla confirmed and expanded the growing systematisa- 
tion of the criminal law, and drew within the cognisance of these specialised 
tribunals very nearly the whole of the ordinary criminal business of the 
state. Each court was established by a law, which defined the crime and 
the punishment of persons that should fall under its jurisdiction, and regu- 
lated its constitution and procedure. The theoretical supremacy of the 
comitia remained ; and the coviitia continued directly to exercise their 
judicial power in all cases not provided for by a standing commission — 
for instance, in cases of pcrduclho (high treason), which were always tried 


of office of the presiding magistrate, the ]>riuciple of the tribunal alone being “ per- 
petual,” or established for an indefinite period. 

1 The laws dc re'petundu were : (1) lex Calpurnia, n.c. 140 ; (2) Jrx Junia, 
between 149 and 122, about 184; (.8) Ux AciUa, about 122; (4) Ux Svrvilia of 
Glaucia, about 111 ; (5) Ux Coi'iiclia of Sulla, 81 ; (G) Ux Julia of Ctesar, .G9. 

® The laws (Zc am6/fu were : (1) Ux Cornelia Jiachia, ii.c. ISl ; (2) Ux. Comrlui 
Fvlvia, 159; (3) Ux Maria, 119; (4) lex Fahia ; (f>) lex AeUia Culjuirnia, 67; 
(6) lex Tullia, 63 ; (7; lex Licinia, 55 ; (R) Ux Pompnu, 52 ; ^9) lex Jidia of 
Augustus, 18. As early as li.c. 432 a plcbiseitum had been passed forbidding 
candidates to wear a conspicuous dress ; and the Ux. Puetclia, n.c. 358, diseou’ tenaneod 
excessive zeal in canvassing. 

* The laws de majrstatc were ; (1) lex Appulcia, u 1()2 or 100 ; (2) hx Vat'ia, 
92 ; (3) lex Cornelia, SI ; (4) lex Julia of (./.jesar, which was revived and oppressively 
extended under the empire. 

* The law establishing this court remained valid till the Ux Julia (of Ca;sar or 
Augustus). The lex Julia includtMl mrriUf/iuiii (stealing or injuiiiig religious 
property) and the crimen de prruniis nsiduis. 

® I’he laws de vi were ; (1) lex Plautia, n.c. 89 ; (2) lex Cornelia, 81, estahlibhing 
the Qyeestio Perpetua de ft; '3) Ux Lutatia, 78, supplementary to Ux Plautia; 
(4) lex Pompeia, 52 (temporary, with special reference to the murder of (Todius and 
the subsequent disturbancep) ; (5) lex Julia (of Csesar), 46, superseding previous laws. 
By the last, or by leges JuUcb of Augustus, lis puhlica and vis privata are pointedly 
distinguished. 

* Somewhat modified by the lex Pompeia de Parrietdiis, B.c. 55. 

^ When connected with a riot, inccndiuin also fell under the Lex Pompeia deviuxd 
the Ux Julia de vi. 

® The penalty of all the Cornelian laws was exile {aqua ct ignis 
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before the comiiia, or before special commissioners, when not included 
under majestas or vis. The senate possessed no criminal jurisdiction over citi- 
zens, although it regularly tried state crimes committed by the allies^ and had 
always assumed the unconstitutional right of initiative in cases of exceptional 
emergency. Unimportant crimes were dealt with by the magistrates pos- 
sessing twperium^ and punished by igiprisonment, fifie, or even flogging. 

The presiding judge of the standing commissions ‘vas not elected directly 
by the coffiiiia; he was either one of the praetors or a special QueeS'- 

and the prsetor was nominated by the lav^creating the particular court. 
By the lex Caipurma., for instance, and again by the lex Acilia^ the presidenQ|r 
of the court de rcpctundis was naturally conferred on the alien praetor. But 
the great increase of civil business soon gave full occupation to both the 
alien and the city praetor, and the remaining four praetors, instead of pro- 
ceeding to their several provinces on election, were detained for a year at 
home to picside in the criminal courts. Sulla increased the courts to eight 
or nine, and the pranors to eight, six of whom were now free to preside at 
criminal trials, d hey distributed the courts among them by lot. For each of 
the couits not provided with a praetor as president, a supplementary judge, 
called judiw (jua'shomsy was appointed. Concerning the judex queestionis 
little IS known, lie sat for the pnetor, with equal authority, as president of 
a cnminal commission. Unlike tlie pra‘lor, he was required to take an oath 
on assuming office. 1 1 ow he was appointed, w hether by the comitia or by the 
praetor, or by llic special law of the court, is not known ; neither can wc tell 
whether he was ap/Kunted for some department of the work of the court, or for 
t le pat ticul.ir occasion, or as a permanent deputy. T wo commissions were not 
given to one person ; and, while llicre were fewer spare prmtors tJian there were 
cnmmal courts, the most obvious way of supplying presidents was to appoint 
^ judex quersf lotus for each judgelcss commission. The ncccsdty for the 
continuance of this aiipointment was finally obviated by the great increase 
of piaetors under Julius Ciesar and Augustus. The presiding judge was 
charged solely with the administration of the provisions of tlic law govern- 
ing his fiarticular court. lie had no voice in the decision, which was 
wholly a matter for the jury. But an unfair judge might indirectly sway the 
trial, by urging embarrassing technicalities, or by falsely reporting the verdict 
as shown by the slate of the ballot. 


The classes that the jury {ju dices) were drawn from, their qualifications 
fbr office, tlieir number, and the successive judiciary laws relating to them, 
have been already fully set forth (page 44). 

^ Undci the Qucrsttoncs Perpctuce the procedure was pretty much the same 
m a I the courts. The general course was this. The intending im- 
pcachcr (it was now open to ?ny citizen to prosecute) applied to the 
president of the court that took cognisance of the kind of charge to be 
brouglit, for leave to prefer an accusation {postulatio). If two or more 
l^rsons made simultaneous application, a jury decided which of them 
s ou e the iinpcacher [divinatio). The impeacher then formally 
stated the nanie of the accused and the crime to be charged against 
mm {nominis or ertminis delatio). ,The accused was next cited before 
the and the charge was preferred agsKnst him in person {citatid) ; 

upon which he was interrogated for the purpose of eliciting admis- 
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sions, so as to narrow the issues to be tried {inierro^atio ) ; and a formal 
charge was thereupon drawn up {inscriptio) and signed by the impeacher 
and his Supporter^ {suoscfiptio). The judge then formally registered the 
name of the accused {nominis receptio), and appointed a day for the trial, 
which, unless fixed by the special law regulating the gua'stio, or varied by 
other spegial circumstarftcs (such as d^icultics in procuring the evidence), 
was generally the tenlii day following. On the day of trial, the jury was 
chosen by ballot from the available list, unless the special law regulating the 
qucBstio ordained otherwise ; ^nd, if any of them failed to appear when called, 
tile judge had power to enforce their attendance or to punish their absence. 
If the impeacher did not appear, the accused was instantly discharged ; but 
a fresh process might be instituted. If the accused did not a})pcar, sentence 
was pronounced against him, late in the day, in terms of the special law of 
the court. Both impeacher and accused might conduct their own case, or 
obtain the assistance of counsel and friends. 

On the conclusion of the evidence, the jury gave their verdict, at first openly, 
but after the lex Cassia (n.C. 1 37) by ballot. It might be expressed in any one of 
three forms — A'ot Guilty {^Absolvo)^ Guilty {Condonno)^ and Doubtful i^Non 
Liquet). Ecpial votes were construed favoural)ly to the accused. In case of 
Doubtful., the judge said Auiplius (“Further," “ More fully”), and the cause 
was heard a second time, or oftener {autpliaiii?), until the jury were able cither 
to acquit or to condemn. About H.c:. 1 1 1, however, the lex .Sendlia of ( Baucia 
discontinued ampliatio and introduced couiperendiiiatio., or the deferring of 
the trial at the point of the verdict to the next day but one following.* I’here 
were now two stages in the trial. In the first stage {actio priuia)^ both sides 
stated their case, examined the witnesses, and summed up the evidence ; 
the proceedings were now suspended till the day after the morrow, when the 
second stage {actio secunda) came on, and both parties coukl biing forward 
fresh evidence and discuss the case over again. At the end of the second 
hearing, the jury must either acquit or condemn *, they were not permitted to 
declare that they could not make up their minds {Non Liquet). 'J’hc lex 
SeT'vilia ruled the trials dc Rcpctuiidis down to tlie time of Sulla. Zumpt 
maintains that, after the laws of Sulla, coniperendinalu) still renr ined in 
trials for all official crimes {Auitsverbreclicn)., while for all common crimes 
the a 7 npliatio was introduced. By the lex Attrelia (u.C. 70), as he liolds, 
compe7'e7idinatio was abolished, but a77tp!iatto did not succeed to its place. 
A single actio \\ 2 i% substituted — which, however, might last for several days 
so that it was no longer competent to vote a fresh hearing, anrl it was necessary 
to pronounce a final judgment. (Zumpt, Cri77ii7ialreclit d. Rum. Lep.y II. 2 , 


^ Cicero {in Verr. II. 1, 9) says the lex Acilla permitted no amphatio or other 
adjournment after all was re-idy for the venlict. lie also ascrihos tlie intriKhietion of 
cotnperendinatio to the lex Servdui of Glaucia, before which he says anipl-iat/o wa.s per- 
mitted. But the lex Ae.ilia rcpctundai'um permitted amphatiu (Bruns, Ffoites lur. 
Rom. Ant.f p. 52) ; and Cicero’s statement either ai)f)lies to anoilier lex Aciha^ or i** 
mistaken. A further alternative is— that the lex repetundarum giyn by .Mommsen 
and Bruns as the lex Acdla is neither the^cx Servilia nor the lex A cilia. Mommaen, 
however, rejects Cicero’s statemAt as to the lex Acilia—*Gpsla Ciceronia verOia pcsume 
lectia’* and unravels the whole question. {Corp, Inacr, Lai. I. 55.) 
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127; 211 ; 214). The jury further estimated the penalty of the accused on 
condemnation {litis (E5timaiio\ if pecuniary ; and ^ this they were guided 
by the special law of the court, which prescribed perhafbs double* treble) or 
quadruple the amount charged against the accused. 

VI. REPUBLlCAie SOURCES OF LAW. • 

During the Republic there were three direct and three indirect sources 
of law. • 

Formally and directly law emanated chiefly from the two popular ns- 
semblies, and to a certain small extent from the senate. 

A lex (or populi~scitum\ or statute, was an enactment passed by the 
comitia ccnturiata^ on the proposal of a senatorial magistrate, — for instance, 
a consul or a praetor. From first to last leges were binding on the whole 
people, patricians and plebeians alike. 

A plebiscitum was an enactment passed by the comitia iributa^ on the 
proposal of a plebeian magistrate, — usually a tribune. At first plebiscita 
were binding on the plebeians alone. By the lex Hortcnsia^ B.c. 287, how- 
ever, it was finally settled that they should be binding on the whole people, 
patricians and plebeians alike. They were commonly designated leges; as 
lex Canuleia^ lex A quilia. 

For the last half of the republican period these two independent legis- 
lative bodies worked side by side with surprising harmony and mutual 
forbearance. Perhaps this absence of serious discord was considerably due 
to the superior interest of each in different matters. The comitia tributa 
seems to have concerned itself chiefly with private law, while the comitia 
centuriata attended to matters of government and foreign relations. During 
the latter half of the Republican period the plebiscites became of increasing 
importance. 

A Scnatusconsultum was a resolution passed by the senate, and not 
vetoed by a tribune of the plebeians. The senate never possessed or claimed 
the right to make or to repeal a law. But in the early half of the Republic 
they appear to have insisted on revising and sanctioning all bills that were 
to be submitted to the comitia; and a law of B.c. 67 seems to have stopped 
their occasional assumption of the right to suspend temporarily, in favour of 
an individual, the operation of a law. Further, the senate, of its own 
authority, was in the habit of issuing administrative edicts that possessed 
the force of Jaw in such matters as were not provided for by any exist- 
ing law. (See Appendix JI. to this section, p. 65.) 

The three informal or indirect sources were — the Edicts of the magis- 
trates, and especially of the praetors, long-continued and generally recognised 
customs, and the opinions delivered by the jurisconsults. The two last were 
commonly rendered cfiective through absorption in the praetorian edicts. 

To the above-named sources of written law, Cicero adds previous de- 
cisions (res judicaicc) and equity (eequitas), 

“ The legislative power of the popular assembly and the absence of legis- 
lative power in the senate and the praetor were marked by a difference of 
style in the lex and plebiscite, edict and decree of the senate : while the lex 
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and plebiscite employed the imperative {damnas estojus potestasgue esio He.) 
Ae resolutions of the senate scrupulously avoid the imperative, and are clothed 
m the forms piacere, censere, arbitrari, etc., as if they were rather recommen- 
dations than commands ; and the edicts and interdicts of the prjetor are 
couched in the subjunctive {Exhibeas, Resiiiuas, etc), a milHer form of impera- 
tive. Or 40 show that their force and operation is limited to his own tenure 
of office, they ^re exprfssed in the first person {actionem dabo^ ratum habeboy 
vtm fieri veto). When he h|s authority to command, he shows it by using 
the imperative, as in addressing litigants (mittite ainbo homvicm^ inite viam, 
redtte\ or {condemnato^ absoivito).^* (Poste, Gaius, i, 1-7 comm.j 

p. 36 (2d ed.). After Ihering, Geist des Rom, RechtSy 47.) 


APPENDIX I. TO THE FOREGOING SECTION. 

REPUBLICAN LEGES. 

The following is a cona|>ectus of the most important lejes (inohuling jilrhisnta and 
a few privilegia) that have come down to us with particular titles from the period of 
the Republic. It may be noted that a lex generally took its title from the gentile 
name of its proposer, as lex Ilortmuta ; sometimes from the two eonsulH or the magis- 
trates, as lex AviUa Calpurjiia, lex Papia Pojypma ; sometimes from its object, as lex 
Sempronia judiciaria or lex Cincia dc donis et muneribus : — 


B.o. 

608. Leges Valeria;, securing annual magistracies and right of appeal. 

1 492. Lex forbidding tribune to be interrupted while speaking, or dis- 

persal of assembly of tribes, b.c. 470 is also given. 

486. Lex Cassia, agraria. 

1 472. Lex Pinaria, giving yurfeae (in sacramental procedure) on 30th day instead 
of at once. Voigt and Muirhead prefer B.c. 432 ; against Momm- 
sen, Rudorff, Huschke. 

471. Lex Publilia, permitting the tribes to elect the tribuni plebis, 

456. Lex 1 cilia, assigning the Aventine to the plebs. 

466. Lex Ate'^'nia Tarpeia, empowering magistrates te fine persons resisting their 
authority, and fixing maximum tine. 

449. The Twelve Tables. 

449. Lex Dniia, against leaving the people without tribunes, or creating magis- 
trates shie prorocatione. 

449. Leges Valeruv-Horntin-, enacting that plehisdta, after confirmation of th« 
patres, should bind the whole people ; giving right of appeal ; and 
guaranteeing inviolability of tribunes, sediles, etc. (plebeian magis- 
trates). 

448. Lex Trehonia, election of tribunes. 

446. Lex Canulcia, conceding eonuhium of patricians and plebeians. 

434. Lex yEmilia, censors to hold office for a year and a half only. 

430. Lex Jidta Papiria, fixing money values in fines instead of sheep and cattle 

values. • 

t 390. Lex Apidcia, sureties. So I4udorff and Huschke. Also referred to 
230 (Voigt), and 102 (Appleton, Poste, Sandars). 

? 383. Lex Publilia, de sponsu. (Less probably, 399.) 
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B.a 

867. Legci LidnicPy election of consuls, one to be % plebeian ; agerjf>uhlieu$ ; 

interest paid on loans to be considered as so nfiich in repayment of 
principal ; decemvirs (half of them plebeians) to keep Sibylline 
books. 

8.')8. Lrx Va^icUa^ against too zealojs canvassing ; fiftt Itx dt amhitu.^ 

Sf>7. Lrx Manila^ imposing tax of five per cent, on vaiue of manumitted slave. 
852. Lex Marcia^ against usury. * 

842. Lix Liciniat re-enacted ; both consuls ma^be plebeians. 

841. L'X Oenveia, forbidding usury. c 

8o9. Ltyes Puhlilkv, pair urn auctoritas unnecessary to validity of plehiscita; 

pair urn auctoritas to be given before voting in comitia centuriata ; 
one of the two censors to be a plebeian. 

882. Lex Popiria^ granting civitas snic svffrar/io to the Accerani. 

325 or SI a. Lrx Patclia, dc ncxis. 

S(>0. Lex O-fulnirr, f)Iebc:ans admitted as pontiffs and augurs. 

300. Lex Valeria, right of appeal. 

287. Lex llortcnsia, resolutions of tribes to bind all citizens, directly. 

? 287. Lrx Arjuilia, introducing actio danmi injarirp. 

? 287. Le.r Afaniia, jjatriim <i actor Has unnecessary to election of magistrates. 

? 244. Lex t^/Iia, da pnndeiilms. J8o Haubold and liudorff. Bruns (42) thinks 
tlie grounds uncertain. 

t 244. Lex ia, introducing (as Gains says ; or regulating, as Sir H. S. Maine 
thinks) condiclio, for ca'<es of certa pccunia. So Husclike. Ihering 
places it in first half of the fifth century u.c. (n.c. 850-800) ; Voigt, 
I».(\ 448-425. (Cf. Muirhead, p. 277, note to Gaius, iv. 19.) 

? 234. Lex Calpurnia, extending condtetio to cases of omnis certa res, 

? 243-124. Ijcx Papina, dc sacravuniis. (Bruns, 48.) 

232 or 228. J-cx Flaminia, arjrana. 

215. Lex Ojpia, suinjituary. 

204. Ja'x Civcia, dc do7iis ct muncrihus. (Bruns, 43.) 

198. Lrx Atima, piohihitiiig uf5Uca])ion of res furtiva\ (Cf. Bruns, 43.) 

198. Lrx Feniprouia, dc fruorc nmUiiiLT the law of money lent the same for Socii 
and Latini as for Roman citizens. 

192 or 180. Ixx Paella, ordaining that four and six praetors should be elected alter- 
nately ; not obser\ed. 

Before ISC. Lex A til ia, authorising city praetor and majority of plebeian tribunes to 
ajtpoint tutor, at Home. 

254-184. Ixr Platuria, in favour of minors. Referred toby Plautus (b.c. 254-184). 

? 183. Lex Furia, tcstamaitaria, limiting amount of legacies. 

181. Lex Orchia, sumptuary. 

ISJ. Lex Cornelia Baehia, dc ambitu. 

179. Lex A7malis or Villia, fixing minimum age of candidates for the higher 
magistracies. 

t 173. Lev Ciecrcia, sureties. (Gaius, iii. 123.) 

? 170. Lex A^'hutia, introducing the Formulary Procedure. Date very uncertain ; 

conjecture ranges fiom middle of fifth to middle of seventh century 
v.c. (B.c. 300-100.) Muirhead prefers about B.c. 247 (p. 283, Gaius, 
iy. 3(\ note). Poste, ab<»ut 170. 

169. Lex Voco7iia, imposing dbabilit4e8 ou women as to succession, and limiting 
amount of legacies. (Cf. Muirhead, p. 153 ; Gaius, ii. 226 note.) 

161. Lex Fannia, sumptuary. 
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BO. 

159. 

14 ^ 

143. 

139. 

137 ^ 


?134 
(149-122.) 

. 133. 

131. 
?130. 
126. 
123. 


123. 

123. 

123. 

122 . 

? 122 . 

119. 

119. 

119-67. 

? 111 . 

107. 

106. 

104. 
104. 
?103. 
102 or 100. 
100. 
95. 
!95. 


Lex Cornelia ^filvia^ de amhitu. 

Lex Calp^rnia^ repetundarumH, 

Lex Didiay sumptuary. 

Lex Gabinia^ jubeUaria, introducing ballot in election of magistrates. 

Lex Cassia, tc^cUaria, introduc^ig ballot in judicia popuU (except for 
pcrduclli(^‘ of. Lex Coilia, B.c. 107). 

4 1 • 

j I Lex Junta, repetundamm. 

Lex Sempronia, agraria. 

Lex Papiria, tahellaria, introducing ballot in enactment and repeal of laws. 
Lex Atinia, giving senatorial rank to tribiino. 

Lex Junia, de pervgrinis, banishing aliens from the city. 

Lex Semprunia, dc capite ciriiwi Uo.uanoruin, enacting that the people 
alone .shouhl deci<le on the caput of a citizen. 

Lex Scrnjmmia, judiciaria. 

Lex Scmpionia, nr quis judirlo cireumveniirtur. 

Lex Sempronia, de prorineiis eonsularilms (repealed by Caiaar). 

Lex Pauuia, banishing Latini and Italici from the city. 

Lex AeiUa, rcpsiuwlarum. M-nninsen seenia to have Hln)wn that it uuwt 
be placed 123-121 ; Ziimpt prefers a few years later, say IIH. 

Lex Maria, dc avibiiu, feU])posed to have established the Quastio Per- 

pciva. ^ 

Lex Thoria, agraria, as to land tax {rcctigal). (Cf. Bruns, Lex 

Agraria, 67.) 

IjCX Faina, dc avihitu. 

Lex Serrdia, repdundarum, of (llaucia. 

Lex Cadia, tahellaria, introducing ballot in cases of pcrducllio (siipplc- 
nienting Ux Cassia, B.c. 1.57). 

Lex Semlia, judiciaria, of Capio. If ever i.aascd. was very soon swopt 


away. 


91. 

90. 

89. 

89. 

89. 

89. 

88 . 


Lex Car'sia, compelling demission of senatorship in certain crises. 

Lex Marein, agraria. 

Lex Licinia, suirjptuary. 

Lex Appuleia, majfsUttls. 

Lex Ajqtulcia. agraria. ^ ^ 

Lex Lcinia Mucia, dc civibus regundis, scrutinising title to oitizeiisliip. 

Lex Faria, de sponsu. ((Jains, iii. 121 ; iv. 22.) Usual date, 9.>. 
But BudorfF gives B.c. 315 ; Husclike, beginning of fifth century u.c. 
(ai)out B.C. 350 or later) ; Voigt, 218; Bruns, second half of sixth 
century (b.c. 204-154), holding that it must have been later than kx 
Cincia (204) ; Appleton, lOU or 99. See Muirhead, p. 221, Gains, 

iii. 121, note. 

Lex Livia, judiciaria. .r x* • 1 e 

Lex Julia, as to the Tribes ; and giving citizenship to Latini and Soci . 

Lex PUmtia Papiria, as to U>e Tribes ; and giving citizenship to aliens 
being citizens of federate states. 

Lex Pompeia, giving citizenship to Cispadani, and Latiuilas to Trans- 

padani. • 

Lex PUiutta, judiciaria. • 

ZjCX Plaulia, de vi. * 

Lex StUpieia, as to the Tribes, and new citizens. 
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B.O. 

81. hex Comdia, de falsis, also called tcBtamentgria, Under favonrable 
construction of this law {hen(ficio legia Comdi<Xj f*aul., Sentfiii. 4a, 8) 
comes provision as to wills of citizens dying in captivity. Sandars 
ad J., ii. 12, 5. Cf. Ulp. xuil 5. Others refer this provision to a 
Lex Cornelia de captiviSf ^C. 67. • 

81. Lex Cornelia, judiciaria. • 

81. Lex Cornelia, repetundai'um. • 

81. Lex Coi’nclia, de XX. qucestoribus. (Brui|f{, Fontes, 82.) 

81 (83-80). Lex Cornelia, de sicariis et veneficiis. (Bruns, ForUea, 85.) 

81. Lex Cornelia, dc spomorihus. So Huschke and Poste. Voigt, b.c. 327. 
81. Lex Cornelia, sumptuary. 

80. Lex Cornelia, iribunitia, diminishing the power of the tribunes. 

Before 80. Lex Remmia, branding for calumny. (Cic. pro Rose. Amer,, 19, 20.) 

78. Lex .Emilia, sumptuary. 

78. Lex Lutatia, dc vi. 

71. Lex Antonia, de Termembus. (Brims, 85.) 

70. Lex Pompeia, trihunitia, restoring the powers of the tribunes taken away 
hy Sulla, B.c. 80. 

70. Lex Aurelia, judiciaria. 

67. Lex Acilut Calpni'nia, dc amhitu. 

67, L^'x Cornelia, dc eaptivis. See Lex Cornelia de fahis, B.c. 81. 

67. CorveJia : praetor must abide by his edict. 

65. Lex Papia, banishing from the city persons not domiciled in Italy. 

63. Lex 7'idlia, dc amhitu. 

62. Lex Cneilia, de vecUgalihus, untaxing lands and harbours in Italy. 

6". Lex Fla via, agraria. 

59. Lex Julia, ngraria. 

59. JjCX J uha _ repetundarum. 

58. Jjex Clodia attacking censorship. 

5.5. Lex L'cinia, de amhitu. 

55. Lex Pompeia, judiciaria. 

55. Ltx Pompeia. dc parricidds. 

5 1. Lix Cavil la, dc cciisorilms, repealing lex. Clodia, B.O. 58. 

52. Lex Pomjfcia, dc amhitu. 

52. Iax Pomjtna, dc ri, 

49-42. Lex Jlubria, dc Gallia Cimlpina. (Bruns, 91.) 

47. JjCx J alia [de J'cnorc or) de pcciiniis mvtuin or crcditls. 

46. Lex Julia, judiciaria. ^-ui'iuised to be one of the leges Julies (Gains, 
iv. 3't), restricting Icgis actioncs. Cf. lex Julia judiciaria, 


?46. 

4.5. 

44. 



Lex Julia, de vi. ^Tay belong to Cwsar or Augustus. (Bruns, 104.) 

Lex Juha. municipalis. (Bruns, 95.) 

Lex Lr&onitana s. Colonia' Juliiv Gcnetlvcc. Csesar's charter to Latin 
colony at IJrso, near Seville. See references collected in Muirhead, 
p. 9, Gains, i. 22, note, and Bruns, Pontes, 110 following. 

Lex Julia, sumptuary. 

JjCx j alia, dc annona. May belong to Caesar or to Augustus. 

Lex Falcidia, reserving one-fourth of inheritance to tostauientaiy heir. 
(I’nms, 103.) , 


89. Lex Quinctia, dc aqucrductihus. (Bruns, i05.) 


84. Lex IScribonia, prohibiting usucapion of servitudes. 
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Of quite uncertain date are the following : 

Crcpcria (s# Stu.lemund. OaiiiB. iv. PM, fixing in rentiimviral 

causes at 125 sesterces. Husehlco takos the r- feronce to h^ to tlie hi 
Julia Papina, kc. 400. See Muirhead, p. OKI. O'aiu., iv. P.'i. note 4. 

Lex Minicia (so Stndemund, formerly Men'^la, Gains, i. 7S.7j). (’f |^ 7 )p 

V. 8). as to sfnlUH of children ]>arents of dilferent eoiulition. 

VaUia (s(# Studemimd, formerly la/r;-/a, (haius, iv. ainemlin- 
procedure hymanun injeetto. Later tlian In F urui, which nniy safely 
be thrown back a^entury be\oii<l the usual date. 


APPENDIX IT. TO THE FOTIECIOING SECTION. 

SENATUSCONBl'LTA. 

Examples of ^rnatu^rcnmlta under the Pepnblic may be seen in P.runs, Fontrs, 
pp. 145-151 : sr, dp liacchamthhus (n.c. ISd) ; .sr. dv Idilfit.^.phis (t Fht (nrlhiix (n.e. 
161); sc. de Tiburtibus (seventh century u.c.); and sc. dc Asclrpiadc Clazomcnio 
sneiisque (B.c. 78). 

A specimen of a senatus aiictorltas (n.c. 51) is given in Jinins, 154. 


CHAPTER I V. 

FROM AUGUSTUS TO JUSTINIAN (ll.C. 31 — A.D. 565 ). 

I. PUBLIC EVKNTS AND IMPERIAL KN AC I .M KNTS. 

The PflUiical Transition. — From tlic clay of ibc battle of Actiiim (b.c. 31), 
the Roman world lay at the feet of Uclavian (Augustus). Warned by the fate 
of his uncle, the victor, while securing his personal supremacy, com 'liatcd 
the people by an ostentatiously assidumis rc;^ard for the forms of popular 
government. Gradually but surely he gathered imo his own liand all the 
important powers exercised by the republican magistrates, at the same tunc 
permitting the senate practically to sufiersedc the ciani/ia as representative 
of the people. In the convulsive strife of personal ambitions the senate liad 
strengthened their authority, and it suited the pn^fessed humility ol Octavian’s 
policy to accept at their liands the honours of the state. In B.C. 29 they 
conferred on him the title of Imperator, implying the possession of supreme 
power; in B.c. 28, the title of Princeps Scuaius ; in B.C. 2^ , AuF,ustus j in 
B.C. 23, tribunician power and proconsular authority ; in B.c. 19, consular 
power ; and in B.c. 12, the title of Pontifex Maximus. In B.C. 27, the pro- 
vinces were divided, as we shall see further, between the emperor and the 
people (or the senate), but the command of the troops secured all substantial 
power to the emperor. Thus the whole power of the Roma* empire was 
laid, with every show of cowstitutional procedure, in the hollow of the 
emperor’s hand. Magistrates with republican titles, indeed, still continued 
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to be elected and to exercise their functions, but their real power was trans- 
ferred piecemeal to new imperial magistrates, and they were all overshadowed 
by the active predominance of the emperor. * * • 

A like fate attended the coinitia. For many years the comitia curiata 
continued to pass leges curiata in confirmation of adoptions. It was 
gradually superseded, however, by the senate, whos# consent was considered 
sufficient ; and at length Diocletian enacted (a.D. 2 ^) that the jfermission 
of the emperor, published in the court of the praetor or of the^resident of a 
province, should have the force of the ancient iaw. The co 7 nitia ceniuriata 
and iribufa^ again, apparently ceased after Pharsalia (B c. 48) to be consulted 
on war and peace, and under Augustus they lost all jurisdiction, theoretical 
as well as actual, in criminal trials. They were still summoned to consider 
bills ; but this power also was gradually superseded by the constitutions of 
the emperor and the resolutions of the senate passed with his approbation, 
and died out just before the end of the first century after Christ. As late as 
the second century, they were still assembled for the election of magistrates ; 
but they had long ceased to possess an atom of real authority, for Augustus, 
following the example of Julius Cmsar, recommended {commendo vobis) the 
consuls and one-half of the candidates for each of the other magistracies, 
and under Tiberius all the magistrates not recommended by the emperor 
were put forward by the senate. By the end of the third century they had 
ceased to be summoned even to go through the form of sanctioning the 
choice of the emperor and the senate. 

Augus/i/s (i!.c. 31 — A.D. 14). — 'Hie political situation under Augustus has 
just been expinined. The changes in the law effected by him referred 
mainly to three m.ittcrs. (i) 'I'he lea' Jieliade Marifandts Ordinibus^ re- 
jected by the coviiiiiX tri!‘Uia in n.C. 28, and not passed till l^.c. 18, or even 
(as others think) a.d. 4, was supplemented by the lex Papia ct Popjaa in 
A.D. 9. A})art from the separate titles, these laws were also spoken of as the 
leges (or A’l'i Jitiiii ct Papia^ or nova leges^ or simply leges, 'i’he scope of 
these ena( (Hu nts, the most extensive after the Twelve Tables, was intended 
to be witlc enough to touch every source of the abounding moral depravity, 
which wa-i ruinously thinning the ranks of legitimate citizens. “Not only 
marriage,” sa>s th tolan, “ but everything even remotely connected with it — 
betrothal, divorce, dower, gifts between husband and wife, concubinage, 
inheritance and the period allow'cd for entrance upon it, legacies and their 
devolution, die'<; eedens, the capacity or the incapacity of beneficiaries to 
receive— in fine, the rights, privileges, or particular dis])cnsations granted 
under di\eis sjiecial circumstances to fathers or to mothers who had chil- 
dren, or wlio had a specified number.” {Ortolan, IJislo 7 y of Roniaji Law 
(I’richard and Nasmith\ sec. 70, par. 370, p. 309.) These marriage and 
paternity hiws were diligently commented on by the jurists, as appears from 
the fragments of vaiious treatises ad legem Papia 7 n preserved in the Digest. 
They suiVeied very gradual extinction at the hands of Caracalla, Constan- 
tine, and Justinian. (2) J'idcicox/unissa and codicils, embodying informally 
the last w isiics of testators, were more liberally considered and protected on 
equitable grotinds. For such cascs^two special praetors {fidcicojnmissarii) 
were appointed under Claudius, one of whom*i.vas suppressed under Titus. 
(3) By the lex xElia Sc/itia (a,d. 4) and the lex Fujia Ca 7 iinia (a.d. 8), severe 
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restrictions were placed on the enfranchisement of slaves. The freedmen 
were felt to be too nunjprous. 

In tHb reign of*Augustus, seven centuries and a-half after the foundation 
of Rome, Jesus Christ was born at Bethlehem, in Judiea. The int^uence of 
Christ’s teaching on the Roman law will be considered presently. 

Ttber^iis (a.d. 14-37^. — Ihe mantletof assumed moderation and humility 
fell from Augustus on^he shoulders of liberius. Under him, however, the 
popular election of magistrates was transferred to the senate, wliich was 
further occupied in busily fironouncing sentence of death for the clastic 
rt-ime of treason. The chief enactment of the reign was tlic lex Junia 
[Norlcfia] (a.d. 19), modifying the position and rights of freedmen. 

Hadrian (a.D. 117-13^)* — Beyond the p>\rtores Jideicomhiissarii of 
Claudius (a.d. 41-54) nnd Titus (a.d. 79-Si), there is nothing to remark on 
the times Irom Tiberius to Hadrian, except tlie violent supremacy of the 
army and the tragical fate of succcssixc emperors. Under Hadiian a new 
order of things seems to arise ; or perliaps, to some extent, it is now that the 
storms clear away, discovering the existence of numerous ch.anges hitherto 
unpcrccivcd. Italy is divided into four provinces, administered from Rome 
under consular governors, who, at a later period, weie succeeded by ior~ 
rectores or prevsides. The auditorium^ a section of the consisiorium^ of the 
emperor, is constituted a separate council. 'J he praloiian prefects have 
added civil to military jurisdiction. I'hc means of appeal au more c'arefully 
organised, from inferior magistrates to superior, and at last to tlie emperor. 
The Perpetual Edict is tinally arranged and authorised, d'he o])inions cjf the 
jurists are for the first time, on condition of being unanimous, recognised 
as written law. Constitutions of the cmpciors, although none are delinitely 
ascribed to an cailier date, have probably been issued for a century 
previously. 

Antoninus Piu^ (A.D. 138-161) engaged at the public expense teachers ol 
philosophy to conduct classes both at Rome and in the provinces. He 
alleviated the lot of the slave, by making ciuel ticatmcnt a ground of com- 
pulsory sale. 

Antoninus Caracalla (A.D. 21T-217).— On the assassination il Corn- 
modus (a.d. 193), an outburst of military violenc e, during which the empire 
was actually sold by auction to the highest bidder, was succeeded by the 
reign of Septimius Severus fA.D. 193-21 1), a pupil and admirer of Papmian, 
and then by that of Caracalla, the great jurist’s murderer. Caracralla ex- 
tended the rights of citizenship to every subject of the Roman empire; an 
act that did not affect tlie laws of enfranchisement, or interlc;re with tlie 
judicial conckmination of citizens to loss of rights of citizenship. He also 
modified the iesj^es Julia et Papia^ doubling (increasing from one twentieth 
to one-tenth) the duty on enfranchisement, inlieritance, legacies, and duna^ 
Hones mortis causa, and sweeping the caditca of coclibes and orbi into the 
Jiscus. 

Diocletian (A.D. 284-305). — From the time of Alexander .Severus 
(a.d. 222-235), the study of jurisprudence declined, and almoit died out, not 
.to be revived with any brilliancy till^the rise of Tnbonian in the time of 
Justinian, three centuries later. For the next fifty years, down to Diocletian, 
the political history is simply a bloody chronicle of the making, urmaking, 
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arid murdering of emperors. In the meantime the Christian religion was 
silently and rapidly permeating the empire, unclermiijing the formal institu- 
tions of the pagan worship, strengthening the practical* application of the 
equitable conception of law, and steadily making its way under the encour- 
agement of severe persecutions — one of the most severe occurring under 
Diocletian (.'V.D. 303). The attitude ^of the tribes pressing on the, northern 
frontiers was seriously menacing the integrity of tlTe empire. By every 
incursion they gained some advantage ; they cither carried off^ considerable 
booty, or retired with bribes from the trcasiir)^of a weak emperor. They 
were temporarily borne back by Diocletian, who braced up the discipline df 
the Roman legions, and directed them with energy. In 2S6 he assumed 
Maximian as a colleague, created him Augustus, and entrusted him with the 
defence of the western empire ; and in 292, in order to cope more success- 
fully with tlie increasing dangers, the emperors chose as lieutenants and 
presumptive siu.cessors Constantins and (Valerius, and proclaimed them 
Caesars. Diocletian now ruled tlie cast, from Nicomedia ; Maximian ruled 
Italy and Afiica, from Milan ; Constantins ruled Britain, Gaul, and Spain, 
from I'rcvcs ; and Galerius ruled llljricum and the line of the Danube, 
from Sinnium. liy a constitution of A.D. 294 Diocletian abolished the 
Formulary System, and established the extraordinary as the ordinary 
procedure. 

Coiisttinfine (A.D. 306 or 313*337). — Diocletian had laid down the purple 

305 ) to pass the remaining eight years of his life in quiet retirement. In 
307 six emperors were contending for the supremacy; in 312 Constantine 
became master of the West, and next year Licinius became sole emperor of 
the Hast. In 314 the two rivals fought for the mastery, and Licinius bought 
peace by the cession of Illyricum, Bannonia, and Greece, to Constantine. 
After some nine years, war again broke out between them, and Constantine 
crushed Licinius, and soon afterwards put him to death (A.D. 324). Con- 
stantine was now sole emperor. In 330 he established Byzantium as the 
capital of the empire, renamed it Constantinople, and conferred upon it the 
privileges of Rome. 

To Christians Constantine had extended protection while he was Cresar 
in Gaul, and still more after the victory that made him master of the West 
(312). In 314 Licinius had published an edict at Milan for the same pur- 
pose. In 325 Constantine, now sole emperor, formally embraced Christianity 
and proclaimed it as the religion of the empire. In the same year be attended 
the first general council at Niciea, when the views of Arius were condemned. 
The whole of the ancient sacred law, with all the public law dependent on it, 
was swept away. The Christian bishops ranked with the highest digni- 
taries, presided in courts of their own, and wielded great influence in the 
state. Religious corporations w’crc permitted to hold property ; and now 
the heretics, and not the Christians, suffered from legal disabilities. The 
influences of Christian principle and sentiment, indirect as well as direct, 
worked powerfully. The exercise of the pairi.i poicsias was restricted and 
softened, in regard both to the person and to the property of filiifamilicB ; 
and, in particular, the incapacities ot i<*€libes and orbi^ imposed by the leges . 
Julia ei Paphiy were almost wholly removed (a.d. 320). 

Constantins (a.d, 337*361). — The persecutions of non-Christians, which 
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sullied the rei^n of Constant ij'ic. were carried on still more hotly under Con- 
stantins, who closed t|^e pa<,Mn temples, and punished pa.L,Mn litc^ with death 
and coffhscation. * Under Julian (a.D. 361-3' Lhn^tianity was tein\)oranly 
discouraged, but presently recovered its commanding; authority. Towards 
the end of his reign lA D. 3^0) Constantins introduced the otVice pnrUrtus 
urbi fro^^i Rome. The suppression o^thc formulary system was Itdlowed up 
in A.D. 339 ^by Conflantinc II., who alxdishetl the neicssity of symbolic 
formulm m testamentary documents, and in 3^2 by Constantins, who took 
awa}^ the special signific.ince of all technical and sacred forms of law what 
{ juris for jn:dd‘\ so that the plain intention of the parties should not be 
defeated through any neglect of formal expression. 

Theodosius II. (A.D. 40S-450). - Hcfoic his death in 31)5, 'riieodosius I. 
divided the empire into twosc'iiaratc soveieignties of the h'ast and llieWcst, 
and gave them to his sons Arcadius and Honorius. The reign of Then 
dosius II., son of Arcadius, is memorable hir the ciuripilation of the Thco- 
dosian Code (429-438), as well as for the Law of Citations (426', a new rule on 
the authority (T the juristic writings, and for the establishment of a sdiool of 
philosophy and law at C.'onstantinople. Prob.ibly these legal labours were due 
less to the emperor than to his pr.vlorian jirefect and chief law adviser, 
Antiochus. 'Lo somewhere about the beginning of tlic fifth century also, 
probably belong lltrcc important, thougli fragmentary, works the \’atican 
Fragments, a Comparison of the Mosaic and the Roman Laws, aiul the 
Consu/iaiio 7 ’eieris luji/uium jurcionsulii (pji. 87 88). 

Fall of the l\’cstcr}i Fntpirv. —The norihein tril)cs pressing dow-nw^ards 
at length overwliclmed the Lmjiire of the West. In 410 the (loths under 
Alaric, after several years of tierce fighting, battered down the walls of Koine. 
Caul w’as confjuered and divided into tliree kingdoms : the Franks (north), 
410; the llurgundians (cast), 414; the Visigoths (south', 419. In 458 » 
Attila, king of the liuns. retired from before Rome, on lemjjorary (oiuli- 
tions ; and in 455, Censcric, king of the Vandals, came from the (onijuest 
Roman Spain and Africa, and sa( ked Rome for forty days. P'or twenty 
years more, the em|)erors wcie set up and plmkcd down liy the invading 
chiefs, and then tlie Empire of the West came to an ignominious ' ncl (476). 
Odoaccr proclaimed himself king of Italy, and divided the tcrntoi y among 
his soldiers ; but he in turn was overthrown l)y 'I’lieodoric, king ot the Ostro- 
goths (403}, who ruled Italy from Ravenna with enlightened and b^-ncTirerit 
sway for another generation (till "I be Ostrogolhic kingdom was 

finally destroved by N arses, the general of Justinian, in A.D. 553. In the 
beginning of the sixth century certain of the barbarian kings jaiblishcd codcs 
of law for their Homan subjects— Roviana Visigoihvrum^ lex Komanu 
Burgimdionuni., Kdittum I heodorici SS-80). 

yu^ti7iian (a.D. 527-565).- Religious pcrscditions and the contentions of 
orthodoxy and heterodoxy, tlie military achievements of the great Lelisariiis, 
and of Narses,and, above all, the consolidation of the law, signalised the 
reign of Justinian. Following the counsel of Tribonian, no doubt, Justinian 
ordered the compilation of the Code, the Digest, and the, Institutes, and 
published his subsec|uent Novels. Tlfe alterations of the old law writing:, are 
excused by the practical object in view. The modificatifins in the law tend 
in a liberal direction. The last strict shackles of the artiticial civ*! law were 
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freely loosened or completely knocked off, and the law was informed with a 
more simple, business-like, and equitable nirit. ^ 


IT. MACISTl^ATES OK THE EMPIRE. 

r 

1 . Reptihhean Magistrates U7tdcr the F^iipb’e. ^ 

The Consuls.— For some three centuries the ordinary maj^istracies of the 
republic c()niinuc{l to exist under the cm})ire, ^nd many or them are still 
heard of at a much later period. But they were the mere shadows ot theiC 
former .‘•elves. 'I'he ( onsulsluj) w as assumed or bellowed by the emperors 
just as they thouyJil tit. Jnsic.id ot a pair of consuls for every twelve 
months, there was orthnaiiiy a new jiair every two months, so as to afford 
tile cm|)eior siiffirient opportumtic-* of L;iatif\ in^'^ persons he wished to favour. 
Owiiv^ U) the o\ ei sii.idou ini; jiowci (jf the emperor, and their short period 
ofofhte, the) wore <il no poliiu al account whatever. Still they presided in 
the senate ami lire unnitia. ( )( ( asionally ih‘\v acted as jud;;es in civil suits; 
and from Claudius to M. Amclius tliey exeItI^cd special jurisdiction in cases 
relating; to minors. 'J’he consubhip, thou^.;h wholly stripped of power, was 
consideicd for vix centuries, as the most evalted and must honourable of 


dignities ; for the piudent empcrur.'> had iinesled it with extraordinary pomp 
and splendour. 

The I'^libcian 7V ; v. - 'rhe Ti ibimcshij) of the PlebcMans existed 
into the tilth (<‘nlur\,but it K't.imc*'! m» imue poucu than the consulship, 
and, in the eyes of ilic public, no honour whatever. The tribunes were 
generallv (Iioncii by the venate b\ lot foun the of c\-(jua stors under 
forty \eais ol u'M*. Dm me the limt ventuiv tlwv still ''Ummonetl the ‘•enate 
and pie-ided at .1^ nK’etmi;^. '1 hey excited ihtxr light ot mle^ce>'^Ion, but 
wdth caielul iig.iul t<' the einjicroTs pleaNiiic. l-'iom Al!gustu^ to .Mexander 
Stnejiis, thev do uied. witii the pia loi.s and the .itiilo, the general siij)crin- 
tendeme ol the lomieen legii'U^ ot tlie(it\,the really impmt.int diiiic'. being 
in tile liami^. «it liead‘» of speu nil dep. iitments. .And down to the lime of 
Nero thev exeu i^cd exleuMv e lui iMlu non m civil suits. The otiicewas also 
established by Constantine at e'onsianiinnplc. 

'1 he /Vu he Ihator^ vaiied fiann twelve to ciglitcen, and their 


functions weie gieally tr.mstormed. 'I'liey were Uirncd into a tide-., their 
crimin.il and civil jui i-'dit tion bting tr.msttned to the senate and the City 
I'refeet. L.itei on, teii.un spet ..il inattem were re-t oinmiticd tt) them. 
Claudius aj>poii;ted (a.J). 41 ,■ two pr.ettus, one of whom d'luis abf)jishcd 
{A.D* 7'-P* tlet uie vjUe^tions lel.umg to trust-estates p}^et<'y dt jfdLicoin- 
missis). Neiv.i appointed a })i,e:or for causes between pi. v ate per^.on'^ and 
,thcy/.v«v/.v'. .\ntonlm^^ .ippointed a piiCtor or judev tute/a;/.^ for the afniirs of 
minors. 'J be alien pi,vtt»r disaj^pearcd on Carac.dia'^ exten.-ion of the full 
citizenship to the bums of the einp.rc ; the city jnxetor cxistcii, in name at 
.least, as K>ng as the limpiie of the \Ve>t ; and both he and the prj'ior 
tuUlaris cnter<^d on a new sphere ot existence at Constantinople. 

The ^'Fdi.es. — The .Ediles, ricbci*m, Curule, and Cerc.il, remained till 
ithe time of Alc.xonder Sc\crus, but their funclfons were reduced to insigni- 
iicance. 
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The Censor — Prer/eefus Morum. — The office of Ccn‘^or died out in the 
first years of the empire (B,C. 22 ), although several of the cm})crors assumed 
the titl<?. The functions were partly undcriiikcn by the tMuperor, who 
regulated public morals {prir/ectus montni) and selected the senators, and 
were partly distribiuctl among other officers. 

The jn'ovincial oflftials will be jpaore conveniently mentioned below 

(PP- 72-73;- ^ * 


2. rates under the Ent/de. 

In (he crippled state of the old magistracies, some new magistrates were 
ncccssarv for tite conduct of the business ol the em[)ir(\ I hese were ab- 
solutelv the creatures of the emperor — nominated dircM'tlv by lum, holdin;; 
office during his pleasure, and uniformly acting, with ser\ ile wat( lihdness, m 
accordance with his wishes, llcfore naming tliem, lu)ue\ei, ''dl state 
the relation of the emperor himscll to the admmistt ation of lustu e. 

The yfw/cvvo'.— I lie emperor was the fountain oi |u-.lne as well as of 
law. Hc«.islhc siiprcmc jutlj;c. lie evn isccl In, pimer, pnncipally m 
two wavs ; citi.er he sat as jiid-c on appc.ils, or he ”.ive (>i)inii>ns .U the 
instance of a snhonlinatc jmlp'e or of a party to a eaiise i, •/-/'/;//.<', i.Sinjiht . 
Justinian abolished the old practice of reference fioin a |ii<lp,e. and retitiiret 
the jucl"C in every instance to fjive .a linal decision, allmviii;,: an ap.Kncvetl 
party to upset the jiult^inont only by a le^^itlar appc-il. 

77/, • (Vi.v;/,-// /V //!<■ EmIu’roriSc.oum Auditonun 7s7 ( 'mdd.'rium) prew 
out of the half %e.ir councils (,/v/,7//Vt umnlyia) esi.ihhshod by .Aii-tislns in 
which (anion- otlier tliin-,) projects to be laid before the senate ueie dis- 
cussed, and pidicial invesli-ations proset tiled. It w.is v.iinnislv constitiiiei . 
accordin- to the tapnee of the emperor, ■liberiiis those, in .iildilmn to Ins 

friends and assot latts, twenty Icadin- t iii/cns ; liadii.m added tlie pr.Hnr;, 

and certain distin-iiidicd senators and Uni-lUs; Alesanth-r hevrnis sum- 
moned the men most comiielent to handle the matter under tliscii.sion. in 
the time of lladiian, the AmUloynim was the sep.irale part ol ihe cmmcil 
that assisted when Ic-al questions were under consitler.itKin. I nth r Uioe e- 
tian the ConsisUnium received a fixed or-ani-aimn. It was coiniioset 
of the higher offn ials attathed to the imperial palace ; and m addition » 
assistin'” the emperor in administration and Ic-islation, it also actctl as 
a final court of ai>peal. It descended as an institution to the Lower Kmpire. 
The a/Y I’yeh A (I'y^rfedus I >//).-'nic city prefecture of the empire, a 

transformed republican office, was permanently estaldisheo '>7 
Bc The chief duty was to m.ainlain jiuhlic trantiiiillity and i-P'oil 'irdcr, 

in support of winch the City I'rcfect held the command ‘'f 
national guards Uo/wytes uyUn<r). Other 

and gr.icUially the City I’rcfect became the suprcmecrimm.il .md civil j j, , 
absorbing the chief duties of the republican prators and ledilcs 

His «j 77 jurisdiction extended too miles beyond the wall, of Rome, 
certain cases he assumed a special original jurisdiction ; as iij complaints y 
slaves of the cruelty of their masters, in disputes as to their respective u 
between freedmen and patbns, in suits by and against bankers, an 

certain interdicts. 
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His criminal jurisdiction seems to have extended throughout Italy. 
When a crime was disclosed in civil proceedings before other magistrates, 
the City Prefect received the culprit for trial and Juni^ment. Jle could 
sentence to simple banishment from the city, or to deportation or relegation, 
or to the mines. 

In the exercise of his jurisdiction, Wj sat, with a^board of 

assessors (consi/ium\ to hear appeals from the inferior courts in all parts of 
the empire. There was, at last, no appeal from his sentence, 'except to the 
emperor. • 

By the direction of the emperor, however, cases would at times be trant- 
ferred from his court and submitted to the special consideration of the 
senate. 'I'hesc would include all the more serious criminal charges affecting 
the government, the emperor, senators or their families, or governors of 
provinces. 

The Preriorian p7‘efect {Prcefecius Preetorio). — The ^reFfechts prariorto^ 
the general of the im])cnal life guards, soon became the second, and even at 
times the lirst, power in the slate, owing to the armed force he commanded. 
Under Augustus tliere were two, under Tiberius one, and, at later periods, 
occasionally throe or four prefects. Their power, at first purely military, 
naturally extended ; under Hadrian they had begun to exercise civil 
authority, and under Commodus their hand was in every department of 
government ; jiarlicularly they drew' to themselves a large civil and criminal 
jurisdiction, and in fact tilled the highest judicial office. 'I'he great jurists, 
Papinian, Paul, and I’lpian, wcie piiClonan ])relects. Their military juris* 
diction was abolished by Constantine the (ireat. 

At first, apjieals lay frtun the pneiorian prefects, but at last they were 
made a court of linal apjieal within ilieir juii^diciion. Appeals lay to them 
from the presidents ol provinces. They exercised a superintendence and 
control over inferior jiulges, could remove them for inefficiency or ill-health, 
and, subject to the aj.juoval of the emperor, j>unibh them for abuse of their 
pow’crs. 

The Proi'ificidi Ctorentors. — When Augustus assumed supreme power, 
he took under his ibiect and sole control twelve of the dependent provinces, 
including the newer and less settled ones on the frontiers {provindee im- 
peratoriiV or ( '<r.V (;;7 \ '1 hose weie governed by imperial lieutenants {^legati 
Cicsiir/s or ; pnesii/es', at the head of a strong military force. 

Twelve provinces were left under tlie administration of the senate, including 
such as weic long-settled and peaceful {provincuc senatorUe or populij. 
These were governed, as under the republic, by past-consuls or past-praetors, 
who were now all stsled pn\o/isiiies (sometimes also pf^ershies). At first 
there existed certain trirling distinctions between the two classes. Generally 
the proconsuls enjoyed higher consideration and dignity, their insignia being 
six fasces as against the fi\ e of the lieutenants. They could also fine 
up to six ounces of gold, the lieutenants only up to two. But by the time of 
Justinian these distinct u)ns had gradually become obliterated. 

The jurisdiction of the President was most extensive, including all the 
causes, civil and criminal, that werQ, heard at Rome by different judges. 
Nor w'as he tied dow n by Roman precedents, blit could decide according to 
his own ideas of right. Exchequer cases, however, although included in his 
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wide commission, he usually left to the Finance Minister {procurator C(tsaris\ 
The criminal powers of the President extended to the punishment of the 
mines, Ifut not to deportation to an island, without the special authorisation 
of the emperor. He was not bound to hear every cause himself, but might 
follow the practice adopted by the greater magistrates in Rome. 

.^^^sdiction of (die President ii^civ'il causes extended only to persons 
domiciled in his province ; but he possessed full authority to deal with all 
criminals within his bounds. He could not act outside his province, except 
in regard to the voluntary ji^isdiction, which he could exercise as soon as he 
kft Rome. It was his duty to wait in his province, even after the expiration 
of his term, until his successor actually arrived ; and he could nut divest 
himself of his authority by resignation. 

The commission of the Presidents charged them not to be unduly familiar 
with their subjects. Other restrictions were imposed on them for tlie pro- 
tection of the inhabitants : they might not marry a woman belonging to their 
province, nor buy land, except when their ancestral property was sold by the 
Exchequer. 

The rearrangement of the provinces under Constantine is referred to 
below (page 74). 

Provincial Finance Ministers. — The Provincial (lovernor was attended 
by a Finance Minister, the Proconsul by a ( 2 nicstor., the Imperial Lieutenant 
by a Procurator Ccesaris. At first, his functions were purely adminisiialive, 
but in course of time he naturally drew to himself a jurisdiction over causes 
in which the Exchequer was a party. Ultimately the Piocurator had 
acknowledged jurisdiction overall E.xchequcr causes, with power to decide 
all subsidiary questions, — even some questions of status, as whether a person 
were a slave or a freedman ; but if the question were whether a [)et:>on were 
freeborn, it must be referred to the Court of the President. 'Phe i'rocuraior 
had no power either to banish or to tine. 

Assessors to Magistrates . — The provincial as well as the liomc magus- 
trates, being ejuite as much executive as judicial officers, were often dioscn 
more for their business capacity than for their knowledge of law. It there- 
fore became customary to give them tlic assistance of paid jiir ,(onsulis 
{aclsessorc.s). Ilcforc the office acquired its importance ami } erinancnt 
character, adsessores were required to give uj) j)ractice only in the court 
where they assisted; but Justinian required them to elect between their 
profession of advocacy and their employment as adsessores. He enacted 
also that no one should sit as assessor to more than one magistrate. The 
assessor could not hear causes in the absence of the magistrate, fur it was 
necessary that the official documents should bear the magistrate's signature. 

yudices Pedanci. — In the famous constitution of Diocletian enacting (a.D. 
294) that the extraordinary procedure should henceforth be the (udinary 
procedure, it is incidentally mentioned that the presidents of provinces had 
been in the habit of assigning iojudiccs pedanei causes that they were unable 
to hear personally. The precise duties of these j udices pedanei nns uncertain. 
After the abolition of the ordinary procedure, however, they acted as petty 
judges, in causes of small amount, l^iocletian restricted the*ir employment 
to those occasions when the*prcsidcnt was prevented from giving a personal 
hearing, either through the pressure of his public duties or the excessive 



74 


A SHORT HISTORY OF ROMAN LAW. 


number of causes. Julian also permitted the president to appoint them for 
causes of minor importance, and Zeno assigned a pertain number to each 
prefecture. Justinian altered this, for the Constantinople prefecture at least, 
and nominated certain advocates of high professional standing, requiring 
them to sit continuously, and giving them jurisdictijn in all civil causes up 
to 300 solidi. Their jurisdiction, however, was not compulsory ; tiie parlies 
might submit their cause to an arbitrator by pre^rence, provided they 
rejected ^ judex pedafteus before the beginning of the trial. 

M artist raeics introduced by Consianiine . — The establishment of a new 
capital and the influence of Christianity under Constantine led to consideV 
able modifications in the administration. The Bishops {episcopi) were the 
highest dignitaries. They naturally undertook duties of humanity and 
charity in protection and aid of the poor, of captives, and of children ; they 
sat on the councils for the nomination of tutors and curators, and they enfran- 
chised slaves in the churches. They could act temporarily for absent 
magistrates, and the emperor himself frequently obtained their advice. The 
peaceable nature of Christianity fostered the ancient resort to arbitration ; 
and Constantine established an cpi'^copal jurisdiction (cpiscopa/is audientia) 
over certain classes and matters of religion and the church, which was largely 
taken advantage of also in other matters by the voluntary confidence of 
litigants. 

Constantine divided the empire into four praetorian prefectures — the 
East, Illyria, Italy, and Caul. These he subdivided into 13 (5, 2, 3, 3) 
dioceses, under Vicars {vicarii) \ and thc.se again into 117 (48, ii, 29,29) 
provinces, under proconsuls or rectors. 

The A;/c;/w>;v v Civitaimn, — The Defensores Ci-'it<itum were municipal 
magistrates, of whom we hear first in constitutions of Valcns, \’alentinian, 
and Theodosius (about 379). They w'cre elected by the leading citizens 
of their respectue towns, for live years, and they were not at liberty to resign 
their ]K)st. ^Vlth certain police duties and the special care of the poor, they 
also exercised jurisdiction in cases involving not nioic than 50 solidi. By 
the time of Jublinian, the oftice had devolved on humble subordinates of the 
magistrates. 


III. CRIMINAL L.W UNDER THE EMPIRE. 

The criminal jurisdiction of the City Prefect, the Pr.xtorian Prefect, and 
the Provincial Governors lias been alluded to in the preceding section. 

In the time of Justinian crimes were divided into three classes, according 
to the manner of prosecution — Publica pudiciiu Exiraordinaria Criviina.^ 
and Privaia DcUcta. (^Stephen, Hist. 0/ the Crim. Law in En<^landy I. 12 
follg.) 

Publica yudii in . — These were the representatives of the old Queestiones 
PerpetucTy and took cognisance of crimes forbidden by the following laws, 
under defined penalties, capital \^death or exile) or not : — Lex Julia Majestatis, 
Lex Julia de Adulieriis Coercendis, Ll*x Julia de Vi Publica, Lex Julia de Vi 
Privata, Lex Cornelia de Sicariis et Veneficiis,\cx Pompeia de Parricidiis, 
Lex Cornelia de Falsis, Lex Julia Repetundanim, Lex Julia de Annona, 
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Lex Julia Peciilatus et de Sacrilegiis et de Residuis, Lex Julia Ambitus, Lex 
Fabia de J^lagiariis. (ZJ 48, 4-1 5.) 

Extraor(iinaria\:rimina {D. 47).— “These were offences for which no 
special Quccsiio, no specific punishment, were provided. 'I'he punishment 
was (within limits) at the^discretion of the judge, and the injured party might 
prosecute^though he wjs considered intloing so to protect rather the public 
interest than I'^s own.” 

Privaia Delicta. — “ Thes^ were offences for which a special action was 
set apart involving a definite result for the injured party ; such, as the 
actio furti or actiy^ injuriarumr 

“ The classification is a little like a classification of English crimes, as 
being either (i) Treason or Felony ; (2) Misdemeanours at common law ; or 
(3) Torts ; and there is something of a resemblance between the way in 
which, in the course of ages, the Publica Judicia and the Kxiraordinaria 
Crimina came to be formed into a single class of oficnces, as to all of which 
the punishment was more or less discretionary, and the gr.idual legislative 
removal in our own country of nearly every substantial distinction between 
felony and misdemeanour.” (Stephen, ioi\ cit.) 

IV. SOURCES OF RAW UNDER THE EMI’IRE. 

Gains enumerates six sources of Roman law : statutes, plebiscites, decrees 
of the senate, edicts of the magistrates, constitutions of the (‘inperors, and 
opinions of the jurists. The suggestions of custom would from time to time 
receive incorponition in one or other of those forms. 

Lex\ Plt'bisciium^ St' 7 i(Uus(onsiiUH)fL-~'X\\ii comilia continued to pass 
le^es^ or r iithcr />/cbisci/ri, with some little sliow of real power, under the first 
two emperors ; the last recorded lex belongs to the reign rff Nerva (a.D. 
96-08). In imitation of the ancient forms, the emperor would lay the bill 
before the senate, in an oraiio or an efdstula^ after which it would receive 
the aucloritas of the senate, and be proposed to the tribes. The reference 
to the tribes, however, rapidly fell into disuse as being inconvcniimt, and the 
ceremony became shortened to a mere proposition of the bill to tlu senate. 
The senate itself even came to be spoken of as coinitia^ and the soiatmcon- 
sulia as le<^cs ; and the very naming of the decrees of the senate was 
modelled on the principle of the republican laws and jdebiscilcs. Gradually 
the senate put forth more and more enactments on points of civil law, with 
unquestioned validity, and before the time ot Antoninus Pius such decrees 
were frankly recognised as possessing full legal force. 'Phis continued till the 
reign of Scplimius Severus (a.d. 206), after which, although the right of the 
senate theoretically remained, the exercise of it is doubtful. As Kcnatus- 
consulta had superseded leges at the end of the first century, so, just after 
the close of the second century, they were in turn superseded by the imperial 
constitutions, which at last became the sole source of law. 

Edicta Magistratiiuin} — 'Fhe publication of the edicluift perpeiuum^ 
compiled by Salvius Julianus under Hadrian, did not put |n end to the 
issuing of edicts , at any rate^ the word^ of Gaius would lead us to suppose 

* Fur examples of edicta^ see Bruns, Fonietf IQO fcllg. 
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that in his time they continued to be regularly issued. The magistrates, 
however, would be bound to adopt its provision;^, adding only such new 
forms and rules as might be necessary in new circumstances. 

The Lonstitutions of the Emperor} — The emperor’s legal right to make 
law {jus constiiuere) was derived from the special statute (lex regia, lex 
imperil, or dc impend) investing <iim with all /he powers of it-he people. 
This statute was a survival of the olden lex curiata regulating the investiture 
of the kings ; at the beginning of each reign it w^as prepared by the senate 
and passed by the representatives of the thirty wards (curia). The consti^ 
tutiones embrace all the emperor’s acts of law-making in whatever forrti — 
legislative, judicial, or interpretative. They were (i) Edicts (cdicia), general 
ordinances issued by him in his capacity of magistrate ; (2) Decrees (decreta), 
judicial decisions pronounced eitlier on linal appeal or in the exercise of his 
summary jurisdiction ; and (3) Epistula, or rescripta, written replies to the 
inquiries of judges or of private persons on particular points. To these may 

e added (4) mandaia, orders to the imperial officers in the provinces. The 
^rliest constitution directly mentioned by Justinian belongs to the time of 
Hadrian ; but Augustus and his immediate successors issued constitutions 
in all kinds, veiling them, however, under names familiarly associated with 
the sovereignty of the people. 

^ 'The Opimous of the Jurisconsults (RefonsaPrudnitunf. — In order to 
increase the authority of the answers of the jurisconsults, and hardly without 
tlie idea of securing a certain professional allegiance to himself, Augustus 
enacted that there should be conferred on (some of) them the right of giving 
responses under im|)erial authorisation (jus publice respondendi). It would 
seem, however, that this enactment lay m abevance till the next reign ; for 
J omponius mentions that the first to icccive the imperial authority was 
Massunus Sabuuis, the pupil of Cnpito. The jurists thus favoured above 
t e re^.t W'cre called juris auciorcs ; their aucioritas, derived from the 
emperor, being embodied in their opinions delivered on single points or 
cases, and natuially perpetuated in collections of the^e, more or less supple- 
inentec and digested, into legal treatises. An extraordinary impetus was 
thus given to the production of legal literature, and to the activity that 
followed during the first two centuries of the Christian era we owe the rich 

store of lundical reasoning that constitutes the permanent value of the 
mature Roman Lau’. 

The .nssistanro oivon to the magistrates by the jurisconsults «as equally 
needed and reciimcd by the emperors themselves. In the preparation oV 
constitutions or of legislative measures, and even in other matters of diffi- 
cutty, the emperors resorted to the adv ice of the best jurists of the day. 

ese were impoitant members in the concilia semestriu of Augustus and 

t e later Coiincil of the emperor. Alexander Severus ne\er sanctioned a 

constitution without consulting a score of jurists, in addition to other 
advisers. 

It is not easy to suppose, even with Savigny and Puchta, that the answers 
of the privilejicd jurisconsults originally possessed the force of law'. For the 
answers always might, and often dich, conflict ; and, in fact, the accumulation 

* For txMiiples of ibtse, tte ZtMos, Fonta, 189 full, 
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of such inconsistent authoritative opinions on a number of points of law pre- 
sently divided the jurisconsults into two rival schools, to the great perplexity 
of the jud^s. The l!rst great rivals were C. Ateius Capito and M. Antistius 
Labeo, who flourished under Augustus. Capito was a born aristocrat, and 
an assiduous courtier, who attained the consulship (a.d. 5 : died a.d. 22). 
Labeo was# son of the peSple, a staunchrepublican, scornful of political and 
courtly promotion, and (flstinguished for profound learning and intellectual 
acuteness. Capito is said to have been conservative of the traditions of the 
law ; Labeo is said to have baldly applied his scientific training and indc- 
peifdent tendencies to strike out more liberal views and originate nicer dis- 
criminations. The followers of Capito and Labeo confirmed the general 
divergencies of juridical opinion. These seem, however, to have been on 
matters of detail, not of principle;* and probably perstmal and political, no 
less than juridical, antagonism influenced the formation of the two parties. 
The rival schools, now fully recognised, were styled Sabinians or Cassians, 
and Proculians or Pegasians, after disciples of the founders. Leading 
successors of Capito were — Massurius Sabinus, G. Cassius Longinus (consul 
A.D. 30), Ci^elius Sabinus, Prisms Javolenus, and Salvius Juliamis (of the 
edictiwi perpetuum) ; also Sextus Pomponius, who flourished under Antoninus 
Pius, and whose short and incomplete sketch of the History of koman Law 
included in the Digest, furnishes our best information on this sulijett ; Sex. 
Caecilius Africanus, famous for his obscure style ; and Gains. J eading suc- 
cessors of Labeo were— Nerva (fathci), Proculus, Nerva (son), I'egasus, 
Juventius Celsus (father), Celsus (son), and Ncratiiis kriscus. 'J'lic opposi- 
tion continued for about two centuries, and may be regarded as having 
taken end in the unique predominance of Papinian. 

P'rom M. Aurelius to Caracalla five jurists stand out in pre-eminent 
greatness — Gains, Papinian, Ulpian, I*aul, and Modcstimis. 

Gains The rest of liij> name is lost) lived in the middle qiiarlcrs of the 
second century, under Hadrian, Antoninus Pius, and M. Aurelius. He tells 
us that he was a Sabinian, and aflbrds our chief information regarding the 
characteristic differences of the two scho ils. Whatever rcjuitation he may 
have enjoyed during life, we shall presently see (pages 79, 8 )) in wl it esti- 
mation he was afterwards held. He is kno^\n to us mainly l>y Ins Institu- 
Hones (see page 84). Besides this work he wri.ie nuineious treatises — 
on the Twelve Tables, on the Three Edicts (Urban, /I'.dilic ian, and I’rovin- 
cial) ; on ihe lex Papia Poppcea ; on the writings of O. Mucins Sc.evola ; 
and on the senatuuonsitlta Orphiiianitm and Tertullianum^ as well as Ree^ulce^ 
and seven books of Res Cotuiianee^ which were also called Aurea^ so highly 
were they valued for their practical character. Some 535 extracts from his 
writings are contained in the Digest. 

iEmilius Papinianus, the most celebrated of all the Koman jurists, 
flourished under M. Aurelius and Septimius Severus. He v^as the teacher 
and friend of Severus, whom he probably accompanied to liritain (York;, 


* The particular points are enumerated in the Inclex, under Sahiyntntn. .‘^ee Gaiuii 
I. 196; If. i:», 37, 79, 123, 195, 200, 217-228. 231, 244 ; III. 87, 9^ 103, 133, 140, 
141, 167, 178 ; IV. 78, 79, 114, 163. On the whole sufiject, see Dirkseii, Lie 
d. Rtfm. Juriiten (in his Beiirage z. Kundc d, Rom, liechts). i 
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and who made him praetorian prefect or supreme judge. He was put to 
death by Caracalla, because (it is alleged) he declined to vindicate to the 
senate the murder of Geta. Papinian wrote thirt^'-sefen books«of Quess- 
Hones i nineteen of Responsa^ two of D:Jinitiones^ and works De Adultertis^ 
besides others. Some 596 extracts from his writings are contained in the 

Digest. , * 

Domitius Ulpianus derived his origin from T)C:e. Like Paul, he was 
a pupil of Papinian, and his colleague in the emperor’s couitcil. Banished 
by Elagabalus, he was recalled by Alexandei« Severus, who made him his 
chief adviser, and raised him to the post of praetorian prefect. Perhaps this 
was an unpopular act, for Ulpian was presently murdered by the soldiers, 
under the eyes of the emperor (a.d. 228). Besides annotating Papinian 
(see page 79), Ulpian composed numerous works, including two especially 
important treatises, Ad Kdiciutn and JLibrt ad Sabinuin. An epitome of 
his Liber Sifti^it/aris Rej^ularum (also improperly called Fragmefitd) is 
extant in a MS. in tlic Vatican Library. His writings furnish about one- 
third of the Uigest (the largest contribution of any single jurist), consisting 
of 2462 extracts, many of which are of considerable length. 

Julius I’auliis, a native of Padua, was also a pupil and colleague of 
Papinian, exiled by Elagabalus, recalled by Alexander Severus, and appointed 
praetorian prefect (A.D. 222). He survived Ulpian. Paul was an extremely 
prolific writer, more than seventy of his works being named in the Digest. 
The most celebrated was Ad Edictiim^ in eighty books. He loo annotated 
Papinian (see page 79). An epitome of his ScniaUice Receptw^ in 6ve books, 
is preserved in the Brniarium Alandanum ; and his writings furnish about 
one-sixth of the Digest, consisting of 2083 extracts. 

Herennius Modestinus was a pupil of Papinian and of Ulpian. He was 
a member of the council of Alexander Severus, and flourished till about the 
middle of the tliird century. He wrote, among other works, certain books 
of Excusafiones. He is now represented solely by 345 excerpts in the Digest. 

Modestinus may be regarded as the last of the jurists. For half a cen- 
tur)% from Alexander Severus to Constantine, the supremacy of military 
violence, setting up and plucking down a rapid succession of emperors, 
fatally chocked the active development of jurisprudence. The labours of the 
jurisconsults of the first two centuries have been classed by Ortolan in four 
divisions of subiects : (i) commentaries on the edicts of the prietors or of 
the proconsuls {ad Edictum^ ad Kdiitu7fi proviftcial€)\ (2) treatises on the 
functions of the magistrates {de officio prccfecti urhi^ proconsuHs^ etc,) 

(3) extensive works on the whole body of the law {Dii^estay Pandectee) ; 

(4) abridgments or elementary lessons {InstitutioncSs Ret^uJee, Seiitentice), 

It w as Hadrian that first invested the opinions of the authorised jurists, 
when unanimous, with the force of law. When, however, they were not unani- 
mous, the judge still bore the responsibility of deciding between them. Con- 
stantine (A.D. 321) maintained the unsatisfactorv’ rule of Hadrian ; but, with 
the professed ^Icsirc of cutting short the endless contests between the jurists, 
and in jealousy for the clear reputation of Papinian, he invalidated the rotes 
of Ulpian and Paul (and, in another constitution, the notes of Marcian) on 
the works of Papinian. The discredit thus cast on the notes seems to have 
extended in the popular mind to all the works of Ulpian and Paul, and to 
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have been particularly felt in regfard to Paul’s works, which were more 
widely influential in the West ; and accordingly Constantine (a.d. 327) 
removed^he suppoied ftigma, by recognising as authoritative the indepen- 
dent works of Paul, and especially his Sententia. 

In this situation the legal authority of the jurists remained for just a 
century to come. The#, in BC. 426, jgi the time of Valcntinian III., was 
published* a constitution drawn up under Theodosius 11 ., which gave a 
final mechanical relief to the perplexity of the judges. This was the Law 
of Citations. It confirmed \fith legal authority all the writings of the five 
g»eat jurists — Gains, Papinian, Ulpian, Paul, and Modcstinus- and all 
passages quoted by them from other jurists, provided the correctness of 
such quotations should be verified by comparison of manusc lipi^. The 
notes of Ulpian and Paul on Papinian were excepted ; the inv.ilidation of 
these pronounced by Constantine being expressly re-enacted. A majority 
of these authoritic j on any point was to determine the law ; in c.ise of 
equality of numbjrs, the opinion favouicd by Papinian was to prevail ; 
and if Papinian were silent, then the judge was reduced to the old necessity 
of making his own decision betw'ccn the conflicting authorities. 

Another century later, Justinian broke down the preponderant authority 
of the celebrated jurists, whetlier as individual names or as a majority. In 
his instructions to the compilers of the Digest (a.d. 533) he direils them to 
select, purely on grounds of intrinsic merit, w'hat they consider best, from the 
writings of all the authoii'.cd jurists (including the notes of Ulpian, Paul, 
and Marcian on Papinian, hitherto proscribed;. 'I'o each sentenre placed in 
the Digest he gave the force of law ; and he prohibitetl all further publica- 
tion of commentaries or treatises on the subject, with a decisive finality 
sanctioned with the jnmishment of the author as guilty of forgery, and the 
destruction of his w'di'k"*. IJut the rccomiiicndalioiis of Jubiiiiian were not 
in all points strictly adhered to. 


of The method of tuition by combined lecturing and 

practical demonstration was now supplemented with tlie study of legal 
works. Labeo, wc arc told, read with advanced students already i . prac- 
tice {studiosi) for six months of the yc.ar in town, thereafter rctiiing to die 
country' for other six months’ study and original work. Sab«»Jiis, in like 
manner, was attended by'^ another class railed uudttot cs. Ulpian still s[jcaks 
of Modcstinus as siudtosus itieus. IJy this time, however, private teachers 
had arisen — civilis professores Ulfiian calls tlicm— who imparted pre- 
paratory instruction in law'. At a later period public schools were estab- 
lished. One probably existed at Rome in the end of the fourth century. In 
A.D. 425 Theodosius 1 1 . established one for the study of rhetoric, philosophy, 
and jurisprudence at Constantinople ; prohibiting the professors from giving 
private instruction, and all other teachers from giving public instruction. In 
the time of Justinian we hear of another recognised public school of law at 
Berytus. On the promulgation of the Digest (a.d. 533) Justinian addressed 
a constitution to tlie eight professors of law,^ remarking on the ineffective 

> Probably two for the Constflntinople school and two for the Berytus school ; and 
four aa the temporary suhstiffites of these during their occupation on Justinian s com- 
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practice of the schools in the past, and prescribing a reformed course to be 
followed in the future. 

Hitherto the law course had occupied four years, Snd <he professors had 
confined themselves to six works, which were largely unsuitable, and to some 
extent not readily accessible to all the students. The first year students 
{Dupoiidii^ students of the double as) iJevoted thems^ves to the Institutes of 
Gaius, and parts of four special bonks — on r^s uxor%, tutelage, w?JJs, and 
legacies. The order of the Perpetual Edict was not followed. * The second 
year students {Edictales) read selections from fhe first part of the law as 
arranged in the Kdict— a preposterous order of study, Justinian declares-r 
with portions of the law either Dc Judiciis or De Rebus. Much of the De 
yudiais was ob' olcte, and latterly /V Rebus had been dropped as inaccessible 
or unfit. Tlic third year men {l\ipiniamsia^ completed the study of Dc Ju- 
diciis and De Rebus., and entered upon parts iif eight of the nineteen books of 
Papinian s Ihc fourth year students ("> Licentiates) 

revised the subjec ts of the wliole course, with miscellaneous study of the 
Re span sa of Paul. 

This miserably deficient system Justinian superseded by the following 
course. ’Ihc h/rst year (now called yu^iinianani uo7>i) read Justinian’s 
Institutes and kfic first four books of the Digest. The second year {Edictales) 
study the mat/er of the Edict in so far as represented either in the seven 
books Dc (Digest, 5 to 1 1 ) or in the eight books Dc Rebus (D., 12-19), 

read continuously ; also four other books out of fourteen on special subjects, 
namely, onc/of the three on dower (D., 23-25\ one of the two on tutelage 
and curatorship fl)., 26, 27), one of the two on wills (D., 28, 29\ and one oi 
the seven on legacies and trusts (D., 30-36'. 'I'hc third year {Papitiianistce) 
complete tlic Dc Judi.iis and De Rtbus reading the subject not chosen the 
year before) ; with three courses of spcci.d subjects— namely, pledges and 
mortgages (D., 20), interest (D., 22k and the edict of the a^dilcs, the actio 
redhibitof ia. evictions, and stipulationes duphe (D. 2D. They also read and 
recite portions of 1 ‘apinian. The fouith year {Lytcr read frequently the ten 
books on sjici ial subjects rc'^crvcd from the second year. This takes them 
over the first five parts of the Digest (36 books), and fits them to study after- 
wards in juixaic the sixth and seventh parts. Ihe fifth )'eax {P roly tec) study 
the Constitutions in the Code. 

Justinian furtlicr denounces and prohibits under penalties the instruction 
said to bo given by ignorant men in Alexandria, Ciesarea, and other cities. 
This indicates at least the wide prevalence of an active dcsiie to study the 
law'. 

At the same time, the school at Rome w'as flourishing under the 
fostering care of Theodoric and his minister Cassiodorus. And, on 
the rcconquest of Italy (a.p. 554), Justinian confirmed the professors 
in all their privileges, and introduced at Rome his improved method of 
legal instruction. 


Tlw Rohool at Rome, being in ihe Eands of the Ostrogoths, was not under 
the oontnd <*f the emperor at this time, Soeo are acidies»ed as uf the very high rank 
of lUwUrett one as rir desert istimua, ' 
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APPENDIX TO THE FOREGOING SECTION. 

• • 

LEOBS AND BBNATUSOONSDLTA OF THE EMPIRE. 

The following is a conspectus of the principal Uga {ptrhiitciia) and i 
that have tome down to tis with particular titles or definite authorship from the 
empire. Obserae the ending — iannm in the title of the senatuscunsults : 

^ UNDER AUGUSTUS. 

1 B.O. 

About 32 Lex Julia et Titia, extensi<»n of lex AtUia (before B.c. 1S6), authorising pro« 
or 31. vincial magistrates to appoint tutors. 

? 25. Lex Julia, judiciar id ^ supposed to be one of the leges Julias (Gains, 4, 30) 
billowing up the lex Jibutia and further restricting legU aclionts, Cf, 
lex Julia judiciaria, B.c. 46. 

? Lex Julia, de honor um cessione. (Gaius, 3, 78.)- 
? Lex Julia, sumptuary. 

18. Lex Julia, dc adulter Us. (Bruns, 105*) 

18. Lex Julia, de amhitu. 

17. ScnaZusconsultum, de ludis sofcularihus. (Bruns, 152.)' 

11. Sc. de aqu(eductihus. (Bruns, 1.53.) 

til. Sc. Maxinho et Tuherone toss, factum, ordaining that the wife of the Flamen 
JMeUis should be in manu only in so far as concerned the sacra. 
Huschke calls this se. the lex Asinia Antistla, and dates it A.D. 23. 
See Muirhead, p. 54, Gaius^ 1, 136, note. 

10. Sc. Silanianum. (Paul, Sent., 3, 5.) 

8. Sc. dc mense Augusta, changing the name from Scxtilis to Augustus. 

(Bruns, 154.) 

? Sc. dc Collcgiis. (Bruns, 154.) 

A.D. 

? 4. Lex Julia, de maritandis ordinihus. B.O. 18 is also giv»;n os the date. 

4. Lex AElm Sentia, on manumission. 

6. Lex Julia, de vicesima hereditatum, imposing duty of 5 i>er oent. on testa- 
mentary successions and bequests. 

? 8. Lex Fufia Caninia, restricting testamentary iBAnuraissioni 

9. Lix Julia et Papia Popprsa, revised edition of Lex Julia de maritandis 

ordinihus. Other names : Lex Julia, Lex J alia caducaria, Lex Papia, 
Lex Papia Poppaea. (Bruns, 107.) 

UNDER TIBERIUS. 

IG. Sc. Libonianum, rendering null all that a man, when writing out anotherV 
testament, inserted in his own favour. 

? 19. Lex Junia [A'or^ana], on slaves informally manumitted. 

? 24. Lex VistUia, giving citizenship to Latins after serving six years in the 
night watch. Mommsen places it earlier, 
t 27. Lex Junia VelXaea (so Studemund ; formerly FsKrta), on testamentary 
institution and disherison. Usual date, 46. Muirhead, p. 436 (addi- 
tions and corrections to p. 120, sect. 134, note 1), inclines to an earlier 
date. Bruns, 27. (See Pontes, p. 108.) Tigerstriim a^d Bandars, 10, 
I 84. Sc. Persidanum (or Pemicianum)^ rendering men and women that bad not 
married before ^ and 50 respectively, permanently liable to the 
penalties of dSibacy. Ulp. 16, 3 (cf. Muirhead ’s note). 

•F 
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UNDEB CALIOUXiA. 

3/ -41. Lex Mamilia Jtoicia Peducea Alliena Fahvn^ coftniali Bruns (1^0) follows 
Jx’udorff in giving this date, Mommsen assigns the lex to the time of 
Jul. Csesar. 

tINDE# CLAUDIUS. t 

41 -4C. Sr. dc opdifiriie non dirueiidU. (Bruns, 158.) • 

41*47. Sr. Osterianvm. (Bruns, 1.55.) • 

42. Sr. Jjarf/ianum^ succession to property of Latini. ^ 

46. Sr. de ludin nacrularihm. (Bruns, 152.) 

46. Sr. VeUdanum. (Bruns, 155.) 

47. Lex Claudia (probably a So.), abolishing agnatic tutelage of women. 

(Gains, 1, 157.) 

48. Sr. Claud ianum {oi'atio Clatidii) de jure honorum Gallia dnndo. (Bruns, 156.) 
52. Sr. Claiuliavvm, on cohaliitation of freewomen and slaves, etc. 

1 Sc. Maredoniamnn, against lending money to children under power of their 
father. Tacitus {Ann. 11, 13) jdact* it under Claudius; Suetonius 
{Veap. 11), under Vespasian. Bandars (Just., Inat., p. 456, note to 4, 
7, 7) suggests that “ perhaps it was only renewed in the latter reign.” 
Lipsius (a<l Tac. Ann. 11 , 13) regards the law under Vespasian as 
the law of ( ’laudius renewed in more severe terms {aaperiua). (Bruns, 

1 00, dates it ()0-70.) 

f Sr. CInndiantuu, ordaining, in modification of Sc. Peraicianum, that a man 
over 60 marrying a M’oman under 50 should be regarded as having 
married before 60. 


UNDER NEKO. 

56. Sr. dr a’difiriia non dirurndia. (Bruns, 159.) 

56. Sr. Trcbdhannni, on jidt irummlaaa. 

58. Sr. ^'crania num, validation of legacies invalid through particular form of 
bequest. Huschke dates 58 ; Poste, 64. 

61. Sc. Cali'itianum (or Cid n.'tUtnum), ordaining that marriage of woman over 
56 with man over C(> ^hould not qualify for taking inheritance, legacy, 
or dowry. (UIp. 16, 4.) 
f Lex Pet ran ta, or 

'\Sc. Turjullianum, punishing i^r#a<io. 

U.VDER VESPASIAN. 

70. Lex de Jmperio Vrapaainni. (Bruns, 128.) 

70*79. Sc. Per/aaiamim , on Jideivommiaaa. 

I Sc. Pegaao et Puaione coaa, factum^ extending the benefits of the Aelia- 
Sentian marriage and cauaae probatio to Latini manumitted when 
over 30. 


UNDER DOMITIAN. 

81-84 ^ ^* ^^*^*^*^^* \ ^^™*^**^*'’* charters to the municipia of Malaga and 
\ Lex Salpensana / Salpeusa (in Southern Spain). (Bruns, 130 foUg ) 

UNDER NERVA. c 

96-98. Lex Kervee Agraria, the latest known lex. 
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A.I>. 


CNDIR TBAJAN. 


105. Se. Iluhrktnui^ giving remedy in regard to bequest of liberty on trust 
(Bruns, 161.) 

? Sc. Dasumianum (similar object). Of the time of Trajan, or not later 
than AnUliinus Pius. . 


UNDER HADRIAN. 


? Sc. ApTxmianuml — ifflowing freedinen of municipalities to leave their in 
heritance to the munieipalitits. l^lp. 1*2, 5. 

127. Sc. Juncianuni. (Bruns, IGl.) 

129. Sc. Jui'cntianum. (Bruns, 161.) 

? Sc. Jiancianum (1), onjiifcirommiitm. Befi'rred to, IHp, 2r>, 17. 

? Sc. Plancianuni {'!), de arjnosrettdh hhcritt. 25, 8. Paul., Sciit , 2, 24. 

? Sc. Tertulliajnwi, granting to a mother a right of succession to her cliihlren. 
? Sc Vitrasianum, extemling the nuin ily of sc*. Kuhrianum and Dasumianum. 
[Muirhead (p. 588) has collected the references in (laius and Ul]>ian to 
cenatusccnanlin attributed to Hadrian {JIudriano aurtort)^ but not other- 
wise specifically designated. (1) (1 i. 77, 80, 81, 92 ; V. iii. 3. 
(2) G. i. 47. (3) G. i. 115n ; ii. 112. (1) G. ii. 57. (5) G. ii. 148. 

(6) G. ii. 285, 287 (cf. J., 2, 20, 2.5) ; this may be the samt* as the 
Sc. Planciauuin in Ulp. 2.5, 17. (7) G. iii. 78. (^-i) U. xxiv. 28.] 


UNDER ANTONINUS rir.S. 

t 

138. Sc. de numlinis saltus Ilcjnru.'tKH. (I’runs, 162.) 
138-160. Sc. de Cyzlccnis. (Brums, 168.) 


UNDKK M. AUREMUS. 

178. Sc. Orphitlanum, granting to children a right of Hurrossion to their mother, 
(Bruns, 164.) 

I Sc. Sabinianinn, obliging a man that had adopted one of three brothem 
living under tlieir fathers to leave him one-fourth of his 

property. Theoph., J. 8, 1, 14. 


[Muirheatl (p. 589) has culb-cb d the refer* nr^*H to the icnatuBconiulta of 
unknown name .and authorship in (Jaius and Llpian. (1) G. i. 67-71 ; 
ii. 142. (2) One or iuom- am* nding the law of tutory of women, G. i. 

17 . 3 , 174, 176, 177, Dd ; T. xi. 20-2.3. (31 G. L 182. (4) G. 2, 276. 

(5) U. iii. 1. (6) r. iii. .5. (7) G. 22, 5. (8) One or more authoris- 

ing certain deities to be instituted us heirs, G. 22, fl. (9) U. 24, 27.J 


V. COMPIL.\TIONS OF LAW UNDF.R THE EMPIRE. 

The Perpcii 4 al Edict. 

The edicium perpetuum, compiled by .Srilvius JuIIanus under H.idrian, 
seems to have been a systematic arrangement of the substan^ of the law set 
forth in the edicts of the various m*gist>^ntes possessing the jus edicendi. 
Only some scattered fraonSnts of it in the Digest. A reconstruc- 

tion has been attempted^y HauboU. ^Cf. Bruns, Fontes^ 165 follg.) 



84 


A SHORT HISTORY OF ROMAN LAW. 


Apparently, similar arrangements had been made by preceding prsetors. 
Pomponius mentions that Aulus Ofilius was the fir^ to publish a^careful 
collection of the praetorian edicts. * 

The Institutes of Gaius, 

It was very usual for distinguishecPjurists, especi^y of the halfecentury 
preceding: Alexander Severus, to compile elementary treatises fpr the use of 
students. Ulpian's Rec^ulce and PauPs Sententi^ have already been men- 
tioned, and we learn from the Digest that Papirius Justus, Callistratus (in 
three books), Paul (two books), Marcian (sixteen), and Florentinus (twelve), 
as well as (laius, published Institutiones. Justinian’s Institutiones or 
Elementay belongs to a later date, and superseded them all. Of the earlier 
treatises, Gaius alone, the first and greatest, is extant. 

Till the present century, Gaius was known only through some quotations 
from the Institutes, and an abridgment of the Institutes inserted in the Lex 
Romana Visiirothoritm (a.d. 506). In 1816 Niebuhr discovered the Institu- 
tiones^ without either title or author’s name, on a palimpsest of a date anterior 
to Justinian, in tlic library of the Chapter at Verona. The complete MS. 
consisted of 127 leaves, three of which are still wanting. Under Gaius, on 
about one-half (61) of the leaves had originally been inscribed some work 
on theology ; and finally, the leaves had been scraped on one side and 
washed on the other and arranged anyhow, in order to receive, above all, a 
third inscription — the letters of St Jerome: * The task of decipherment was 
thus anything but easy. The leaf containing iv. 134-144, had been seen 
by MatTci in 1732, and published by him in his Historia Teoloij^ica in 1740, 
and it had been republished by Haubold in the very year of Niebuhr’s dis- 
covery ; but hitherto there had been no clue to the author. The Institutiones 
set forth in four books, and under the three divisions of Persons, Things, 
and Actions, the law of the age- of Antoninus Pius and M. Aurelius, with 
numerous historical references to earlier times. This work was long the 
leading text-book of Roman Law, and was adopted as the chief model in 
framing Justinian’s Institutes. The existence of both works affords a 
valuable means of ascertaining the changes in Roman Law \\iihin the three 
centuries and a half separating Gaius and Justinian. When the Lex 
Romana Msii^othorum was drawn up (A.D. 506), the fourth book (on 
Actions), and several other parts, were omitted as obsolete. 

7 'he Purpose of the Institutes of Gaius. — As Puchta remarks, the Institutes 
of Gaius is the earliest book, so far as we know, that communicated first 
instruction under this title. {Just. Inst., Prooem. 6.) His further view that 
the plan and arrangement of the work is original, and not a mere imitation 
of previous systems, must be considered in the light of Rudorff’s qualifying 
statements. (Puchta, Cursus^ I, 401 ; Bk. II. Gesch. d. Rom. Rechts^ sect. 99, 


* Studemund, (rail Jmt. Comm. IV. page 5 : “In hia 127 foliis ter scripta aunt 60 , 

62 - 68 , 71, 73 80, 113-117, 119, 120, 122-125 ; item folia recU 80 et 126 ; item folium 
uenum 72 ; itemf'denique folii 81u uersua 1-13, et folii 118u ueraua 14, 15, 22, 23, 
24 .** The rest of the leaves are twice wri^n, except the first (1) and the last (127), 
The Gaius (of the fifth centur}*) ia overwritten u^ith the cMatlea of St Jerome (of the 
^hth oentnry). 
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with RudorfTs note.) Without dwelling on Booking’s remonstrance with 
such inodern writers ^ maintain that the Institutes were intended to be a 
system of the whfcle Roman civil law, we may quote, as the common view, 
his assertion that “both the Gaius and the Justinian profess to be works 
introductor)' to the s^udy of Roman private law ((i., i, 8, J., I, l, 2 ), ui 
sint totius le^^itimcc ^enti(p prima Actttenta^ setting forth the fundamental 
principles o^the Roman civil law' — persons, things, actions.*’ (Bockmg, AVw. 
Privatrecht^ Einl. sect, ii.l Huschke also assumes that the work was in- 
tended to be an institutional ' and systematic treatise, and explains repetitions 
by a theory that it was published in parts, the earlier parts having issued from 
Gaius’s hands, so that he was compelled to insert additions and corrections 
in the later portions, if at all. Recently, however, Messrs Abdy and Walker 
have argued that, although the Institutes of Justinian was intended as a 
preliminary text-book for students, the Institutes of (iaiu^ was not ; and 
they claim to account more satisfactorily than Huschke docs fur the repeti- 
tions. Their theory is that “ Gaius’s work is in every respect a book of 
practice.” “ What Gaius really had in view w’as, not the publication of a 
systematic treatise on private law, but the enunciation, in the shape of oral 
lectures, of matter that would be serviceable to those who were studying 
with a view to practice. The work itself was not directly prepared for pub- 
lication, but w'as a republication in a collected form of lectures (the outline 
of which perhaps had been originally in writing and the filhng-up by wwd 
of mouth), when the cordial reception of the same by a limited class had 
suggested their being put into a shape which would benefit a wider circle of 
students.” In support of this view they analyse the contents of (laius, for 
the purpose of showing the very particular attention he has bestowed on 
the burning questions in legal practice at the time he wrote. 1 he theory, 
however, seems to require much revision and elaboration.* 


The Three Oldest Codes. 

The Gre^oridft and II ermo^enifin Codes. — Already in the second century, 
certain collections of imperial constitutions had been made : there . re pre- 
served in the Digest fragments of rescrijits of M. Aurelius and Verus that 
had been crudely summarised by I’apirius Justus ; and several volumes of 
imperial decisions and letters or propositions addressed to the senate had 
been published by Paul in the time of Septimius .Severus and Caracalla. 
The collections made by the jurisconsults, Gregorian and Hermogenian, 
were private compilations, without legislative authority, containing the chief 
imperial rescripts of the second century, divided into books and titles 
according to subject, and arranged under these in order of date. Of the 

* “ Nec dubito Gaium ipfmm haec mdimenta eo coiwilio ncripsisHe, ut ‘ in utationlbus 
ins pnblice docentium’ (GelL, 13, 13) ab iis potius qiiam, ut hactenus factitatum, ab 
edict! prima parte iuris studium auspicaretur, quod pariter ei inoptuin uideri debebat, 
ac nobis uidcretur, si quis ab ordine quodam iudiciario explicandu #nte Institutiones 
oel Pandectas acceptas initium^acere uell^” (Huschke, lurisp. Antetust. 9J.) 

• Abdy and Walker, OJtut and Ulpmn (1st ed.), pref., ix-xiii. They claim the 
Independent support of Dr^Demburg, in his DU IruUtutwnen da Gaiui (HaJJe, 1369). 
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Gregorian code there remain only seventy constitutions, embracing the 
century from Septimius Sevcrus to Diocletian and M^imian (AD. 12 ^ 3 ^ 4 )* 
It was probably drawn up between the latter reign and ftie reign of Con* 
stantine ; certainly not earlier than a.d. 295. Of the Hermogenian code there 
remain scarcely thirty-two constitutions, embracing 01^ seventeen years (one 
in A.D. 287, and the rest in 293-304), ^under Diocletian and Maximian, and 
Diocletian and Constantius. Bu seven more constitutions o^ Valens and 
Valentinian (a.d. 364-5) are found in the Consult^io Veteris Cujusdam Jure^ 
consultiy headed Ex Corpore Hermogeniani (Huschke, lurisp. Anteiust.y pp, 
743*5) »* and, if there is not a mistake in the heading, these would seem most' 
probably to have been appended at a later period. If so, the original com- 
pilation of the Hermogenian code would date about the same time as the 
Gregorian or somewhat later. If these later constitutions originally belonged 
to it, then the date is brought down to the end of the fourth century.^ In 
A.D. 429 Theodosius ordained that the Theodosian code should be modelled 
after these two codes ; and they probably supplied to the Justinian code the 
constitutions prior to Constantine. Our information regarding them comes 
from later collections that reproduce passages from them.® 

No further work of Gregorian is known. But in the Digest there occur 
more than ninety fragments of a Juris Epiiome, arranged in the order of the 
Edicium Perpetuum^ in six books, by a Ilermogenianus — whether the com* 
piJer of the code or not, we cannot tell. 

The Theodosian Code.— A century Jafer, the study of the civil law appears 
to have been impeded, and in fact rendered hopeless, by the confusing 
accumulation of imperial constitutions. To remedy this misfortune, 
Theodosius II,, in a.d. 429, appointed a commission of ten members, which 
in A.D. 435 he reconstituted and increased to sixteen members, to collect and 
arrange the imperial constitutions dating from the beginning of the reign of 
Constantine. J he president of both commissions was Antiochus, a past- 
consul and past-prjvtorian prefect. The new code was to continue the com- 
pilations of Gregorian and Hermogenian, and to be framed on the model of 
these. In a.d. 438 the completed work received the imperial sanction and 
was published simult.ineously by Theodosius in the East and by Valentinian 
III. in the West ; and on the first day of the following January, it became 
the sole source of law for the Empire. 

arranged on the traditional plan of the Per- 
petual Edict. It consists of sixteen books divided into titles according to 
the matter, and the constitutions (ranging from a.d. 312 to 43S) are placed 
in chronological order under the titles, being broken up into parts where 
necessary for the proper classification of the subjects. The original texts, it 
is to be noted, probably underwent some verbal alterations at the hands of 
the second commission, >\hich was directed to remove superfluous and to 
ad necessary words, to change ambiguous expressions, and to amend 


> ^ ^t>re A.D. 398. (Scheurl, Jjchrhuch der Ingtitutionm, 26.) 

/xj/ . . exclusively from Ltx Rom. Miiig&thorum, Mot, et Rom. Leg, 

Cotow, ContuHatio \ tf. Cuj. Jurtcomulti, Lex R^m. and the Vadcan 

rtagmenU. 
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incongruities of statement. * The jus privatum occupies the first five books, 
with certain parts of l|ter books (8, 12-19 ; ”, 30-39) ; this is followed by 
the law Telating t<l the constitution and administration (bks. 6-8), criminal 
iaw (9), public revenue and matters of procedure (ro-ii), towns and corpora- 
tions (12-14), public works and games (ts), and ecclesiastical affairs (16). 
The first^ix books arc^8efective, the rtst are complete. The great import- 
ance of the ccjde lies in the large number of constitutions it contains and the 
immense influence it exerted throughout the Roman world. Especially 
notable are the provisions the last book on the subject of religion. 

Projected New Code of Theodosius. — The Gregorian, Hermogenian, and 
Theodosian codes were to form a historical series, embracing in a certain 
methodical disposition the whole of the extant constitutions of the emperors 
up to A.D. 438, with occasional inierpretaiiones inserted after paragraphs that 
seemed to require explanation, or an indication of their practical application. 
Theodosius further projected (a.d. 429) a new code, to comprise selections 
from these three codes and also from the treatises and answers of the juris- 
consults, omitting all abrogated and disused enactments, and showing the 
exact state of the law at the time of publication. 'Fhis work was to be 
entered upon after the completion of the code. But it was never executed. 

Subsequent Novella:, — In order to avoid disturbing the code by new con- 
stitutions {novella*)^ it was agreed that none of these should possess the 
force of law until published both in the East and in the West. This practice 
was followed for some time, but it soon fell into disuse. As none of the 
novella: of the West arc found in Justinian’s code, it is concluded that the 
novellce of the West had not been recognised in the East. 


Three Undated Fragments,. 

Fragmenta Vailcana. — In 1823 a librarian of the Vatican discovered and 
published certain fragments of Roman law, which were reproduced in 1828 
at Berlin under the title of Fragmenta Vaticana. To judge from the gaps in 
the numbering of the sections, there would seem to be less than one-fifth of 
the whole collection extant. It is not certain, however, that it for led a 
complete work ; it has more the appearance of an extensive and miscel- 
laneous compilation of materials. The matters treated of include the law of 
sale, excusatio^ agents (cognitores and procuratorcs)^ usufruct, res uxorta and 
dowry, and donations and the lex Cincia ; and on the last half of these points 
it furnishes fresh details. Both the character of the jurists quoted, and the 
definite references to individuals give importance to the extracts. 'I he frag- 
ments quoted verbatim are chiefly referred to Paul, less often to Ulpian, and 
still more rarely to Papinian ; there is one extract from Celsus, one from 
Julian, and one from Marcellus ; and frequent quotations from the other 
leading classical jurists of the empire, from Labeo to Pomponius and 
Scaevola,in passages that look like notes. The imperial constitutions quoted 
date from M. Aurelius to Valentinian I. (a.D. 163-372). The Gregorian and 


* Cod. Theod. 1, 1, 6, 1 : “ C^iod ut, brefitate conutrictum, claritate luceat, aggrea- 
euria hoc opus et demendi suT^rvacanea [verba], et adliciendi necessaria, et mutandi 
ambigua, et emendandi incoiigrua tribuixuus fiotestateni.*' 
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Hermogenian codes are both quoted, the former five tjmes* It has been 
mferred from the absence of mention of the Theodosian code that these 
fragments belong to an anterior date ; but all that we s^em entitlcJd to hold 
is that they are later than the Hermogenian code. Puchta and Vangerow 
place the date between 372 and 43^ » while Mommsen places it about 320, 
regarding the more recent constitutic ns as later adcfidons.* ^ 

Mosaictirum et RontanaruM L^gum Collatto * — a work containing 
Comparison of the Mosaic and Roman Laws ” was published at Paris in 
I ^ 72 * Passages are quoted from the Mosaic La>^, and after each of these, with- 
out any further indication of intended comparison, are placed passages on the 
same matter drawn from the writings of the great Roman jurists or from the 
imperial constitutions. There are thirty-three passages from Paul, twenty- 
two from Ulpian, eight from Papinian, two from Modestinus, and one from 
Gaius ; eight from the Gregorian code, and five from the Hermogenian— 
how many (if any) from the Theodosian is not certain. A quotation from a 
constitution of A.D. 390 places the collection at a later date. The name 
Rufinus^ believed to be read on the MS., is supposed to indicate the 
author ; and it has been referred to Rufinus, a praetorian prefect of Theo- 
dosius J., Avho died in A.D. 395, and to Rufinus, a fellow-pupil of St Jerome, 
founder of the Mount of Olives Convent, and one of the fathers of the 
Church, who died in A.D. 410. Hnschke dates the compilation a few years 
before the end of the fourth century ; Vangerow, probably about the end of 
the fourth or the beginning of the fifth century.* Other critics place it 
several centuries later. It has also been called Lex Dei. It has been very 
useful in reconstructing the works quoted from, especially Paul’s Senieniice^ 
Ulpian’ s and the Gregorian and Hemiogenian codes. 

C^//su//a//r Vekris Czijusdam Jureconsulii.~ln 1577 Cujas published a 
compilation consisting of the statement of legal questions followed by their 
solution on the principle of the Law of Citations, each quotation being 
referred with precision to its author, .and the matter being digested into 
chapters. The author being unknown, Cujas announced the work as a 
Consulktio of some old jurist of the Lower Empire. It contains twenty-one 
passages from Paul’s Saif entice^ sixteen from the Gregorian code, tw'enty from 
the Hermogenian, and eight from the Theodosian. It has proved an im- 
portant help towards the right interpretation of the texts. As to the date, 
it can only be said to be later than the Theodosian code. Rudorff places 
it in the first half of tlie fifth century, wliile Huschke places it decidedly 
at the end of the fifth century. 

Three Roman Codes f>romuIgated by German Kings. 

As the^.northern tribes swarmed southwards, and closed in upon Rome, 
they respe^ed the Roman law in the territories they overran, and adopted 
the principle of judging every offender according to the laws of the nation 


* Puchta, 1,577 (Bk. 11 . Grsch. d. R, i?., sect. 135). Vangerow, Lehrhuch 

d. Pandtkttn^ 1, 6 {Einl. sect. 2). Cf. Hivchke, J urisp. Anteiiut.f pp. 616-20. Momzn- 
sen, eii. mat., p. 403 follg. ; ed. min., praf., xiv. foll^.,^ 

* Huschke, 7urii^. AtUeiuU., pp. 547-9. Vaiigerow^'’andeI'(c», 1, 6 [£inl. sect. 2). 
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diat he personally belonged to. After a time, some of the conquering kings 
formally promulgated, alongside of their own Germanic laws, certain bodies 
of RomSn law, binding* on all Romans within their kingdoms. 

JLex Romoita Visigotkorunty or Brnnarium Alarici . — The Roman law 
promulgated among the Visigoths in Gaul was drawn up, by order of 
Alaric and under ^fiie superintendence of Gojaric, count of the palace, 
probably by a commis^on largely if not wholly composed of Roman jurists ; 
and it was decreed at Aire in Gascony, A.D. 506, with the assent of the 
ecclesiastics, nobles, and prSvincial electors representing the people. The 
extant copy is one addressed to a certain count, Timotheus, and officially 
subscribed by Anianus, the secretary, by order of the king. No law or 
juristic opinion outside this compilation was permitted to be quoted in a 
court of law. The work contains — (i) constitutions {Ifges) extracted from 
the Theodosian code, and a series of NovclUr from Theodosius to Libius 
Severus (a. n. 438-461) ; and (2) extracts, on the principle of the Law of 
Citations, from a few eminent jurists — namely, the Institutes of Gaius 
abridged (with omission of the fourth book and several other portions as 
obsolete), Paul’s Sententia (five books), the Gregorian code (thirteen articles), 
the Hermogenian code (two articles), and I’apinian’s Responsa (two lines from 
the first book). With the exception of (iaius, the texts are accompanied by a 
very useful running commentary {intcrpriiatio) in the Latin of the day. I he 
compilation has been named Breviariitm Alaricianum (or Ahma)^ or 
Aniani; also, in the middle ages, Lex Thcodosiana^ Corpus Thcodosianum^ 
Liber Le gum y Lex Romana. It has preserved fragments of Roman law not 
otherwise known to us. It was more widely obeyed and more enduring 
than any of the similar bodies of law. The Codex Legts Vistgothorum^ pub- 
lished in Spain a century and a half later, was quite a different collection. 

Lex Romana Burgundionum. — I’hc Lex Romana of the Rurgundians 
also called, by a curious mistake of Cujas* (who first published it in 1566) 
Responsa Papiani (for Papiniuni) — was announced in the second preface of 
the Lex Gondobada^ so called from King Gundcbald, and published under 
his son Sigismund, in a.d. 517. It embraces only forty-seven articles, 
which are arranged after the l^x Gondobada, and consist mostly of .exts 
adopted from the Breviary of Alaric, with a few chosen directly from Roman 
writings. On the absorption of the Burgundian Kingdom by the Pranks, 
seventeen years later (a.d. 534)jlt disappeared before the Breviary of Alaric 
and the code of Theodosius. 

Edictum 7 'heodorici.—\ 5 ndGx the auspices of Theodoric, Cassiodorus 
and Boethius drew up an edict intended to be binding on (Riths and Romans 
alike. It contained scarcely any reference to private law, for it aimed mainly 
at the maintenance of the Western Empire and the romanisation of t e 
Goths. Savigny dates it a.d. 500; others, after 506. It remained in operation 
about half a century, being superseded by the Code of Justinian, a.d. 554* 


* In the MS. used by Cujas, this law immediately followa the Breviary of Alaric, 
which ends (see above) with two lines from Papinian. The words lie^ponsa ] apuint 
(contraction for Pajyiniani), which indicate the source of those two line*, anr en 
Breviary, were inadvertently^ffpposed by Cujae to be the title of the next ooUacUun. 
Cnjae oorrected hie mistake in the edition of 15 S 6 . 
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The Legislation of Justinian, 

At the distance of a century after the legislation *of TJheodosius^followed 
the legislation of Justinian. How urgent was the need for revision and re- 
organisation is pointed out by Ortolan : the plebiscita of ancient Rome, the 
senatusconsulta^ the edicts of the praetors, the numdfyus books of Jjie autho- 
rised jurists, the codes of Gregorian, of Hermogenian, of Theodosius, the 
constitutions of all the emperors who had come after him, texts accumulated, 
confused and contradictory, formed altogether a real legislative chaos.” 
For a century back, ever since the Theodosian code was published, imperial 
constitutions had been heaped up confusedly one upon another. The writ- 
ings of the jurists had increased but little — for, since the classical days of 
Alexander Severus, we hear of no original works, except three books by 
Charisius (on the office of praetorian prefect, on civil offices, and on wit- 
nesses), quoted to some extent in the Digest, and the Epitome of the Law 
by Hermogenian, already alluded to ; but the Law of Citations still 
cumbrously and medianically determined every question. 

Codex Vetus. — The Old Code (Codex Vctta) was published on April 7, 529, 
and came into force six weeks later. On February 13 of the preceding year 
Justinian had appointed a commission of ten jurists, presided over by John, 
ex-quaistor of the palace, ex-consul, and patrician, and including Tribonian, 
the statesman and jurist, and Thcophilus, professor of law at Constantinople, 
to consolidate into a single code the Gregorian, Hermogenian, and Theodo- 
sian codes, and the novels of the emperors subsequent to a.d. 438. They 
were instructed, “suppressing preambles, repetitions, contradictory and 
disused clauses, to collect and classify the laws under proper lilies, adding, 
cutting down, modifying, compressing, if need be, several constiuitions into 
a single enactment, so as to render the sense more clear, and yet preserve 
in each title the chronological order, so that this order may be noted by posi- 
tion in the code as well as by date.” * The work was divided into twelve 
books. Constitutions not embraced in it, with the exception of those con- 
nected \vith certain interests specifically designated, were forbidden to be 
quoted in court ; and the absence of a date to any constitution Ta defect that, 
under the Theodosian code, rendered a constitution devoid of authority) was 
supplied by the date of the code itself. 

Quin^uaginta Justinian ne.Kt turned to the writings of the 

jurists, and, on the suggestion of lYibonian, settled definitively, in a series of 
fifty constitutions, the controverted points that had proved so embarrassing 
under the Law of Citations. These “ Fifty Decisions ” were published at 
intervals during the next four years ; the most of them in a.d. 529-530. They 
have not survived in complete form ; but, apart from their influence on the 
composition of the Digest and of the Institutes, they were no doubt for the 
most part incorporated in the second edition of the Code. 

The Digest^ or Pandects. — The designations Digesia and Pandectee were 
used indifferently for comprehensive law treatises or collections, the former 
implying a cerj^in methodical arrangement. In former times, according to 
— — ^ 

* Dt noi\> Codice faciendo — first constitution at th«^ead of the Code. (Ortolan, 
IfitUnry of Homan Law (Prichard & Kasmith), sect 105,^^. 539, p. 444.) 
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Justinian, Digests had been compiled by Alfenus Varus (in forty boohs), by 
Celsus (thirty-nine), by Julian (ninety), by Marcellus (thirty), by Cervidius 
Scaevola fforty) ; amJ Ptndects by Ulpian (ten books), and by Modestinus 
(twelve). In A.D. 530 Justinian addressed to Tribonian a constitution, 
instructing him to undertake a thorough revision of the civil law, by collect- 
ing into a jingle code tl^whole of the useful matter of the juristic writings. 
Tribonian and his associates were to select freely from the writings of the 
authorised jurists, at their discretion ; giving no preference to any one over 
another, except on pure grounds of merit of particular opinions. They 
were to eliminate and to correct, to cut out repetitions and obsolete law, to 
harmonise contradictions, and to avoid inserting matter already contained 
in the code of the constitutions. The work was to be in fifty books, divided 
into titles in the order either of the code or of the rerpctual Edict, as they 
should think fit. No future commentaries were to be permitted. 

With the assistance of sixteen jurists, Tribonian completed the compila- 
tion in three years, a.d. 533. The hasty work was inevitably imperfect, the 
instructions of Justinian being in many points little attended to. Contradic- 
tions and repetitions still remained, aggravated by mutilation and alteration of 
the original texts of the jurists (thirty-nine). “ Whether to efface the traces 
of abrogated institutions,” says Ortolan, “whether to substitute new solu- 
tions for those formerly given, or to reconcile the ddferent fragments, or to 
secure greater lucidity, or for the sake of brevity, or for other reasons, the 
writers of the Digest made ample use of the licence they had received 
to change and correct the quotations, and some jurists never broached that 
which the Digest causes them to say.” Still, in spite of all this, the value 
of the work, whether to the subjects of the empire or to later students. Is not 
to be exaggerated. It was published on December 16, and came into force 
on December 30, 533. As usual, the cjuotation of any juristic opinion not 
contained in it, and the publication of commentaries on it, were prohibited 
under penalties. 

From an examination of the grouping, and of the sequence of the frag- 
ments under each article. Illume, a German jurist, was led to the belief that 
the extracts fall into three distinct series, which correspond gencr dly with 
the first three years of prescribed legal study, and may have been pre- 
pared by separate sections of the commission, including respectively tlie pro- 
fessors of such years and subjects. The first series Illume calls the Series 
of Sabinus, consisting of extracts from commentaries on the writings of 
Sabinus, with a large number of other extracts for the most part drawn from 
numerous institutional and other elementary writings. 'J he second is the 
Series of the Edict, consisting of extracts from commentaries on the Edict, 
with many other, more or less closely allied, passages. The third is the 
Series of Papinian, prominent in which are the Questions, Answers, and 
Definitions of Papinian, with extracts from similar works of several other 
other jurists. 

The Institutes . — The Institutiones for Jnsiiiutay or Eiementa)^ an cle- 
mratary treatise for students, was announced as in contempiation, in the 
constitution decreeing the compilation of the Digest. It seems to have been 
taken in hand by Triboni?^ assisted by Theophilus and Dorotheus, the 
senior law professors at Constantinople and Berytus. It was to be based on 
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the esdstittg elementary works of the jurists, and, in fact, it follows very 
dosely the Institutes of Gaius, the most celebrated of them all. Obsolete 
law is omitted, and more recent law is inserted, ffirtrapts and e 3 ft)lanations 
are mixed up in a consecutive exposition, and the sources of the fragments 
are not indicated. The work is in four books. It was published by a special 
constitution investing it with the foace of law, on N^ember 22, and probably 
came into force, with the Digest, on December 30, 533. ^ 

The New Edition of the Code {Codex repetitce prcelectiohis ). — In a con- 
stitution dated December 17, 534, Justinian iifiormed the Senate of Constan- 
tinople that he had commissioned Tribonian, Dorotheus, and three eminent 
lawyers of the city, to prepare a second edition of the Code, incorporating 
under the proper heads the Fifty Decisions, and a large number of constitu- 
tions subsequent to the first edition, and “ suppressing without scruple 
whatever appears to be superfluous, abrogated provisions, repetitions, and 
contradictions.” The New Code came into operation on Deccember 29, 
534* This is the edition now extant. It is the first edition, however, that 
the Institutes refer to ; and hence, from the changes introduced into the 
second edition, the references are sometimes at fault. The most ancient 
constitution formally ascribed to an emperor belongs to the reign of Hadrian. 

From this it has been rashly inferred that none of the constitutions were of 
older date. 


7 he Afl 7 >els {Novellce Consttiutiones\ — Justinian reigned for thirty years 
longer (till a.I). 565), and continued to issue new constitutions modifying the 
Digest, the Institutes, and the Code. These were published in Greek, for the 
use of the niultitude ; and some of them also in Latin, for use in the West. 
'1 here remain 152 in all : 30 relating to ecclesiastical affairs, 58 to the adminis- 
tration of the public or criminal law, and 64 to private law. The Novels were 
intended to form a collection in continuation of the previous compilations, 
but It does not appear that any such official arrangement was ever made. 
They come to us from four sources, (i.) We have fragmentary extracts 
^anng on ecclesiastical law, quoted under corresponding canons in a work 
on Canon Law (No/xoxavwK) by John of Antioch, a learned priest, whom 
^stinian created Fatnarch of Constantinople in A.D. 564. (2) Juliani 

NMrum Epitome, a Latin abridgment of 125 of the novels, puksh^ 
about A.D. 570 by Julian, a professor of law at Constantinople, mos/probably 
as an elementary treatise. This work was extensively used in Italy and 
oaul. (3.) A Latin collection, of unknown origin, containing 134 novels 
with Latin translation of such as were promulgated in Greek, widelv circulated 
in Italy under the title of Auiheniica, or Uber or Corpus Autheiiticarum or 
simply whether in contrast to the abridgment of Julian, or in 

wordance with the tradition that those were the very novels promulgated 
y Justinian in Italy. The last reason was the origin of another title of the 
collection- (4.) A Greek collection, also of unknown 
origin, containing 168 documents (152 novels and 3 edicts of Justinian 
with some novels of his two immediate successors and 2 edicts of pratorian' 
prefects), probably in the original form. The last two collections are not 

largely wanting or incomplete. It may be added 
that there is extant at Paris a MS. containing yx G reek an index or catalogue 
of the novels. Very few of the novels seem fo have appeared after the 
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death of Tribonian, A.D. 543. The novels were published in Italy, by order 
of Justinian, a.d. 554. ^ 

CorfuT Juris,^Chrpus Jufis, or Corpus Juris Cnnlis (as opposed to 
Corpus Juris Carumici), denotes the whole body of law embraced in the 
Digest, the Institutes, tlw Code, and the Novels. The term originated 
with the glossators. ^ • 

It is to Tribonian that the merits and defects of Justinian’s ^reat work 
must be chiefly ascribed. 


CHAPTER V. 

THE GRiECO-ROMAN OR BYZANTINE LAW ^ (A.D. 565-1453). 


yUSTINIAN'S Code in the East. — In I453> about nine* centuries after 
Justinian, Constantinople was taken by the Turks, and the Empire of 
the East was overthrown. During some five centuries, or more than half 
the existence of the Eastern Empire after Justinian, the law nominally re- 
mained as settled by Justinian’s legislation, modified indeed by subsequent 
novels of the emperors ; but about the end of the eleventh century the 
Justinian code fell into abeyance without special abrogation. The great 
causes of its decay were — the change of language from Latin to (I reck, the 
accumulation of fresh law and of commentaries and the authorised re* 
adjustment of the whole, and the overpowering influence of the ecclesiastical 
or canon law. 

The Greek Jurists of the Half-Century after Justinian t^Antiqui)^ 
A.D. 576-625. — During the fifty years following the death of Justinian, there 
appeared in Greek not only literal and epitomised translations, and sum- 
maries of contents, which Justinian had expressly permitted, but also, and 
even in his own lifetime, commentaries or interpretations, which he I ad 
expressly prohibited as “rather perversions.” The Greek jurists that 
performed this work of translation and interpretation were mostly profes- 
sors of law — the school of Justinian and their immediate successors. They 
have been called the Antiqui. Only three or four of their works are still 
extant in MS., the rest being knowm to us from fragments cited in the 
imperial compilations of the ninth century (chiefly in the Basilica\ or in 
later writings. To each of the four sections of Justinian’s work their studies 
were directed. The Institutes was reproduced by Thcophilus in a Greek 
paraphrase, which has come down to us in various MSS.; and it formed the 
subject of two commentaries, by Dorotheas and by Stephanus (also a pro- 
fessor of law at Berytus, a.d. 555), now known only from quotations. The 
Digest gave rise to numerous commentaries — by Theophilus, Dorotheus, 
Isodorus, Stephanus, “Anonymous” (conjectured to be Julian, viho wrote the 

^ See generally Zachariae vo*.‘iCingenthal, Ifijdoricp lurin Gnfro- Romani delinealiot 

Qe$ch. d. Gr.'Rbm. Rechtt. Mortreuik du Droit Byzaniin, 
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Epitome Novellarum), Cyrill, Theodorus of Hermopolis, Gobidas (or Cubi- 
dius), and Anastasius — also known only from quotations. The Code was 
translated and largely commented on. There are references to 1 transla- 
tion into Greek, with a concise commentary, by Anatolius ; a more extensive 
commentary, by Isodorus ; a translation, with a still larger commentary, by 
Thalelaeus ; two abridgments, by Stephanus and 1 ^^^ Theodorus pf Hermo- 
polis ; and a new commentary by Phocas. The Novels apjjeared in three 
abridgments, by “ Anonymous,” by Athanasius, and by Theodorus of Hermo- 
polis, which have reached us in MSS. nearly complete, except that the first 
appears only in fragments and in quotations. There were also the four 
works previously enumerated (page 92). Two commentaries on the novels, 
by Philoxenus and by Symbatius, are referred to in quotations. And, finally, 
there may be mentioned three monographs on special subjects. 

Manuals or Codes of the Byzantine Emperors {Ecloga^ ProchiroHy 
Epanagoge, Basi/iea)^ A.D. 740-911. — A long period of neglect and languish- 
ment succeeded. The labours of the jurists on Justinian’s code having 
apparently cca.scd, tlic next subject of legal activity was the imperial con- 
stitutions ; but not till a long century later. Meantime (a.1). 717) the public 
school of law at Constantinople was closed, not to be opened for a century 
and a half to come (A.D. 866). At length, from about the middle of the 
eighth to the beginning of the tenth century (740-91 1 ), there appeared at inter- 
vals, under imperial authority, a series of three works on the constitutions. 
Those j)rofessed, indeed, to be derived from Justinian’s compilations, but 
actually they were founded on Greek translations, abridgments, and com- 
mentaries, w'ith which Justinian’s texts were overlaid, and by which they 
were in the long run superseded. 

1. In A.D. 740 a work called h'Koyri rSjv vo'Muvy or Ecloga Legum (A 
Selection of the Laws), or the I saurian Law, w'as published under the 
sanction of Leo III. the Isaurian and his son Constantine Copronymus, 
joint eni])erors (720-741), It was prepared by a commission of three jurists 
— Nicetas the qiuvstor, another Nicetas, and Marinus. It consists of a 
preface and eighteen titles ; and the various extant MSS. contain various 
appendices, which arc chiefly formed of extracts from the jurists of the sixth 
century; but the most complete appendix (in MS. of the middle of the 
ninth century) contains also extracts from the Rhodian maritime laws, from 
certain military laws, and from the Georgian or rural law^s. The Ecloga 
was a poor production, and gradually fell into partial disuse, being at length 
abrogated, after the lapse of nearly a century and a half, partially by the 
Proch irony and absolutely by the Epanagoge. 

2. About A.D. 878 (870879}, a manual called 6 vo,u.o;^ Upoyttpov 

¥0fiixhv, or Proehirofty also knowm as the constitution of Basil, or the constitu- 
tion of the three emperors, w’as published under the sanction of Basil the 
Macedonian and his sons Constantine and Leo the Philosopher. It survives 
in various MSS., and consists of a preamble followed by forty titles, under 
which are grouped fragments from Greek abridgments and commentaries of 
Justinian ar d from the Ecloga, and recent amendments of the law from 
imperial constitutions. In the prCi^mble the Ecloga is contemptuously dis- 
credited as a jumble rather than a selection !^Jaws, and it is abrogated as 
far as necessary at the time (Seof 
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A few years later (884-6), a revised edition of this work, called 

roD vo;tiou> or Epanagoge Legis, was published under the sanction of 
Basil ancfhis sons L|po Ad Alexander (joint emperors, 879-886). This was 
intended as a sort of introduction to a general revision of the ancient laws 
— an undertaking that had been announced in the preamble to the Prochiron^ 
and of wh^h several vo^Rnes had already been published. In the preamble, 
the ignominious abrogation of the Ecloga is recorded ; and the bitter terms 
employed have been attributed to the religious opposition between the 
houses of Basil and Leo. * 

The Prochiron and the Epanagoge became, both in Byzantine jurispru- 
dence and practice, till the end of the Eastern empire, the constant resource 
and chief authority of the lawyer ; but the most important portion of this 
legislation is the BasilicceP (Ortolan, History of Roman La^iV, 593.) 


3. The Basilica or Basilicce (ret jBctstXtxa K>,a//xa, or ai SagtXfxai (i/arajii;, 
“the imperial laws or constitutions almost certainly without any reference 
to the name of the emperor Basil), originally known as the Revision of the 
Ancient Laws (37 avcctcdOocpaii tUv craXa/wv or Kepurgatio veterum 

legum^ or Basilica repeiiice prcpleciioms\ was the completed work just 
referred to as announced in the preamble to the Prochiron, and begun under 
Basil. It was probably published under Leo and his brother Aleva luler and 
his son Constantine I^orphyrogenitus (a.d. 906-911). Originally the work 
was disposed in six volumes, divided into sixty books, which were subdivided 
into titles. No complete MS. of the whole work remains, but a very able 
re-construction was attempted by Professor C. W. K. lleimbacb, of Jena 
(1833-70), from MSS. of various periods and of complementary contents-~an 
undertaking that has been characterised as one of the most important liter- 
ary works of the nineteenth century. The object of the compilers (whose 
names and numbers are unknown) was to prepare a (ireek version of Jus- 
tinian’s legislation, revised, systematised, and supplemented by subscipient 
constitutions. The original text was little used ; the extracts were drawn 
from the translations, abridgments, and commentaries of the sixth century 
jurists, with the text of such novels as had been promulgated in (ireek and 
in the Prochiron. Many of the laws of the Digest arc omitted, and mai y 
laws and extracts from ancient jurists not contained in the Digest arc 
inserted. The fourfold disposition of the law into Institutes, Digest, Code, 
and Novels, was regarded as a serious embarrassment, which the compilers 
proposed to remove by effecting an amalgamation of the four works. 
Further, the text (except where the Institutes is cited) is accompanied 
with a profusion of annotations, or scholia.^ including interpretations, ex- 
amples, developments, and sometimes conflicting decisions upon the text. 
A marked distinction is observed in these : some are passages from the 
sixth century jurists, and were therefore called ^raXa/a, or antiqua; others 
are due to later jurists, and have been termed scholia proper. The Basilica^ 
it must be carefully noted, was not promulgated as a fresh and final source 
of law superseding all previous sources, as was the case with the legislation 
pf Justinian ; for the legislation of Justinian was still acknowledged as the 
ultimate source of the law, not being oirerruled, but only accommodated to 
the wants of the time by thq^vision in the Basilica. In fact, however, the 
Basilica^ being in the Greek language, and being authorised by imperial 
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sanction, thrust the original works of Justinian into the background, although 
it did not formally take their place until late in the deventh century. ^ 

The Later Greek Jurists of the Empire (A.D. 91 1-^45 j)-— The pifblication 
of the elementary works, the Prochiron and the Epanago^e^ and of the code 
of the Easilica^ naturally prompted a fresh series of juristic commentaries, 
abridgments, and revisions. The ecclesiastical la^was also studied with 
equal ardour. 

I. To the scholia on the Basilica^ reference has jus? been made. 
The main text (xe^aXaia, or capitula) contlliued unaltered ; the scholia 
antiquay whether added originally or soon after publication, were con- 
stantly reproduced, and later scholia were crowded on the margin of 
each jurist’s MS., adding to, suppressing, amending, or otherwise modify- 
ing previous annotations or the doctrines of the text, all through the re- 
mainder of the Empire. Five of these later jurists are known to us by name 
— ^John (Nomophylax) and Calocyrus Sextus (about the middle of the 
eleventh century), Constantine of Nicaea (later), and Gregory Doxapater 
and Hagiotheodorites (of the twelfth century). 

Several abridgments of the Basilica were prepared for practical use. An 
fxXoyi^ {Synopsis Basilicorum)y composed about 997, and furnished 

later with successive additions, survived in considerable respect, for some 
four centuries, till the close of the empire. Another concise and systematic 
abridgment was made in the second half of the eleventh century (1072) by 
Michael Attaliates, under the title of rio/n/Aa (Opusculum dc jure). 

The two preceding works were also abridged and alphabetically arranged, 
under the title of M/xf^ov xatrd crittyCm-, or Synopsis minor, in the second 
quarter of the thirteenth century. 

2. The manuals of Basil also suggested the compilation of similar works, 

or themselves underwent revision, (i.) The ruv or Epitome 

Legum, in fifty titles, founded partly on Justinian, partly on the Epanagoge or 
the Prochiron^ was compiled in a.d. 920 ; and an enlarged or revised edition, 
in the order of the Prochiron, was published towards the end of the reign of 
Constantinus (945-959), under the title of Epitome ad Prochiron niutata. 
(2.) The Epanagoge aucta, a revision and enlargement of the Epanagoge, 
belongs to the last quarter of the tenth or the first quarter of the eleventh 
century. (3.) The Ecloga ad Prochiron ynutata also, a compilation from the 
Ecloga of Leo, the Prochiron^ and the Epitome, with additions from other 
sources, dates about the middle of the eleventh century, in the reign of Con- 
stantinus Monomachus (1042-54). (4.) The Prochiron aucium, a revised and 
greatly enlarged edition of the Prochiron, appeared about 1300. 

3. Four other works, two of the eleventh and two of the fourteenth cen- 
tury, may be mentioned as largely based on the foregoing, (i) The 
{Espetientia Romani), a compilation, under 75 titles, of cases (with their de- 
cisions) drawn from the Sententia and other writings of Eustathius Romanus 
(A.D. 960-1000), belongs to the reign of Constantinus Monomachos (1042-54). 
(2) The Synopsis Legum of Michael Constantinus PscDus (aj>. 1020- i 105) was 
couched in unpoetic verse, and dedicated to his pupil, the Emperor Michael 
Ducas (1070). (3) After an interval qf some two centuries and a half, in 1335, 
the monk Matthseus Blastares published a Mai«;\al of Civil and Canon Law, 
which enjoyed great reputation during the century following. (4) And ten 
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years later, 1345, Constantine Harmenopulos, jiidgre at Thessalonica, issued 
his Hexabiblos ( UpCxapov ruv vofimv to Xtyofism ri t^a/ 3 // 3 Xo;) or Promptuarium 
— a lucid^nd methqdic^ exposition in six books, under 80 titles, adapted to 
the jurisprudence of the age, the matter being drawn from the Prochiron^ the 
Synopsis Basilicorum major and the Synopsis minor^ the UsTpciy and (to 
some extejt) the Bcio^<^( Leo. This ^aork became famous throughout the 
East, commanded the respect of the Greeks under the Turkish domination, 
and even foun 3 its way into the West. 

4, The A'ozW/a^ of the po^-Justinian Emperors of the East dealt more 
with religious and political affairs than with private civil law. 

5. At the same time the ecclesiastical law was closely allied with the civil 
law, and many of the jurists were as good canonists as civilians — for instance 
Psellus the younger, Doxapater, and Blastares. The great compilations 
contrasting the civil and the canon laws were called Nomoianons ; and of 
course these were abridged by some jurists, and recast into systematic 
treatises (syntaf^maia) by others. The Nomocanon of John of Antioch has 
already been mentioned (page 92) ; it was revised and enlarged by Photius, 
and published under Basil in 883. The most celebrated of the later 
canonists were John Zonaras, who wrote in the twelfth century, and 
Theodorus Balsamon, who died early in the thirteenth century. 

Fall of the Empire of the Rast^ A.7). 1453. — On the overthrow of the 
Eastern Empire, the Koran superseded the (>r;eco-Koman law as the law of 
the dominant people. Still the codes and manuals of the Byzantine 
emperors remained the law of the vanquished Greeks ; even after the 
modifications of four centuries, they entered as the chief basis into the 
codes promulgated in Greece only half a century ago (1834), and they have 
been recognised as traditional law and custom in all subscciucnt attempts to 
formulate a complete system of law for the Greek nation. 

The Later Study of Byzantine Law ifi the West. — The fall of Constanti- 
nople and the supremacy of the Turks led to a westward migration of learned 
men, carrying with them relics of Byzantine art, literature, and law. Copies 
of the works on Graeco- Roman law, in parchment rolls or volumes, were 
deposited in many of the great cities of the West, especially in Italy. Th; 
Greek paraphrase of Justinian’s Instilt/tes, by Theophilus, was published at 
Basle in 1534 ; the Hexabiblos or Promptuarium of Hannenopulos, at I\aris, 
in 1540; the Syftopsis Basilicorum^ in 1575; the Basilica^ in 1667; the 
various collection of both canon and civil law' texts, in 1 573 and 1 596 ; the 
canon and the Nomocanons^ from 1661. Those sixteenth and seventeenth 
century editions commonly included a Latin translation. The active study 
of the Grseco-Roman law declined during the last century, and passed from 
France into Germany in the early years of the present century. Ever since then 
the palm has been retained by the Germans, who have examined every MS. 
and issued the best editions ; but the generous rivalry of France has been 
represented by several brilliant names. 



98 


CHAPTERVL,. 

THE JUSTINIAN LAW IN THE WEST. 

Zatc/ of Justinian in Italy .— Edict & Theodoric Siad ruled 
in Italy for only a short half century, when the victories of Belisarius 
and N arses opened the way for the extension Cf Justinian^s legislation to the 
schools and courts of Rome and of Italy, by a pragmatic sanction dated 554 * 
From this time forward the Byzantine power maintained a footmg in Italy 
for about three centuries. Very soon, however, it began to suffer curtail- 
ment. In 568 (fourteen years later), the Lombards descended and seized a 
large slice of imperial territory ; in 726 (172 years later), Rome threw off 
Byzantine supremacy ; in 752 (19S years later), the Exarchate of Ravenna, the 
Pentapolis, and Istria, were conquered by the Lombards ; in 774 (220 years 
later), Charlemagne founded the Pontifical States and the Frankish king- 
dom of Italy on conquests won from the Lombards ; and about the middle 
of the ninth century (about 300 years later), the Byzantine power was ex- 
tinguished in Italy by the independence of Pisa, Naples, and the southern 
shores of the peninsula. During those three centuries the Justinian law 
remained all but unaltered, especially as regards the civil law. Under 
pressure of the wars, Odofredus (died 1265) tells .us, the school of Rome was 
transferred to Ravenna, whence the books of the law (that is, probably, the 
official MSS.) were carried to Bologna. Bologna ceased to be ruled from 
Constantinople in 728. Pisa and Amalfi, both also interesting for their pos- 
session of Justinian MSS., remained under imperial rule more than a century 
longer, after which their rivalry continued till the final overthrow of Amalfi 
in 1137. And through all these changes the Roman law continuously 
flourished in Italy. 

Greater than a shifting territorial supremacy were the influence and the 
authority of the Church in supporting and fostering the Justinian legislation. 
For the Popes and the pontifical courts ranked the Roman civil law only a 
little lower th.in the c.anon law, and consistently upheld its authority ; their 
influence penetrating far bc} ond the borders of the States of the Church, 
wherever an ecclesiastic found his way. 

Yet more general was the influence of the principle of the personality ot 
the laws. The conquering nations maintained their own laws ; the Roman 
subjects of the empire and tlic clergy obeyed the Justinian law ; the Romans 
of the territories subjugated by the northern invaders obeyed, as we have 
seen, chiefly Roman laws sanctioned by the invading kings. The principle 
was long adhered to. In the ninth century Lothar 1 . ordered that the 
whole of the population of Rome should be interrogated as to what law they 
individually desired to live under, so tliat they should be judged by that law 
of their clioice, and by no other law. 

Thus the Roman law, either ante-Justinianian or Justinianian, lived on 
through all vicissitudes of territorisj conquest ; “ and, even in the obscurity 
and during the development of the feudal systq^, it was perpetuated, if not 
as a science, at least in practice, leaving the proofs of its authority in the 
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decisions, in the acts, in the fonnulae of those times, and in the letters and 
writings of learned men.” (Ortolan, History of Roman Lau\ 122.) 

The€utw o/fu^tinfhn in Gaul, — As in Italy, so in Gaul the Roman law, 
whether ante-Justinianian or Justinianian, was preserved through ecclesiastical 
influence and the principle of the personality of the laws. We have already 
spoken of the Roman Jihv of the Visigt^hs (or Breviary of Alaric) and of the 
Burgundians, and of tne superior quality and vitality of the former collec- 
tion. The eiJitome of the Novellce,, by Julian, which formed the basis of the 
Breviary, was also known in*Gaul in the ninth century, probably through the 
relations of the clergy with their Italian brethren ; and the two works were 
often copied together in the MSS. of the age. The works of llmcinar, 


Archbishop of Rheims, too, dating about the middle of the ninth century 
(845), indicate acquaintance w'ith the (^.regorian, Hermogenian, and 'I’hco- 
dosian codes, and with the Comparison of the Mosaic and the Roman laws. 
But it is in the writings of Ivo (1035-1115), Bishop of Chartres, that wc first 
light upon traces of the Institutes, Digest, and Code of Justinian ; and m his 
Pannormia and Dccretum, compilations of canonical te.xts, are found minuT- 
ous fragments drawn from these sources. Ivo was a tcllow-pupil of the 
Italian Anselm (afterwards Archbishop of Canterbury) in the BtMiediclinc 
Abbey of Bee, in Normandy, under Lanfranc (who had pievioiisly won a 
reputation at his native Pavia as a teacher of the civil law) ; and this 


experience, as well as subsequent 
bable origin of his familiarity with 
Italian collections of the eleventh 


travel to Italy, would ])oint to the pio* 
Justinian’s works. For there wcie several 
century, to one or other of which all Jus- 


tinian’s compilations furnished cpiotations, and Ivo was prepared to seek for, 
and w'ould be sure to provide himself with, the best and newest literature on 


the subject. 

With the progressive fusion of races would coincide a progressive fusion 
of laws and customs, and the principle of deciding a persons laws arroiiling 
to his origin or his choice would tend to fall into abcy.ance. At the same time 
the Justinian law and the canon law flourished side by side, and were 
gradually absorbing or overshadowing the Germanic laws and usages of the 


dominant people. 

The Bolflg^m School and the Glossators (a.D. i ioo-i2rx^).-- As late as V e 
first half of\hc eleventh century the study of the wo’ksc.f Justinian was 
kept up in the school at Ravenna, as uc gather from the writings of St 
Damian (988-1072), Bishop of Ostia ; in the tenth and early part of the 
eleventh century, the Lombardian law was the main study of i’avia, which 
Lanfranc left for Bee in 1042 ; and in 1075 Pepo delivered a public course 
of law at Bologna, where Irnerius, the first of the Glossators, was presently 
about to found the famous school of law, and to communicate to the study of 
jurisprudence such an impulse as has justly been termed a Revival. 

The G/cssators were jurists that inscribed on the MS.S. of the Justinian 
law’s interlinear and marginal notes explaining difficult words and passages. 
The practice was by no means new, but it had never been carried out to 
such an extent or with such ability ; for the glossators commented at length 
on the whole of Justinian’s books, and^their glosses were received as authori- 
tative over the whole of Europe. The extended glosses of a single jurist 
often formed a connected commentary on a portion of the Corpus Juris, 
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Closely allied in character with the glosses were the summcs^ or summaries 
preliminary to exegetical lectures on particular portions of the Corptis Juris ; 
casus, or cases constructed to exemplify or illustrate di^cult points ; and 
brocarda, or rules of law drawn from the texts, with parallel passages con- 
taining apparent difficulties, and with the attempts at explanation. The 
glossators also gave oral instruction, end wrote speAjl treatises, chiefly on 
actions and procedure. 

The glossators flourished for about a century and a half, frohi the begin- 
ning of the twelfth century to the time of A^cursius, who died in 1260. 
Irnerius, the founder of the school, is known to us only as chief of the 
Bologna doctors {htcerna juris) in 1115, and as occupying a high post in the 
service of the hunyicror Henry V. in 1116-18. After him may be mentioned 
four famous Bologna doctors, who all died about the end of the third 
quarter of the twelfth century ; Bulgarus (died 1166), Martinus Cosia (died 
shortly before), Jnrolius (died 1178), Ugo (died 1166-71). Placentinus 
. (i 120 92), named from Placentia his birth-place, founded the first French 
school of law at Montpellier in 1180, and introduced the writings and the 
method of the glo‘>sators. Vacarius, a Lombard, who was taken from 
Bologna to Ihigland in 1144 by Theobald, Archbishop of Canterbury, 
founded a school f)f law at Oxford, and introduced the writings of Justinian 
and the system of Bologna. He also met the wants of the pofircr students 
by publishing extracts from Justinian, with concise glosses, under the title 
Liber cx cum Icuio jure excepius, el pauperibus precseriim destiuutus. Another 
very celebrated glossator was Azo, whose importance to us is ^■astly enhanced 
owing to the indebtedness of Bracton to his writings. The last of the 
glossators was Accursius (iiS2-i26o\a jiupil of Azo’s, who was a jiiofessorof 
law for many yeais at Bologna, and afterwards occupied his retirement in 
compiling the “(ircat Clo'-s.” This work “contains extract-^, collected and 
combined in the margin of each text, from the entire Corpus Juris, and is a 
collection of the ancient annotations of the whole school of the gloi^sators, 
supplemented by Ins own annotations.” For the next eighty \eais the 
authority of the gloss was even superior to the authority of the text. 

In spite of all tl^ useless and absurd matter abounding in the writings of 
the gloss.itors, their labours arc valuable — (1) on points of construction of the 
text ; attil (2'' for references to all parallel, similar, and contradictory passages 
in the whole Cerpus Juris. 

There are two elementary manuals of Roman law, formed on the model of 
Justinian's Ir^fi/u/es, and belongingto the period between the later part of the 
eleventh and of the twelfth centuries, that cannot be definitely assigned as pro- 
ducers or as products of the activity of the glossators. Though based on the /;/- 
sti/u/es,aAd similarly disposed in four books, both wmrks show variations from 
the order of subjects in the Institutes, and they contain also pa-sages from 
the Pahdects, the Code, and Julian’s Epitome of the Novels. The Brachy- 
logus iotius jun's' a^uilis (also knowm as Corpus Legum, or Summa Xovel- 
lesruniyox Ench iridium'), Savigny is inclined to think, w'as composed in Italy 
about the opening of the twelfth centurys and perhaps by Irnerius himself. 
The Petri Exceptiones Legum Romanqrum, w'hich may also be dated in the 
first half of the twelfth century' (Savigny would plav? it before, Laferriere after, 
the rise of the Bologna school), was composed by Petrus, a jurist of Valence 
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in Dauphind, otherwise unknown. In this work the author has adapted the 
Romai^ law to the circumstances of the Province (.'\rlc>), moditsini; it by 

rule*? of canon law^and bv local customs. 

0 

The revival of the study of Justinian law and tlie rise of the Ihdojjna 
school were lonc^ (tili #726') crroncou;^y attributed to tlie allowed discovery 
of a copy of foe Pandects (said to have bcc'ii sent l\v Justinian to 

Amalfi) at tiie sack of Amalfi by the Pisans in 11,^7. P»ut the study of 
Roman law, w e have Just recn, was pursued with aidcnt enthusiasm long 
before 1 1 37, and tlie sack of Amalfi in that \ear by the Pisans is notan 
absolutely certain historical event. lIowe\cr, the MS. in question, now called 
the Piifufi'L'/iC luortniintT — having been carried to rioieiuc on the conquest 
of I'isa in i.;o6 — was well known to the glossators, who relenial to it as the 
Litic 7 \i It is a verv ancient and valuable ((»pv of the entire Pan- 

dects, the only one now extant that dates before the age ot the glossators. 
The glossators, howe\cr, jiosscssed many other MS.S. ot ancient il.ite ; and 
it was by the diligent ciitical compariscin of these with each <aher and with 
the Pisan MS., that they succeeded in icconsti ucting the iec(“i\cd text of 
the Pandect s or / '.v/ga/a, the X'lilgate'. 1 he division 

of the \’ulgatc into three sections or volumes — the /Vgev///;;/ I ttus (con- 
taining the Digest, llks. i.-xxiv. 2\ the hijintiatuDi \\iv. 3 -wwiii.), 
and the No:'um (1)., x\\ix.-l. - w.is tiaditum.il till the seven- 

teenth century, after which it ceased to be maintained m the new editions. 
The origin (»f it has been attributed to ibe jiieteme.d obtaining of texts by 
the early glossators. (.See .Sa\ igny, Gc^ih. d. Kvni, lu\/it\ ini Milti latter^ 
iii. 422 follg. (Kap. xxii. sect. i 57 /* Mavn/, fours, j,2ob [Jufnui. S;*. 

'I'hc fame of the llologna school sjiread tliroui’.liout J an o’pe, attracting 
crowds of students from all qciarlcrs, and kindling wulrly a vivid mtciest in 
the books of the law. About II 35 » earlier, the (.txlc ot Justinian vv.is 

translated into French, and in the ihiiteeiuh (cntiiry many I icmh transla- 
tions were made of the Digest and the Institutes as well as of the Lode, 
The canon law itself seems to have been in danger c.f sufieiing (omplcte 
neglect in the ardour of the clergy to study the law of Justinian. In ihj 
twelfth centurv' three successive councils (at Rhciiii'', 113* ♦ Latcr.m, 
1139; at 'Pours, 1162) stringently forbade ccclcsiastit s *0 study the secular 
{phvsu a ?n ic^esi'c mundaiias)\ early in the thirteenth century (1220) 
this prohibition w’as confirmed by a decretal of Honorius Ill.,\vbich also 
extended it specifically to l^aris and the neighbouring towns ; and, notwith- 
standing the protest of Dumoulin three hundred years later, and the excep- 
tional order of the Parliament of Paris in 1576 in favour c)f L’ujas and other 
Parisian doctors of canon law, it was re-enacted in 1379, and not finally 
removed till a century later (ibyc^), having lasted for four centuries and 
a*half.’ The strict limitation of Parisian teaching to theology ^vith only 
such references to civil law as might be absolutely necessary; was favourable 


^ Hallara Hays the prohibition was silently diaregarded. He %f< rH to Crevier, 
Hiit. de VUniv. de Pans, i. 316, and ii. 27^. Middle AtjKS, iii. 417 Uh. ix. Part I.). 
Cf. Maynz, Cours de Droit Pjf-main, i. 263 {Introd. sect. 86)* bavic'^ny, (Jesch. d. 
Jtdm. Ilerhts im Mitielalter, iii. 337-374 (Kap. xxiL sect. 126-140), Laferriire, JJat. 
du Droit /-Van^ais, iv. 328 follg. , 
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to the continued predominance of Bologna in civil law, to the growth of the 
Montpellier school, and to the establishment of nc^ s(^ools, the thief of 
which were located at Toulouse (1233)) ^ 1 - Orleans ^before 1236). All 

those great schools (except Paris), and the numerous schools that sprang up 
in the succeeding centuries, taught th^ civil law on ti^e basis of the texts of 
Justinian.^ 

The Scribcntes (a.D. 1260, or rather 1340,— 1510).— For ^bout eighty 
years (1260-1340) the reputation of Accursius wds supported by his sons and 
a series of followers, in whose servile preference of his gloss the text itself 
was forgotten. A reaction gathered head with Cinus (1270-1336), and was 
carried to a successful issue by his distinguished pupil, Bartolus (1314-57), a 
native of Sasso Ferrato in Umbria, professor of law at Pisa (1339) and at 
Perugia (i343>57). Bartolus was the chief of the Scribcntes — a school that 
rejected the authority of the glosses, and taught principles drawn directly 
from the texts. Bartolus wrote commentaries on the three sections of the 
Digest and on the Code, as well as ConsiHUy Quastioncs, and Tractatus j 
and all his works were received with distinguished honour throughout 
western Europe — in Italy, France, Spain, and Portugal. 

The Humanists (a.D. 1500— 1600).— During the latter half of the fifteenth 
century, the study of classical literature, revived throughout the West by the 
refugees from the catastrophe of the empire of the East, had suggested, 
especially to the students of Italy, the helpfulness of philology, literature, 
and history to the progress of the study of jurisprudence. With the 
sixteenth century begins the so-called school of the jurists that 

extended their studies beyond the legislation of Justinian (which had till 
recently for the most part engrossed their attention) to the whole history of 
Roman law from the earliest times, in the East as well as in the West, and 
that carried their researches beyond legal documents into all the works of 
classical literature {Lettres HitmaincSy Litterce Humaniorcs). 

The first three humanists of note were quite as much scholars as jurists. 
In 150S, Guillaume Budd (Budeeus) of Paris, secretary to Louis XII., and 
Master of Requests to Francis I., a great scholar and antiquarian, published 
twenty-four books of annotations on the Pandects. About the same date, 
Johann Ulrich Zaze (Zazius) published annotations and interpretations of 
antc-Justinian legal works. In 1518 Andrd Alciat (1492-1550), a greater 
jurist than either, published commentaries on the three last books of the 
code (the 'Ires Libri) ; and subsequently was professor of law at Avignon 
(1522), Bourges (1529), Pavia, Bologna, and Ferrara successively. But the 
greatest of all the Humanists was Jacques Cujas (1523-90), of Toulouse, who 
began to lecture on the Institutes in his native town about fifteen years after 
the arrival of Alciat at Bourges. In 1554 he became professor of law at 
Cahors ; next year he passed to Bourges, and in 1 557 to Valence ; and, after 
several other changes, he finally settled at Bourges in 1577. Instead of 
accepting the Roman law as a homogeneous whole, he set himself to recom- 
pose it, by scp^'irating the works of the different jurists. In particular, he 
annotated Ulpian and Paul, and r^tored Papinian. He thus fell into a 

* Savigny, (jcscA d JfftJnu Jiecht* im MitUlalUr, Bd. HI. Kap. xxL, treats of the 
Uuiveisities. 
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rudimentary historical method, but he possessed no philosophical conception 
of law ^ a science. 4 Hugo, Gesch. d. R. R., sect. 243.) He was a concise 
and clear writer ; Aid such was his renown in the German schools that every 
one is said to have raised his hat at mention of his name. Mis reputation 
rests on the study of th^original MSS. gf the Roman law, and his philological 
treatmerft of the text?. His own librar)' contained 500 Roman law MSS. 
Doneau (i52>*9i), a contemporary of Cujas, applied his logical mind to the 
matter of the law, fearlesslj* laying down principles and deducing results. 
He composed dogmatic treatises on the chief portions of the civil law. 

Later French Jurists. — With the night of St Hartholomcw and the 
victory of Jesuitism, the life-thread of Roman law study in France >\as cut 
(Bruns, Gesch. it. (Juellen d. Rom. RechtSy sect. 4, in y{o\xicn{\oTii\ FfiijtLlopddie 
d. RIV., 3te. Aufl., 1877, page 83.) Doneau found refuge at Leyden. Denys 
Godefroi (Gothofredus) (1549-1622) withdrew to Geneva, and afterwards 
settled at Strasburg. He is famous for his edition of the Corpus Jufi.s, 
His still greater son, Jacques, was considered by Hugo as perh.ips the most 
meritorious wTiter on the history of Roman law. His most ( clebrated work 


is a commentary on the Theodosian Code. In the latter hall of the seven- 
teenth century, Domat (1625-95') may also be mentioned. In the eighteenth 
century Pothicr (1699-1772) shall stand alone. His practical method con- 
trasts alike with the philosophical method of Doneau and with the anti- 
quarian method of Cujas. It was left to Fothier laboriousl) to execute the 
bold conception of Leibniz, by rearranging into s\steinatic ord<T the whole 
of the chaotic mass of Roman law in his splendid work, RiindeJiC 'j ustifuaneif 
in novum ordincm di^cstiV (1748-52;- the result of twelve years uniemilling 
labour. He has preserved the ancient sequence of the books and titles ol 
the Pandects, rearranging the texts Gvith the cognate mailer of the Institutes, 
the Code, and the Novels) under c.ach title in such order as to set forth in a 
single systematic view the whole tc.aching of the law on each particular 
subject — show'ing at a glance the state of the ancient law, with all the 
subsequent confirmations, interpretations, modilu ations, and abrogations of 
its provisions — the whole being accompanied with learned notes of admirable 


conciseness and lucidity. 

Roman Law in French Law. — The personality (or nationality) of the 
laws was still recognised in Gaul in the sixth century ; for the Constitution 
gdn^rale of Clotaire 1 . (about 560) decrees that causes between Romans shall 
be decided by the Roman laws. Three centuries later, the law had become 
territorialy for the Edit sur la paix du royaiimc of Charles the Bald (in 864) 
refers to different districts as under, or not under, the Roman law. The 
Roman law in Gaul, we have already seen, was ante-Justinian law, the 
Breviary of .Marie and Julian’s Epitome of the Novels. But after the spread 
of the scientific study of Justinian’s works from Bologna to Mimtpcllicr and 
other parts of France, the Justinian law in the tw'clfih and thirteenth cen- 
turies gradually replaced the ante-Justinian, as being the more perfect form 
of the Roman law. In 1250 France was still divided under two laws : in the 
south {pays de droit i^crit), the Roman (now' called the writ?bn) law ruled, 
modified by local customs ^ in the north {pays coiituimcrs)^ local customs 
ruled, slightly modified by Roman law — which, however, was taught in 
northern schools, and has left numerous traces in the legal works of the 
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period. Or, the Roman and customary law conjointly ruled both divi- 
sions, each holding the supremacy in one of the divisions. And so the law 
generally remained till a uniform code was prescribdfi fof the whol^ republic 
in the end of last century. ' Besides the Roman and the customary law, 
there enter into modem French law other elements, derived from barbarian, 
feudal, monarchical, and canonical l»w. ^ 

Roman Law in Holland . — The Dutch school of jurists arose in 1575 with 
the foundation of the University of Leyden, and the occupation of a chair of 
law in it by Donellus (Doneau), who had bedh expatriated for embracing 
Protestantism. Presently more universities were established, and the study 
of the law advanced. In the seventeenth century are the great names of 
Grotius, Vinnius, Van Leeuwen, and Huber ; in the eighteenth century, 
Voet, Westenberg, Schulting, Noodt, and Bynkershoek. The reputation of 
these professors drew students even from Bourges and Toulouse to Leyden 
and Utrecht. But political vicissitudes by-and-by crippled the schools of 
law, and the lead passed over to Germany. On the whole, Goudsmit him- 
self feels compelled to “admit that it is not without cause that the Dutch 
jurists are accused of having expended a vast amount of scholarship to 
little purpose, and of having failed either to sound the depths of Roman law, 
or invariably to apply its principles with success to the ordinary relations of 
life.” (Goudsmit, Pandects^ transl. by Tracy Gould, p. ii, Introd, sect. 7 .) 

Roman Law in Germany !" — In addition to the ancient native usages, 
the common law of Germany includes foreign elements drawn from the 
Canon law, the Lombardian feudal law, and the Roman law ; and the chief 
of the foreign elements is the Roman law. The acceptance and validity of 
the Roman law in Germany has perhaps been most carefully and concisely 
staled by I’rofcssor Windscheid, in live propositions : — (i) The Roman law 
operates not as absolute common law, but only as subsidiary common law — 
that is to say, it does not override the injunctions of particular laws, but it 
comes into application only in the absence of such express injunctions. 
( 2 ) It h as been accepted in the form imposed iijion it by the Jusiinianian 
codification, and the labours of the school of Bologna, and in this form 
alone, (j) It Ji.as been rccci\’cd, not as particular propositions, but as a 
whole.’* ( 4 ) It is current as modified by three influences — the canon law, 


^ “ It is universally known that, with rouard to Roman law, PotliiiT is the pole- 
star of the minleru French jurists, and that hi.s works (‘\ercLscd the most immediate 
influence upon the code.'’ Of the Vocation of Onr Af/r for Ltyinlotion and Jnrispru- 
dmee^ translated from the German { Vom lUmfv unscrer Zei/ fiir Gn^etz^Oani f u. 
of Savii'ny, by Abraham Hayward. Mr Hayw'ard adds in a note: “ l)uj>in, in his 
J)is.wtation sur fa vie ct fen ourrayes de Pothl()\ says that three-fourtlis of the Code 
Cfnl wore literally e\tracted from hia treatises. Cf. also Windsclu id : “In parti- 
cular, the law of Oblii^ations is to a great e^tent little mure than a compilation from 
the variouR traitt'n of I'othier." {Pandrfi’Unrcchl I. 16, note 2 ad Jin. Lud.j sect. 6.) 

a Windacheid, Lhrh U(h de.if Paiufdtnnrchtn. I. 1-7 (aeet. 1, 21. Brunner, Gesek. 
u, Quclfni d. 1^'ntnchcn Pcchtn, sect. 26, in Holtzend«irfT’s Encycloyadic^ 21S-221. 
Stobbe, Oesefi. d, Deutschen Pcchtnqucffen^l. 609-605; II. 1-142. 

• This used to he expressed as “ in complexu.” NiThe view haa been impugned. 
Wmdioheid refers to ^VftcLter, Ocwieitict Jieckt PcuUchlandtt 103-202. Cf. also the 
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the German imperial statutes, and the general customary law of Germany. 
(Cf. Savigny, ii, Heut. Rdtn. Rechts, i, 4.) (5) Its validity was not 
affected the dis^luAon of the German empire.’ 

The reception of the Roman law in Germany was a process of long 
duration. It was not accomplished by a legislative act, but through 
customarjr use ; and, ^ Windscheid puts it more definitely, not through 
the usage of the people, but through the practice of the jurists, who based 
their legal decisions and opinions on the Roman law. This principal 
influence of the jurists was sfrongly supported by the ancient popular notion 
that, as the Roman empire comprehended the whole world, so the Roman 
law had a claim to acceptance throughout the whole world ; and, in par- 
ticular, that, as the Roman empire, whose crown the German sovereign 
wore, was a continuation of the empire of the Roman emperors, so the 
Justinianian law should be accorded a like binding torcc with an imperial 
statute. Already in the tenth century, from the time of Otto 111 . (9S3-1002), 
this idea had begun to influence the laws and legal documents of the 
German emperors. (Stobbe, I. 612-24.) lu the twelfth and thirteenth 
centuries German students were numerously .ntti acted to the famems 
schools of Italy, and brought bark new legal lights with them. In the 
thirteenth century traces of accjuaintanrc with the Koman law appear here 
and there, particularly in notarial documents ('Stob!)e, 1 . 646-50) ; and even 
single propositions of Roman law occur in the {or collec- 

tion of the usages of .Swabia). About the mid'.ile f>f the iointecnih century, 
native universities i)egan to be founded, aliliough anoibei (• niuiy elapsed 
beforethe.se could spare from theology and st bol.istic plulosojiliy more than a 
secondary consideration to the Roman law. 6Stobbe, 1 . 625-31 • lb6-22). Just 
before the middle of the fourteenth century (1342; King Ludwig diiei led that in 
the Aulic Council judgment sliould ihcnceforili he given only iir a(( t)rdan(e 
with the laws of the Roman empire of their foref.illicrs and the wiiiten laws. 
In like manner the Imperial Chamber, cstahlislied at Wct^lar in 1495, was 
enjoined to decide “ in accordance witli the impel ial and the common laws” 
— “the common laws” being either wholly, or at least in part, the Roman 
law. The influence of this court in introducing and establishing doctrines ot 
Roman law' was very important. Trom the mitldlc of the sixteenth centur^ 
the reception of the Roman law may he regarded as completed. 

Like the jurists of other countries, the jurists of fiermany were greatly 
struck with the superiority of the Roman hwv to the native law, both in form 
and in substance; and their admiration naturally induced them to put 
it forward in practice. Brunner even charges them with inverting the rela- 
tion originally intended to subsist between the native and the Roman law— 
except in the lands where the Saxon law prevailed,- in which the Roman law 

very definite BtatementB of Vangerow’, Pan'lcUiurcchl, I. 13 {Pin/., Kcet. 5), with the 
authorities there mentioned. 

1 Windscheid argues Ktrongly against the view’ (W8.ehtcr &. IMeyer) that, wuh 
the dissolution of the German empire, the Rom.'*n law ceased to he emmon law for 
Germany, and remained valid only in those individnal German stages that h]»ecially 
retained it as particular law. 

* The Saxon usages liad been put in writing {Sackscns/ficycl) early in tho tlurleentb 
century. 
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^81 utenained subsidiaiy. He regards as a national misfortune their narrow- 
iisindad ignoring of the native law, and their lifelgss and purely^ external 
grafting of propositions of Roman law on the facts of Gaman society. And 
Itc suggests that the confusion introduced into German law with the juristic 
application of the Roman law may be estimatecL from the fact that the 
Roman law has not even yet been cAnpletely assimiMlted.^ • 

The German school of students of Roman law was foupded by Zaze, 
whom we have already numbered among the^Humanists. From the very 
first their labours manifested much industry and research, and were 
displayed in voluminous works, not adorned with the graces of style. 
Most of the very distinguished professors of the sixteenth century were 
foreigners, and their names establish a certain connection with the contem- 
porary activity of the Humanists in France — Gifanius, Wesembeck, Donel- 
lus (Doneau), Balduinus, Gothofredus. The names of the seventeenth 
century are less brilliant, and the main tendency was practical, but some 
beginnings were made in the historical study of law. In the eighteenth 
century dogmatic works were elaborated on a philosophy of natural law, and 
such historical studies as existed were rather ornamental than actively 
influential. Bach (died 1758) was a good historian of the Roman Law. 
But the one great name of the century, that of ‘‘ the learned and perspicuous 
Hcineccius,” whom Gibbon places at the head of his “ most temperate and 
s^lful guides." (Gibbon, Decline andFall^ chap, xliv.) Heineccius (Heineck, 
died 1741) wrote, in elegant style, a history of Roman and German law, 
Roman Antiquities illustrative of Jurisprudence (1719), and Elementary 
Treatises on the Institutes and the Pandects. For a whole century and for 
the whole of Europe he was the decisive authority on both the external and 
the internal history of law. With the nineteenth century there came in 
a certain reaction towards the natural-law dogmatism of the eighteenth 
century. And now the historical school was really founded by Hugo and 
Savigny, who conceived the law of a people as an emanation of their 
national life, the outcome of their special historical development and national 
peculiarity of ideas. Presently followed Niebuhr’s important discovery of the 
Institutes of Gaius (1816), which added a strong impulse to the new movement. 
Histories of law appeared in rapid succession, and gradually inquiry began 
to be directed to the differences and relations between Roman and German 
law. Besides Hugo (1768-1844), and Sa\ngny (1779-1861) may also be 
mentioned Haubold (1766-1824), Mackeldey (1784-1834), Goeschen (1778- 
1837), Klenze (1795*1838), Thibaut (1722-1840), Miihlenbruch (17S5-1843), 
Zacharia (1769-1843), Puchta (1769-1845), Keller (1799-1860), Warnkonig 
(1794-1866), Dirksen (1789-1868), Vangcrow (1608-1870), Rudorff (died 1873), 
Bethmann-Hollwcg (died 1878). 

Roman Law tn Spain , — The Roman domination in Spain covered a 
period of six centuries, during which the Roman laws must have permeated 
the social system of the country. On the conquest of Spain by the \’isigoths 
in 412-15, the \ isigothic laws, which consisted of Germanic customs (with 


* For a somewhat detailed examinatidh of the mutual relations of the German and 
Roman law elements in (ierman private law, see £runner (uf lupra), sect. 28, in 
HoltzendorlfV I'vci/rlajxidie, 224-5. 
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some written rules founded on the Theodosian code), gradually displaced the 
existing Roman laws, ^t would seem not improbable that conquerors and 
conquered continued for a considerable time to be governed each by th«r 
own laws ; and that, finally, although it may appear too broad an assertion 
that the Fuero Jusgo^ro%t from the amalgamation of the Gothic and 
Roman Law on the ccfe.lescence of the\wo peoples in the seventh century, 
yet a portion <jf the Roman law mingled with the victorious Germanic law.* 
For Mr Stubbs’s view {Const^Hist, I. 9) that “ the fueros which contain the 
customary jurisprudence are distinctly akin to the customs of England and 
Germany ” need not be accepted so strictly as to exclude the statement of 
Schmidt that “the law of descents, contracts, etc., were in general con- 
formable to the Roman law.” During the medieval period, however, the 
Germanic element was predominant ; and ‘‘ it is not until the fourteenth 
century that the civil law of Justinian supersedes the ancient customs, and 
then with its invariable results.” The Bologna revival in the early part of the 
twelfth century soon spread its influence as far as Spain ; but the compilation 
called Side Partidas not published till 1263, and not promulgated or 
generally adopted as the law of Spain till the reign of Alonzo XI. in 1348. 
The matter of the Partidas is very largely derived from the Roman law 
— Partida IlL being taken from it almost exclusively, and Pariida V. almost 
word for word. Partida I. is substantially a digest of the canon law. 

Roman Law in Scotland , — From the close alliance that so long subsisted 
with France, Scotland, besides borrowing many of its institutions from that 
country, also “ imported a large portion of Roman jurisprudence to make up 
the deficiencies of a municipal law, long crude and imperfect, and which had 
made little progress as a national system till some time after tl)c establish- 
ment of the Court of Session in 1532 by James V., after the iitodel of the 

Parliament of Paris Properly speaking the teaching of the civil law 

commenced in Scotland at the Reformation in 1560 after which date, as 
well as before it, the more ambitious students of the civil law also availed 
themselves of the best professorial teaching of the continental universities. 
“ In Scotland a knowledge of the Roman law has always been regarded as 

the best introduction to the study of the municipal law All the best 

writers on the law of Scotland, such as Stair, Bankton, Eiskine, and Bell, 
were able civilians ; and though they have not produced separate treatises 
on the subject, their works abound with admirable illustrations of the Roman 
law, evincing great learning and research, and a familiar acquaintance with 
the writings of the continental jurists.” (Mackenzie, Studies in Roman Laio, 
40-41.) 

Roman Law in England — influence of Roman on English law has 
been very diflercntly estimated by different historians. The extreme con- 
servative view may be represented by Professor Stubbs. “ P.ngland,” says 
Mr Stubbs, “has inherited no portion of the Roman legislation except in the 
form of scientific or professional axioms, introduced at a late period, and 
through the ecclesiastical or scholastic or international university studies. 

1 Schmidt, Civil Law of Spajn and Mexico, Jntrod. 29. Schmidt quotes Cujaii (Ik 
Feudu, li. 11) to the effect that the Fucro Juzgo w nothing eliie than the Itonian Uw 
modified to suit the condition of the Goths {/ntrod., 37). 



' Gliterlioclv, JTcnricns de Bracion vTid scin VcrhdJtniss zum llom. Bcrht. The 
English translation, by Jirinion Coxe, “ Bracton and his Belation to the Boman 
Law” (Tjip])incott), will be the edition quoted from. Brunner, Gcsch. d. Franz., 
Kami., u. Emjl. Jlcchtf^qucUcn, sect. 12, in Holtzendorff’s Envydopadic, 256, follows 
GUterbock. 

* Savigny, Gcsch. d. 21. R. ini Mitldaltcr, ii. 1G7 (Kap. x. the whole) ; iv. 356 
(Kap. XXX vi.). 

* Stubbs, Const. Hist. i. 494, note 1 (sect. 147), says, “many extracts from the 
civil and canon law are found in the so-called Leges Henrici Brinii.” 

* Stubbs, Const. Hist. i. 200, note 5 (sect. 78). 

King .cEthelborht ^died 61 G) is said to have caused the publication of the laws 
of the Euglivsh, after the example of the Romans (Bieda, Jlist. Ecd., ii, 5). But this 
refers only to the form, not to the contents, which contain no traces of Roman law 
(cf. Savigny, lor. rit.). — With the view in the text, contrast l^eeves, Hist, of the Engl. 
Law, Introd. xlii. (cf. also xcii. and xciv.) ; “Tlie Saxons neither created nor 
destroyed ; they adopted and appropriated, trying, no doubt, to mix up their own 
barbarous usages, which, however, it was found, would not coalesce or unite with 
civilised institutions, sej that this bjiser matter soon fell off and left the entire fabric of 
llomanised law^and institutions, save that the Saxons infused into the Roman insti* 
tions tlieir own rough spirit of freedom, ^hich gave them fresh life and vigour. But 
this did not destroy the Romau laws and icstitutionsv” As to the real nature of the 
English conquest of England, see Freeman, Old English Hist., 27*2S, and Green 
(f England, ch. iv. 
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began to lecture on the civil law at Oxford with remarkable success. 
The new teaching, however, soon aroused warm opposition, and King 
Stephen, * out of di^ike*to the primate, silenced Vacarius, and by royal 
proclamation prohibited anyone from even retaining in their possession the 
obnoxious books of the law ; but persecution had its usual effect, and the 
futile pro^^ibition was eSmoved either by Stephen himself or by his sue* 
cessor.^ 

For the next century and a half, from the teaching of Vacarius to the 
death of Edward I., the influence of the new clement in the formation of 
the English law “ was so great, and its results were so important, that the 
whole of that period is very properly styled by Biencr it^ Roman epoch.’* 
(Giiterbock, 17.) Mr Stubbs admits that “before the end of the reign of 
Henry II. the procedure of the Roman civil law had become well known by 
the English canonists,” but he holds that “ its influence was not allowed 
much to affect the common law of the kingdom.” (Stubbs, Const. Ilist.^ 1 . 


494, note I, sect. 147.) Shortly before 1 190 appeared (llanvillc’s Tmclatus 
de Legibtis et Consuctudinibns Repti Glanvillc’s preface imitates 

the prooem to Justinian’s Institutes, and the work itself shows traces of 
acquaintance with Roman law, but nowhere can the actual use of it l)C 
demonstrated, except in the discussion of agreements and contracts. 


(Glanville, Lib. 10.) Glanvillc regards Roman law as foreign law, contrast- 
ing Icp's Romance with consiietudo rcpii. But a great atb ance was made in 
the state of the English law in the next two generations seiJarating Glanville 


from Bracton. 

About seventy years after Glanville, in the middle of the thirteenth 
centur)^, flourished Henry of Bracton, the first scientific commentator on the 
law of England. His great treatise, Dc Lepbus et Conwctiidimbus An^Uce 
Libri Quinque,- was most probably completed in 1256-59. The foreign 
elements in it are derived from Roman and canon law ; the grcMtcr <ind 
more important part, from the Roman law. It shows close familiarity with 
the Corpus Jmis. The Novels are not quoted ; but tlic Institutes are 
generally referred to in one passage, and there arc twelve ex])ress quota- 
tions from the Digest and ten from the Code, while a very large number of 
passages “are incorporated into the text itself and int » the tissue of the 
author’s commentary without any statement of their souire.’ ((aiterbock, 
50-51.) The original authorities have been less used tlian a secondaiy 
treatise, Azo’s Summa of the Code and of the Institute.^- a work (hat exerted 
an important influence on the design, if not on the origin of Bracton s hook, 
and seems to have served him as a model. “Like Azo, Bracton calls t le 
dogmatic exposition of the law of his nation a summa. . . . Throughout 

nearly the whole of Bracton’s book, we can distinctly trace the scientific 
influence of Azo’s views and doctrines, especially in tlie definitions and 
divisions of legal notions and conceptions, which arc generally clothcid in 
Azo’s words. . . . Particularly where Bracton follows the course of the 

^ The references are collected and partly quoted in Stubbs, Lomt. JJut., i. 4U4, 

note 1 {sect. 147). ^ 1 ^ 1 , 

* The whole of our account of Bracton and his work is coinpib d from GOterboc . 

For diacuasions of doubtful points, reference must be made to hw volume (as 
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Jostitutcs — thsLt is to say, in his exposition of the law of persons, of the 
division and modes of acquiring things, and of the law of actions, he 
generally does not lay down the text of the original au^iority as a' founda- 
tion, lout gives unaltered Azo’s corresponding commentary in his Sumnia of 
the Institutes, merely omitting his citations and making such abbreviations 
aTid otter tear.ges as migte be necAsary ” to accoThpiodate bis tjxt to the 
orevaiymcf state of tbe faw of England. (Giiterbock, 52-53.) There is no 
trace of acquaintance with the work of V acarius, which would Appear to have 
bGcn ncfflGctcd. in favour of the Itfilitiu commentators, i he general 

character of the commentary, shows clearly the training of Bracton in the 
school of the Glossators, hut there are no passages that indicate the direct 
use of any writings but those of Azo.^ 

In Bracton the Roman law no longer occupies the same position as 
it did in Glanville ; it “ no longer appears as a stranger, nor as a merely 
tolerated element of the law, but as one which in rank and origin is 
equal to the common law.” Both the external historical evidence and the 
internal evidence demonstrate that no inconsiderable part of the Roman 
law must, at the period when Bracton lived, have been practically applied 
in England, and that Bracton acted on the principle of adapting from the 
works of Azo only such rules of Roman law as were actually received and 
valid law in England. For Bracton intended, not merely to compose a 
systematic law treatise, but, above all things, to accomplish the purely 
practical object of explaining and teaching “ qualiter et quo ordine lites et 
placita decidanlur sccunduui Icgt s et i ousuctuditics Auglicaniis^'' using familiar 
and purely English materials, “ facta ct casus qui quotidie emergunt et 
eveniunt in legno Anghic.*'^ “ 'I he rcadei, instead of getting the impres- 
S'ion that sometimes domestic and sometimes foreign materials are pre- 
sented to him, iincls before him the ])iclurc of an indivisible homogeneous 
whole, in uhich the Roman elements are no longer merely Roman law, 
but have become integral parts of the leges ct consiictiidincs Aiiglicanaf 
Braclon's jiraetical purjiosc rigidly prevents him from entering unneces- 
sarily into the Roman law ; and even “ where he seems, as it were, to 
copy the Roman law, he does not leave us in any doubt that he is laying 
it down as Ihiglish law, and only as such ; in some jilaces by interpolating 
a w'ord, or making a slight addition, in others by an umissioii or alteration 
of what docs not conform to the common law,” In order to set forth a 
complete view of the extent of the English reception of the Roman law in 
the thirteenth century, and to ascertain with precision its influence on English 


* A siiiijh' recalls a point in Placentinus’s svmma of the Institutes and 

the Code [ad Jiust. 1*2). 

* Bracton, 1,2, Giiterbock, Ghtor1»ock agrees pnh9tanti.ally with Sj^>enco. 

Roeven seems (duhumsly ; cf. ii, 8.S with ii. ;'4) to regard the Homan law in Bracton 
ms a meiv emhellishinent of scientific learniner. F. A. Biener thinks Bracton accords 
it only the authority of a naturahg rut to. (Giiterbock indicates all necessary refer- 
ences to Biem^'s writings.) Coxe (Guterlxick, 62, note) says “ Bracton seems to have 
been of opiniitn th.at the Homan juiispnidence, os that of all Chri.«teDdom, was in 
force in Knglund, as a ju* naturaU or jus fferUtum, except where supplied or displaced 
by general or local English usages, or by English constitutions (statutes).’* 
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law, Guterbock devotes the Second Part of his work to a detailed investi- 
gation of the Roman elements and rules of law adopted and digested by 
Bracton. A summary of the more important results is presented in an 
Appendix to this chapter. 

Though Bracton was soon overshadowed, and in many respects super- 
seded, by^he legislation of Edward I., Tor which his labours had to a con- 
siderable extent prepared the way, his teaching was not lost ; besides what 
entered into legislation, it was adopted by succeeding writers, who, instead 
of rejecting his Roman law as an arbitrary- addition, on the ctuUi ary repro- 
duced it entire.^ In Fleta, written soon after the thirteenth year of the reign 
of Edward I., not only is much of Bracton repeated, but there is also found 
certain additional matter derived from the Roman law, on the authors own 
researches, or from some other source. ( f'leta, 5, 23 (/>>c Dotis Constitutiom ) ; 
Guterbock, 70.) On the later revival of the scientitic study of law, Bracton 
was duly remembered by Fitzherbert, Stnumllordc, and oilier in(|uircrs ; 
and remarkable use was made of his work by Coke in liis Institutes, and 


especially in his commentary upon Littleton. “ Coke throughout recog- 
nises Bracton not only as an original historiciil source, but also as an 
authority for existing law.” (Gliterbof k, 73.) 

The English criminal law, as set forth in Br.irtnn, shows marVsol contact 
with Roman law; but the Church and the (.iiion law had .1 greatei innti* 
ence on its development. \Ve find in Br.uton, however, little im»rc than 
“some general principles concerning cnmmal penalties and the punish' 
ment of crime, which are taken from the Digest " (D. xUiu. ip; (iuter- 
bock, 166-1701 and the Institutes of Justinian. * 

“The English s\stcin of Equity and the Ecrlcsinstical law have been 
formed more or less extensively on the Rnnian law. or on the Roman 
through the canon law.” (Mackenzie, Stmiics in Ronum /.are, 4 ‘>.) 

The reception of the Roman law in England, which w.i-> indeed hut of 

« Guterbock, 70. Cf. Stubbs, ///.vC, ii. 107 b-lutp. xiv. sc-t. 17i0, on tliefftt« 

of Bracton and the influence of Roman law on tin- b giHlalion of l.dward I. ; ‘ 1 rae on 
had read Ki.glEh jurisprudence by the lEht of the Code am the \UAr.i aru 11 h 
results of his labour were adapted to i,ractical use hy Fleta ami bntton hdward hau 
by his Bide Fr.aneesco Accursi, the son .»f the great Aceursi ..f boh gmi, a* wn r o m 
Josses on the civil law, a professional legist and diplomali-^t ; hut he found probably 
in his chancellor Burnoll, an<l in judges like Hengham and Bntton, praetical mlvisir. 
to whose propositions, based on their knowledge of national custom and expern nee «f 
national w.anU, the scientific civilian could ad<l (ml.v technical consistency. 

2 “The Roman criminal law.” says Mr Justice Stephen, “exercise.! greater or less 
influence on the corresponding law of every nation in Europe though in al lit was far 
more deeply ami widely modified by legislaUon tlian any other part o c ,.rmian 
rrpr^l. rorhap" it was preserve,! with nltrratien in llol uni than a,, 
where as may be seen by reference to Grotiu.s and \oet s commentary, 
rotaini a sort of vitality in the colonies conquered by England from the ButcE 
though in Holland, as in other parts of the continent of Eurui>e, it^has been super- 
seded by more modem legislation. Vnr»liiih 

The close analogy between the modes o> development of Roman and of Engl 1 

Uw Undented Z (after Rossi) by Mr JusUce Stephen, (/fistery of tH. CV. W 
law of Enylaiid, I 49-50 (ch. ii. ad Jin,)), 



We h«'ive thus seen that “ the public reason of the Romans has been 
silently or studiously transfused into the domestic institutions of Europe ; 
and the laws of Justinian still command the respect or obedience of inde- 
pendent nations.” (Gibbon, Declhie and Fail, xliv.) 

^ To testaments, to successions ah integtato of moveable property, to legitimacy, 
•nd even to ap'oeinents or contracts so far as tbeir violation came w ithin ecclcsiaBlical 
censure as lnri>io or transi;regsii\Mci.** (GUterbock, p. 61, note o). 

® Cf. ^Mackenzie, Homan Law^ 40, who refers to Hurd, Mor. and Palit. Dialogutt^ 
II. 194 -‘209. t^Ome further reason may also be found in the conservatism of ignorance 
and the popular dislike of further, anu especially of foreign, additions to the law 
administered by what were considered as oppressive and troublesome institutions. 
(Pike, Mittovy of Critne^ I. 1S3-4.) 



Oompiled from the Mcond part of GutcMbcM k'i »oik, pp. 79-170. 

Quterb'>ck, 85. 3 Gutetlioric, 80. * Gfitcrbock, 

Fleta, 111. k. Cf. Stephen, Comm., 11. 5, 1? foJg. Cutcrbock, lOI. 

U 
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legal effect ”). Bracton's obligations appear in definition, divisions, and especially in 
the adoption of the Roman prohibition concerning donations between husband and 
wife. “That even at a later period the foreign law was lo^ed upon as the real 
source of this prohibition is shown by Fleta, who gives the Roman law as authority for 
it.”* “In the requisites of the English donatio we meet with many Roman prin- 
ciples ; ” for example, “ free will on the part of tpp donator, and mutual 
consent on the part of both contractors (quod donator habeat animum donandi et 
donatorius animum recipiendi),” and “the requisite free will might be destroyed 
by the existence of violence {vu) or compulsion So “ error prevented con- 

sent,” ■ and delivery {traditw) was essential to the validity of the donatio (as in the 
old English law, as stated in Glanville). “The question, which of several conflicting 
claimants of possession had the better right ? is also decided according to Roman 
rules. ” * “ The modifications of donationes are considered and classified according to 

the four kinds of innominate contracts of the Roman law,”® and various different 
kinds of conditions mentioned in the Roman law are recognised by Bracton.* 

“Prescription {usuraptio) was unknown to the old English law, and also to Glan- 
villo. ” ^ Bracton, however, not only makes the rule general, but also connects it with 
certain legal effects resulting from long possession. The notion, however, “never 
passed beyond the limits of the first crude attempts at development. Prescription as 
a legal inHtituti(»n failed even later to obtain a firm footing in England.® Bracton 
considers the essential element of prescription to be in acquisition per longam continuam 
^ pacific.am possessionem cx diuturno tempore^ the requisite period of time being left to 
the discretion of the judges. “ He considers usucapio to be a means of acquiring not 
the right of property, but only rights of jwssesHiou.” ^ 

“ Touching predial servitudes, some general fundamental principles are borrowed 
from the Roman law. ” 

“ Ah early as the end of the twelfth century the English law of inheritance had 
become jierfccted in a manner so peculiarly national, and its main principles so 
strongly established, that there was little ground left upon which the Roman law could 
operate with much effect. This was so much more the the case, because it was just in 
their systems of inheritance that the two laws presented the most marked con- 
trast.”** Still, on some points, chiefly unessential, an impression was made; for 
example, on the law of the legitimacy and bastardy of children as bearing on their 
capacity to inherit. Bastards were incapable of inheriting. Between the time of Gian- 
ville and the time of Bracton the English law api)earB to have “ accommodated itself 
to the ordinances of the Church, and expressly recognised the legitimacy of the chil- 
dren of putatiir marriages^ even when the bona Jides was only unilateral.” *2 “ On the 

other hand, the Church met with violent resistance in its attempt to introduce and 
establish the legitimatio per subsequens matrimonium^ sanctioned by its own and the 
Roman law, and failed to overcome the popular opinion.” The proof of legitimacy 
was the same (with deviations). “ The order of succession according to the English 
law was influenced by the Roman in one point only. In my opinion, the gradually 
established recognition of the so-called right of representation in the succession 
of descendants must be referred to legal views derived from the Roman law and 
from the Church.”** *' The communio between co-heirs was dissolved by a proceed- 
ing in partition, which was copied, without doubt, from the "Romnix judicium familioe 

“ Testamentary causes were left to the cognisance of the courts Christian. The 
form of making/ estaments was far from following the strict rules of the Roman Law.” *• 

J (lutc)bock. 111. 6 Outerbock, 117. Guterbock, 126. 

S Oviteibwk. Ill, 7 Giiterbock. 118. M Outerbock, 127. 

* Giitvrboi'W, 113. • Guterhook. 1 18. IS Guterbock, ISI. 

* GOtcrbock, 115, » Gfllerbiifk, 110. M Guterbock, 182. 

* Gaterbock, 118. M Guterbock, 122. IS Outerbock. 133. 



BRACTON. 


** On the other hand, Bracton regards the donatio mortis causa as a distinct legal ln> 
stitution, belonging to tljp jurisdiction of the lay courts ; a doctrine undoubtedly 
taken from the Romaij^ Law.” ^ Bracton s division of donationcs movtis causa acc ow l# 
with the threefold division of Ulpian.® 

“ Notwithstanding the difference between the Roman and the Knglish dotal law, 
individual J^chnical terms %ere transferred lk*om the former to the latter,” more so in 
Fleta than in Bracton.* 

Bracton goA but superficially into the law of obligations ; at a length, however, 
in conformity with “ the limitecftmjwrtance which the Knglish in his time still attri- 
buted to moveable property and its relation to the law." * Bract(»n ftdhtws the llomau 
law in his definition and account of the origin of obligations, and his idea.H had many 
points of contact with the Roman Law and its distinction botween ai'tiouable and 
non -actionable conventions. Kspecially did the Knglish lawyer find pertinent 
analogies for his peculiar ideas and views in the doctrine of Hti{mlHtion.<i, which the 
then civilian school taught as still practioally applicable law.*^ ** The principles of 
the Roman stipulation easily came to be thought applicable by Knglish law-yers. 
What Bracton and Fleta say show’s that they ftnmd general rules in tJic doctrine of 
stipulations, uj>on which they might reason with appliiability to the sideinn Kiigli'«h 
conventions upon which actions were maintainable, and that they have therefore 
reproduced them." * 

Tliere is no English distinction of contrartim and pacta : but the English lawryem 
adopted the distinction of pacta vuda and pacta rcHtita^ derived from the same sourtM;, 
for the purpose of discriminating between the non aetvtuablo and the aetmuable vou- 
ventioijs of their owm law, and they bt>rrowed from the then civilian sc hool its list of 
the different reslimenta factorum, ^ 

“ The place of verbal obligations (stipulations) is thus cdearly indicated : verba 
were words reduced to writing. The Jical contracts of the* Roman law very naturally 
found an easy and early reception into a law w’hieh had not developed rules of its own 
in such matters. Even in Glanville we find that the (’onnneutary upon * micsa wndui, 
commodati. pignoria,' is chiefly mode up of lioman principlc’jc, while Bracton ’s e,\jM)Ni- 
tion of this class of contracts is nothing but an almost litc-rul extract from the cor- 
responding titles of the Institutes.” * ” Wliat he says regarding stipulations is also 

copied from the same source.” ^ 

“The Roman Consensual contracts were least of all KUit<*d to the English law of 
contracts, Bince there was no outward difference between them and the EngliKh uud 
pacta. It is true that Bracton expressly mentions them, naming emptio^ locatut^ 
societaa, mandatum^ but discussing only the two first at any leng'.ii, and not under the 
head of obligations.”^® Numerous points of similarity are jxiinted out on the subject 
of the extinction of obligations.^^ 

Bracton borrows from Justinian’s Institutes the definition and divisir)n of Actions, 
and in many plants of his exposition he borrows from Azo. Still, “ Procedure offers 
but little for our purpose in Bracton. In its main features the tlevelopment of that 
branch of the law had been so much upon the basis of peculiarly English views and 
principles, and, as far as actions in rent were concerned, so much in the forms and 
spirit of the feudal system, that the Roman law had not been able to exercise 
the same influence there as elsewhere, and has left in it but few' and detacher! 
traces. . . . On the other hand, however, a certain number of principles 

were transferred from the procedure of the canon to that of the civil Jaw. 

% 


1 Gtiterbock. 133. 
3 Outerbock, 133, 
S GutertxK’k, 135. 
s Guterbock, 138. 


6 Gfiterbock, 139. 
S Qiiteitiock, 139. 
* Gut4'r)j|S?ft, J40. 
s Gutertfock, 142. 


s Guterbock. 141. 
TO Guterbock, 144, 
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I.nw Irnrninp^ (J//r/s/>rfuf(';///\r) is tlie kno\\lccl;:;i' of things divine nnd 
human, of the just and tlic unjust. (J. i, i, i.) 

'Id is tliv ahstrart iiaino corrrspondin" to Justinian’s 

definition, which is t.ilo'ii from Flpiun (Ih 1, 10, '2), w;is a rlictorical commonplace 
of the Stoic ])hih>soj>hei>i. t’lirvsiji]ms, a iUsting\»i-hc«l Stoic, dctim-«l law as the C^ueen 
of all things, iliviiic and human. (1). 1, 3, 2.) It is hardly neectisar}' to uay that the 
statement in the text has no bcieiitific \aliie. 


,Tnsiitia. 

Justice is the constant and perpetual wish to give each man his due. 
(J. I, I, pr.) 

The i^rccepts of law are these : — To live honourably, not to hurt 

another, to p,i\e each man his due. J. i, i, 3.) 

For an interesting account oi the deriNution and history of the word jus^ Bee 
Clark's I’raciieid J urispnulence, IG. 

Ju» means generally “ Law ” as distincruished from lex a statute ; jura often = rules 
or principle-^ of law. Sometimes it means “a right,” as in jus prae(iiorum = esiae- 
ment. Again, it means the place where law 'is administered, rocatio in juSf in jure 


Oaterbock, 156. 


s GDtcrbock, 160. 


9 Gutcibock, 166.1701. 
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(before the Prsetor) as opposed to injudteio (before tkjudfx). In the phrase twjurit 
or alieni juris it means power or controL Again jus sanguinis^ the relation or tie of 
blood. Ulpian uses nM ^ juris prudcntia^ when he says that jus is the art of dis* 
tinguishing the good Ibd the fair {ars honi et cequi). (D. 1, 1, 1, pr.) 

, • Vus Publictarfiet Privatum, 

In this sti*dy there are two parts, public and private. Public Law is what 
looks to the standing of thegiffairs of Rome ; Private Law to the advantage 
of individuals. (J. 1, i, 4.) 

Elsewhere (D. 1, 1, 1, 2) we are told that Public Law is the law relating to sacred 
rites (sacra), to Priests and IMagistr.atcs. The distinction that seems to be intended 
by Justinian may perhaps bo expressed with more pivcisioji from a dilferont stand- 
point. Two kinds of cases come before legal tribunals. In one, private individuals 
seek redress from private individuals for evils affeeting tlieiusflves ; in the uther, 
persons sue or are sued not in their <»wii behalf, lait as ropre^enting the State or 
Sovereign. Causes are thus either (1) betwetui private individuals <»r (2) between 
the Sovereij^ and privates individuals. Public Ij;ivv therefore eiubraees Leelosiaatical 
Law, Constitutional Law (including tlie Administration), an»l Criminal Law. The 
Institutes of Claius and the Institutes of Justinian (with tlio exee[»liuii of the short 
title at the end) are concerned exclusively vvith Private Law. 

Jus N^aturdle^Jus (initliiin^ Jus Civile, 

We must sriy, therefore, of Private Law that is ihrcrfold [jiniriper- 
for it is gathered from the precepts of the 7^''' of the Jus 

Gentium^ and of the Jus Civile. (J. 1, i, 4 -) 

The Jtis Natiiralc is what nature has taught all living things. Tliat law 

is not peculiar to the race of men, but applies to all living things that are 
born in the sky, on the earth, or in the sex Hence foines to us the union 
of male and female that we call matrimony, hence the begetting; of 
and their upbringing. We see indeed that all olhci living things as well arc 

held to know that law. (J. i, 2, pr.) , . i- ai 

The Jus Civile and the Jus Ceutiuin arc distinguished in this way. 1 

people ruled by statutes and customs use a law partly peculiar to themselves, 
partly common to all men. '1 he law carli people has selllcd or Use is 
peculiar to the State itself, and is called Jus Civile, as being peculiar to that 
very State. The law, again, that natural reason has settled among all n^n, 
the law that is guarded among all peoples cjuitc alike, is called the Jus 
Gentium, and all nations use it as if law. The Roman people thcicforc use 
a law that is partly peculiar to itself, partly common to all men. I he 
nature of each severally we will set forth at the proper places. J. 1, i , 

^ Thc\2iws of nature, indeed, that arc observed equally among all nations, 
settled by a certain divine forethought, remain always firm and unchange- 
able. But those each State has settled for itself are usually changed often, 
cither by the tacit consent of the people, or by another statu’te being passed 

afterwards. (J. i, 2, ii.) tK*. rAmiire- 

The Jus Gentium is common to all the race of men : for c q 

ments of actual life and the needs of men have led the nations of men to 

settle certain things for themselves.* Wars indeed, and often captivity and 
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slavery, have followed contrary to the Jus Naturale^ for by the Jus Naturale 
all men from the beginning were born free. By this J^s Gentium also nearly 
all contracts were brought in, as purchase and sale, lettipg and hiring, part- 
nership, deposit, loan, and countless others. (J. i, 2, 2.) 

The Jus Civile takes its name from each sevgral State — that of the 
Athenians, for instance ; for if any on^ wishes to call tBe statutes of .Solon or 
of Draco the Jus Civile of the Athenians, he will not be inistalgen. So, too, 
the law the Roman people use we call the Jus QJvile of the Romans, or the 
law of the Quirites {Jus Quiritiuin) \)^2X the Quirites use ‘y for the Romans 
are called Quirites from Quirinus. But whenever we do not add what State’s 
law it is, we mean that it is our own law ; just as when we say the poet,” 
and add no name, it is understood that among the Greeks it is the pre- 
eminent Homer, among us Virgil. (J. i, 2, 2.) 

To individual men, things come to belong in many ways. Of some things 
we become owners by the Jus Naturale^ which, as we have said, is called 
the Jus Gentium; of some by the Jus Civile. It is more convenient, there- 
fore, to begin with the older law. Now it is manifest that the Jus Naturale 
is the older, since it was put forth by universal nature along with the actual 
race of men ; whereas the rights under the Jus Civile began to be only 
when States began to be founded, magistrates to be elected, and written 
statutes to be enacted. (]. 2, i, ii.) 

These passages state fairly the philosophy of Law as understood by the Roman 
jurists ; and they throw light upon the ancient theory of a “Law of Nature,” which 
has played so consjncuous a part in the political thought of Europe. Before criticising 
the theory of Natural Law, it is advisable at once to point out an ambiguity in the 
phrase Jtis chile, or (/ivil Law. Jm civile .as opposed to juit gentium is defined in the 
text ; it means the peculiar local law of Rome. But this is not the only, or even the 
general use of the words. What the Roman jurists had chiefly in view when they 
spoke of juH civile was not local as ojiposcd to cosmopolitan law, but the old law of 
the city as contrasted with the newer law introduced by the Praetor {jus iha’lcrium, 
jug honorarium). Largely, no doubt, the jus gentium corresponds with the jttg 
Prcptorium ; but the correspondence is not perfect. The Law' of Sale, for example, 
was not brought in by the Praetor, but it is part of theyuj? gentium. 

If the definitions of the text be taken strictly — that jus civile is the lawr found in 
Rome and nowhere else, while jus gentium is the law found in Rome and everywrhere 
else — it will appear that the great bulk of the Roman Law belonged to neither category. 
There is very little, if any, of the old law that cannot be matched by similar laws in 
other countries ; and if again we look for any institution of law that is to l>e found in 
every State, we must either admit vague generalities, or allow that scarcely a single 
rule of law is of absolutely univer*6al application. The triviality of the distinction 
may be gathered from the instances given by Theophilus, one of the compilers of the 
Institutes of Justinian, and the oldest commentator on that work. As an example of 
jug civile, Theophilus quotes the rule of the Spartans not to allow aliens to settle in 
their midst, lest the institutions of I.ycurgus should be depraved by contact with a 
foreign element. But the Spartans are not the only people in ancient and modern 
times that have exhibited a similar jealousy of aliens. Again, he cites as examples 
of the JUS gaitiuh, the punishment of death for murderers, criminal proceedings for 
adultery, end a pecuniary fine for theft. “If it be said that these were probably good 
initanoes with the information possessed by Thettphilus, then what is the worth of a 
generalisation that is liable to upset with every fresh accession of knowledge t 

The Roman jurists would probably have wttaohed leas importance to the distinctioo 
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between Local and Universal Law, had it not been for the theory of a Law of Nature 
{jus naturale) adopted by them from the speculations of the Stoics. The Ruprcme 
maxim of ethics was expi^sed by tlie Stoics in this form, “act acconbnfr to Nature.” 
A vague notion of <lie Universe as croverned by law, on the moral as well as the 
physical side, led to the identification of the jtis gentium, the ^^eneral or universal 
element of law, with jus naturale Law of Nature. How feel>U‘ a hold 
the Romans had of the idea of Natural liOW may bo gatliered from the iuHtances 
quoted by Ulj^an, who confounds the gratification of appetite with law. On one 
point only do the Romans seeqi to have opposed the jus (jetttium to the Jus mtturale 
in a case that redounds more to the cretlit of their good feeling than to the solidity 
of their speculative jihilosophy : they tleelared that slavery, although an institution 
of the jus gentium was opposed to the I^aw of Nature. This barren declaration, 
however, seems to have exercised no appreciable influence in reforming lUo law. 
(See p. 35.) 


Sources of Roman Law. 

It is agreed that our law comes in part from what is written, in part from 
what is unwritten ; just as among tlie (Ireeks, of laws (y6/xo/) some are written 

(gyyoa^o/), some unwritten {ciyoa^ti). (J. i, 2. 3.) 

The division of the jus civile into two species seems not at all inappro- 
priate, for its origin seems to flow from the institutions of two .States ; Athens, 
namely, and Sparta. In these States the usual course of procedure was this 
—the Spartans preferred to commit to memorv what tliey weic to observe 
as statutes; but the Athenians guarded sonly) what they found enacted in 

their written statutes. (J. r, 2, 10.) , \ 

Written law includes statute (/.-r), decree of the rommr.ns { pM'nctum), 
decree of the Senate [Sfnatus Consullum), the ilc( isions of tin- Km|)crors 
(princifium placihi), the edicts of the nuittistrates [ih it h.ue ihc rit;ht to 
issue edicts], and the answers of learned men {respo/ua pruU. /tHurn). (J- «. 

^’^FrSn'whL is unwritten comes the law that use has a,.pr.,vcd • for 
ancient customs, when approved by consent of those tl>at use them, art 
Statute {legum iviitaniur), (J. 1,2, 9.) 

To these Cicero odds jndffmcnts at law [rr, and ennity ^ 

Top. 5, 28.) Custom (inveterata amnuctudo, dmturna cnriivf iici), . . ' ,.y , 

gneok colleLd from the informol suffrages of the people, had the force of law (1 . 

rss) »«d in like moaner lows might repealed not merely l.y the legislature, «t 

through tacit disuse by the peop e (D. . d, d2 I d l b 

was the judgments of Courts of Law. (1). 1. ■, " n , 

could be recognised if it were opposed to law or reason. (C. 1 , > 

A Statute (Ux) is what the Roman people, when asked by a 
maSstrate-a Consul for instance-[ordercd and] - ^ 

commons {plebiscUum) is what the commons, when asked by ® 
the commons— a Tribune for instance-[ordered and] ^ , . 

I pubs') differ from the people {populus), as speaes does from 

for the name people means the whole of the ^stof the 

and senators as well. But the name “ commons ’ means the re« ot 

citizens without the patricians and , of the commons, 

pa rririans said that they were not bound by the decre ,ft„ward» the 
because they had been made witheut their authority.] But afterwards tne 



For the history of the term Ux^ see Clark’s Practical Jurisprudence, p. 29 See 
above pp. 60, 75, 8. ^ r 


A Senatus ConsuliufH (decree of the Sena,te) is wha.t the ^ena.te orders 
and settles. [It takes the place of a statutCj^although this was formerly 
questioned.] After the Roman people grew so oig that it was hard to bring 
them together on one spot in order to ratify a law, it seemed fair that the 
. Senate should be consulted instead of the people. (J. i, 2, 5 ; G. i, 4.) 


Theophilus traces the authority of the Senate to the lex Ifo 7 'tensia, which gave 
full validity to the pLchiadia. See pp. 60, 75. 

An imperial constitution is what the Emperor settles by decree, edict, or 
letter. It has never been doubted that this takes the place of a statute, 
since the Emperor himself receives his power by statute, (G. i, 5.) 

Nay, more ; what the Emperor determines has the force of a statute (quod 
principi piacuit Icgis habet vigorem)^ since by the lex rej^ia that is passed to 
give him imperial power, the people has yielded up to him all its own power, 
both military and civil. Whatever, therefore, the Emperor settles by a 
letter, or after inquiry decrees, or commands by an edict, is (it is agreed) a 
statute. These are what are called Constitutions. (J. i, 2, 5.) 

Plainly some of these arc personal, and arc not to be dragged into pre- 
cedents, since this is not the Emperor’s wish. For if he grants some one a 
favour because he deserves it, or indicts a penalty on some one, or helps 
some one ^^ithout a precedent, he does not go beyond the person. Others, 
again, since they are general, bind all beyond a doubt. (J. 1, 2,6.) 

Sec above, i>. 76. 

Edicts arc the orders of those that have the right to issue Edicts (jus 
Edicendi ). This right the inagistnites of the Roman people have ; but the 
largest right in regard to Edicts is that of the two Prietors, the city PrJEtor 
and the Pnvtor for aliens, whose jurisdiction in the provinces belongs to 
the I’rcsidents ; and again that of the Curulc ri'dilcs, whose jurisdiction 
belongs to the qincstors in the provinces of the Roman people. Into the 
Emperor’s provinces no quicstors at all are sent ; and therefore in these 
provinces no such Edict is put forth. (G. i, 6.) 


Ab to the distinction between Provinces of the Roman People and Emperor’s 
Provinces, see p. 7*-. 


The PrxHors’ Edicts have no slight authority in law. These we usually 
call also the Jus Honorarium ; because those that bear high honours, the 
magistrates that is, have given their authority to this branch of law. The 
Curule -Ediles, too, put forth an Edict in certain cases ; and that Edict 
is a portion of die Jus Hofioratium. (J. i, 2, 7.) 

See above, p. 34, sq. ^ 

The answers of learned men (responsa prudentium) are the decisions and 
opinions of those that have been allow'ed to build up the laws. It w'as an 
institution of ancient times that there should be men to interpret the laws on 
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behalf of the State. To them the Emperor gave the right to answer {Jus 
respondendi\ and they were called jurisconsults. [If all their opinions coin- 
cide, what they thus dleclare takes the place of statute ; if they diftVr in 
opinion, the judgeViay lawfully follow which he pleases. This is pointed 
out by a rescript of the late Emperor Hadrian.] The decisions and opinions 
-of all of them held siA authority that, as has been settled, a judge could 
not lawfully depart from what they answered. (J. i, 2, ; G. i, 7.) 

iSee ttbove, p. 7ti, wp ^ 
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CLASSinCATION OF ROMAN LAW, 


CLASSIFICATION OF EOMAJf/LAW. 

Two errors may be committed in dealing with the classi- 
fications of ancient bodies of law. On the one hand, it is 
a mistake to disparage the attempts old writers to bring 
order into the description of legal topics, because their 
arrangements will not stand the tests that analytical juris- 
prudence applies. On the other hand, it is a greater mis- 
take blindly to follow imperfect classifications, merely be- 
cause in their time they were worthy efibrts of the human 
intellect. Critical wisdom is not exhibited by contempt 
<)f the old-fasliioned pack-horse, but something less than 
wisdom would be sliown by a merchant, in these days, if his 
admiration for antiquity w'ere to induce him to revive that 
ancient mode of conveyance in opposition to railways and 
steamboats. 

If wo examine the so-called codes of ancient law, we are 
struck not less by the peculiar order in which the various topics 
are discussed, than by the contents of the codes themselves. 
The fartlier back we go, and the nearer we get to the dawn of 
civil jurisdiction, the more conspicuous is the place assigned to 
Courts of Justice and rules of Procedure. In the XII Tables 
Procedure occupies the fiireniost place. In Narada, one of the 
oldest of purely legal treatises on Hindu law, the order of 
topics is as follows ; ^ — 

“ The eight constituent parts of a legal proceeding are 
the King, his Officer, the Assessors, the Law Book, the Ac- 
countant and Scribe, gold and fire for ordeals, and water for 
refreshment. 

“ Recovery of a Debt, Deposits, concerns among Partners, 
Abstraction of Gift, Breach of promised obedience, Non-pay- 
ment of Wages, Sale without ownership, Non-delivery of a 
commodity sold. Rescission of Purchase, Breach of Order, con- 
tests about Boundaries, the duties of Man and Wife, the law of 
Inheritance, Violence, Abuse and Assault, Gambling, Miscel- 
laneous Disputes.'" 

“ The principle and meaning,” says Sir H. S. Maine, ^ “ of this 
ancient classification, strike me as obvious. The compiler of 




* Nmda. Trtai. by Dr Jolly, 6. 


* Early Law And Cottom, p. 981. 
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Narada or his original, makes the asBiiniption that men do 
quarrel, and he sets^forth the mode in which their qiiarrels may 
be adjudicated u^on and settled without bloodshed or violence. 

The dominant notion present to his mind is not a Law, or a 
Eight, or a Sanctiftd, or the dislinction between Positive and 
Natural La^, or between Persons and Things, but a Court of 
Justice. The great fact^s, that there now exists an alternative 
to private reprisals, a mode of stanching personal or hereditary 
blood-feuds other than slaughter or plunder. Hence in front of 
everything he places the description of a Court, of its mechan- 
ism of its procedure, of its tests of alleged facts. Having thus 
begun with an account of the great institution which settles 
quarrels, he is led to distribute law according to the subject 
matter of quarrel, according to the relations between human 
beings which do, as a fact, give rise to civil disputes. Thus 
Debt, Partnership, the Marital Eelation, Inheritance and Dona- 
tion are considered matters about which men at a certain period 
of civilisation do, as a fact, have differences, and 
riebts and liabilities (as we should call tbein) to wlucb ibey 
Eive rise are sot ibrtb simply as guides towards de ernui. 
tbe judgment wbicb a Court of Justiee sliouia give w 

upon to adjudicate upon quarrels. ■ i-c na tl\H 

to the XII T.bl..,tl,c rmtov,™ hJict "o 
most important sonreo oi Iloman law. In arm, ca 

the Edict was a declaration of the Prmtor th , ^ ^ 

circumstances, be would grant an action, or a special delen i ■. 

The Pernetual Edict was thus a collection of aetm s, ai 
IhePeipetuai ^ were mentioned naturally followed, wit t 

1," or I» fidelity, tlm XII Table., of wbicb 
reir?S:r.^ayrirn„t'lbo o,.t .nyn.w 

Lmfiiation i tbe l>igee‘ »“>“ .“"“,"5 To" "S 

r.b « "irwo^eid .. . 0 ^ 

™«on of the IKK. of ‘l-h . “ ° f 

scarcely yentured to alter any o *® ' , Tmder others. Even 
he omitted a few that were absorbed under 

within those limits, PothierV arrangement of the y.g 



The striking feature in this arrangement is the place assigned 
to Actions — a topic closely corresponding with Law of Pro- 
cedure. It comes last, while in the XII Tables, as in Narada, it 
stands first. In the time of the classical jurists, Substantive 
Law has thus definitively taken precedence of Adjective Law. 
Gains recognises as clearly as Bentham or Austin, that Pro- 
cedure is only a means to an end, and that the primary object 
of consideration in a legal treatise is not the form of action, 
but the vindication of Rights and the enforcement of Duties. 
The precedence given to actions in the XII Tables was as 
much out of place in the Roman Empire as it is in any modem 
system of law. In substance, the arrangement of Gains is an 
arrangement of Rights and Duties ; but as such it is open to 
objections that Gains could not well have avoided. The reason 
is that although, in fact, Right and Duty formed the pivot of 
classification, yet the fact was too much obscured to be readily 
appreciated even by the jiuasts themselves. The explanation, 
from one point of view, is to be sought in the defects of their 
technical language. They were familiar with ohligatio as* an 
equivalent for legal Duty, but they had not seized the corre- 
sponding idea of legal Right. This incompleteness may be 
traced in the forms of actions. 

In the largest class of actions {ohligatio) the question was 
whether the defendant was bound to do or give.^ In the 
other class of actions {actiones in rent) the form was not usually 
BO distinct ; if the action "were for ownership, the plaintiff 
alleged “that the thing was his own.*’® By this phrase, the 
fact was obscured that the action was to enforce “ rights ” of 
ownership. ^The riglit ” of the plaintiff is implied, but it is not 

^ Omne autem jusy quo utimur id ad personas pertinet^ vd ad res vd ad actioucs. 
(J. 1, 2, 12 ; G. 1, 8.) 

* Oum iutendimus dare, facertf praestare OPORTERE. (G. 4, 2.) 

■ Rem inUndlmxis esse, (G. 4, 2.^ 



Attention to these facts enahles ns to nnderstaTKl Imw CJaii; 
came to classify ];iw substantially as a systcTu (»!* rie^lits aic 
duties, while he liimself was not fully conscious oftlu- ]>riucipl« 
by which lie was g'uided. i\Icn learn to iiso lan^ua;^^c with pro- 
priety before tliey discover and name tlie j>ar1s of Hp(M-f}i 
Roman law had assumed a sl)a])e in which the del f j juininp 
principle of arrangement Wcis tlie formation of gron]>s aceonl- 
ing to tlie character of tlie rights or duties of wliieh tliey wer*' 
composed ; but the principle was not consciously recognised. 
Gains, indeed, lays down a princijile of division, hut that serves 
only to separate the '}m de itermn'iH from the gcjjieral body oi 
the law. \\ith the exception (?f^ the de tht* whole 

body of law is grouped together under the uninstructive 


* IntetidimuM iuM aliouofj^nobis comvctcre. (G. 4. 3 .) 
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heading of jus de rebus. Gaius offers no e^cplanation of the 
principle of sub-division of res, except the# fallacious and mis- 
leading division of res corporales and res inco7f>orales ; and it is 
just the part left unexplained that is, on the whole, his best 
and most enduring contribution to the orcfeA’ly arrangement of 
legal rules. ^ 

The classification of Gains, leavingtaside the Law of Pro- 
cedure, is substantially as follows : — 

Law ooNCEfiNiNo Ferbokb. 

I. Slaven and Freedmen. 

II. Potcatat over children. 

III. Manus or Marital Fewer. 

IV. Mancipium. 

V. Tut€l<L of persona under age of puberty. 

VI. Tutda of women above the age of puberty^ 

VII. Cura. 

Law concerning Things. 

A. lies Corporalew. 

1. OwNEUSHir, or rather Titles to ownewhip, including a passing 
reference to Servitudes. 

Ji€s divini juris, res communes, res puhliea>e, res universUatis (merely 
mentioned in passing), 
lies Incorporales. 

A. Acquisition per univeraitatem. 

1. Hkueditas. 

(I.) Testamenta, with appendix on lAyatuui. 

(ii.) Fidcicommissa (both universal and singular), 

(ill.) Succession ah intestato. 

II. Bankruptcy, {liotwrum rendith.) 

III. A n'ogatio and in manum couventio. 

(Gaius omits the contrast to acquisiiion per univeraitatem.) 

1. Obligatio. 

(i.) Contractus. 

(li.) Delictum (including wTongs to Person and wrongs to 
Property). 

Throwing out of account minor points, the leading divisions 
of Substantive Law, according to Gaius, are as follows : — 

A. Law relating to PERSONS {Slaveiy, Potesias, 

Tutda, etc.) 

B. Law relating to OWNERSHIP and Servitude. 

c. Law relating to Inheritance and Legacy. 

D. Law relating to Obligatio (including I. Contract, and 
II. Delict.) 

A comparison of this table with the classification followed in 
the present Avork, shows how very near Gaius came to an 
arrangement based rigorously upon the modern conception 
of Rights. 
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«. Rights of Freemen as such, (Appears in Gaius under 

Delictum.f 

A. Rights OTer persons regarded as things. Slavery, 

PotestaSy Mancip^um (not Tutela), 

B. Ownership (including torts to property), Servitude, 

and Mortgage. 
c. Obligatio. • 

1. Contracts and Quasi-Contracts (as in Justinian). 

2. Status. Rights over persons of a tutelary not pro- 

prietary character. 

D. Inheritance and Legacy. 

The reader will observe in this table a change in the posi- 
tion of Inheritance and Legacy. That topic, on acctuint of 
its highly complicated character, ought clearly to come after, 
instead of before, ohligatio. The arrangement of Oaius sins 
against the cardinal rule of all scientific classification, which 
requires that the SIMPLE should come before the COMPLEX. 
The position of Inheritance in the work of Gaius was pro- 
bably determined by an accident. Having concluded Ihe 
subject of Title as a means of acquiring ownership of indi- 
vidual things, he was led to consider Title by universal suc- 
cession, of which Inheritance is, by a long way, the most 
important instance. 

So much must suffice in the meantime about acquirinij sin;;lc thin^^s : for 
the law of legacies, by riglit of wliich you acquire single tlungs, as well as 
that of trusts when single things are left you, we will bring in more 
fitly further down. Let us sec now, therefore, in what way you acqui'*e 
things per universitatem. If then you are made a man’s heir, or cla .n 
bonorum possession or if you adopt a man by arroi^atio ['>r receive a woman 
as your wife in fnanu]n or if a man’s goods have been made over to you in 
order to uphold the grants of freedom to slaves, in that case all that is his 
passes over to you. First, let us look narrowly at inheritances ; these are 
of two kinds, for they belong to you either under a will or by w ay of intes- 
tacy. First, let us look narrowly at those that come to you under a w ill. In 
this it is necessary at the outset to set forth how wills arc drawn up. (J. 2, 
9, 6 ; G. 2, 97-100.) 

Apart from the mistake into which Gaius was thus led in 
making Inheritance precede Obligation, the difference between 
the tables lies in two points. In the second 'JHible, delictum 
does not appear as a separate head, but in so far as it consists 
of wrongs to the person, it appears under the category of 
“Rights of Free men as such and, in so far as it consists of 
wrongs to property, under “ Slavery,’* “ Ownership," etc. The 
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other change is the transfer of Tutela from group A. to a new 
gi'onp “Status” not in Gains, and consist^g of rights over 
persons of a class, but not rights partaking of ^he character of 
ownership. With these exceptions, the arrangement of Gains 
coincides with a classification ^ased upon tiie distinguishing 
marks of Primary Rights. When we once understand why 
Gains classified tutela with jiotestas^ although there is nothing 
in common in the nature of the institutions, and wliy he co- 
ordinated delict with contract as sub-classes of ohligatio, it will 
appear how (;omj)letely the Romans had passed away from 
the mode of thought that dictated the precedence of actions in 
the Xll Tables, and how nearly they came to classify the sub- 
stantive law on the basis of rights. It may be readily granted 
that the arrangement of Gaius was excellent and even, allowing 
for certain peculiarities in the Roman law, almost theoretically 
perfect, but it does not follow tliat in a modern treatise we 
ought to follow him slavishly in the points where he is weak 
as well as in the points where he is strong. 

Of the seven classes included in the Law concerning 
Persons, only one — Guardian and Ward — is represented in 
English law. We need only ask, would any writer on English 
law begin with Guardianship and Committees of lunatics as a 
leading division of substantive law, and throw all the rest into 
a vague category called “Things?” The mere statement 
of the question is enough to show us that there must have 
been some special features in the Roman law making a divi- 
sion of Law of Persons at least plausible, while the absence of 
such featuroB in English law makes it absurd. Those reasons 
are not far to seek. 

•If wo omit the class of Freedmcn (which introduces a cross- 
division) and add the class of persons that are at once sui juris 
and not under any form of guardianship, we get a curiously 
exact and exhaustive classification of Persons.^ If the inhabi- 


1 Men— 


/I. SlavefJ, 
Freedmcn, 
UI Free, , 


( 1. Roman Citizen. 

2. Latini Juniani. 
i 8. Dvdititii, 


■■ 

V 2. Persons 


A. Slavery. 


B. Potestas. 

^ c. Manut. 

D. Mancipium» 
i E. TuUla Mulierum. 

^ F. TuUla Impuhenam. 
i o. Cura, 
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tants of Rome had been assembled, they could all have been 
arranged in the desses. Each would have found a place in 
one class, and ndVj^erson would have Ik'cii entitled to go into 
two classes. Thus, if a man was ranked as a slave, ho could 
not appear in any m the subseipuuit classes ; if a perstui were 
under potent^s^ lie could not be in any of tlie other classes ; and 
BO on throughout. There is, however, a nioi-e substantial 
ground for connecting tlie topics of the “ Law concerning 
Persons.” Slavery, potefttaa^ tuieln, etc., aro examples of sub- 
ordination. The law of persons contains an account of the 
different species of authority to whieli a person in Rome might 
be subjected. These facts point to a much closer connection 
between the various groups brought umh*r the Law of Persons 
than is found to exist in tlie Law of Things. Hut the case 
does not end tliere. Whether a p<*rs(»n was Huhjcet to one of 
the kinds of authority,, was a (piostion of the utmost conse- 
quence in the pnictice of the law. A slave or oilier [xthoii 
subject to authority laboured under nunu roiiH legal disabilities, 
and naturally the first qu(‘8tion tliat suggested itself to a legal 
advdser was whether his client or the oj)p«)nent was under one 
or other of the species of aulh(»rity. d’he first book of (juius 
and Justinian is occujued with a statement of the rules for 
determining whether a given person was in slavery, or under 
potffitas, or tutela^ etc. 

These considerations explain why the several elasHos forming 
the^'wij de Perwnis formed a distinct group, and why that gr(»rp 
was placed in the foreground. In the Homan world, legal 
capacity was the exception, us with ns it is tln3 rule; and fre- 
quently before a case could he heard on the merits, it was 
necessary to determine a question of statwt or conditio (»f 
one of the parties in a preliminary action, called actio preejudi^ 
dalis. Both theoretical and practical considerations therefore 
point in the same direction — to give the first place to the law 


concerning persons. 

It is a mistake to regard the object of the jurists to be an 
enumeration of the cases of legal incapacity. As a matter of 
fact, Gaius deals with incapacity under the several heads of 
Property, Testament, Contract, etc., connecting, veiy properly, 
the instances of incapacity with the particular rights that the 
classes of persons were incapable of enjoying. Moreover, if 
the object had been to enumerate the classes of persons incap- 
able of acquiring, peregrini coulcf not have been omitted- Hiir. 
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Gains does not mention Peregrini among the classes of persons; 
he refers to them nnder the several hea^s of acquisition of 
which thej were incapable. The element cojamon to all the 
classes of persons is that they are under various forms of 
authority, and except in the cise of impulM'Mea and furiosiy the 
incapacities to which they are subject are not inherent, but are 
a consequence of their subordination.^ Thus a slave cannot 
acquire property for himself. Why? Because Avhatever he 
acquires belongs to his master. He cannot bind himself to 
render services to another; because all his services are the 
property of his master. The incapacity of a slave to act for 
himself is merely the other side to the rights of his master. 

There is an objection to the grouping of the several classes 
under one category ; but it is an objection that no jurist in the 
time of Gains could have been expected to entertain. It is an 
objection, however, that, in the present state of knowledge, 
must be considered and decided. On looking more narrowly 
into the several classes we meet a cross-division. Gains treats 
Freedmen manumitted slaves) in connection with slavery. 
But manumitted slaves are free and mi jurisy and therefore 
logically fall into the same class as Tatela, Again, and Cura 
have little or nothing of a legal character in common with the 
other classes with which they are associated. Slavciy, 
manus and vmncipiuin have one important common characteristic. 
They are all cases of rights closely akin to owneiship over 
human beings. They resemble each other also in the modes of 
acquisition and in the nature of the relative actions. They 
form a group of the most distinctive character. But the rela- 
tions of patron and freedman or of tutor and pupillns are entirely 
different. In no sense is the patron owner of his freedman or 
the tutor owner of his pupillus. On the contrary, these classes 
are distinguished by reciprocity of Rights and DutleSy — a notion 
that is the exact antithesis of property. If to these classes we 
add two others omitted by Gains and Justinian — (1) the relation 
of Parent and Child, where the parent has no potestas ; and (2) 
the relation of Husband and Wife^ where the wife is not in 
manUy we have four classes of persons having in common the 
characteristic of reciprocity of rights in contrast with the four 
classes characterised by a relation of Ownership. By collecting 
the several classes in one group, this essential and fundamental 
difference between them is slurred over and obscured. If the 
groups are to be arranged on aty consistent pnuciple, we must 
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put thoBe classes of persons that illustrate the iilea of property 
in juxtaposition to« property, and place those classes that are 
based upon the t^ea of obh\£^ation, alongside other obligations 
It has been suggested that the consideration of slaves naturally 
suggests freed mei^, that Suggests the relation t)f Parent 

and Child, that mamis is naturally associated witli the relation 
of husband and wife. i3ut to fall in with this, would be to 
make contiguity instead of similarity the basis of elassillcation, 
and to destroy the possibility of any consistent or logical 
arrangement. 

A similar question is raised by the position of Delict. Gains 
treats contractu.^ and delictum as two co-ordinate classes forming 
the division of old i(iat tones, Justinian adds Qiiasi-contract and 
Quasi-delict. Quasi-contract is a distinct class and will be 
explained hereafter ; but (juasi-delict is not logically dis- 
tinguishable from delict. It means certain new delicts intro- 
duced by the Edict of the Pnetor. 

To understand tlie connection tliat sidtsisted in a Roman 
mind between two such unconnected sid)jeetK as an assanlt and 
a contract of sale, we must look to the forms ol‘ u(*ti*>n. Delict 
and contract wt re alike enforced by actions in personam; and 
in this resj)ect they stand in contrast with ihii (dher topics 
dealt with by Gains, v/here the proceeding was by an action 
in rem. 

Obligatio was coextensive with actions in personam, and it was 
natural that the jurists sliould unite in one class tlio several 
groups of rights or duties that were enforced by actions In 
personam. 

An action is nothinjj else but the right to follow up by legal proceedings 
what is one’s due. (J. 4, 6, pr.) 

It remains : ) speak of actions. If now we ask how many kinds of actions 
there are, it secnis true to say there arc two, in rem and in personam. 
Those that have «>aid there arc four — a number reached by bringing in the 
kinds of sponsionrs — have not observed that they have brought some species 
of actions in among the kinds {genera). (G. 4, i.) 

Of all actions in which a question between parties is raised on any 
matter before judges or arbiters, the chief division is into two distinct 
kinds, namely, in rem (for a thing), and in personam (against a person). 

CJ* 4» J*) ^ 

The actions a man brings against a person under an obligation to him, 
either by reason of contract or of wrong-tloing {ex maleftcio\ arc actions in 
personam given to meet the case. In them he alleges in his statement of 
claim that his opponent ought to give or do [or furnish] something, or he 
puts it in ceruin other ways. (]• i ; G. 4i 2.) 
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An action is in rent when we allege in the statement of claim either that 
a corporeal thing is ours, or that we may avail ourselves of some right — of 
use or usufruct, for instance ; of passing, driving beast^ or leading water ; 
or of building higher, or of prospect. The opponent, a^in, has a negative 
action quite the other way. (G. 4, 3.^ ^ 

An action may be brought against a man that is uncfer no legal obligation, 
but against whom some one is moving about something in dispute. In this 
case the actions that are given are in rem. If, ^r instance, a man is in pos- 
session of some corporeal thing which Titius affirms is his, and the possessor 
says he is owner, then if Titius alleges in the statement of claim that it is 
his, the action is in ran. Similarly, if a man brings an action to assert a 
right he claims over a thing — a farm for instance, or a house, or a right of 
usufruct, or of passage over a neighbour’s farm, or of driving beasts, or of 
leading water from a neighbour’s farm — the action is in rem. The action to 
assert a right to landed estates in town is of the same kind ; as when one 
brings an action to assert a right he claims to raise his house higher or to a 
prospect, or to throw out anything, or to run a beam into a neighbour’s 
house. On the contrary, too, return actions have been given in regard to 
usufruct and servitude over landed estates both in country and in town ; so 
that a man can allege in his statement of claim that his opponent has not a 
right to a usufruct, to pass, to drive beasts or lead water, and again to build 
higher, to have a prospect, to throw away something, to run in a beam : 
these actions too arc in rr;;/, but negative. An action of this kind is not 
given in disputes about corporeal things. In them the plnintifif is the man 
not in possession ; and the man in possession has no action given him by 
which he can deny that the thing is the other’s. One case no doubt there 
is in which the man in possession none the less comes to play the part of 
plaintitT, as will appear more fittingly in our larger book, the Digest. 
(J. 4, b, I -2.) 

Actions in rem wc call vindicaiioncs (claims to a thing') : actions in 
personam., in which it is alleged in the statement of claim that one ought 
to give or do something, are called condiciioncs. (J. 4, 6, 1 5 ; G. 4, 5.) 

The chiRsification in the present -work is based explicitly, as 
that of Gnius was implicitly, on Rights and Duties. The lead- 
ing divisions of Rights and Duties must be sought in their 
most elementary characteristics. The object of law is to pre- 
vent harm and ensure benefits. The acts forbidden by law 
are, or are supposed to be, noxious ; the acts required are, or 
are supposed to be, beneficial. Now it is manifestly easier 
to prevent harm than to promote good. It is easy to say, 
“ Thou shall not kill ; ” it is harder to say, “ Thou slialt save 
from deatii, if it be in thy power.*’ In moral guilt there may 
be little difb renoe between the man that pushes another into 
deep water, and the man that, seeing him there in danger of 
drowning, refuses to admit him into his boat ; but in law, 
between those men lies the gulf that separates innocence from 
the gravest of crimes. 
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In rnalving o. distinction l^ctween Acts iind PorlicctTimccs, W6 
touch upon something that has a practical, as well as a logical 
value. Tlie StWe entertains no difficulty in requiring all men 
universally to forJ)^ar from d(»ii^ harm ; but it sehlom ventures 
to impose on men generally the duty of rendering services. 
All men must ‘‘not kill but only parents and guardians or 
specified individuals aPe bound to preserve the life of others. 
Tin's is a type of many cases. Duties to forbear bind all men 
generally ; duties to do are imposed on speeified individuals, 
and for the most part not without their own consent. Some 
few duties to forbear (gene rally or always of the nature of 
forbearance to exercise a Right) are impi»sed on s])eci{ied indi- 
viduals only. We may thus divide Duties (and by implication 
Right s) into two classes. 

I. Duties binding all men generally. These are always 
Duties to forbear, or NE(^ATIVK Duties. 

The correlative Rights are called UloUTS /.v HEM. 

II. Duties bimling sjieeified individuals only, 
nearly always Duties to do, or PosinvK Duties. 
however, they are Negative Diities, 

The correlative Rights are called Rkjiits IN personam.^ 

Rights in rein correspond to Universal, Negative Duties. 
They may be divided into three classes. In the first class, 


Those are 
Sometimes, 


* The phrases m rem and in peritonam are not nltoi'etloT S!i1iHfjict(»rv, hnt they 
were used by the Iloman jurists in an analogous sense, as in the ilistinction h^'tween 
actions in rern and actions in pcrgimavi. In an action in rnny no duty is alleged 
against any specific individual ; but the plaintiff merely alleges that the thing in 
question “is his own,” and the action lay, not against any speeififd imiividual, but 
against any one in possession of the proj)erty. In an action in jtersonam, a breach of 
duty was alleged against a specified individual. 

A few other examples of the expressions in rem and in per.v>n(im may be cited. 

Exceptiones, i.c., special defences introduced by the I’rretor, were said to be 
personcie cohncre.nteSy when they could be used only by one or more s])ecified indi- 
viduals ; and rci cohacrenteg, when they couM be used not merely by the debtor, but 
by any one against whom the debt might be claimed. (1). 44, 1, 7, pr. — 1.) 

Agreements (pacta) might be either in rem or in pergunam. (D. ti, 14, 7, 8.) 
Thus if I, a creditor, agree “ not to sue,” the debt is extinguished, and neither the 
heirs of the debtor nor his sureties can be troubled. But if I agree “ not to sue the 
debtor, Lucius Titius,” it is open to me to sue his sureties ; or, if was so qnder- 
stood, his heirs. (D. 2, 14, 57, 1.) Lucius Titius is a Bf)ecified individual, and an 
agreement in favour of him alone is said *10 be a pactum, in ptrgonam ; on the 
other hand, an agreement generally in favour of all persons that are liable is called 
a pactum in rem. 

AVhen a creditor applied to be put 19 possession of the goods of his debtor, the 
benefit of the act accrued to all the other creditors, and the goods when sold were 
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the Duties may be expressed in the general form, “ Thou 
shalt not harm any free man ; ” in the secon4, “ Thou shalt 
not harm or take away the persons that are fiis ; ” and in the 
third, “ Thou slialt not harm^or take awtjf the animals and 
things that are Iiis.” The rights that a freeman has to himself 
differ from the rights he has to the pergons that belT^ng to him, 
and these again from his rights to the animals and things that 
belong to him. 

The first class, then, of Rights in rem, are the Rights that a 
free man htis in respect of his own personality — such as his 
right to life, liberty, immunity from wilful harm, and to his 
good name. AVhat, for example, is the meaning of a “ right 
to liberty ''V It means that all men are bound to abstain from 
interfering with a man’s freedom of action, except in the cases 
where such constraint is authorised by law. This duty is 
negative ; it is a duty to forbear ; and it binds all men 
generally. The right to freedom is therefore a right in rem. 
One characteristic of these rights is worthy of remark. Not 
only the Duty but the corresponding Right is universal — 
among free men. All men have such Rights ; all men owe 
these Duties, They are Duties owing hy all men to all men. 
The corresponding Rights are universal and primary. With- 
out these Rights no otliers could exist. A man that had not 
a Right to himself could not have a right to anything else. 
Such Riglits, moreover, precede others not only in a logical 
but also in a historical order. On every ground, therefore, as 
the simple, elementary, primordial rights of men, these deserve 
the first place in a scheme of classification. 

The second giMup, of which the most striking example is 


divided among thorn. The bankruptcy {misttio in poancssionim) w.as said to be allowed 
not for the bcnctit of the applicant alone {personae iKtHus pdentig}, but to be general 
(in rem), in favour of all having claims against the debtor. (1). 4‘J, 5, 12, pr.) 

A contract or other transaction was mode void equally by f»>rce or fraud. But 
there was a ilitrcronce between them. A contract obtained by the fraud of the creditor 
was void ; but it was not void if the fraud were by anyone else. But a contract pro- 
cured by force void, by whomsoever the force was exerted. The eilict making the 
exercise of force by all men without distinction a reason for invalidating a contract 
was aaid to be i^^rettu (D. 4, 2, 9, 1 ; D. 43, 24, 5, 13.) 

Under an edict of tht* rraetor, any one threatened with injury by any alteration 
of a building or construction could formally prohibit the change, and the person 
making the change could nut then proceed until he had obtained the authority of the 
Praetor. This prohibition was called nuntiatio opens non. As it was a general 
prohibition to ail who might seek to do wLat was forbidden, it was said to be in 
(D. 39, 1, 10.) 
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Slavery, coiiRists of those Rights in rem that a free roan could 
have over other hfiman beings. A slave owed his master no 
Duties. As against the slave, the master had no rights. But 
as against all th^ yorld he had| rights in respect of the slave, 
for all men generally were bound not to harm or take away 
the slave from the master. In what respects the rights of a 
master over liis slaves •differed from his rights to his ox, or to 
any other article of property, will duly appear. It is enough 
here to say that tliere are sufficient reasons for separating the 
group that consists of Slavery, l^otesta^^ Mancipium^ 

from Ownership, to which in most points it is very closely 
allied. 

The third group of rights in rem corresponds with Propert; 
in the widest sense. At this point, the questi('n arises, what 
ought to be included in the consideration ot Property Gains 
gives only the modes of acquisition with the limitations to 
which they are subject, and does not, in this connection, refer 
to the Rights of an owner. Under the head of “ Delict we are 
introduced to the remedies that an owner of moveables had for 
the protection of his rights ; but as the rights of an owner of 
immoveables were not protected by actions ex delicto, but by 
Interdicts, that branch of the subject is passed over. It has 
been explained why Delict was classed by Gains along with 
contract as co-ordinate members of the class of obiigatioues. It 
now remains to consider, whether such an arrangement is con- 
sistent with a proper scheme of classification. 

The place to be assigned to Delict must be determi^ed by 
the juridical characteristics of Delict. What is a Delict ? Every 
Delict is a violation of a right in rem. W e are, therefore, in a 
dilemma. Either Ave must dispose c>f delicts once for all under the 
several groups of rights in rm, or we must treat the same subject 
twice over, once under rights in rem, and once again under 
obligations. This is the incongruous result arrived at by 
Blackstone in the case of Rights of the Person, lie begins hw 
commentary in the same Avay as the present woik, Avith pnm 
ordial, personal rights; but he returns again to the subject 
towards the end of his book, when he treats of “ wrongs ” to the 
person. This is inconsistent with the most rudimentary notion 
of a loo*ical classification, — -to have a place for everything, not 
two places. In the case of Rights in rem to things, Blackstone 
avoids the difficulty by omitting in his discussion of owr.ership, 
all consideration of the Rights of an owner, and dealing with 
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obliquely at a later stage, under the category of wrongs 
to property, ^ ® 

Blackstone, however, carries the anomaly mwch further. He 
boldly divides Law into the ^aw of Rigly;| and the Law of 
Wrongs, But Right and Wrong are not two distinct legal en- 
tities ; they mean the same thing looked at from two points of 
view. A wrong is simply the violation of% Right, and has no more 
a separate existence than breathing has apart from the lungs. 
Except in bringing to the front a new class of Personal Rights, 
Blackstone has copied Gaius in the position he assigns to delict ; 
but not understanding the reasons that made such a course in- 
evitable to Gaius, he has started an absurd division of his own, 
in order to justify his imitation of the Roman Institutional 
writers. If Gaius had ever attained the distinct conception of 
Rights as a basis of classification, he would never have com- 
mitted the solecism of co-ordinating Rights with themselves 
under the name of wrongs, as the two leading divisions of 
Law, 

In point of fact, however, Blackstone’s arrangement is not so 
bad as his explanation might lead us to suppose. Rights 
arc of two types. Some Riglits we are in the habit of con- 
sidering as Rights, before tliey are violated ; other Rights we 
seldom or never think of as rights, unless they are violated; 
and even then our attention is fixed mure upon the violation 
than upon the Right. A landlord thinks of his rent as some- 
thing that he has a riglit to receive, before payment is refused, 
for in the ordinary ease payment is not refused; but he does 
not in the same way think of his ownership as a right of ex- 
clusive possession, until some one trespasses on his land. One 
does not think of an abstract right to the preservation of one’s 
good name ; and even when that right is vi( dated by slander or 
libel, one's attention is given rather to the particular words in 
which one’s right is assailed, than to tlie right itself. This dis- 
tinction runs through the whole law, and may be thus stated, 
in general terms : — Rights to services or acts are always and 
naturally presented to our minds under the aspect of Right or 
Duty ; we think of the services as something to which we are 
entitled, thaC is, to wliicli we have a Right, or as something 
that some one is bound to do for us, that is, has a duty to per- 
form to us. The violation of such rights is exceptional ; usually 
the Duty is performed, and thereupon the Right is extinguished. 
But Rights to Forbearances — to the absence of acts, do not call 
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for notice until they are violated. They are not rights against 
specified persons, Ifut against all men generally, and, as Rights, 
unlike the othe^ class, they are not extinguished by perform- 
ance. Rights to jjqfitive servic^ are rights in personam ; Rights 
to forbearances are, almost invariably, rights in rem. When, 
therefore, •Blackstone divides Law into Rights and Wrongs, 
he in reality divides Kkw into Rights in personam, and Rights 
in rem. By Rights he does not mean all rights, he means only 
Rights in personam; by wrongs he means a violation, not of 
all Rights, but only of Rights in rem. He is inconsistent in one 
point, for under the head of Rights he includes one class of 
rights in rem, namely Personal, or, what he calls Natural Rights. 
But when he comes to deal with wrongs he repeats himself by 
including the same topic under the category of violations of 
rights in rem. In point of fact, however, Blackstone’s classifi- 
cation is threefold — (1) Titles to Property ; (2) Rights in per- 
sonam; and (3) Violations of Rights in rem or W^rongs. 

Consistency and symmetry of arrangement imperatively de- 
mand that Delicts should be distributed in the manner in which 
they are in the present work. Two reasons of convenience — 
one general, the other special to Roman law, may bo noticed as 
leading to the same result. By se}>arating wrongs to the per- 
son from wrongs to property, between which there is no real con- 
nection, we are enabled to put in the foreground, in its proper 
place, the class of rights to tlie person. Even supposing wrongs 
to property were to be retained as a class under that designa- 
tion, it would be necessary to sever them from wrongs to the 
person. Again, in Roman law, there is a special dillic alty in 
treating wrongs to property from the point of view of Delicts. 
A delict was a wrong in respect of moveable property. Wrongs 
in respect of immoveable property were set right by Interdicts. 
From the Roman point of view there is an awkwardness in 
associating Interdicts with actions ex delicto, iind including them 
under a common category, for which the vocabulary of the 
jurists provided no special or distinctive name. 

We have now to consider the classification of Rights in 
personam. 

Rights in personam are divided not according their objects, 
but in respect of their origin. Most Positive Duties are imposed 
on individuals only with their consent ; in other words, by Con- 
tract. In a very few cases,. duties are imposed on persons without 
their express consent, but under circumstances where, although 
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their consent may not be presumed, it ought in fairness to be 
given. These cases are known under the baipe of QUASl-CoN- 
TRACT. In other cases, Duties are imposed uf on persons with- 
out regard to their consent, as^n the case rf P'diron and Freed- 
man, Parent and Child, and Tutela. For these cases I have 
ventured to employ the term “ Status,” — a w^ord that in 
jurisprudence has been much given to wandering at large, and 
may now, without impropriety, be assigned to a useful and 
unoccupied position.^ Reasons have already been given in 
favour of the removal of Tutela from the same class as slavery 
and potestas. 

In all the groups that are included in the present work 
under the foregoing divisions, it may be said that each species 
either consists wholly of one kind of Rights (in rem or in per- 
sonam), or consists of one kind of Rights in so predominant a 
degree that no ditliculty arises. But a very extensive and 
complex topic remains outside both categoncs. If mere logical 
distinctions were to be pedantically adhered to, the subject of 
Inheritance would be taken under Rights in renu The right 
of an Heir in the Roman Law was a Right in rein, and both 
theoretically and practically was dealt with as a kind of pro- 
perty. But Inheritance has a peculiarly comjdex and distinc- 
tive character. It includes Rights both in rem imdin jiersonam ; 
and not merely Rights, but Duties or liabilities, While, there- 
fore, it must be taken as a distinct group if placed under the 
head of Rights in rem, there is an inconvenience in taking it 
up before the consideration of Rights in personam. The simple 
ought to go before the complex, and the separate groups of 
rights should be discussed before entering on so complicated 
a form of succession as Inheritance. Legacy, as a mode of 
acquiring individual rights, ought in strictness to appear in 
Book 1. and Book II. as an Investitive Fact. But Legacy 
cannot be discussed except after Wills ; and in the Roman 
Law, the proper place for Wills is among the Investitive Facts 
of Inheritance. Legacy must unavoidably be taken after In- 
heritance. 

The distribdtion of the large groups of law on some con- 
sistent principle is essential ; but there remains a question of 


^ Lord Stair, a celebrated writer on Scotch Law, tuado a siiuilar class under the 
title of “ Obediential Obligations.*’ 
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6ven higher importance, a consideration of the best means of 
arranging the innusnerable details of the groups into which law 
is divided. It here that Gains is defective ; the Digest of 
Justinian most of a^ In that voluminous w<.>rk the arrangement 
of texts under the Titles resem?)les nothing so much as a heap 
of ill-shaped stones thrown out of a waggv>n. Nor can Gaius 
be improved by filling to the voids that he has left; the piling 
of notes upon the text makes confusion worse confounded. As 
a text book, the work of Gaius (and the same may be said of 
Justinian’s Institutes) labours under two great disadvantages. 
It gives much that is of little use to a student of law even 
from a historical point of view ; and it is extremely brief on 
those topics where the Roman law is of most value to a student 
of modern jurisprudence. Accordingly the present work is 
based on the Digest, and it becomes necessary to seek some 
principle of arrangement in grouping the multifarious details 
with which the Digest furnishes us. 

In pursuing the plan adopted in the present work, the 
author has taken a hint from a well-known w^ork on logic. 
Professor Bain (Logic of Induction, p. 248), in pointing out the 
defects of writers in the natural sciences, makes the following 
pertinent observation: — “In chemistry, no less than in the 
natural liistory sciences, a regular and uniform plan in the 
descriptive arrangement is more than an aid to memory ; it is, 
furtlier, an instrument of investigation.” In the following 
exposition two rules have been observed; — (1) That the order 
of exposition should be uniform ; that in wliatever manner we 
aiTange the details of one group, we should arrange the details 
of all other groups ; and (2) that the details under each group 
should be arranged in divisions that shall be exhaustive and 
mutually exclusive. Uniformity is at once the merit and the 
test of a classification. If the groups are selected on a sound 
principle, they must admit of uniform exposition ; if they admit 
of uniform exposition, they must have been selected on a 
sound principle. 

In the present state of Comparative Jurisprudence, a sound 
and uniform system of exposition has a special importance. 
Much of the future progress of the scientific studf^ of law must 
be sought in a comparison between the laws of different 
countries. The presence or absence, the fulness or scantiness 
of particular topics of law, gives a ready measure of the 
difference between two states of civilisation. Thus, — to take 
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the division of Rights in rem in respect of other human beings, 
and comparing the age of Gains with Justinian, we have to 
remark the disappearance of three forms Mancipium^ 

and Tutela Mnllerum), Comparing, again, the Institutes of 
Justinian with English law, we^^observe thai Other two (Slavery, 
Poieslas) also (lis:i[)pear. Take again Status. The relation of 
patron and freedinan disappears in mcdern law, but the other 
branches are more fully represented in modern than in Roman 
law. The meaning of this change appears at a glance. It is, 
that the old relation of ownership has given way to one of 
reciprocal dnlies. Again, the chief contents of the Law of In- 
heritance would find a different place in a modern code, and we 
should thus av(u‘d the inelegance of treating Legacy as an 
appendage to Universal Succession: but it would not be pos- 
sible to give a more just and vivid idea of the character of In- 
heritance in the Roman law, than by assigning to it a dis- 
tinct and pecuiliar place. 

The order of exposition followed is expressed by the several 
classes: — (I.) DEFINITION; (II.) RIGHTS AND DUTIES; (III.) 

Investitive Facts; (IV.) Divestitive Facts; (V.) Trans- 
VESTITIVE Fa( TS; (VI.) REMEDIES. The nature of this division 
will be easily understood from an example, say the p)otesta8 
enjoj’ed by fathers over their children. 

The pofcsfas is a group under the sub-class of Rights in rem. 
The first question naturally is, wduit is the meaning of it? 
The answer is in the DEFINITION. The full scientilic definition 


of pofcsfas would include a statement not merely of the points 
on Avhich it difl’ers from other kinds of Rights in rcrn, as Slavery 
or Manus ; but an ciiuineratioii of the Rights of the fatlier over 
the son, and the Rights, it' any, of the sou against the father. 
But advantage may be taken of a very convenient distinction 
adopted by ]\Ir Mill in his Logic (Vol. I. p. loo) to define 
potestas in a less exhaustive and more summary manner. In 
the “definition,'’ then, of a group, is given not a complete 
statement of tlie essence of a species, but only as much as is 
necessary to distinguish it from other groups in the same class, 
while a sejiarate division is assigned to the enumeration of 
Rights and D/jties. 


When the nature of the potestas and the rights and liabilities 
of the father are understood, the next question is, How is this 
group of Rights and Duties created? How does a person 
acquire over another the rights summed up in the word 
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« Potestas ” ? The answer to this question is given in the words 
used by Benthain,^ “ Investitive Facts.’* The term is not 
quite satisfactory. We may speak of investing a man with 
a Right, but not so well of investing him with a Duty. But 
although the assoSiltion connected w’ith the word implies an 
acquisition ,of gain, there is decided convenience in using the 
same word, whether tine question is of Rights or Duties or 
both. 

Corresponding to the Investitive Facts aro the facts that 
extinguish the potestas. By what moans may a person be 
released from subjection to iho potestas? To this question the 
answer is, the Divestitive Facts. 

There remains a third class of facts, at once Investitive an<l 
Divestitive. Of this nature is Adoption, ^\^hen a person 
transfers the rights he has to another, the transfer divests him 
of the potestas, and invests that other with it. Tliis is quite 
distinct from the creation or extinction of the potestas. A 
new descriptive term is \vanted, and aft(U* the analogy of the 
other words, “ Transvestitive ’* has been coined for tlie 


purpose. 

After examining the Rights and Duties expressed by the 
word potestas, and the circumstances under wliicih such rights 
may be created, extinguished, or transferred, we come at last 
to a consideration of the Remedies aj>plicable to tlie fore- 
going Riglits and Facts. By Remedies a full account of the 
Procedure to vindicate rights is not intended ; but only u 
brief statement of tbc sj)ecial actions aj)plicable to the several 
groups, w'itli any facts ])eculiar to tliem. 

These divisions, wdiile manifestly distinct, aro also exliaus- 
tive. livery rule of law relating to any group may be 
introduced under one of the divisions, and cannot be placed 
in mt)rc than one. Moreover, the divisions correspond with 
practical wants. A father, fur exam})le, or a tatoe, desires to 
know" liis Rights and Duties. The information is at onc(i open 
to him, and he need not trouble liirnself about Irivcstitiv’e or 
Divestitive Facts or Remedies. Another person, again, wishes 
to know wdicther he is a tutor, or how ho may avoid the office. 
He must look to the Investitive or Divestitive; Facts, and 
he need not concern himself with the Rights and Duties or 
Remedies. The Remedies would never be consulted except 


when a dispute arose and the parties contemplated litigation. 
A Code drawn up on this arrangement would thus be itfdapted 
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to the wants of different classes of persons* Again, this 
arrangement facilitates comparison. The rights of a master 
over his slaves may be at once compared with the rights of 
a father over his children, and of a husband over his wife in 
manu; and these again with th^reciprocal dbMgations of parent 
and child in the absence of the potestas, and of husband and wife 
in the absence of manus. In like mann^ the Investitive Facts 
and Divestitive Facts may be compared, and when these are 
enumerated in historical order, singular light is often thrown 
upon the character of Roman institutions. 
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RIGHTS IN REM. 




K I 


RIGHTS IN REM. 

Jftrst Bibiston. 

RIGHTS IN REM IN RESPECT OF ONE’S OWN 

PERSON. 

Definition. 

T O prevent men hurting c»ne another is naturally a paramount 
object in every syistein of law. It is vain to protect pro- 
perty, if life and limb are not secure. But no system of law 
attempts to provide a remedy for every hurt that may be done 
to body or mind. 'Phe harm may be trifling, and therefor.^ 
undeserving of attention ; or it may be grievous, but beyoud 
reach of the instruments tliat a lawgiver Iia.i at his disposal. 
A line must be drawn. The law specifies the instances where 
it requires idl men to abstain from doing harm or giving pain 
to one an(»ther. In other words, every man has a right, within 
the limits fixed by law, to personal immunity. In the technical 
langu age of jurisprudence, such a right is described as a right 
in rern in respect of one’s person. The unlawful causing of 
pain or hurt is a violation of sucli a right. 

But pain or hurt may be caused in two ways ; either INTEN- 
TIONALLY or through NEGLIGENCE. If pain or hurt evere caused 
intentionallt/^ the wrong done was technically called an ittjurla. 
The term injuria may be defined with almost perfect exactness 
as a wilful violation of a right in rem that one has in respect ot 
one’s own persoa 


K 
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For harm done to free men by Negligence, the Roman law, at 
first, provided no remedy. By the XII Tables (T. vm. 24, p. 21), 
it was provided that a person accidentally kiTling another should 
atone for the deed by providing a ram to b^ sacrificed in his 
place. In the analogous casef however, 0 # harm done to pro- 
perty, the XII Tables seem to have provided compensation 
in cases of negligence, and even of accident ; but the last point 
must be considered at least doubtful. (T. vill. 5, 10, pp. 20, 21.) 
Later on the lex Aquilia (see under Ownership) provided an 
action for all direct damage to property, whether proceeding 
from intention or negligence, but certainly not in cases of acci- 
dent. Til is statute did not apply to the case of harm done to 
a free man (liberum corpus aesiimationem non recipiat)^ (D, 9, 
1, 3) ; blit ultimately the Praetor extended the application of the 
lex Aquilia to the case of harm done to free persons by negli- 
gence. (0. 9, 2, 5, 3.) The measure of damages included 
charges for medical attendance, and for loss of work, both past 
and future. (D. 9, 1, 3.) 

A free boy waw sent to a fihocmnber to learn a trade. The shoemaker, in a 
moment of irritation caused by the dulnesH of iiis jmpil, threw a last at him, and 
destroyed his eye, C(Hihl the fatlier of the boy sue the shoemaker for the damage ? 
Tl»e answer pvt n in the l)igei#t well illustrates the slow growth of the law upon the 
subject of jKTh(»iiaI injurieB. .Tuliaii said that clearly no injuria had been committed, 
l>ecauB<' the Blioeniakor did not intend to gouge the boy’s eye, but to teach and correct 
him. He had a doubt whether the father might not sue on the contract of appren* 
ticeship, becauhc the Hhoemakcr had exceeded the fair limits of castigation. But 
Ul]»ian said undouhteilly au action would lie upon the kx .dyui/ia, as extended by 
the I’netor. For, said he, niviia sacritia culpac adsi’jnatur. (D. ‘J, 2, 5, 3 ; i). y, 2, 6.) 

The coneeptiou of NEGLIGENCE as a ground of responsibility, 
will I )e discussed more conveniently in relation to the viola- 
tion of rights to property, and, at this stage, attention may 
be cimfincd to intentional violations ot rights in rent; in 
other words, to the characteristics and limits of the delict of 
injuria. 

The subject may be considered under two heads, — First, an 
enumeration of the several rights constituting the class of 
rights iu rem in respect of one’s person ; and, second, the cir- 
cumstances that made tlie infliction of pain or harm an injuria, 
or violation of these rights. 

First, Enumeration of Rights in rem to One’s own Person. 

I. Harm to the Body. — It is an injuria to strike a man with your fist, 
for instance, or with a whip, much more to scourge him. (J* 4> 4> i ; 
G. 3, 220.) 
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The protection of the bodj wat naturally an object of eolici« 
tnde in the earliest^ period. The XII Tables contain provi* 
sions on this subject, the terms of which have been preserved 
to us.' All wilful hurt to the body was included under injuria; 
and also a threat of^personal violence, if accompanied with an 
apparent ii\|;ention of immediately executing it. (D. 47, 10, 
15, 1.) • 

An injury inflicted on the mind by drugs, being primarily an 
injury to the brain, may be included under the head of wrongs 
to the body. Examples arc love-philtres or potions. (I). 47, 
10, 15, pr.) 

2 . Personal Freedom. — To imprison a man, or forcibly keep 
him as a slave, knowing him to be free, was an oft'cnee dealt 
with by a statute (Lex Fabia or Favia) in existence before 
Cicero. (Pro Rabirio, 3 ; 1). 48, 15, (>, 2.) That statute imposed 
only a pecuniary penalty, and it fell into disuse when kidnap- 
ping freemen was made a crime. (D. 48, 15, 7 ; C. 1), 20, 7 ; 
C. 9, 20, 10.) 

3. Insults. — I t is an injuria to revile a man in public {convicium facere), 
(J. 4 , 4 , I ^ G. 3 , 220 .) 

Convicium^ wa» the offence of publicly insulting or mobbinc;^ a ))articular indi- 
vidual (D. 47, 10, I.*), 11 ; D. 47. 10 . l.'i, 0)» pr aHscinblin^^ before hiM houMc or »hop to 
annoy him. (D. 47, 10 , 15, 7.) 'J'hiK <»ffence wan created by the IVaetor.'* 

In some cases insults to tlie dead become an injuria to the 
living, not exactly for the reason assigned by L^jrd Coke in a 
celebrated case (Wraynam’s) that justice lives although the 
person be dead, but because in popular estimation a mar s 
personal dignity might be wounded by insults offered to nis 
predecessors. 

An heir wa'^ mipposed to be bound to uphohl the porxl name of the pernon whom 
he Hucceedcii, and an inHult offervd U, the corpae of the deceased was looked upon as 
an insult to him. (D. 47, 10 , 1 , 4.) 

When the statue of a man's father, placed on fk pedestal, is struck with stones, an 
injuvia is done tf* the man himself. (D. 47, 10 , 27.) If the statue were joined to a 
tomb, so as to become an immoveable, the offence was regarded rather as sacrilege, 
^tia\ the remedy ol the son was the action for a violated tomb {actio ae^ulcri violali)» 


' Manufuttive si os freffit lihero^ CCC, [sj] servo CL poenam subito. 

Si tnembrum rupsit, ni cum co pacit^ talio esto. (T. vili. 2 , p. 21^.) 

* Convicium autem dicitwr^ vtl a concitatione^ vel a conientu, hoc est a cfdlatione vocum .* 
eum enim in unum compLures voces con/eruntur, convicium appellatur, (juasi eonweium, 
(D. 47, 10 , 15, 4.) 

• Qui adversns bonos mores convicium cui fecisse, cujusve opera factum esse^dic^ur 
adversus bonos mores convicium fieret : in eum judicium daJbo* (D. 47, 10. U, 2.) 
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4. Slander, Libel.— It is the duty of every one to abstain 
from diminishing the reputation or good nan^ of another,^ The 
Prsetor says, “ Let nothing be done to defame any man. If any 
one does anything against the foregoing, I will take up each 
case on its merits, and visit if accordingly. This statement, 
although it indicates exactly the object of the law, ]p too wide, 
and must be qualified by the illiiBtratkns here subjoined. A 
man’s reputation may be assailed by acts, or by words written 
or spoken. 

1% By words. 

(1.) To insult a freeman by calling him a slave is an injuria, (0. 9, 35, 9.) So 
likewise to call one’s grandmother a slave falsely. (C. 9, 36, 10.) 

(2.) To call a man an informer falsely, is an injuria, (0. 9, 35, 3.) 

2°. By writing. 

And it is an injuria to defame a man in prose or in verse whether you 
write the libel, draw it up, or publish it, or wilfully instigate or abet those 
that do. (J, 4, 4, I ; G. 3, 220.) 

The words of Justinian are taken from the Lex Cornelia 
(b. C. 81), which proceeds thus ‘‘Even if he published it in 
the name of another, or anonymously, an action on the subject 
shall be allowed ; and if he that did such a thing is condemned, 
is ordvrined that be sball be by statute incapable of taking 
any part m tbe making of a w 

Carmen is the word employed in the XII Tables, which sanctioned the punisb- 
ment of beatiiig. That punishment wa.s taken away by the Lex Portia. Carmen, 
says Paul (Paul, Sent. 5, 4, 16), includes not only inscriptions {epigramrmta) and 
satirical poetry (satirw), but every form of writing. Pmlteriuvi was a libel composed 
to be sung in public. (Paul, Sent 5, 4, 16.) Insults conveyed in pictures were also 
libels. 

It must he home in mind that there was no injuria without 
an intention to destroy another's ^ood name. Hence, in Jitiga- 
tion, each party wight lawfully make injurious statements of 
the other; but even in this case moderation must be observed. 
(Paul, Sent. 5, 4, 15.) The mere circumstance, however, of a 
libel being contained in a document sent to the Emperor, did 
not protect it from punishment. (D. 47, 10, 15, 20.) 


^Ait J'vfPtor: JN> quid infamajuU causa Jiat: si quis adversus ea fecerU, prout 
guaque res erit, aninuuircrtam.*' (I). 47, 10, 15, 25.) 

^Ptiamsi ulterius nomive ediderit, rd sine fumine, uti de ea re agere licerei, et, si 
CondrmtMtus sit qiti id fecit, iutcstabihs cr le(fr esse jubetur. (D. 47, 10, 5, 9.) 

“ Jntestabilis " here means that the convicted person could neither make, nor be 
witness to, a will. (D. 28, 1,18, 1.) 
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The troth of an alleged libel was a good defence. To oon- 
atitute a libel the ^tateraenta must be not merely defamatoiy 
but false. (D. 4J, 10, 18, 4; C. 9, 35, 10.) 

3^ By acts. • # « 

(i.) And it is an injuria to take possession of a man's goods as if for 
debt [and to^put them up for sale] when you know he owes you noth ing . 

(J* 4i 4> ^ » G’. 3» 220.) 

(2.) Akin to this is the offence of demanding as a debt what is not due, in order 
to injure another’s credit (D. 47, 10, 15. SS.) 

(3.) It was usual to sue a debtor before proceeding against his sureties, and who- 
ever, therefore, passed over a solvent debtor as if he were insolvent, and prooeoded 
against the sureties to damage bis credit, committed an injurui, (D. 47. 10, 19.) 

(4.) A creditor is bound to accept a solvent surety ; and if he refuses one who ia 
able to answer for the debt, with the object of defaming him, ho commiU an tiyurta. 
(D. 2, 8, 5, 1). 

(5.) To apprehend a person as a fugitive slave, nr to bring an action to claim a 
person as a slave, knowing him to be free, is an iujuria. (D. 47, 10, 12; D. 47, 
10 , 22 .) 

(6. ) He that floes for refuge to the statues or iinai^es of the emjMTors, to make 
it appear falsely that another has unlawfully imprisoned him, commits an it^uria, 
(D. 47, 10.) 

5. To enter a man’s hoiiRc against hiH will, even to serve a 
summona, was regarded as an invasion of Lis privacy. (D. 47, 
10, 23; D. 47, 10, 15, 5.) 

The /rx Cornelia (a.C. 8i), too, speaks of injuriae^ and has brought in a 
special actio injuriarwn. This action lies when a man alleges that he has 
been beaten or scourged, or that his house has been entered by force. And 
by house ” in this case is understood his own house in which he dwells, or 
a hired house, or one in which he lives rent-free or as a guest. (J. 4, 4, 8.) 

In one sense tins offence can liardly be considered as directc'* 
against tlie person of the occiuncr, but it was against his 
dignity ; for tlie majesty of a Homan citizen was supposed to 
extend beyond his strict personality to his immediate belong- 
ings, and even to his clothes. (D. 47, 10, 9, pr.) JJirectarii^ 
who sneak into a house to steal, were guilty of a criminal 
offence. (Paul, Sent. 5, 4, 8.) 

6. Attempts directed against the chastity of boys and women 
constitute injuriae. 

And it is an injuria, to keep following about a respectjjble woman, or a 
youth still wearing the praetexta, or a young girl, or to attempt any one’s 
chastity. And clearly there are many other forms of injuria. (J. 4* 4 t * # 
G. 3, 220.) 

This offence consisted in persistently following them about, as such constant pur- 
suit was in itself a reflection on their character. (L>. 47, 10, 15, 22.) 
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The pradexta was worn till the age of puberty. 

The use of obscene language is an injuriaf although no^successfuUy accomplishing 
the immoral intention. (D. 47, 10, 15, 21.) » 

To accost {appellarc) and address a respectable woman in rthe dress of a matron 
was an injuria if the object were to concmer her chastity.^ But a respectable woman, 
if dressed as a slave or as a prostitute, had no remedy if she were so accosted. (D. 47, 
10, 15, 15.) 

7. It is the duty of every one to afestain from vexatiously 
setting in motion against another the machinery of the law. 
(D. 47, 10, 13, 3.) 

8. Another case is this; — If at a spot where men commonly pass any- 
thing is kept so placed or hung that it might, if it fell, do harm to some one. 
For this there is a fixed penalty of ten aura. (J. 4, 5, i.) 

In this case the penalty is exacted although no one is hurt 
(D. 9, 3, !), 11) ; it was a measure of police for the safety of 
the streets. (IX 9, 3, 1.) 

This injury is called a quasi delict (gimsi ex malcjicio). This 
means nothing, however, except that it is a late addition to 
the roll of delicts, made not by any statute, but by the judicial 
authority of the Traitor. 

Second, WlIAT CIRCUMSTANCES MADE THE INFLICTION OF PaIN 
OU Hurt an injuria f 

In its general sense, ittjuria means an unlawful act {quod non jure fit). 
In a special sense, it is used to mean sometimes an aftront {contujfieliay 
from contemno, in Greek ; sometimes a wrong {culpa, in Greek 

ahinrifi^a) — and this is the sense of damnum injui'ia in the lex Aquiliaj 
and sometimes unfairness or injustice (in Greek do/x/a), for when a deci- 
sion is wrongfully given {non jure) against a man by the Praetor or judex, 
that man is said to suffer an injuria. (J. 4, 4, pr.) 

Of the four meanings here given to injuinn, only one is applic- 
able to the present case. Generally, it may be said that an 
injury is the intentional and illegal infliction of pain or hurt. 
To constitute a violatiou of a freeman’s rights to his own 
person, three elements chiefly must concur. 

1. The violatiou must be intentional ; mere negligence does 
not give rise to injuria. It is not, however, necessary that 
the wrong-doer should know whom he hurts, provided he has a 
general iutei^^tion to hurt some one. (D. 47, 10, 3, 2.) 

A strikes B in joke or in a sparring-match. As A has no intention to injure B, A 
does not commit any injuria, (D. 47, 10, S, 3.) 

An astrologer or soothsayer, a sincere believer in his art, says a man is a thief who 
fa not ; he has uttered a slander, but be has not committed any injurM, for he is him . 
••If in error. (D. 47, 10, 15, 13. 
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A strikes B, believing him to be his slave, and therefore considering himself as 
exercising his just right. A does not commit any injuria^ although it should turn ont 
that in reality li is fr^e. 1[D. 47, 10, 3, 4.) 

A man intending t% hit his slave, misses his aim, and accidentally hits a freeman 
standing by ; there is no injuria. (D. 47,^10, 4.) 


2. The fbct must be illegal. Every infliction of pain is not an 
injury, but only such a« the law forbids. Pains inflicted by the 
law itself were not an infraction of the riglits of personality. 
(D. 47, 10, 13, 1.) Hence a magistrate could not be coinpollod 
to give compensation for such losses as he caused in the course 
of administering justice, provided he ditl not intentionally abuse 
his authority. (IX 47, 10, 33.) Teachers also, and others set 
over the young, were permitted to chastise those c.onnnitted 
to their care, provided they did not employ undue severity. 
(D. 0, 2, ().) The powers of masters over slaves, fathers over 
children, husbands over wives, in this respect, will be ex- 
amined more fully hereafter. 

But the most usual case in which violence was permitted 
was in self-defence. An attack upon me releast^s nui from the 
duty of respecting the person that 'assaults me. It is a general 
principle of law to permit men to re})el force by force, or to use 
force in defence of a right. (D. 1,1, 3 ; D. 0, 2, 4, })r.; 1). 4, 2, 12, 
1.) Within what limits, on wliat occJiKions, is it lawful in self- 
defence to hurt, or even to kill another? The first broad dis- 
tinction is between a wrong already completed, and (me in 
process of consummation or immediately impending. \\ hen the 
wrong is consummated, when tlie mischief is done, it is never 
lawful to resort to force; the peaceful remedy of an a( .ion or 
criminal accusation can alone be employed. But if the invasion 
of my right or the attack on my person is not com]>leted, as a 
freneral rule force may be used in defence. (D. 43, 13, 3, 7 ; 


gener 
D. 43, 13, 3, 9.) 


A fehofikeeper j>lace<l a lamp in a lane by night, anfl a pa«‘?er-l)y fIoJo it ; the whop- 
kceper pursued and caught the thief. The thief thereup<»n began to strike the shop- 
keeper, to make him let go, and the shopkeeiter in the fight scratched out hw eye. 
The shopkeeper was in this instance justified, but he would not, if the thi*'f had not 
begun the fight, nor if he had scratched out the thief’s eye merely from irriution at 

the theft. (D. 9, 2, 52, 1.) ^ 

A second point is whether force could be used in defence of 
property as well as of personal safety. As regards })er8onal 
safety, any amount of force was justifiable, if it was reasonably 
necessary. A man put in fear of his life, could with impunity 
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kill his assailant ; but if he could have caught the man, and 
there was no necessity for killing him, hq. was not justified. 
(D. 9, 2, 5, pr. ; C. 9, 16, 2 ; C. 9, 16, 3.) In defence of property 
less latitude was given. 

f r ' 

To kill wrongfully (injuria) is to kill when you have no right to. There- 
fore he that kills a robber does not come under the lex Aguilid^ especially if 
there was no other way in which he could escajfe the danger. (J. 4, 3, 2.) 

According to the law of the XTI Tablea, it was lawful to kill 
the nocturnal thief, but not a thief during the day, unless he 
was provided with deadly weapons. The Aquilian law is 
understood to have imposed a restriction on this somewhat 
dangerous power, by admitting the justification only when the 
sufferer had called lustily for help. (D. 9, 2, 4, 1.) In later 
times, the latitude given by the XII Tables seems to have 
been taken away. Ulpian says (D. 48, 8, 9) that even in the 
case of the nocturnal thief, killing him is to be justified only if 
the owner of the property could not have spared his life with- 
out peril to himself. Thus, in effect, the extreme step of 
killing an intending thief was allowed only when the life of 
the person assailed was in peril, as well as his property. Any 
minor degree offeree was, however, justifiable, if necessary for 
the defence of one's property. 

3. The injury must be inflicted without the consent of the 
person that suffers the injury.* But when one wrong affects 
two persons, one of whom alone consents, such consent does 
not take away the remedy of the other. 

Thus a slave may willingly be led to risk his money at games 
of chance, but his master may still suffer an injury, and have 
an action against the person who through the slave has injured 
him. (1>. 47, 10, 26.) 

Perhaps the same idea led to the rule, that if a person suffer- 
ing an injury shoAved at the time no indignation, he was 
considered to forgive the wrongdoer, and to forego all rights 
to damages or penalties for the wrong. 

The right to sue is lost if you pretend not to be hurt. And therefore if 
you overlooked an injuria — that is, at the moment you suffered it gave it no 
further heed— you cannot afterwards change your mind, and revive the 
injuria you have once let rest. (J. 4, 4, 12.) 


injuria est quae m volentem fiat, (D. 47, 10, 1, 5.) 
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Investitive Facts. 

From the natV© cf the case, rights in rem to one’s person are 
not created by any^pecial inve|titive facts, nor can they be ex- 
tinguished by any divestitive facts. The duties correspoiiding 
to the riglits are nearly universal ; they are duties owing by all 
men to all men. The ^glits are indelible, and they belong to 
one simply as a member of civil society. 

Broadly, but not quite accuratel 3 % it may be said that rights 
in rem belong to every man against every man. The exceptions 
fall into three classes — (1) Persons that have not rights in rem; 
(2) Persons that are exempt from the corresponding duties; 
and (3) Substituted or vicarious responsibility. 

I. Persons that have not rights in rem in respect of their own 
personality. 

Slaves were incapable of suffering an injuria. Persons snlv 
ject to manus, patj’ia potestas^ mancipinm could sufler injuria, 
but, as a rule, only the persons in whose power they were 
could sue for the wrong done. (See under Slavery, rotcMas^ 
etc.) 

IL Persons against whom rights in rem are not available. 

The only persons that were not punishable for tlieir wrongful 
acts were those presumed to be incapable of having a wrongful 
intention. Inasmuch as intention is of the essence of injuria^ 
it follows that those who are destitute of understanding, and 
are unable to comprehend the consequences of their acts, should 
be exempt from the penalties of tlie offence. Hence rr id men 
{furioei) and children under seven years of age {infnnfvv proximi) 
were considered incapable of committing an injuria,^ (D. 50, 

III. Persons that are liable for wrongs done by others, — 
vicarious responsibility. 

I. If you have a lodging, whether your own, or hired, or occupied rent- 
free, and from that lodging anything is thrown down or poured out so as to 
harm some one, then you incur an oblie^atio quasi ex malefido qua';i ex 
malejicio, and not ex malefido^ for often the fault is another's, either a slave’s 
ora child’s. (J. 4, 5, i.) 

If a filiusfamiltas lives apart from his father, and if from his lodging 
anything is thrown down or poured out, or if he has anything so set or hung 
that its fall would be dangerous, in this case Julian was of opinion that 


^ Cum enim injuria ex affectu facientis consistal. (D. 47, 10, 3, 1.) 
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against the father there is no action, but only against the fiUusfamthas 
himself — just as in the case of a filiusfamilias that wj;ien judge has given an 

unlawful judgment {qui litem suam fecerit). (J. 4, 5 > 2.) • 

• 

In like manner, when a slaveinliabited a i'Qiise separate from 
his master, and anything was thrown down or poured out, to 
tlie damage of passers-by, but not by him, the master was not 
responsible. The slave, if he were blameworthy, might, how- 
ever, be punished. (D. 9, 3, 1, 8.) 

2. Not only the doer of the wrong {injuria) is liable to an actio injuri- 
arum^ but he too whose malicious deeds or schemes have led to its being 
done ; not only he that strikes a man on the face with his fist, but he that 
caused him to be so struck. (J. 4, 4, 1 1.) 

The principal is responsible for the wrongs done by the 
agent whom he has engaged {mandatmn) or hired (conductio) for 
the purpose. (D. 47, 10, 11, 3 ; I). 47, 10, 11, 4.) So a j)erson 
that lias induced another to do a wrong, which, but for such 
persuasion, he would tiot have done, is responsible. (D. 47, 10, 
11, (5.) Ihit the person acting in consequence of such persuasion 
or bargain is also responsible. (C. 9, 21, 5.) 

3. The responsibility of masters for slaves, fathers for chil- 
dren, etc., will be discussed under these respective heads, 
Slavery, Potestasy etc. 


Remedies. 

A. Negligence — The remedy is a xitilis actio Ler/ls Aqniliae, 
(D. 9, 2, 13, pr. ; D. 17, 2, 52, IG.) An account of this statute 
will be found under the topic of Ownership. 

B. Intentional Harm — Actio Injuriarurn. 

1. The measure of compensation in simple injury (i.e., non 
atro.r), 

(1.) According to the law of the XII Tablea. 

The penalty for injuria was fixed by the XII Tables as follows : — For a 
limb disabled, to sufier the same in turn {ta/io) ; for a bone broken or crushed, 
in the case of a freeman, 300 asses, in the case of a slave, 1 50 asses ; in all 
other cases, 25 asses. And in the great poverty of those limes thesre money 
penalties sccmc^l perfectly adequate. (G. 3, 223, and more shortly J. 4,4,7.) 

At the time of the XII Tables, (alio seems to have been used as a means of 
eompelling the wrongdoer to offer compensation (« m^iltrum rupsit, ni cum eo pacitj 
talio esto). The next stop was to compel the plaintiff, if he were unreasonable in his 
demands, to submit the question of compensation to A/udex. 

(2.) Modification of the penalty by the Fretors. 
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But the rule of law now in use is different, for the Pnctor allows the 
sufferer to claim a specie sum ; and the judjje condemns the wrongdoer to 
pay any sum not exceeding this, to be fixed at his discretion. (J. 4, 4, 7 ; 
G. 3, 224.) • 

The penalty for {h^tria introducccl by the XII Tables has fallen into 
disuse. That introduced by the Pra'tors, and therefore called honorat'ta^ is 
in daily use ift the courts. For according to a man's rank and respectability 
the estimate of the harm cTonc by an injnriti rises or falls. And the same 
gradation is observed, and properly, e\cn in the case of slaves ; for there is 
one estimate in the case of a slave that is manager, another in the case of a 
slave in a position of some trust, and a third in the case of an utterly worth- 
less slave, — one, for instance, that works in chains. J. 4, 4, 7.) 

When anything has been thrown down or poured out from a lodging, the 
amount for which the actio injuriarum may be brought is tixed at twuce the 
damage done. For killing a freeman the penalty is fixed at 50 aurri. Hut 
if he lives, and it is alleged that he has suffered harm, an action may be 
brought for a fair sum to be fixed at the discretion of the judge. And the 
judge ought to reckon the doctor’s fees and the other outlay reijuired for the 
cure, as well as the w'agcs of labour that the sutrerer has lost or will lose 
through being disabled. (J. 4, 5, i.) 

2, Compensation for aggravated injury {atvo.v iajaria), 

(1.) When is an injury aggravated ? 

An injuria is held to be aggravated by considerations — (i) Of the nature 
of the act, as wdien a man is w'oundcd, or scourged, or beaten with siii ks ; or 
(2) Of the place, as when he is injured in the theatre or in the forum or in 
sight of the Pra;tor ; or (3) Of the person, as when it is a magistrate that 
suffers the injuria^ or when senators are injured by a person of low degree, 
or a parent by his children, or a patron by his freedmen. For an injury 
to a senator, a parent, or a patron, is held to differ widely from an injury 
done to a stranger or to a person of low degree. (4) Sometimes, too, the 
position of a wound aggravates an injuria, when, for instance, a man is 
struck in the eye. And then it matters little wliether it is a paterfamilias or 
a filiusf ami lias that is injured, for in botli cases alike the injury is held to 
be aggravated. (J. 4> 4j 9 *» 3» 225.) 

(2.) Compensation. 

An aggravated injuria is usu.ally assessed by the Prretor. And wlicn once 
he has fixed the amount in which the defendant is to give security to appear, 
the plaintiff rates the damage at the same sum in his formula ; and the judge, 
although he can award a less sum, yet often out of deference to the Prartor 
does not venture on a reduction. (G. 3, 224.) 

(3.) A person condemned for injuria suffered infamy, as also the person at whrsie 
iofitigatioD it was done. (Paul, Sent. 5, 4, 20.) 

(4.) In cases W’here the lex Cornelia applied, involving an injur;^ to reputation, tha 
defendant was allowed to take an oath and clear the plaintiff’s character, thereby 
escaping punishment. (D. 47, 10, 5, 8.) 

(5.) The adio injuriarum, being penal, could not be brought against the heirs of 
the wrongdoer ; and also, herein differing from other penal actions, it could not be 
brought by the heirs of the sufferer. (D. 47, 10, 13, pr.) 
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(6.) Preseription. 

When the remedy was given by the edict of the Prsetor, no action could be 
brought after one year. But when it was given hy th? lex fiomdia, it could be 
brought at any time ; until at a subsequent period, like all personal actions, it was 
limited to thirty years. ^ ^ ^ 

( 7 .) Concurrence of criminal jurisdiction. 

Lastly, it must be observed that for injuria the sufferer maylelect to bring 
cither a criminal prosecution or a civil action. *If he elects to bring a civil 
action, the damages are assessed as has been said, and they form the penalty 
imposed. But if a criminal prosecution, it is the duty of the judge to inflict 
on the accused a penalty extra ordinem. Note, however, that a constitu- 
tion by Zeno brought in the rule that viri illusircs, and those above them, 
may either bring or defend an actio mjuriarum (if brought criminally) 
through their procurators. Such is its tenor, as may be seen more clearly 
by referring to it. (J. 4, 4, 10.) 

Virl illustrrs. — The officials under the Empire formed a liicrarchy, arranged in 
diflerent ranks, the highest pf which was the riri Ulustrcs. This class embraced the 
Pratorian l^refects, the Urban Prefects, the Masters of the Horse {magistri equitum) 
and certain others of the highest offici.als in the iirqierial household. 

As to criminal prosecutions for iujurUit see Appendix on Criminal Law. 
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RIGHTS IN REM TO OTHER HUMAN BEINGS. 

I.— S L A V E R Y. 


Definition. 

I. — Relation of Slave to iiis Master 

Slavery is an institution of the lift Gentium, by which, contrary to nature, 
a man becomes the property of a master. (J . i , 3, 2.) 

Freedom, in virtue of which men are called free, is the natural ri^ht 
{/acultas) each man has of doing what he pleases, except in so far as he is 
hindered by force or law. (J. i, 3, j.) 

According to this definition, a master is tho owner of his 
slave. But an examination of the law shows that although the 
nearest legal relation to tliat between master and slave is 
ownership, yet in several important respects the position of a 
slave was not quite so bad. This will appear from a considera- 
tion of the elements of property, as commonly described — the 
right of exclusive use ; the right of destroying; and the right 
of alienating. 

1. Every master had a riglit to the use of his slave, to all 
the services he was capable of rendering, and to everything 
that the slave, if free, would have acquired for himself. 
(G. 1, 52.) Conversely, tlie slave himself had no right of 
property. It will be seen afterwards how far, under the name 
of 'peculiurriy a sort of customary ownership was allowed to 
slaves, and to what extent it was recognised by law. 

2. The right of destroying. % 

Slaves, therefore, are in the power of their masters ; and this by the yus 
Gentium, For among all peoples alike, as may be observed, masters have 
over slaves the power of life and death, and all a slave’s gains are the 
master's gains. (J. J, 8, i ; G. 1, 52.) 
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Until the Empire, no legal check seems to have been placed 
on this terrible power. During the whole ^period of the Re- 
public, the only security of the slave was the conscience of 
his master and the influence of general opinion. The history 
of the Empire from Claudius to Constantine is marked by suc- 
cessive eflfcjrts to throw around the slave the shield of law. 
According to Suetonius (Life of Claudias, o. 25), the Emperor 
Claudius was the first to declare the killing of a slave by his 
master to be murder. This was indisputably the law under 
Antoninus Pius. Claudius is also alleged to have given another 
lesson of humanity, by ordering a slave to become free who 
had been exposed without assistance in illness, but bad re- 
covered. The Je.r Petronia (A.D. 61) took away from masters 
the power of compelling their slaves to fight with wild beasts, 
and enacted that this species of cruelty should be adopted 
only as a public punishment for the misconduct of the slave. 
(D. 8, 11, 2 ; D. 18, 1, 42.) The sale of a slave for such 

a purpose subjected both buyer and seller to punishment. 
(D. 48, 8, 11, 1.) Hadrian (Spartianus in Hadrian, C. 18) abo- 
lished the private prisons {enjastula) in which masters were 
accustomed to immure their slaves. He banished a woman for 
five years who had been guilty of great cruelty towards her 
female slaves. (Mos. et Rom. Legum Collat. 3, 3, 4.) He also 
made castration of a slave as well as of a freeman a capital 
crime, even when the act was done with the consent of the 
slave. The age of Antoninus Pius is also marked by a distinct 
advance in humanity. 

But now no subject of ours is allowed to treat his slaves with a cruelty 
that is legally groundless and excessive ; for by a constitution of the late 
Emperor Tins Antoninus, he that without cause kills his own slave, is to be 
punished equally with him that kills the slave of another. And even too 
great severity on the part of masters is checked by a constitution of the same 
Emperor. For, when consulted by certain provincial governors in regard to 
slaves that flee for refuge to some sacred building, or to the EmperoFs 
statues, he gave command that, if the masters^ cruelty seemed beyond endur- 
ance, they should be forced to sell the slaves on favourable terms, and have 
the purchase-money given them ; — a righteous decision ; for it is for the 
public good that no man abuse his property. [For we ought not to abuse 
our rights ; and on this verj' principle spendthrifts are interdicted from man- 
aging their own possessions.] And the words of that rescript sent out to 
A^lius Marcianus are these: — “The masters’ power over their own slaves 
ought to remain unimpaired ; nor ought any man to lose his lawful rights. 
But it is the masters* interest that relief be not denied to the victims of 
cruelty or stan-ation, or of unbearable ill-usage {injuria) : for they implore it 
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on good grounds. Therefore look into the complaints of the slaves of Julius 
Sabinus’ household that have fled for refuge to the Emperors’ statues ; and if 
you find that they havo been too harshly treated, or subjected to shameful 
ill-usage, order thehj to be sold, with this reservation, that they arc not again 
to fall under the power of their presenunaster. And let Sabinus know that, 
if he evades this consTitution of mine, his misconduct shall be severely 
visited.” (J. i, 8, 2 ; G. i, 53.) 

Another rescript of liie same emperor deserves notice ; it is 
addressed to one Alfius Julius (Mos. ct Rom. Lcj^uiu Collat. J, 3, 
5-6), and is related by Ulpian. It provides that, if a master 
treat his slave with great severity, or exact oppressive services, 
or neglect to give him a sufheieney of food, lie shall he com- 
pelled to sell the slave. Finally, CiUistantine attempted to mark 
off the narrow line that sejiarated homicide from cleat h through 
flogging. The rule is clearly stated by Paul (Mem. et Horn. 
Legiiin Collat. 33, 2, 1). It the slave* dii'S from a flogging, tlie 
master is not guilty of homicide, unless he intended to kill the 
slave. The use of a deadly weapon was eonedusive evidence of 
such intention. (C. 9, 41, 1 ; C. Th. ‘9, 12, 2.) 

3. The right of alienating tlie slave. A slave could ])o sold, 
pledged, beejuoathed, or dealt with exactly like any other pro- 
perty. It is interesting, however, to observe tliat reg.ard was luid, 
in selling lots of slaves, to the claims oi‘ relationsliip. Sem‘c;a tells 
us that, in public au( tions, brotlu r ought not to be Ke])arated 
from brother. (Seneca, Controv. 9, 3.) \Vh(*n a ])artition of 
property took place, Constantine introduced the humane prin- 
ciple of keeping together children and parents, brothers and 
sisters, wives and husbands. (C. 3, 3>>, 11; il, I'li. 2, 25 1.) 
The same principle w'as observed in the partition of inherit- 
ances. In another class of cases, similar deference was paid to 
natural feeling. Thus, if a family of slaves were sold, consisting 
of father, mother, and children, and some of them were suffering 
from disease, such as gave the buyer the right to return them, 
the buyer was allowed a choice of keeping all, or sending all 
back, but he was not allowed to break up the family. (D. 21, 
1, 35 ; D. 21, 1,39; D. 32, 1,41, 2.) 

4. It was a consequence of the relation between master and 

slave that neither could bring against the other any civil action, 
even for delicts. ' 


If a slave wrongs his master, no action arises. For between a master 
and a person in his power no obligation can arise. And therefore, also, 
if the slave passes under another’s power, or is set free, still neither .-‘gainst 
him nor against his new master, in whose power he now is, can any action 
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be brought Whence it follows, that if another man’s slave wrongs you, 
and afterwards comes to be under your power, the action falls through ; 
fiw: under the changed circumstances it cannot Be maintained. And 
therefore, even though he passes out of your power, y)u cannot bring an 
action ; just as a slave that has beei^ wronged by |i^master cannot bring 
an action, not even when set free or transferred to another, against his 
master. (J. 4, 8, 6.) ^ 

IL — Slave was a Person. 

Much, and somewhat unprofitable, discussion has taken place 
as to whether a slave was a person. So far as the language of the 
Koman law is any authority, there can be but one answer to the 
question. (D. 1, 6, 1, pr.-l.) Both Gaius and Justinian include 
slaves among persons (de personis)^ and that is conclusive as to 
the Roman use of the word. (J. 1, 8, pr. ; G. 1 , 17 ; 1, 48-52.) 
But apart even from usage, the question cannot be called per- 
plexing. If we throw out of account the case of corporate 
bodies, which are called persons in a figurative sense, there can, 
in law, be only three meanings of the word “ person.” A person 
may be defined — (1) as simply a human being; or (2) as a 
human being upon whom are imposed legal duties ; or ( 3 ) as a 
human being w^ho enjoys rights. In the second acceptation of 
the word, a slave was a person in the sphere of the criminal 
law, although scarcely so in the civil law. In the third mean- 
ing, as has been pointed out, a slave had a right to protection 
from harm, and so was a person even within the sphere of the 
civil law. The language of the jurisconsults requires us to 
enlarge the word person so as to include slaves ; the distinction 
they drew was, a slave had no caimt, (J. 1, 16, 4.) They meant 
that he had not freedom, citizenship, nor any family rights ; all 
which constitute the chief heads {caput) of status. (Austin, 
Jurisp, 364, 740.) 


III. — Origin of Slavery. 

Slaves {sfr 7 ’{) are so called, because victorious generals order the 
prisoners to be sold, and so save them alive {senuire) instead of killing 
them. 1 hey are called viancipia also, because they are taken from the 
enemy by the strong hand {manu), (J. i. 3. 3.) 

Tlie theoryrexpressed by the Roman jurists, and taken from 
their writings into the Institutes^ assumes a historical fact as an 
explanation of a social anomaly. Capture in war was a recog- 
nised mode of acquiring slaves, and this was projected into the 
past as the sole and exclusive origin of the inequality of slavery. 
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Whether they were justified in doing so has been disputed 
(Maine's Ancient p. 1()3) ; but the main interest attaching 
to their explanation is the light that it throws upon their notion 
of the rights of l^ljigerents. modern times, the principle 
has been accepted by all civilised nations, that the employment 
of f(»rce against an enemy is no further justified than is required 
by his resistance ; but ifl ancient times the state of war seeras 
to have been regarded as destroying all moral ties, and leaving 
the vanquished entirely at the mercy of the conqueror. If the 
victor might without blame take the life of his pris >ner, much 
more rniglit he take his liberty. Slavery was thus held up as 
a mitigation of the horrors < f war. 

The contrast drawn between the law of nature and tlie law 
of nations is nowhere so sharply defined as in r(‘gard to slavery. 
In Greece, the distinction between natural law and law created 
by men, was one of the favourite siibj!.‘ctK of disputation from 
the Sophists to Aristotle. The Stnies took up the law oi 
nature as one of the forms of e.xpressing their moral ideal. 
From them the coiicepthui found its way into Koinau law, and 
thus Ul{)iaii^ assigns to natural law the doelrine ol the tapiality 
of all men. In several instances the jurists un{|oublt‘(lly looked 
on file law of nations as (•ontaining the rules that nature pre- 
scribes ; but in the present ease, Klormitine opposes the dictate 
of equality, ascribed to natural law, to the univtTsal j)ractice ol 
all the nations with which the Romans had come in (contact. 


The justification of slavery that satisfied the classical jurists 
and Justinian, was known to Aristotle, without obtaining hi'i 
approbation. To liitn the performance <»f the manual labour at 
a {State by slaves seemed as much in the c(*ur8e of nature, as 
the use of hired labour and the separation of ca])ital and labour 


appear to a modern eccmoinist. lie acknowledged, indeed, that 
the relation of master and slave had not been all that could be 


desired, and that no one had been able to bit the happy medium 
in treating his slaves so as to avoid tyranny while yet securing 
obedience ; but be pointed out that there must be a class of 
persons to do manual labour, whose bodies were fit for the 
purpose, and whose minds were fit for nothing better ; and that 
it was no less an advantage to themselves than toMheir masters 
that they should be under government. Hence a typical 
family resolved itself, according to Aristotle’s views, into three 


* Quod ad jut naturaU attinct omnet hominct acqualcs sunt, (D. 50, 17, 32.) 

. L 
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elements — the herile or working, the nuptial, and the paternal 
or governing. To employ an analogy of ^ kind that did not 
seem to Aristotle unworthy of being regarde^ as an argument, 
the master ought to govern t^^e slave just|.a^ the soul ought to 
govern the body. This theory, implying as it did a natural 
fitness of a slave for the servile condition, was of a more con- 
servative tendency than the hypothelis of the Roman juris- 
consults, and gave no stimulus to the process of manumission. 

IV. — Serfdom. 

In the condition of slaves there are no dej^rees, but among freemen 
many. For they are either born free {inqenui\ or made free {libertini), 

3 , 5 -) 

The Jijstitntes, quoting Marcian (D. 1, e5, pr.), affirm that 

tnere are no degrees of slavery. But the statement needs modi- 
fication. Convicts were called slaves {servi poenne)^ without in 
every respect being treated as such. A more irnpt'>rtant class 
is passed over in silence in the Institutes, as also in the Digest, 
but is revealed to us in the Code — the coloni and 

adscriptitn or censiti These were serfs, erjjoying a certain amount 
of personal freedom, but fixed to the S(n*i, compelled to culti- 
vate it, and inse})aral)le from it. As a link between the slavery 
of the ancient world and the modern system of free contract, 
the colonists possess a high interest, although, unfortunately, 
our information regarding their origin is very scanty. The 
first notice of them in the Code is in some constitutions of the 
Emperor Constantine. He made an enactment for the recovery 
of fugitive colonists A.D. 332 (C. Th. 5, 9, 1), and imposed a fine 
on those who knowingly harboured any of them. As time 
rolled cm, new constitutions were issued, the principal <^f which 
are to be found in the Code. (C. 11, 47 ; C. 11, 49; C. 11, 50; 
C. 11. 51; C. 11, 52; C. 11, OS.) 

Those serfs were distinguished from slaves, and classed as 
free-born {incfcmn) ; but they could not remove from the place 
on which they were born, nor could they be sold apart from the 
land. (C. Th. 13, 10, 3.) They paid a rent to their owner, 
generally in kind. (C. 1 1, 47, 5.) The amount of the rent was 
fixed by custom. (C. 11, 49, 1.) A distinction existed among 
those sei-fs. Those called free colonists, coloni liberie tributarii, 
or inguilini (C. 11, 47, 12 ; C. 11, 47, 18), had rights of property 
as against the owner of the land, and were subject to few ur 
no obligations beyond payment of the customary rent. (CL 11 
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48, 1.) The other class, aducriptitii or eeimtt, had no property, 
and all their acquisithuis were treated as pecvlium^ the owner- 
ship of which belonged to their masters. 

A con8titution'of|Anasta8iu8 ^C. 1 1, 47, 18) throws some light 
on the origin of this institution. It appears that a poison who 
remained as a colonist for thirty years retained his freedom, 
but was bound to the land. (C. 11, 47, 1.) Tl»e usual 

mode, however, in which the state of serfdom was created, was 
birth. There were some doubt.s as to the exact rules to be 
followed, and Justinian declared (C. 11, 47, 21) that the rules 
determining the status of slavery should apply. H the mother 
w'as a colonist, inrjuUina or the child followed her 

condition, whatever the status of the father. In like manner, 
if the mother was free the child was free, although the father 
were an ad script itiufi or inqndinus. In this last case the father 
might be whipped by pul»lic authority and taken away from 
the woman, but still the children were free. 


Rioiits and Duties. 

A. Rights of the mastcT. 

As against third persons, the master’s rights may bo summed 
up under two heads; a right (1) to the e.xclusivo possession, 
and (2) to the exclusive use of the slave. 

I. OfTciiccs against possession, A slave was ninkcd as an 
object of moveable property, and might therefore be the object 
of theft or robbery. These ofleiict'S will be more ttoiivenieiitly 
discussed under the law of ownership ; but at tins stage an 
offence peculiar to the law of slavery may be noticed— har- 
bouring a runaway shivc (rcfufjiuin^ ahsrot dendi causa, servo 

praestare). (D. 11, J, 1, 2.) 

It was an offence, exposing tlie wrongdoer to a penalty of 
double the value of the slave, to give refuge to a runaway 
slave, unless the motive was simple humanity for the slave, or 
some other adequate reasem. (D. 11, J, 5, pr.) In addition to 
this provision under an edict of the Prsetor, a Senatus Cop- 
fiultum imposed a fine, but gave pardon to those who, within 
twenty days, gave up the slave to the master or a magistrate. 

(D. 11, 4, 1,1.) 

IL Offences against the usefulness of a slave. Hero again a 
slave, like other moveable pniperty, was susceptible of damage ; 
but in two ways a slave might be the object of a somew a 

different wrong. 
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1. Oorrnptinp^ a slave. 

This is the offence of deliberately persuading a slave to do 
something that impairs his value. The Praetor says, “ If it be 
alleged that a man has harboured a slave, ^male or female, 
belonging to another, or that* he has wixhf wrongful intent 
persuaded the slave to do anything to change him^or her for 
the worse, against that man I will give a remedy for double 
the loss in the case.”^ It is, tlierefore, an offence to solicit a 
slave to do nr conceive any mischief, — as to commit an iiijui'ia, 
or theft, or to run away, or to coinipt another man’s slave, 
or to wast(j his time going to ])uh!ic shows, or to be seditious, 
or to interfere witli his master's accounts (D. 11, 3, 1, 5), or to 
be disreR])ectrnI (D. 11, 3, lo), or contemptuous towards his 
master. (I). 11, 3, 2.) 

2. Injuria clone to a slave. 

No iitjuria is rc^MrcIcd as an injuria to the slave himself, but always as 
an injuria to the master through the slave. Nor does it stand on the same 
footing as an injuria done to us through our children and wives. For 
aggravated offences only arc recognised, — open affronts to the master. If, 
for instance, one scourges a sti anger’s slave, for this case an action {/orniula) 
is provided, liut if he only reviles the slave in public {convicium), or strikes 
him with his fist, no action is open to the master [no JorniuUi is provided, 
nor is one readily granted]. (J. 4, 4, 3 ; Ci. 3, 222.) 

An injuria is pre-eminently an affront to the dignity of the 
person ; hut a slave is so abject a CTeatiire, he has so little of 
the dignity of a freeman, that there is nothing to take away, 
nothing to diminish, nothing snsca‘ 2 >til)le of contumely or injuria. 
Such is the starting point of the Komau law. To a slave, as 
such, no injuria could be done. 

In two ways harm might be done to a slave. lie might 
be lamed or lose his eye, and so be less useful as a labourer ; 
in other words, he miglit suffer the same kind of damage 
as any other species of property — a loss of utility or value. 
But a different kind of injury might be perpetrated. It 
was a point ot honour with masters to reserve all ill-usage ot 
their slaves to themselves, and to punish those who assaulted 
or insulted their slaves. The slave might, therefore, be viewed 
as a mechanical medium tbrongh which an insult could be 
transmitted to his master. In short, an injury to the slave 


^ Ait Pnrtor, Qui servum seriKLmir alienum alUnamve recfpisse^ pertuoMteve quid 
d dUeetur doLo malo quo mm^ eamve deieriortm facerct ; in eum qutuUi ca res erU, in 
m Judicium dado. (D. 11, 3, 1, pr.) 
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might be intended as, and therefore might be, an injury to the 
master. ^ 

Stichiis, a slave bel^a^insr to Renrinronins, represents liiraself as a s^ave of Titios, 
or as a freeman, is ^t^ck by J^cius. ^lela (temp. Tilieriiis) savs, that inasmuch 
M Seius did not know that Rtichus was the slave of Sempronius, he could not have 
meant to insult Sempronius ; and if Seius would not have struck Stiehus had ho 
known who his master really was, he cannot be sued for injuria. (D. 47, 10, 
15, 45.) 

Such was the position of a s^avo according to llio rules of 
the civil law ; but the Prmtor introduced a more liberal legis- 
lation. lie gave ari actit)n to the master, when his slave had 
been whipped or subjected to torture witliout bis consent by 
anotlior ])erson, ev(Mi when tlie wrongdoer diil not intend to 
insult tne maRt(T. licui the injury was trilling, as :i mere verbal 
insult, the master bad no action, unless by leave of the Prmtor, 
or nnlc‘ss tlic insult were meimt tbr him. (I). 47, 10, lo, .*17).)’ 
Ulpian states the cas(‘ tlius; It* a slavi^ is slruelv lightly or 
only abused, tlic Pnetor will rei’u'a* to give an action to the 
master. If, however, bis good name is seriously hurt l>y some 
act or writing, the Prjelor will compare the position of the 
slave with the nature and extent of the injury, and decide 
accordingly to give or refuse an action. Thus it makes a 
material difTereiice whether the slav(‘ is in a ])t)sitloii ot trust 
or confidence, as an ovcrs(*er (itrJInai’Ins) or stcw.ird 
or whetiier lie is a household drudge (rn^i/i(isfi)in,s)^ or of bad 
character. (D. 47, lb, la, 44,) "I'his was the iurtliest limit of 
humanity that the Roman law reached. F»>r severe injuries, 
the master always, the slave never, had a remedy; tor trifl ng 
insults, the master had an acti<»n only when the slave was made 
the medlnn) of an insult to himself. 

These principles will serve to explain the following passages 
from the Institutes : — 

If an injuria is done to a slave owned in common, It is fair to assess the 
damag^c, not according to the share each owns, hut according to tlic pf)si- 
tion {persona) of the masters : for the injuria is done to llicin personally. 

fj* 4> 4» 4‘) 

Tlii** rule, which proceeds upon the distlnf'tion between contum*'lIoMH injury just 
explained, and damage diminishing the uHcfuIncMH of projjfrty, is • ’ to a 

ment by Paul, citing Pedius, in the Digest. (D. 47, 10, 10.) 


^ (D. 47, 10, 15, 34. ) Preetor ait : Qui serrum allenum advers-us bonos mort^n veri>er 
wriue deve co, injuuu, domini, quaesUonem JutOuust dt-cclur^ causa coyntla, jiuticiufft 

dabo. 
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But if Titius has the usufruct in the slave, Maevius the ownership, then 
the injuria is looked on as done to Maevius. (J. 4, ^ 5.) 

The distinction between usufruct and ownership will be exjplained fully hereafter ; 
for the present it is enough to observe ^hat a person wI|o jpias a usufruct has for a 
limited time (generally for his life), all, or nearly all, the rights that the owner has to 
the use and services of the slave. 

• 

But if an injuria is done to a freeman while fn good faith in your service, 
no action will be granted you, but he will be allowed to proceed in his own 
name : unless, indeed, it was to affront you that he was beaten, for then to 
you also an aciio injuriaruin is open. And the same rule applies to another 
man’s slave while, in good faith, in your service : for whenever an injuria 
is done to him in order to affront you, then you are allowed an actio 
injuriaruin, (J. 4, 4, 6.) 

This passage, taken from Ulpian (D. 47, 10, 15, 48), omits the final statement that 
the same rule applies to the case of usufruct. When a slave held in usufruct, or while 
really belonging to another, believed by the possessor of the slave to be his own {hona 
fide'u was made the channel of contumely to the person to whom, for the time, his 
services were due, the action was brought by the person injured, not by the owner. 
But if the injury to the slave was more to liiiu than to the master, then an action 
could be brought by the true owner, and not by the hona Jide possessor or the 
osufinictuary. 

B. Duty of master in respect of wrong^s done by liis slave. 

A wrong done to a slave was rep^arded solely as a wrong to 
the master; in like manner, a wrong done a slave was con- 
sidered only ns a wrong done by the master. Witiiin the 
sphere of criminal law, the responsibility of the slave was 
recognised ; but in the civil law his personality in respect of 
third parties was submerged in that of his master. 

The misdeeds of \:\ /I/ius/dmi/ias] a slave, such as theft [^ona vi rapta^ 
damiiuni] or injuria,, give rise to aciioncs noxales. But in them the [father 
or] master [if he loses] is allowed to elect whether he will pay the damages 
assessed, or surrender the wTongdoer {noxae dcdcre). By noxa is meant the 
body that has done the harm {ttocuif ) ; tliat is, the slave. Noxia^ again, is 
the misdeed itself— the furtum for instance, the damnum,, the rapina,, the 
injuria. With perfect reason, the surrender of the offending body was made 
full satisfaction. For it was unjust that the offender’s wickedness should 
bring on the [parents or] masters any loss beyond that of the offending 
bodies, (j. 4, 8, pr.-i ; G. 4, 75.) 

The statement of the text applies when the wrongful act 
was done spontaneously by the slave, and had not received the 
sanction of the master. When a slave, with the knowledge of 
his master, kills another slave, the master must pay the whole 
damage, as if he had done the wrong himself, and he cannot 
escape by merely surrendering the slave. (D. 9, 4, 2, pr. ; D. 
9, 2, 44, 1.) The master is directly responsible, even when he 
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does not encourage the alave, if he knows what he is <h)ing. 
and has the power prevent him. (D. 9, 4, 4, pr. ; D. 50 \1 
50 ; D. 9, 2, 45, pr.) 

(1.) For what Vr^ngfnl acts^of the slave is the master re- 
sponsible? His responsibility extends not merely to the delicts 
enumerated in the Institutes (theft, robbery, damage, injury), 
but also to other acts^of hu'ce, fraud, or mischief. Wlien a 
fraud not falling within the law of contract has been committed 
by a slave, the master can be sued, the slave being a tto^ra, 
(D. 4, 3, 9, 4.) The slave is also a lUKta wlien ho has corrupted 
another’s slaves (D. 11, 3, 5, 3), or has theftuously cut down 
another’s trees. (C. 3, 41, 2.) 

(2.) Limitation of the master’s responsibility. If tlio master 
ceased to own the slave, he also ceased to be responsible. 
This was a consetpience (»f the rule that the master could free 
himself by surrendering the slave. Iban'c tin* saying, the 
responsibility follows the slave: Ao.rn cajmf nequltur, Noxal 
surrender seems to be a relic of the ancient j)rai'tice ol surren- 
dering a wrongdoer to the injured party, who was thereby 
enabled to wreak Ids vengeance upon bim. ’flie corporatt^ 
liability of the household, exj)resRed in lat(.*r times, by the per- 
sonal liability of the paterfauiilias, might be got rid of by 
surrendering all claim to the protection of the wrongdoer. 

All noxales actioncs follow the person For if [your son or] your 

slave has done a wron;.; < uovia^ ,as Ion;; as lie is in yr)ur power ' 
it is against you the action lies : or if he passes into another’s ])ower, then 
against that other. If he is set free [or hefoines sui juris], the action m**st 
be brought against him directly, and tlierc is no longer rcioin for a vurrer der 
{noxae deditio). And conversely, a direct action in.iy l)c changed into an 
actio noxalis. For if a free man docs a wrong [noxia), and tltereafier 
becomes your slave [if a pat erf auii lias dt)Cs a wiung {noxa)^ and thereafter 
suffers himself to become your son by arro^atia, or is made your slave] ■ and 
this may happen in some cases, as we have laid down in the First Hook 
—at once the action, hitherto direct, becomes a noxalis acUo against you. 
(J. 4. 8, 5 ; G. 4, 77-) 

StiebuB, a slave of Maevius, commitB a tbfft. Maeviiis sells bim U) Scmprotiius. 
It is against Seropronius that the remedy lies. (I>. 9, 4, 7, 1.) 

StichuB corrupts another man’s slave, and is abandoned by his master Titius. Titius 

ceases to be responsible. (D. 9, 4, 38, 1.) ^ 

Stiebus, after running away from bis master Tititis, commits a robbery. So long 
as Titius does not recover posscseion of Stiebus, he is not responsible. \lJ. 9, 4, '21, 3 ; 
Paul, Sent. 2, 31, 37.) 

Stiebus, a slave of Sempronius, commits a theft, anrl, before any action is brought 
against his master, dies. Sempronius cannot be sued. (1). 9, 4, 42, 1.) 

Stiebus has been pledged by Balbus with his creditor Titius, and, while held in 
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pledge, insults Sempronius. Balbus the owner is responsible, not Titius the creditor. 
(D. 9, 4, 22, 1.) 

Maevius givet his slave Stichus on loan to Caius, and St(*.?huB commits a theft. The 
remedy is against Maovius the owner, not against Caius the borrower. (D. 9, 4, 22, pr.) 

r* ^ 

According to the statement 6f the text, a‘ rfave might be sued 
after manumission fur delicts committed by him while a slave. 
But, except in case of crime, as murcjer, theft, piracy, he \vas 
exonerated when he acted under the orders of his master, for 
then he was only an agent of the master, who remained answer- 
able for the whole damage. (D. 44, 7, 20.) 

Stichus, in a brawl arising out of a lawsuit, assaults a person at tbe request of his 
master. Stichus is manumitted. The master may be sued as the instigator of the 
assault, but Stichus cannot. (1). .^lO, 17, l.'>7 pr.) 

Stichus, after committing a roiibery unknown toMaevius his master, prevails upon 
Maevius to manumit liim. iSticlius may now be sued, [noxa caput actjuitur.} (C. 4, 
14. 4.) 

Stichus commits a theft, and his master Julius coming to learn it, manumits him 
in order to escape rcsponsibilitv. In this case the wronged party has a choice ; either 
Stichus may be sued or Julius, but not both. (D. 9, 4, 12 ; T>. 47, 2, 42, 1. But if 
Stichus oiTered to defend the action, the master (Julius) escaped. (D. 9, 4, 24.) 


Investitive Facts. 

A. Investitive Facts ascribed to the Law of Nations (jus 
penfiuw). 

I. The offspring of a female slave belong to her master. 
Andlla is any female slave. Verna is any slave, male or female, 
born in the master’s liouse. 

This rule is but a particular example of one of much 
wider application, governing the determination of Status, 
and which maybe thus briefly stated : children born in wed- 
lock have the same stains that the father had at the nnanent 
of conception ; children born out of wedlock have the same 
Mains as their mother at the moment of hirtli ; but, in favour of 
liberty, a qualification was made, that if a motlier was free at 
any moment between the conception and birth of the child, the 
child should be free. (Paul, Sent. 2, 24, 1-3; D. 1,5, ID.) 

The decision, that if a female slave conceives by a Roman citizen, and is 
set free before childbirth, then the offspring is born free, is a dictate of 
natural reason. ' And so if the mother is free at the time of their birth, the 
children are free. Nor does it matter by w hom the mother conceived them, 
even tlK)ugh she was then a slave. The status of children regularly (/r^V/w) 
conceived is determined by the time of conception, of children irregularly 
v/r) conceived, by the time of birth. (G. i , 89.) 

And with these rules the rule of the Jus Gentium agrees that the offspring 
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of a slave-girl and a freeman is a slave, while the offspring of a free woman 
and a slave is free. (G. 1, 82.) 

If the mother is frecf^and the father a slave, the offspring is none the less 
free-born (in^enuus)^ and so, too, if the mother is free, while from the loose- 
ness of her charactSi tjiere is uncertainty as to who is the father. It is 
enough that the mother is free at the time of the birth, although a slave 
when she cop^eived. On the other hand, if she is free when slie ( onccivcs, 
and becomes a slave before childbirth, it is held that the offspring is bom 
free, because the mother’s misfortune ought not to harm a child still in the 
womb. Hence this question has been raised, — If a female slave, while 
pregnant, is set free, and again becomes a slave before childbirth, is the 
child a slave or free.^ Marccllus is of opinion that it is born free, for it is 
enough for a child in the womb that the mother w'as free at any intervening 
time. And this is true. (J. i, 4, pr.) 


Tlie same genenal rule was applied to detormino wliot.her 
a child was a Roman citizen or an alien (pcrejrinits), (See 
Appendix to Slavery.) 

II. PeiSDiis captured in war are made slnvi's. (J. 1, 3, 4.) 
The capture must, however, ho in war between helhgerenta 
The forcible seizure of freemen by biigands or pirates did 
not constitute a legal capture giving a lawful title to tliem as 
slaves. Such captives remained free in law. (D. 4t\ 15, 24 ; 
D. 49, 15, 19, 2.) 

B. Investitive facts special to the Roman law (Jure Cin'll), 

I. A Roman citizen who evaded inseription t)n the census 
(and thereby liis military duty) I st his liberty (('ieero pro 
Caecina, 34). The quiiKjuennial eensiis w'as a n publicran insti- 
tution, whieli ceased under the Empire. (Ulp. fh-ag. 11, 11.) 


II. A thief taken in the act (Jur manifestus) was by the law of the XII 
Tables punished capitally. For il free, he was scourged, and a.ljudgcd to 
the man from whom he had stolen. (G. 3» 


This cause of slavery was extinguished wlien the Praetor 
substituted a penalty of fourfold the value of the thing stolen. 

III. A judgment creditor (by the XII Tables) could take 
his debtor as a slave if he were unable to diseliarge Lis debt, 
(Aul. Gell. 21), 1.) 

IV. The reduction of free women into slavery by theSenatus 
Consultum Claudianum. Tins enactment is said by Tacitus 
(Ann. 12, 53) to have been made in tlie reign of Claudius. It 
was abrogated by Justinian. (C. 7, 24, 1.) 

Under the Senatus Consultum Claudianum there was a wretched mode 
of acquisition, per universiiatem^ viz., this : — hen a free w'oman, in the 
frenzy of her passion for a slave, lest by that Senalus Lonsullum her very 
frecdonii and with her ireedom ail her substance. liut this wc held unworthy 
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of oiir age, and have therefore blotted it out of the laws of our state, and 
given it no place in our Digest. (J. 3, 12, 1.) ^ 

Tlie reason assigned for this enactment by Theophilus was 
that such connections interfered with the|\)^rk of the slave. 
The master of the slave could send to any free woman 
cohabiting with his slave, and require her, in the presence of 
seven witnesses, to withdraw herself fi^)m his society. If she 
refused, a second, and even a third, formal warning {denuntlatio) 
was to be given. If the woman persisted in the cohabition, 
the master could go before the Praetor or President of a 
Province (Paul, Sent. 21*, 17), who, if satisfied of the facts as 
alleged, adjudged the woman to the master as his slave, with 
all her property. 

V. Certain convicts were regarded as slaves (servi poenae). 

Those condemned to fight with wild beasts were considered 

as slaves (D. 48, 19, 8, 11); but this punishment was sup- 
pressed by Constantine (C. 11, 43, 1). In the time of Justinian, 
prisoners sent to the mines (in ynetallum), or to help the miners 
(in opus metalli)^ were called slaves without a master. Hence 
even the Fiscus did not acquire any legacy left to them. (D. 
48, 19, 17, pr.; D. 49, 14, 12.) The punishment of the mines 
was for life ; these sent to aid the miners were not sentenced 
for life ; and the children of women suffering the lighter punish- 
ment were freeborn. (D. 48, 19, 28, 6.) Justinian (Xov. 22, 8) 
abolished the class of sei'vi poenae^ and prohibited the inlliction 
of slavery as a punishment lor crime. 

VI. The ingratitude of a freedman to his patron. 

The duties of freedmen (liberti) to their patrons will be 
explained hereafter. 

During the Republic a rescission of liberty was unknown. 
Ill the time 4»f Nero, the utmost severity that could be wrested 
from the Senate was the relegation of undutiful freedmen. 
Claudius ordered a freedman who had brought a false accusa- 
tion against his patron to become again his slave. (D. 37, 14, 
5, pr.) Cominodus sanctioned the same punishment as a last 
resource to break a recalcitrant freeilman. (D. 25, 3, 6, 1.) 
From Ulpian and Paul we learu that it was seldom, and onij' 
for very graVe offences, that a freedman forfeited his liberty. 
(D. 37, 14, 1 ; D. 4, 2, 21, pr.) Constantine (d 6, 7, 2) estab- 
lished the severe law that even for slight breaches of duty a 
freedman might be taken back into slavery, although we learn 
from a constitution of Diocletian and Maximian (C. 7, 16, 30) 
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that a mere want of reverence (ohsequium) was not enough to 
cause a forfeiture liberty. The law was left in this state by 
Justinian. 

VII. The fraudV^^t sale of a ^eeman. 

A man may be made a slave by the civil law ; as when a freeman over 
twenty years bf age suffers himself to be sold in order to get a share of the 
price. (J. I, 3, 4-) • 

This law seems to have been established by Hadrian (D. 40, 
14, 2, pr.) as a protection to purchasers. It was a rule of law 
that a sale of a freeman was void. Advantage was taken of 
this rule for the purpose of fraud. Two persons conspired 
together, — one of them represented the other us his slave, sold 
him, and got the price. Thereupon the person sold insists that 
the sale is void because he is freeborn. To check this fraud the 
above law was made. Freedom was not, however, rashly taken 
away, and it was only when four conditions concurred that the 
person fraudulently sold lost his liberty. 

1. The person sold must not be under twenty years of age. 
But if a person just under twenty sells liimself, and after reach- 
ing that age shares his price with his confederate, ho is made a 
slave. <D. 40, 12, 7, 1.) 2. The person sold must have entered 

into the sale with the intention of sharing the price, and have 
actually done so. (D. 40, 13, 1, pr.; C. 7, 8, 1.) But if he restored 
the price to the purchaser, he was generally allowed to recover 
his freedom. (D. 40, 14, 2, pr.) 3. The person sold must have 
known that he was free. (C. Th. 4. 8, 2.) 4. Tlie buyer must 

have been ignorant that he was free. (H. 40, 12, 7, 2 ; D. 40, 

12, 33.) 


Divestitive Facts. 

First, Liberation of slaves by tbo voluntary act of their 
master {manumissio). 

Manumission is the giving a slave his freedom ; for as long as any one 
in slavery he is placed under the mauus and po/rstas of his master, and 
manumiSion frees him from the p^M It takes its rise from the Jus 
GesUium For by the Jus Naturals all were t)orn free, and no manu- 
Son was known, since slavery was unknown. But 

by the Jus Gentium there followed the boon of manum.ss.3n. And though 
nature gave all the one name of man, the Jus Gentium has divided 

sorts :-Freemen ; and their opposite, slaves ; and a third sort, freed- 

men {jiiberiint)^ who have ceased to be sla\es. J* 5» 

The forms of manumission varied at different times, and they 
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may ba airangad in three periods. The first period embraces 
tb^ whole of the Republic; the second, th^Empire; while the 
changes made by Jnstiuian f.)rm an epoch different from both,. 
This division is nearly, althou^ not quite| q/tact. During the 
Republic, the modes of manumission were Formal, by means of 
a fictitious lawsuit, by census^ or by the solemnities of the testa- 
ment. They had the double effect of* releasing a man from 
slavery, and making him a Roman citizen. These two effects 
were not necessarily conjoined. One might be free without 
being a Roman citizen. But the ancient law contemplated no 
other manumission than that which added to the roll of citizens 
and soldiers. The State was represented by means of its magis- 
trates or assemblies as a consenting party to the manumission, 
and hence this species of manumission is often called PUBLIC 
(Jegitima, solemnu^ juata manumissio). 

If a master, without resorting to one of these ancient solem- 
nities, expressed in the presence of witnesses {inter amicos) his 
intention to give freedom to his slave, and followed up this 
declaration by allowing the slave to dwell in freedom, in strict 
law the indulgence and good intentions of the master availed 
the slave nothing. Unless manumitted in proper form, he re- 
mained a slave, and equally so if the act of manumission were 
imperfectly performed. The hardship, however, of turning 
back into slavery a man allowed to live in freedom by his 
master, merely on account of a technical flaw or defect, is 
obvious ; but it was not until after considerable experience o 
the injustice of the law, if we may trust Tacitus (Tac. Ann. 13, 
27), tliat the Proetor interpf'scd. The mode and extent of his 
intervention are characteristic. He ’went just so f.ir as was 
necessary to satisfy the conscience, to prevent the scandal of a 
man openly enfranchised being again, at the caprice of his 
master or master’s heir, dragged back into slavery (dervidii 
Scaevolae (?) Fr. Dosith, 5) ; but he went no further, and gave 
the half-enfranchised slave no rights of property. He secured 
him personal freedom, but notliing more. Such continued to be 
the law until A.D. 10, when by the lex Junia Norbana all slaves, 
wh<»8e personal freedom was guaranteed by the Froetor, were 
raised to the condition of Latin colonists. (See Book II. Div. 
II , iMtini Juttianu) 

During the Empire, from A.D. 10, an informal manumission 
operated as a divestitive fact in regard to slavery, but not as 
an investitive fact of citizenship. Formal manumission con- 
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tmtieA to exist, and to taiBe ttie slave to the dignity of 
Roraat) citizenship. ^ These two kinds of manoTnission^the for* 
mal and the informal — co-existed down to the time of Justinian. 
Justinian enacteJ^ 1|iat a slave^ whether manumitted formally 
or informally, should be a citizen ; and thus the class of Laiini 
Juniani and the distinction between formal and informal manu- 


mission passed away. TThere are accordingly three stages to 
remark in the history of manumission. In the first, the forms 
of manumission were strict and ceremonial, and they conferred 
the title of citizen ; in the second, the inconveniences arising 
from a strict adherence to these forms became a serious evil, 
and through the edict of the Prmtor and the lex Junia Norbana 
slaves released by their masters informally were protected in 
their liberty and raised to the condition of Latin colonists; 
lastly, the ancient forms were virtually abrogated, and any 
expression of the master’s will, it attested as required by law, 
sufficed to liberate the slave. 

Another distinction between formal and informal manumis- 
sion is worthy of remark as illustrating the peculiar narrowness 
and formalism of the ancient law. If a slave were formally 
manumitted, although the master were induced to do so by 
fraud or compelled by force, the manumission was rievertheless 
valid ; but the master had an action for damages. (U. 4, 2, 
9, 2.) According to a rescript of Gordian, a master under 
twenty years of age, who was fraudulently induced to nianurait 
a slave, could not rescind the manumission, and could only sue 
the person by whose fraud he was led to prejudice his interests. 

9 m 9. C 2 31 3.) But an informal inarumission, in- 

£.1 » II.. f". 

act of the master, was void if it were procured by force or 
fraud. This distiuction may be compared with tbo law rela^ 
ing to formal and informal contracts. (Book II. Div. L bub- 

div. II.) 

A. Modes of Manumission. 


Pormal Manumission. 

I Bv the vindicta ( per vindictam). , . v 

The name vindicta is given either from the rod emp oyed by 
the lictor in the ceremony, or, as Theophilus sayl* without any 

orobabilitr from one Vindicius, who gave mformation of a 

proDapiiity, rewarded bv being the first to enjoy a 

conspiracy, and was rewaraea uy 

11- ^ Tf a fictitious font brought belbre 

public manumission. It was a nen ® i 

one of the higher magietrates (consul, prietor. proconsul, or 



of a province — C* 7, 1, 4), in which judgment 
in favour of the liberty demanded on behalf ot the slave 
the consent of the master. The cereifiony did not require 
to be in court ^ ^ f 

Masters can manumit slaves [over thirty] at any time ; even on the stre^ 
wben* for instance, the praetor, or proconsul, or provinciah governor is 
going to the bath or the theatre. (J. i, St 2 ; < 5 . i, 2a) 


The part of the adsertor lihertatis—ihe plaintiff in a suit for 
freedom— was taken by the lictor. The master laid hold of 
the slaveys hand, or some other part of his body, and said, “ I 
wish this man to be free ; and thereupon turned him round 
and let him go. (Livy, 34, 16.) A rod {vindicta or festuca) 
was then laid on the slave by the lictor, and the Pice tor said to 
him, “I declare that you are free by the Law of the Quirites; ” 
and to the lictor, “ According to your plea, as I have given 
judgment, behold he is given to you.” The lictor then touched 
the slave with the rod. In the time of Hermogenian (circ. 
A,D. 287) the solemn words were unnecessary (D. 40, 2, 23) ; 
and IDpian tells us that in his time even the presence of the 
lictor was not essential. (D. 40, 2, 8.) 

Corporations {civitatesy collegia^ etc.) could not manumit their 
slaves by the vindicta^ because it was a ceremony in which the 
master himself must appear, and could not act by an agent 
(procurafor). But Diocletian and Maximian refer to a lex 
Vectibulici (passed probably in the first century of the Christian 
era), by which slaves of municipalities could be manumitted. 
(C. 7, 9, 3.) Hadrian (C. 7, 9, 2) tells us that slaves belonging 
to corporations could be freed with the consent of the pre- 
sident of the province, on a decree by the local magistrates 
{duumviri), 

IL Enrolment of a slave on the census. 

At the quinquennial census, a slave whose name was regis- 
tered as a citizen by the command of his master became free. 
(Ulp. Frag. 1, 7.) There was a doubt as to whether the freedom 
of the slave dated from the day when his name was inserted, or 
from the close of the quinquennial period. (Cic. de Orat. 1, 40.) 
The census v^s accompanied by a lustrum, or sacrifice of purifica- 
tion, and thus the ceremony had a religious as well as political 
import. (Cervidii Scaevolae (t), Fr. Dosith 17*.) This mode of 
manumi&iion was necessarily confined to Rome, and could have 
been of little practical use, as the occasion came only once in 



jwn. The maeter must be Quiritarian owner to be abfo 
to insert the slaye^ name on the census. (Cerv. SoaeT. 

Fr. Dos. 17.) After Vespasian no census was held for 
jeara Decius h4df)ne, the la^ A.D. 249. 

III. By testament or codicils. 

Surprise# may be excited at the enumeration of wills as a 
form of public manuroillsion, inasmuch as secrecy and privaoijr 
are the most obvious characteristics of a will. The explanation 
is found in history. At first wills were made in the form of a 
law passed by the Comitia Curiata (Book III., Forma of Wills), 
and were then not only open, but sanctioned by the State. At 
such a time a will was a public mode of manumission, and it 
retained that advantage after its own nature had been com- 
pletely changed. 

Manumission by the vindicta was irrevocable ; but a gift of 
liberty in a will could be revoked at any time during the life of 
the testator. 

The slave who was ordered by his master’s will to be free, 
did not acquire his liberty from the moment of his muster's 
death, but only when some one became heir under the will. 
(Ulp. Frag. 1, 22.) Hence, if the heirs named in the will 
refused to accept the inheritance, the gifts of liberty were made 
in vain. The introduction of codicils extended the testator's 
power: it enabled him to impose on the heirs who took in 
defiiult of his will an obligation to manumit a slave. (D. 
40, 4, 43.) This leads to an important distinction between a 
direct bequest of liberty and a bequest indirectly, or by way of 
trust {Jideicommissum), 

1. Comparison of direct {directa, jusia) and fidei-commissary 
bequest of freedom. 

1". A slave, to whom is bequeathed his freedom directly, 
becomes free as soon as any person named heir in the will enters 
on the inheritance. But in a bequest by w^ay of trust the slave 
does not obtain his freedom until the person to whom he is 
committed manumits him by the vindicta, 

2®. Freedom maybe given a slave by a trust (fidacommissum) \ \{ the 
heir or legatee or trustee {Jideicotnmt ssurius^ is charged to manumit him. 
(J. 2, 24, 2 ; G. 3, 263). A slave directly set free by will— for instance, in the 
form, “ Let Stichus my slave be free,” or, “ 1 order that Stichus my slave Ic 
free ” — becomes the testatoFs freedman. (G. 2, 267.) ^ 

The fonnality cm which Gaiui insisU was token away by a oomstitiiticm of Thao- 
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b. n»d. .v» in Greek. , 

In a direct grant of *® ** Jt t^e slatf #iall thereby be made 

flavC) but by his own testament wills tn 't ^ 

a freeman. (J. 2, 24, 2.) unless the testator owned him 

3». No slave can be directly freed by will, un ess me ie« 

lex/ure QuirUium\ both when he made the wjU and when he died. Q- *. 

hdo^fno! matter whether the slave, whose ort^tee 

fideicommUsum by the testator, is his own, or belongs to his heir or legatt^ 

or even to an outsider. A slave, therefore, that belongs to another, ought to 
be bought from him, and then manumitted. [If his master refuses to sell 
him, his freedom is gone, because for freedom no price can be reckoned.] 

If his master refuses to sell him, as he may, if he has taken nothing 
under the will that gives the slave his freedom, then the trust for freedom is 
not at once gone, but is only put off. For as time goes on, whenever there 
is a chance to buy the slave, his freedom may be secured. (J. 2, 24, 2 ; G. 2, 
264-265.) 

4®. A slave manumitted under a trust becomes the freedman, not of the 
testator, even if the testator was his master, but of the manumitter. But he 
whose freedom is directly assured by will, becomes the testator’s own freed- 
man— -a libcvius ovciftus^ as he is called. (J. 2, 24 » 2 ; G. 2, 266.) 

The rights of the patron were of considerable value, and it was therefore important 
to determine who was to be patron. 


5\ Direct bequests could be made only by will, or by codicils 
confirmed by will. Fideicommissary bequests could be imposed 
by codicils not confirmed by will, or by codicils without any will 
being made ; in which case the heir to the intestate was bound 
to manumit the slaves named in the bequest. (D, 40, 4, 43.) 

2. The bequest of liberty may be conditional or unconditional. 

A slave to whom freedom is given in his master’s will, subject 
to the fulfilment of any condition, is called a statuliber ; because, 
according to Ulpian (Ulp. Frag. 2, 2), while the slave remains 
the slave of the heir until the condition is fulfilled, as soon as 
the condition is fulfilled he becomes free (statim liber). One is 
also a staUdiber whose freedom is to begin at a given time after 
the testator’s death. (D, 40, 7, 1, pr.) If the time mentioned 
exceeds the duration of a human life, or the condition cannot 
be fulfilled, then the bequest is (by Paul) treated as void, 
because the testator must have written it in mockery. (D. 40, 
7, 4, 1.) Tfiis construction, so unfavourable to freedom, was 
not sanctioned by Justinian, who directed that an impossible 
condition in gifts of liberty should be treated as void {non 
Mcripta). (J. 2, 14, 10.) A etatuliher, until the condition is ful- 
filled, is in all respects a slave of the heir (D. 40, 7, 29, pr.) ; and 
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idiildrai born of a female elave are slaves. (C. 7, 4, 3.) 
heir may sell the slave, but cannot deprive him of the benefit of 
the condition. (C. 7, 2, 13; IJIp* Frag. 2, 3.) 

Those who are A;kn|iumitted wj^h the intention of defrauding 
creditors are statuliberi so long as it is uncertain whether the 
creditors will insist on their right to have the bequest of free- 
dom cancelled. (D. 40, 5, 1, 1.) 

IV. In the Church. (J. 1, 5. 1.) 

In the enactments of Constantine we may trace signs of a, 
disposition to facilitate the termination of slavery by the manu- 
mission of slaves. A declaration of the master, in presence of 
the congregation, to the bishop, of his desire that the slave 
should be free, operated as a manumission. The declaration 
was recorded in writing. (C. 1, 13, 1; C. 1, 13, 2.) 

Informal Manumission. 

I. An oral declaration of freedom in the presence of witnesses 
(inter amicos) (J. 1, 5, 1), was the oldest form of private manu- 
mission, and was in use during the Republia Justinian fixed 
the number of witnesses at five, and required the declaration 
of manumission to be written, and attested by the witnesses or 
by notaries (tahularii) for tliem. (C. 7, 6, 2.) 

II. By letter (per eputohtm), (J, 1, 5, 1.) In this case 
Justinian also required the attestation of five witnesses. 
(C. 7, 6, 1.) 

III. It was a custom for slaves manumitted by will to attend 
the funeral of their deceased master, wearing the cap of liberty 
(pileus). Advantage was taken of this custom to give u false 
impression of the liberality of the deceased, by making slaves 
who were not manumitted appear at the funeral with the cap of 
liberty. This form of ostentation was put an end to by enact* 
ing that slaves permitted to wear the cap of liberty at the 
funeral of their master, by the direction of the deceased, or 
with the consent of the heir, or who stood on the funeral- 
couch and fanned the corpse, should obtain their freedom. (C. 

7, 6, 5.) 

IV. A female slave who received a dowry (doe) from her 
master, and was given by him in raamage to a freeman, 
acquired freedom without any formal declaration. T. here must, 
however, be a written instrument giving the dowry. (C, 7, 6, 9.) 

V. Cato wisely wrote, as the ancients tell us, that slaves, if adopted by 
their masters, are thereby freed. And, in deference to this opinion, we too, 
by our constitution, have decided that a slave to whom his master has by a 
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public process (iBictis intervenientibus) given the name of son is free, although 
this is not enough to give him the rights of a son. i, 11, 12.) 

Acta are records kept in the court of a magistrate. Intinuatio or entry of an act 
in these records was a not uncommon way of securing in(^pqi^iachable testimony. In 
some cases it was required to make certain dispositions, as gifts, valid. 

VI. If the master gave the title-deeds of the slave to him, or 
destroyed them, with the intention or manumitting the slave, 
in the presence of five witnesses, the slave obtained his freedom. 
(C. 7, 6, 11.) 

Other modes were recognised ns sufficient to make a slave a 
Latin {Latinun Junianum), (one of which, sitting at table with 
his master, is mentioned by Theophilus), but they were all 
abrogated by the same constitution that abolished the Latin 
class of freed men. (C. 7, G, 12.) 

B. Restraints on Manumission. 

During the Republic, a master could manumit as many slaves 
as he pleased, either during his life or by his will. But in the 
beginning of the Empire, the self-interest of the master appears 
not to have been considered sufficient security against reckless 
manumission ; and it was alleged that slaves more frequently 
gained their freedom by pandering to the vices of their masters, 
or assisting their political conspiracies, than by the steady prac- 
tice of virtue and industry. (Dion. Halicarn. Antiq. Rom. 4.) 
Whatever truth may be iu this statement, restraints were im- 
posed in the interest of the master himself, or of his heirs, or ol 
his creditors. 

I. By the le.T Julia de adulierih^ a woman, after separation from 
her husband by divorce, was prohibited from selling or manu- 
mitting a slave for sixty days (D, 40, 9, 14, 1) — a prohibition 
thought by Ulpian to be very hard. (D. 40, 9, 12, 1.) 

*11. Restraints introduced by the lex jElia Sentia^ A.D. 4. 

1. This law prohibited manumission in fraud of creditors. 

It is not every one that wishes to manumit that is allowed to do so. For 
a manumission to defraud creditors [or a patron] is void ; because the iex 
ACiia Seniia bars the freedom. (J. 1, 6, pr. ; G. i, 36-37.) 

And, finally, it must be known that the provision of the iex ^lia Sentia^ 
that slaves manumitted in order to defraud creditors shall not be made free, 
applies to aliens too. This the senate determined at the instance of the late 
cimperor Hadrian. But the rest of the rules laid down by that statute do 
not apply to aliens. (G. i, 47.) 

What is a fraud upon creditors t 

A man manumits to the fraud of his creditors, if at the very time of manu- 
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mission he is insolvent, or if to give freedom to his slaves will make him an 
insolvent. Yet it is the prevailing opinion, that unless the manumitter had, 
further, the intention ti defraud {animus fraudandi)^ the gift of freedom 
is not barred, even ^hough the goods are not enough for the creditors. 
For often men^s fortunef seem larger 40 their hopes than they arc in fact. 
We see, then, that to bar the gift of freedom there must be a double fraud 
upon the creditors, — a fraud in intention on the part of the manumitter, and 
a fraud in fact, for the gouds must prove insudicicnt for the creditors. 

(J* 3*) 

There must concur both design (concilium) and fraudulent 
result (eventus). (D. 42, 8, 15.) CreJitoren are any persons 
having an action against tlie manumitter. (D. 40, 9, IG, 2.^ 

X owed money to A, and knowing that he wiw insolvent, manumitted sever*d slaves 
by his will. Afterwards he paid A, *n<l l»ecamo indebted to B, and died. Julian 
decides that the slaves are free, because X intended in defraud A and did not, and 
defrauded B without intending it. Now both intention and actual defeat of the 
creditor must go together. (D. 42, 8, 15.) A must, however, not have biten paid off 
with money got from B. (1). 42, 8, 16 ; 1). 40, 9, 2.5. ) 

X was W'irth 1000 ourei, but thought he hiwl only 300. He was 400 aurei in debt. 
To defeat his creditors, ho manumitted his slaves ; but inasmuch as they will be paid 
in full, the manuinissioti is valid. (Theoph. ,T. 1, 6, 3.) 

A being worth 420 aurei, and owing 4o0 aurei, with the intention (d defeating his 
creditors, manumits B, who is worth aurei, and C, 1>, each worth lo aurei. B will 
remain free, because he was first manundtteil, and bis ni-anmnission does not defeat 
the creditor ; but C and P will remain slaves. (1). 40, 9, 24.) 

A is worth 50 aurei, and he owes Ills creditors 35 aurri, A manumits B, worth 20 
aurei, and C worth 15 aurei, with the object of d»-frauding his creditors. Here B, 
although first manumitted, c.annot be free, because the rretlitors wonltl lie defrauded ( 
but as C is worth exactly 15 aurei. and hi-i manumission does not interfere with the 
creditors, C will obtain his freedom in preference to B. (P. 40, 9, 24.) 

Exception. — A master is allowed, if insolvent, to set his slave free by will, 
and appoint him his heir. And in that case the slave becomes both free and 
his sole and compulsory heir, if only there is no other heir under the will. 
And that mav be because no one was designated as heir, or because he that was 
designated, on whatever ground, did not become heir. This is a provision 
of the same /cx j^lia Sentia, and a righteous provision. K or it was highly 
necessary to look forward to the case of needy men, to whom no other one 
would become heir, and to see that a man should have his own slave as a 
necessary heir ; for then he would satisfy the creditors : or if not, the credi* 
tors might sell the goods of the inheritance in his slave s name, and so the 
deceased would suffer no disgrace {injuria). (J. i, 6, 1.) 

And the rule of law is the same, even if no mention of freedom is made 
when the slave is appointed heir. And our constitution has :»ettled this, not 
only in the case of an insolvent master, but generally ; forVe pay a regard 
to humanity that formerly was unknown. And so now the very entry of the 
slave as heir of itself gives him his freedom. For it is not likely t^t the 
master's wishes were, that the heir he himself chose (though he omitted to 
give him freedom) should remain a slave, and that thus be should have no 
heir. (J. i, 6, 2 .) 
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2. A master under twenty years of age cannot manumit i 
stave, except under certain restrictions. ^ 

By the same lex JElia Sentia a master under te'ei^y is not allowed to 
manumit except by vindicta^ and tha^only after maxing good a valid reason 
to the satisfaction of the Board {Consilium), (J. i, 6, 4 ; G. i, 38.) 

And even if he wishes to make him a Latin, still none th»less he must 
make good a reason {jusia causa), to the satisfilbtion of the Board, and then 
manumit before friends (inler amicos), (G. i, 41.} 

Effect of the restraint on the power of testation. 

Since then the power of manumission, in the case of masters under twenty, 
was by the lex ALlia Sentia expressly limited, it followed that a master that 
had completed his fourteenth year, although he could make a will and 
therein appoint his heir and leave legacies, yet could not, so long as he was 
under twenty, give a slave his freedom. Now it was unbearable that a 
man that could by will dispose of all his goods was not allowed to give one 
slave his freedom. And therefore we allow him, as he disposes of all else, to 
dispose of his slaves too, according to his last wishes {in ultima voluntate), 
as he pleases ; so that he can set them free. But freedom is beyond all 
price ; and hence, in old times, it was forbidden to free a slave before the 
master reached his twentieth year. We, therefore, choose a middle path, 
and give a master under twenty leave to free his slave by will only if he has 
completed his seventeenth and entered on his eighteenth year. For since 
in old times men of this age were allowed to plead, even on behalf of others, 
why should we believe that their soundness of judgment will fail them when 
they come to give freedom to their own slaves? (J. i, 6, 7 ; G. i, 40.) 

Justinian afterwards reduced the age from seventeen to 
fourteen. (Nov. 119, 2.) 

A person under twenty was restricted from any mode of 
alienation (subject to the amendment of Justinian) except by 
the vindicta, willi the consent of the Board, on definite legal 
grounds. 

1°. The constitution of this Board. 

The Board {Consilium) that is consulted, consists, in Rome, of five sena- 
tors and five Roman knights above the age of puberty ; in the provinces, of 
twenty recuperatores, Roman citizens. In the provinces it meets on the last 
day of the assize ; but at Rome there are fixed days for manumissions before 
the Board. (G. i, 20.} 

The Convenlbui or ascites were held periodically in the provinces. On the last day 
of the assise the President took his seat on the tribunal, and along with his twenty 
ReeuperaUirtt [see Btxtk IV., Rtcuperatorei] heard the cases for manumission. At 
Home the Pnetor presided over tho Senators and Equites. (Theoph. Jn$L 1, 6, 4.) 

2^ Tht» legal grounda uf mauumisaiou. 

Valid reasons lor manumission are such as these — that the slave to be 
manumitted is the father or mother, or son or daughter, or brother or sister 



restraints on manumission. 


r .1!^® or teacher, or foster-child, or foster- 

b other, of the manumitter. Or again, that the slave is to become his agent 

or his wife ; provided o*y that the wife must be married within six months, 
unless there is somcjva|d reason to bar the marriage, and that the agent 
must not be under sevenfeen at the tinfh of manumission. But if the reason 

IS once approved, be it true or false, the approval cannot be withdrawn 

(J. I, 6, 5-6 I, 19.) 


The reasons we ^t forth above in treating of slaves under thirty 

apply to this case too. And conversely, the reasons given in the case of a 
master under twenty may be extended to the case of a slave under thirty 
1,39-) 


How, asks Theophilus, oould a person be a freeman and a Roman oitixen, and be 
the owner of his j^arents as slaves ? This might happen in several waya 

A father, B mother, and C son, are slaves of D. D dies, making 0 free and his 
heir. A and B will l>e sluves of 0. 

A has two children, B a boy and C a girl, by his female slave. B and C are of 
conrse slaves, their mother being in slavery. A makes B his heir. C will be the 
slave of B. 

A has a legitimate son B, and C a daughter by his female slave. A dies. B 
Inherits, and C becomes the slave of B. 


3. The slave must be thirty years of age. 

The requirement as to the age of a slave was introduced by the lex 
Seniia; for that statute enacted that slaves under thirty should not, on 
manumission, become Roman citizens, unless, indeed, they had been freed 
by rnndic'ta after a valid reason for the manumission had been approved by 
the Board. (G. i, 18.) 

If the slave manumitted was under thirty, Gains says he 
became a Latin (§ 29, 30). The prohibition, therefore, of the 
law was not absolute, as in the case where the master was 
under twenty ; and a manumission not complying with its 
terms was not wholly void, but had the effect of a private 
mode of manumission. Ulpian (Fracf, 1, 12) states that to be 
the law when the manumission of a slave under age was by 
will ; but that if it were by the vindicta it was wholly void, — 
unless, as has been suggested, the passage is not complete ; 
but the point is unimportant. When Justinian abolished the 
class of Latin freedmen, the restraint on the age of the slave 
manumitted was tacitly repealed, and in the Institutes no 
mention is made of it. 

The grounds that will justify manumission by a master 
under twenty would suffice for the manumission of a slave 
under thirty. (G. 1, 39.) 


Exception. — Moreover, a slave, under thirty may, when manumitted, ^ 
become a Roman citizen, if manumitted by an insolvent master who makes 
him free and his heir by will ; provided always there is no other slave whose 



ilMtte comes before his in the like position, and that there is no other heir 
wider the will This is due to the lex jElia Sentia, And Proculus is of 
opinion that we must lean to the side of freedom, an® hold the rule the same 
In the case of a slave that is named as heir without anj^ mention of freedom. 

Since by the /^x jElia Sentia the slave whose name is written first as 
heir alone becomes a Roman citizen, it was held that, if a man«were to name 
as heirs his bastards by a female slave, all would remain slaves, for his words 
do not show who is to stand first ; and that the estate should lose more than 
one would be a fraud upon the creditor. And at last, a Senatus ConsuHum, 
appended to the lex Fufia Caninia^ provided that it should not be in a 
debtor’s power by such devices to evade the statute. (G. i, 21^, as restored.) 

III. And further, the lex Fufia Caninia [a.D. 8] sets a fixed limit to the 
manumission of slaves by will. (G. i, 42). 

The owner of more than 2, and not more than 10, is | 

’ ’ f number not exceeding 4 

M »> ff 


M 3 ®» »> „ 

And lastly, „ 100, „ 500, „ ^ 

And the statute pays no heed to larger owners, so as to fix any proportionate 
part. But it enjoins that no man be allowed to manumit more than 100. On 
the other hand, too, if a man has but one slave in all, or two only, the law 
makes no provision for that case, and his power to manumit is unrestrained. 

(G. I, 43 ) 

But what we have said as to the number of slaves that can be manumitted 
by will, must be taken in this sense, —that in each number, where only one- 
third, one-fourth, or one-fifth can be freed, one may always manumit as 
many as are allowed to the lower number that goes before. The statute 
itself so provides. For clearly it would be absurd that the master of ten 
slaves might free five — the half, namely, of all he has ; and then that the 
owner of twelve could free no more than four. But those that have more 
than ten, and not more than thirty, may manumit any number not e.xcceding 
five, the number allowed to those that have but ten. (G. i, 45, as restored.) 

And if a testator exceeds these limits, but arranges the names of the 
slaves he frees in a circle ; then, since no order of manumission is found, 
none will be free. For the lex Fufia Caninia annuls all such evasions. 
There arc two special Senaius Consulia that annul all the devices framed to 
evade that statute. (G. 1 , 46, as restored ) 

To manumission not by will this statute does not apply at all. Those 
therefore that manumit by vindUtay or census^ or among friends {inter 
amicos\ may free their whole household if there is no other ground to bar 
their freedom. (G. i, 44.) 

The lex Fufia Caninia set fixed limits to the manumission of slaves by 
will. As this was a bar to freedom, and somew hat invidious in its distinc- 
tions, we have tesolved on its abolition. For it was inhuman enough that 
during his life a man might give freedom to all his household (unless there 
was some other ground to bar their freedom), but on his deathbed should be 
deprived of all such power. (J. i, 7, pr.) 


Second^ Involuntary Divestitive Facts. Freedom given to 



the dave by way of forfeiture to the master or reward to ^ 
slave. 

% 

L When a sick slave was abandoned by his master and leeovared, Clandhii 
declared that the slave eio#d be free. (D. 40, 8, 2.) 

II. J UHtiiiian applied the same remedy Vhen the master exposed an infant alhv^ 
(C. 1, 4, 23 ; Nov. 153.) 

III. When% female slave, sold under a condition that she should not be made a 
prostitute, was let out by her^master for that purpose, her former master ooohl 
demand her fi'eedom. (D. 40, 8, 7.) Theodosius and Valentinian (a.d. 428) extende<l 
this relief to every case where the slave was made a prostitute against her will. iV 
1, 4, 12 ; C. 1, 4, 14.) 

IV. A master who maliciously allowed a freeman to marry his female slave under 
mistake forfeited his slave. (Nov. 22, 11.) 

V. Slaves of heretics, or pagans, or Jews, by accepting Christianity, were 
released from slavery ; and even if the masters fidlowed them, and were admitted int<» 
the Church, they were not allowed to take back their slaves. (C. 1, 8, 5C, 8.) 

VI. A slave who disclosed the assassin of his master was regarded as a freedman 
of bis master {Jtihertus orcinus). (D. 40, 8, 5 ; C. 7, 13, 1.) 

VII. Constantine enacted that a slave who procured the conviction of coiners of 
bad money should be free, and that the iuiperial exchecjuer should compensate their 
masters. (C. 7, 13, 2.) 

VIII. He also gave a slave liberty who disclosed a rape that had been oonoealetl 
or compromised. (C. 7» 13, 3.) 


Remedies. 

A. PbMRDIES in respect op DlGHTa AND DUTIES, (a.) DlCnTS OF THE Marter. 
As between the slave and rn-..8ter there were no actions ; hut the IVefect of the 
city heard complaints made by slaves against their master when they were left 
without sufficient food, or ill used. (D. 1, 12, 1, 1 ; D. ff, 1, .'>3.) In sonic eiu^es of 
misconduct the master was obliged to sell the slave ; in others, the slave was forfeite<l 
and acquired his freedom. 

As against third parties, in otlclition to the usual actions for delicts {actio /wrti, 
vi bonorum raptorum, damvi injuria, injuviarum), two remedicH are specially appli able 
to slaves. 

1. A ctio de iervo coiTvpfo. 

V. By whom could the actio de servo con'vpto be brought ? 

The owner, at the time the wrong was dt»ne, had the action, even when the slave 
was in pledge (D. 11, 3, 14, 4), and it was not extinguished by the manumission of 
the slave. (D. 11, 3, 5, 4.) 

2". The measure of damage. The damages are double the amount of the deprecio' 
tion in the value of the slave (D. 11, 3, 5, 2), and of what the slave carried 
off. (D. 11, 3» Hh) It was the duty of the ju<lge who heard the cause to estimate; 
how much that was. (D. 11, 3, 14, 8.) Thus the conqxmsation or iM^nalty paid b^ 
a master fur a wrong done by a slave may lie recovered from the person who has 
corrapted the slave— that is, induced him to do the wrong — whether such person has 
benefited by it or not. (D. 11, 3, 14. 7 j D. 11, 3, 10.) 

3“. Although of Pr»torian origin, the action is perpetual, not temporary. (D. 11, 

3, 18. pr.) 

4*. It may be brought by the heirs of the owner, hut not against the heirs of the 
wrongdoer, because a penal action never lies against the heirs of a wrongdoer. (D. 11, 
18 pr.) ' 

Special procedure in regard to fugitive sl*ves. Betides the edict of the Prietor 
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Mfvo eomipto), » Sanatus Consultum imposed a fine for harbouring fugitive slaves 
(D. 11, 4, 1, I) ; and Constantine enacted that he who did so must return the slave 
with another of equal value, or 20 solidu Masters in sea^h of fugitive slaves must 
^obtain written authority from the Emperor to the magistrates, who thereupon were 
liable to a penalty of 100 solidi if they did not give t^irjhelp. (D. 11, 4, 1, 2.) 
Whoever apprehended a fugitive slave wft bound to deliver him up to the municipal 
magistrates, or other public officer. (D. 11, 4, 1, 3 ; D. 11, 4, 1, 6.) Mere fugitation 
was not treated by the law as a crime, unless the slave passed hinself off as free 
(D. 11, 4, 2), or was caught trying to escape to a forAgn country. (C. 6, 1, 3.) 

(b) Duties of the Masteb — noxalis actio, 

1. Origin. 

Noxales aciiones have been established both by statutes and by edict. By 
statutes, as for theft by the XII Tables,' and for damnum injuria by the Lex 
Aquilia. By the Praetor’s edict as for injuria and robbery. (J. 4, 8, 4 ; 
G. 4, 76 ) 

2. Damages. 

A master sued in a noxalis actio on account of his slave may free him- 
self by surrendering the slave [noxae dedendo) to the plaintiff. Such a sur- 
render is a final transfer of all his rights as master. If, however, the slave 
ican find money to compensate the new master to whom he is surrendered 
for the damage {damnum) sustained, then by the Przetor’s help, even against 
the new master’s will, he gains his manumission. (J. 4, 8, 3.) 

If therefore the judge is trying a noxalis actio^ and if it shall appear that 
judgment must be given against the master, it is his duty to give it in the 
following form : — Publius Maevius I condemn to pay to Lucius Titius ten 
aurci^ or to surrender the offender [noxam dedcre). (J. 4, 17, 1.) 

3. When the master affirmed that the slave was not under his control ( potc8taB\ the 
I^tetor gave an election to the plaintiff, either to compel the defendant to declare upon 
oath that the slave was not under his control, and that he had not parted with the 
control to defeat the plaintiff, or to acce]>t an action not involving the surrender of the 
slave {noxae deditio). (D. 9, 4, 21, 2.) If the defendant will not take the oath, it is the 
same as if the action were undefended (D. 9, 4, 21, 4) ; but if he swears, he is relieved 
until such time as the slave comes under hi.s control. (D. 9, 4, 21, 6.) 

4. If the master did not deny control over the slave, whether he produced the slave 
or not, the action proceeded. If the slave was absent witliout the fault of the master, 
the latter must defend the action, and give security to produce him when he returns. 
(D.2, 9, 2,1.) 

B. Hemkdiks in Respect op the Investitive Facts, or the procedure to be adopted 
by a master in claiming his slave. 

I. I'he action by which a {>erson claiming to be the owner, or to have an interest in 
another as a slave, demanded that he should be given up to him, was called a liUralu 
oausa, 

1. This action might be brought not only by a person claiming as owner, but by any 
one who had an interest in the work of the alleged slave as a fructuarius, (D. 40, 12, 
8, pr. ; D. 40. 12, 12, 6.) 

2. By the lavj, of the XII Tables, the person claimed as a slave could not 
defend himself, but must be represented by a friend acting as defendant, who wm 
called the claimant for freedom, adsertor libertatu. (C. Th. 4, 8, 1.) 'I’he adterior took 
up the defence at his ow*n risk, and was obliged to find security for the delivery of 


' Si m^vue fwiym faxit ntnumvc nocuiL (D, 9 | 4 2, 1.) 
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thd veal defendant to hie master, if the suit should be so decided. If he failed, he paid 
the costs. On the other hand, the person doming the slave paid a penalty if he 
failed. (Paul, Sent. 5, 1, In three cases Theodosius provided that the defendant 
might appear without an adsertor when he had been in possession of freedom for twenty 
years, or had held a pubfic <fRce, or had lived openly in the same ])lace with the person 
claiming him as slave. (G. Th. 4, 8, 5.) f'inally, Justinian abolished the office of 
adsertorf and allowed a person, whether claimed as a slave or claiming to be free, to 
be sued or to sift in bis own name. He provided, moreover, that a person living in 
freedom, whom it was sought to deduce into slavery, could act by a procurator ; but a 
person in slavery must appear and sue on his own behalf. (C. 7, 17, 1.) 

8. An action could not be brought more than once by the same claimant against 
the same defendant (C. 7, 16, 4), but the judgment in favour of the defendant did 
not prevent a new claimant bringing an action (D. 40, 12, 42) ; for of course, although 
the first claimant was not his master, another might be. 

4. Prescription. If the person enjoying liberty knows that he is a slave {dolo 
mcUo in possessione libcrtatis est), there is no limit to the time during which he may 
be claimed by his owner. But if he has for twenty years been free, without knowing 
that he was a slave [bona fide in possessioiie lihertaiie)^ his liberty cannot be challenged. 

(C. 7,22,2.) . 

6. Until the suit is decided, the defendant retains his liberty, if he enjoyed 
liberty when the suit was begun. (C. 7, 16, 14.) This was the principle violated by 
Appius Claudius, when he ordered the daughter of Virginius to be given, f«>r interim 
custody, to one of his own minions. 

6. Puni*»hment for a malicious questioning of one's liberty. A claimant that has 

mischievously and without reason attacked the freodoiii of any one, is liable to an 
action for damages, actio injuriarum or de calumnia. (C. 16. 31.) Ho might also 

be punished with exile. (D. 40, 12, 39, 1.) 

7. The burden of proof. The presumption of the Homan law was not in favour of 
liberty nor against it, but in favour of the state in which the alleged slave was (tine 
dolo mah) at the time the action was brought. In order, therefore, to determine upon 
whom the burden of proof lay, it was sometimes necessary to institute a previous 
inquiry into the condition of the slave before the suit began. If the alleged slave had 
been free, but at the time of the suit had been seized by violence, and kept by the 
alleged master as a slave, the slave was regarded as free, and the mastw must prove 
that he was owner. If, on the other hand, the slave escaped and hid hims* .f for 
some years, and, when the master found him, denied his status ; ujicn proof of those 
facts the sUve would be required to prove that he was tree. (D. 40, 12,7, 5 ; D. 
40, 12, 10.) 

0. Bkmediis in Respect ok the Divestitive Facts. 

1. Liberalia Causa. This is the same action as the former, but the position of the 
parties is reversed ; the master of the slave is now the defendant. 

1. Prior to Justinian, this action must be brought by the claimant for freedom, 
adsertor libertatis ; but Justinian gave the action directly to the person claiming free* 
dom. It wight also be brought by the father of the alleged slave, even against the 
wishes of the latter. (D. 40, 1 2, 1 , pr.) Children could bring the suit in behalf of parents, 

irrespective of their wishes, on the ground that it was a disgrace to the children 
for their parents to be in slavery. (D. 40, 12, i, 1.) Cognates (D. 40, 12, 1, 2) and 
illegitimate children (D. 40, 12, 3, pr.) enjoyed the same privilege. 'Ihe defendant 
was the person who set up any interest in the claimant as a slave. 

2. If the person claiming freedom is living with the defendant as his slave, tbs 
action must be brought in the place where the master lives. (C. 3, 22, 4.) 

3. The suit for freedom might be brought oftener than once (C. 7, 17, 1), but no* 
some new ground bad arisen in support of the ulaioL (D. 40, 12, 25, V.) 

4. There is no prescription against Ire^om (C. 7, 22, 8) ; and, therefore* however 
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kmg a perion bad been in ilavery, be wae not prdcladed from auerting Me freedom. 
Another rule tended to farour liberty. After a person bad been dead five years, it 
wae not permitted to challenge his status, with a view ^ degrade him, but it was 
allowed to show that his status was higher. Thus if he died a slave, it could be 
sworn after five years that he was really freeborn ; but if h| died free, it was not allowed 
after that time to prove him to be a^lave. This rule was introduced by Nerva, 
(D. 40, 15, 4, pr. ; D. 40, 15, 1,4; D. 40, 15, 8.) 

II. Special remedies for bequests of liberty on tnist — Fideiccmmi^a. 

The person who was bound by will or codicils to^anumit a slave, might refuse to 
do so, or might evade summons to a court of law, and thereby delay or defeat the 
benevolence of the deceased. This inconvenience was removed by the following 
enactments : — 1. The«Senatii< ComiUtum Eubrianum {temp. Trajan) gave the Pi'setor 
power to declare a slave free, if the person who ought to manumit him was summoned 
and refused to appear. (D. 40, 5, 26, 7 ; C. 7, 4, 5.) 

2. The Senatua Conaultum DuBumianum {temp. Trajan, or not later than Antoninus 
Pius) gave the same reme<ly when the person was summoned, but had a good excuse 
for non-attendance. (IJ. 40, 5, 51, 4.) 

3. The Senatua Conaultum Vitraaianum {temp. Hadrian or Antoninus rather t.hA.yi 
Vespasian) extended the remedy to the case where the delay was caused not by 

the person required to manumit the slave, but by the incapacity of a co-heir. (D. 40 
5, 80, 6.) 

4. The Smatua Conaultum Juncianum enabled the Prmtor to decree liberty where 
the slaves ordered to be manumitted did not belong to the testator. (D. 40, 5,28, 4.) 

Filially, Marcus Aurelius states that no incapacity or default of the person whose 

duty it is to manumit the slaves shall prejudice their claim to freedom. (D. 40, 6, 
80, 16.) 

The iNTKiiDicrr de lihero homine exhibendo. This interdict is enforced only when 
there is no question as to the status of the freeman whom it is sought to liberate 
from illegal detention. (I). 43. 29, 3. 7.) The word to produce {exhibere) signifies 
to bring the f>ei-son asked into court, so that he may be seen and touched. (I). 43, 
29, 8, 8.) The order was to produce the free person whom you wrongfully detain. 
(D. 43, 29, 4, pr.) Quern liberum dolo malo rethwHy exhibeaa. (D. 43, 29, 1, pr.) This 
order is peremptory, and must be at once obeyed. (D. 43, 29, 4, 2.) If the defendant 
is condeuiiied, but rather than produce the person whom he wrongfully detains, pays 
^e sum named as damages, the plaintiff or anyone else can at once bring a new 
interdict, carr> ing a repetition of the damages, and this may be repeated until the 
person is actually produced. (D. 43, 29, 3, 13.) 


A P P E ND I X. 

In fliiR work no place is assigned to the rights of citizenship 
as a distinct topic in Roman law. The proper place for that 
subject would be a chapter preliminary to the general body of 
the work. But such a chapter has not been inserted, partly 
from^ reasons tf convenience, and partly because, in the time of 
Justinian, Questions regarding citizenship had practically ceased 
to exist (see p. 30). In the time of Gains, however, the rules 
for determining questions of that kind were still of importance, 
and the following passages may be considered as illustrations of 
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d.cted from fire and wat4, and so faecqpies an alien before childS Z; 
draw a djstmcuon, and think that if it was in lawful marriage tha she To" - 
cewed, then ^er offspring is a Roman citizen ; but if nol then ^alTn. 

I, 90.; 


Interdiction from fire and water was the old republican form of baniahnient. The 
object was to compel the citizen to withdraw himself, and to au.id the danger of 
drawing down on the city the anger of some deity, in consequence of driving a wor- 
shipper from his altars. 


Again, if a woman that is a Roman citizen and pregnant is made a slave 
under the Senatus Consultum t'iaudmnum^ for having intercourse with a 
slave belonging to another despite the master’s warnings, then in this case 
many draw a distinction, and hold that her offspring, if conceived in lawful 
marriage, is a Roman citizen ; but if not, a slave, and the property of the 
master that now holds the mother as a slave. And again, if an alien conceives 
not in lawful marriage, and thereafter becomes a Roman citizen before child- 
birth, then her child is a Roman citizen. But if the father is an alien to 
whom she is united according to alien statutes and usage, it seems from the 
Senaius Consultum passed at the instance of the late Kmperor Hadrian that 
the offspring is an alien, unless the father too has gained the Roman citizen- 
ship. (G. I, 91, 92.) 

The rule just stated, that if a female Roman citizen marries an alien the 
offspring is alien, is one that holds good even when there is no conubium 
between the parties. This was already accomplished by the k.v Minicia [of 
uncertain date], which provides also that if a male Roman citizen marries an 
alien woman with whom he has no conubium^ the offspring of their inter- 
course is an alien. In the former case the statute was needed, for otherwise, 
since there was no conubium between the parents, the child would, b’’ the 
rule of the Jus Gentium^ follow the mother’s condition, not the father’s. But 
the part that ordains that a child whose father is Rtiman citizen and its 
mother an alien, is itself an alien, brings in nothing new ; for even without 
that statute this would be so by the rule of the Jus Gentium. (G. i, 78, as 
restored.) 

Nay, even the offspring of a Latin woman and a Roman citizen follows 
its mother’s condition ; for to this case the lex Minicia does not refer. 
True, indeed, it embraces not only aliens, but also so-callcd Latins. But 
the Latins it refers to are Latins in another sense — Latins forming distinct 
peoples and communities, who were in fact aliens. {G. i, 79.) 

And on the same principle conversely the offspring of a Latin father and a 
female Roman citizen is a Roman citizen. Some, however, thought that if 
the marriage were contracted under the lex AH lia .SV«//Vi the offspring would 
be a Latin. Because seemingly in that case the lex /Klia Senlia and the 
lex Junia \NorbancL\ gave conubium between the parties ; and the effect of 
conubium always is that the offspring follows the father’s condition. If 
however, the marriage were otherwise contracted, then they thought the 
offspring would by the Jus Gentium follow the condition of the mother, in 
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our day this matters nothing. F or the rule in use is declared by the Senatus 
Consultum passed at the instance of the late Emperor Hadrian, that in any 
case the son of a Latin father and a female Roifan citizen is a Roman 
citizen. (G. i. 8o.) < 

And in agreement with this, a ^enaius ConshltUm of the same reign 
declares that the offspring of a Latin father and an alien mother, as also, on 
the other hand, of an alien father and a Latin mother, is to foljow the condi- 
tion of the mother. (G. i, 8i.) • 

Statutory Exceptions. 

We ought to observe, however, whether there are any cases in which the 
rule of the Jus Gentium is changed either by a statute, or by a decree having 
the force of a statute. (G. I, 83.) For instance : — Under the Senatus 
Consultum Claudianum a female Roman citizen that has intercourse with the 
slave of another with the master’s consent, can herself by covenant remain 
free while her issue is a slave. For the agreement between her and the 
master of the slave is bv that Senatus Consultum made valid. But afterwards 

m 

the late Emperor Hadrian was moved, by the injustice of the case and the 
anomalous nature of the law, to bring back the rule of the yus Gentium; 
and thus, since the woman remains free, her offspring too is free. (G. i, 84.) 

And again, by the lex Latina^ the offspring of a female slave and a freeman 
might be free. For that statute provides that if a man has intercourse with 
another's slave in the beliel that she is free, then the offspring, if males, are 
free ; but if females, belong to the woman’s master. But in this case too the 
late Emperor V’espasian was moved by the anomalous nature of the law to 
bring back the rule of the Jus Gentium, And thus in all cases the offspring, 
even if males, are slaves of the mother’s owner. But that part of the same 
statute remains untouched which provides that the offspring of a free woman 
by another’s slave, whom she knew to be a slave, are slaves, t herefore 
among those that have no such statute, the offspring, by the yus Gentium^ 
follow the mother’s condition, and are therefore tree. (G. I, 85, 86.) 


II.— PATRIA POTESTAS. 

Definition. 

The Piitria Potestas is the name for the rights enjoyed by 
the head of a Roman family over his legitimate children. (D. 
50, IG, 215.) 

The potestas could be enjoyed only by Roman citizens, and 
thus the loss of citizenship involved the loss of the potestas. 
Slaves who, on being manumitted, became Roman citizens, 
and were married, acquired the potestas over their children 
bom after the manumission. 
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We have patestas over our children by a regular marriage begotten. 
The /us potestatis that we have over our children is peculiar to Roman 
citizens. For no other Ijjeople have such power over their children as we 
have. This was poinled^ut by the late Emperor Hadrian in an edict he put 
forth regarding those that asked from Wm Roman citizenship for themselves 
and their children. Nor am I unmindful that the people called Galatae 
believe that children are in the potestas of their parents. (J. i, 9, pr. 2 ; 

G. I, 55.) • 

The statement of Gains that such a power as the pairia 
potestas was unknown except amonp; the Homans and Gidixtians, 
correctly represents the belief of the Homan jurists, but does 
not correctly represent the fact. A similar power is found 
among other nations of antiquity. Maine’s Ancient 

135. ** The heir, as long as he is a child, differeth nothing from 

a servant though he be lord of all.’* Galatians iv. 1. 

The powers enjoyed by a father over his children were 
identical with those that a master possessed over his slave. 
But this stateineut is subject to a very important qualification. 
Within the domain of private law, a son was scarcely to be 
distinguished from a slave ; but in the 8j)hero of public rights 
and duties the son was free and independent. The State had 
the first claim on its citizens, and where its demands intervened 
the paternal despotism was excluded. (D. 1, 3, 9.) Ihnsa 
son could be elected magistrate, although he could not marry 
without his father’s consent ; and he could act as tutor even 
against his father’s wishes, because the office of tutor was a 
public duty. (D. 36, 1, 13, 5; D. 36, 1, 14, pr.) In the same 
way a son could act aa judejs or judicial referee even to his ‘ wn 
father. (D. 5, 1, 77 ; D. 5, 1, 78.) Again a son elected Consul 
could himself superintend the cei-emony of his own emancipation 

from tlie poteslas. (D. 1, 7, 3.) _ _ 

Withiu the sphere of private law, however, the position 

of a son is strictly to be compared with that of a slave. To 
what extent the comparison is in favour of the son, will appear 
by a consideration of the essential churacterietics ot the 

1. During the Republic, a son was as incapable of possessing 
property as a slave. All his labour, all that he acquire , 
became the property of his father. The steps by which this 
rigorous incapacity was modified, will be enninerated in their 
place under the law of Property. (See Peculium.) It may, 
however, he here mentioned that the Roman father seems to 
the last to have enjoyed the right of selling the labour of those 
under his potesUu. (Paul, Sent. 5, 1, 1.) 
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2. The supreme power of life and death is specially meatioried 
in the laws of the XII Tables as belonging to the paterfamiliaa. 
We may regard this power as an aspect of the general right of 
property, — the right, as it is expressed, of^oing what one likes 
with one’s own ; and such was, to some extent at least, the 
aspect in which it presented itself in the earlier periods of 
legal history. But another view miifgled with this debased 
conception of paternal authority — the view, namely, that the 
despotic authority of the paferfamilias bore the character of 
patriarchal jurisdiction rather than ownership. Seneca calls 
the paterfamilias a domestic judge {judex domesticus)y (Con- 
trovers. 2, il), and domestic magistrate {magistrates domesticus) 
(De Benef. 3, 2). Be that as it may, the right to kill his off- 
spring undoubtedly belonged to the Roman father during the 
Republic. 

The power of life and death included all minor inflictions of 
pain. The paterfamilias could imprison a refractory son for days 
or months or years, according to his sole arbitrary pleasure, 
ev'en although the son had enjoyed the highest honours of the 
State. The paterfamilias could flog his children with any 
degree of severity, and could bind them iu chains and send 
them to work like convicts in the flelds. (Dion. Hal., Antiq. 
Rom, 2, 27.) 

To these harsh rights there was, according to Dionysius 
Halicarnassus {Aniiq. Rom, 2, 51), a humane and interesting 
exception. Romulus, he says, made a law to the effect that 
his subjects should not expose any male children, or their 
firstborn female child, unless such children were, in the opinion 
of five neighbours, so deformed that they ought to be killed. 
An offender against this law was subject, in addition to 
other penalties, to the forfeiture of half his property to the 
State. Heineccius refers to this passage without compre- 
hending its significance. It has been pointed out to me by Mr 
John McLennan (the author of that ingenious and admirable 
work on the earlier stages of social development, Primitive 
Marriage) as “ a fine example of good old savage law.” Infanti- 
cide is an almost universal practice among savages, and receives 
its first customary check hy the rule that forbids the destruction 
of the males and eldest female. The reason why only the eldest 
female enjoyed the benefit of the exception, is to be sought in 
the small value of women to a savage community. As a mle, 
savages prefer to staal their wives instead of rearing them. 
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This law, then, ascribed to Roinnlns, is an indication, and not 
the only one, that th^ customary law of the Romans, as embodied 
and fixed in the )aws of the XII Tables, was not really the 
beginning of Romaa^law. It gives us a glimpse of an earlier 
and forgotten stage of dev'elopment leading back to a far-off 
state of savagery. According to Cicero (De Leg. 38) this law 
of Romulus was transferred to the XII Tables; hut in spite of 
that, it remained as a tradition among a people that had for- 
gotten its origin and meaning, and we are assured by various 
writers that the practice of infanticide was common even down 
to the Empire. 

The exercise of the extreme power of killing is not unknown 
to the readers of Roman history, and it was not until the 
time of Constantine that an exercise of the ancient right 
of slaying was declared to be nmrder. Before his time, 
however, the cruelty of patresfamilias had been rebuked and 
restrained. 

In the time of Trajan, a father having been guilty of gross 
cruelty to his son was compelled by that Krnperor to 
emancipate him, and was deprived of all share in his in- 
heritance. (IX 37, 12, 5.) A similar case occurred under 
Hadrian. A father, while hunting, killed his 8f)n, aiid was 
punished by deportation to an island, lie was stigmatised as 
exercising the right of a robber rather than the right of a father, 
and 3 ’et be had received wliat must be considered severe pro- 
vocation, the son having committed adultery with his step- 
mother. (D. 48, 9, 5.) In the year A.D. 228, the Ern leror 
Alexander treats the right of life and death as obsolete, and 
states that if the father wished to impose more severe punish- 
ment on a child than simple flogging, he must apply to the 
highest judicial authority, the President of the Province, for 
his sanction. (D. 48, 8, 2.) Finally, in A.D. 318, Constantine 
enacted that if a pater familia$ slew his son, he should suffer the 
death of a parricide ; i.e., be tied up in a sack with a cock, a 
viper, and an ape, and be thrown into the sea or a river to be 
drowned. (C. 9, 17, 1.) In A.D. 374 an enactment of Valen- 
tinian, Valens, and Gratian made the exposure of infant chil- 
dren a crime, thus imposing upon parents an obligation to rear 
their offspring. (C. 8, 52, 2.) 

3. The right of selling their children belonged to the father 
who had the potestas. ** Ovet his lawful children let him' have 
the power of life and death and of sale. If the father thdee 
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sells the son, let the son be free from the father.”^ The child 
who was sold did not, however, become a slave, (0. 8. 47, 10 ; 
Paul, Sent. 5, 1, 1.) He was held in mancipio,^ (See Mancipium,) 
From this state, a son voluntarily sold his father, was re- 
leased by enrolment on the cenms^ even without the consent of 
the person who had him in mannpio. (G, 1, 140.) • A son thus 
relieved from mancipium fell back into the potestas of his father, 
and but for the restriction of the XII Tables to three sales, 
the process might have been repeated indefinitely. 

Tradition ascribed to Numa Pompilius a restriction on the 
power of sale, to the effect that if a paterfamilias sanctioned the 
marriage of his son, he could not afterwards sell him. (Dion. 
Halicar. Avtiq. Rom, 2, 28.) By the XII Tables a repetition of 
the sale of a son for the third time operated as a forfeiture 
of the potestas. By what steps we know not, but almost at 
the earliest period of legal writing, the power of sale was 
obsolete, and made use of only in fictitious legal proceedings. 
Diocletian and Maximian state as clear law, that a sale, gift, or 
pledge of a son by his paterfamilias was wholly void ; and even 
although the purchaser honestly believed that the child was a 
slave, still he took nothing by the purchase. (C. 4, 43, 1,) 
Paul (Sent. 5, 1, 1) tells us that if a creditor knowingly 
accepted a free person as a security for a debt, he was liable 
to deportation. Afterwards Constantine permitted parents 
suffering from extreme poverty to dispose of their new- 
born children (sanguinolenti), and the purchaser was entitled 
to the benefit of their services ; but he reserved the right 
to the father, or any other person to redeem the child 
by payment of money, or giving a slave in exchange. (C. 4, 
43,2.) 

These details illustrate the gradual progress of a rational 
conception of the position of parent and child. At first, the 
father is despot or owner ; he has all the essential rights of 
ownership, the right to use the son’s services, the right to part 
with them, the right to destroy ; but gradually those rights are 
limited ; the father ceases to be the proprietor, he becomes the 
natural protestor and guardian of his children. Such was the 
tendency of Roman law, although, as appears from the latest 
law, it never went so far in the direction of giving indepen- 


• The words of the XII Tables are, • ** £ndo liberu juMtU jut vUte necit venum^ 

dandtque fmte^at ei etto. Si pater jUium ter venumdUJUiui a paire Uber eeto. 
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dence to the child, as is now considered necessary in all 
civilised nations. 

4. It followed tha4 no action for damages could lie at the 
suit either of son ©r ^ther against the other. 

But if a son does a wrong (noxa) to his father, or a slave to his master, 
no action arises. For between me and a person in my potestas no 
obligation arises. And theyfore if he passes into another’s potestas^ or 
becomes his own master, neither against him nor against the man in whose 
potestas he now is can there be any action. And hence this question is 
raised : — ‘If another’s slave or son wrongs me, and thereafter comes under 
my potestas^ does the action fall through, or is it only in abeyance? The 
teachers of our school think that it falls through, because under the new 
circumstances the action cannot be sustained ; and consequently, although 
he passes out of my potestas I can bring no action. The authorities of the 
opposing school think that as long as he is in my potestas the action is in 
abeyance, since I can bring no action against myself, but that when he 
passes out of my potestas^ then the action revives. (G. 4, 78.) 

It was the existence of the potestas that determined the legal 
constitution of a Homan family, so artificial as it seems to us, 
as indeed it did to the jurisconsults of the Empire. The Roman 
family cannot be defined as consisting of parents with their 
children ; it was composed of those persons who were subject 
to the potestas of the same individual, whether they were his 
children, grandchildren, great-grandchildren, or entirely uncon- 
nected with him in blood. Hence a child who had been emanci- 
pated from the potestas was at first, from a legal point of view, 
no member of the family, while a stranger introduced by 
adoption was regarded to all intents and purposes fis the off- 
spring of the head of the family. So far was this view co . ried 
that the conception of blood relationship was submerged in that 
of persons living under the same potestas, A sister who was 
married into another family, and placed under a different 
potestas, was looked on as no longer related to her brothers 
for any legal purpose. The history of Roman lav/ discloses 
a series of changes by which the Roman family was brought 
nearer and nearer to the modem point of view. 

Next comes another division of the law of persons. For some persons 
are siti juris, others alieni juris. And again, of those alieni juris, some are 
in the potestas of parents, others in the potestas of masters. Let us look then 
to those that are alieni juris; for if we know who they are,Ve shall at the 
same time understand what persons are sui juris. And first, let us treat of 
those that are in the potestas of masters. (J. 1, 8. pr.) 

Sui juris. A person not subject to any of the three forms of authority already 
deMiibed, or to Iw described, potestas, tnanus, mancipium, was said to be sut juris. 

N 
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The phraee tut juris does not signify that a person had arrived at any age of legal 
majority. A child just bom, if not under the potestas of the father, was sui juris. 

Alieni juris, A person under any ono^B potestas, manuSf or fnancipvum^ was said to 
be cUieni juris. f 

PcUerfamilicts. This word is sometimes employed in a^yide sense as equivalent to 
sui juris. A person sui juris is called ^paterfamilias^ even when under the age of 
puberty. (D. 1, 6, 4.) In the narrower and more common use, a paterfamilias is 
anyone invested with potestas over any person. It is thus as applicable to a grand- 
father as to a father. (D. 50, 16, 201.) In this sensg the word paterfamilias is used 
throughout this chapter. 

FUiuefamilias (son), jUiafamilias (daughter). These are the co-relative terms to 
paterfamilias^ and signify any person, male or female, who is under the patria potestas 
of another. A grandson may therefore be properly designated filiusfamiliast and his 
grandfather, under whose power he is, h\B paterfamilias. (D. 50, 16, 201.) 

Materfimilias. At first, probably, materfamilias signified a wife under the manus 
of her husband, and was tlius the equivalent of fliafamUias rather than of paterfamilias. 
A married woman not under the manus of her husband was distinguished as matrona. 
(Aul. Gell. 18, 6.) At a l.'^ter period, materfamilias uras sometimes employed as 
equivalent to paterfamilias in one of its meanings, and designated any female sui 
juris. (D. 1, 6, 4.) Materfamilias was also applied to any respectable woman, 
whether married or single, freeborn or a freedwoman. Character, says Ulpian, not 
birth or inairiage, marks the materfamilias. (D. 50, 16, 46, 1 ; D. 43, 30, 3, 6 ; 
D. 48, 5, 10, pr.) 

Rights and Duties. 

A. Riglite of paterfamilias. 

L To exclusive possession of those under his poteHas. 

Sometimes, too, freemen are the objects of theft (/urium)y as when a child 
in our potestas [a wife in our manuSy or even a debtor assigned {adjudicatus) 
to me by a court, or a hired gladiator {auidoratus)] is carried off by stealth. 
(J. 4, I, 9; 3, I99-) 

II. To exclusive use. It has been already pointed out (p. 2) 
that a father could bring an action for damages for injuries 
suffered by liis son through the negligence of a defendant. 

III. An injuria to a child in the power of his father is an 
injury to the father. 

A man may suffer an injuriay not only in his own person, but also in those 
of his children in potestatCy and of his wife [although not held in /nanu] ; 
for this opinion has on the whole prevailed. And therefore, if you wrong 
my daughter, Titius' wife, an actio injurijirum lies against you, not only in 
my daughter’s name, but also in the name of me the father, and of Titius the 
husband. But, on the other hand, if an injuria is done to a husband, the 
wife cannot bring an actio injuriarum. For wives ought to be defended by 
husbands, not husbands by wives. An actio injuriarum may also be brought 
by a father-in-law on behalf of his daughter-in-law, if her husband is in his 
potestas. (J. 4 , 4 » 2 ; G. 3 , 221 .) 

The rights of children begin where the rights of slaves 
end. The utmost limit of legal security accorded to the slave 
was to give the master, not the slave, an action for serious 
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harm done to the slave. But a child in his fathers power 
could siilfer an injuria altogether apart from any disrespect 
intended for his fa|^ier, although the latter alone could bring 
an action for the Appropriate^ penalty. Whether, at some 
earlier period, the son was in the same position as the slave, is 
a matter qJl conjecture ; but when the written records of law 
appear, the son is treated altogether as a freeman, although 
with an incapacity to enforce his rights. His father alone had 
the power of compelling the wrongdoer to pay compensation. 
But every injury to the son was regarded also as an injury to 
his father, and therefore two actions might be brought — one for 
the injury to the father, the other for the injury to the son. 
The damages in each action were fixed in accordance with the 
dignity of the persons: if the son had the higher dignity, the 
heaviest damages would be obtained on his account. (D. 47, 
10, 30, 1 ; D. 47, 10, 31.) 

The rights of wives arc complete, and they can also bring 
the necessary actions to vindicate their rights, unless they are 
in the manus of their husbands ; for the manua over wives was 
the equivalent of the potestaa over children. If a woman had 
not passed under the manua of her husband, which in later 
times she seldom did, she continued under the potestas of her 
father ; and hence, for a wrong done to her, both her husband 
and her father had each an action. (D. 47, 10, 18, 2.) The 
husband had an interest in the modesty of the wife, the father 
in the good name of the daughter. (C. 9, 35, 2.) 

It might, indeed, happen — so distinct were the group is of 
injury — that no wrong might be done to the son, and yet 
through him a wrong be done to his father. The son might give 
his consent, and therefore no wrong would bo done to him ; but 
still the son’s consent did not wipe out the wrong to the father. 
Thus— if A sold B’s sou with his consent, no wrong was done 
to the son ; but nevertheless B had his action against A for the 
wrong done to him as father. (D. 47, 10, 1, 5 ; D. 47, 10, 26.) 

Under certain circumstances, however, a son, while still in 
his father’s power, could himself bring an action for injury done 
to him. This was allowed under three conditions: — the father 
must be absent, or insane ; he must have gone away without 
leaving any agent {procurator) authorised to bring the action ; 
and the Praetor must have given his permission, after ascer- 
taining whether the son was likely to conduct the case properly. 
(D. 47, 10, 17, 17; D. 47, 10, 17, 11.) The Praetor says, ‘‘Jf to 
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him that is in another’s potestaa an injury is alleged to have 
been done, and he that has the potestas is not within the juris- 
diction, and no agent appears to act in ifis name, then, after 
ascertaining the facts of the case, to him tlmt is alleged to have 
received the injury I will give a remedy.” ^ 

The son could not bring the action if the father were within 
the jurisdiction, and refused ; for the reason why the son was 
allowed to bring the action at all, was the assumption that the 
father, if present, would sue. Occasionally, when the father was 
at home, but of low character, and the son was respectable, the 
latter was permitted to sue in his own name. (D. 47, 10, 17, 13.) 

The son also could sue if his father's procurator neglected his 
duty. (D. 47, 10, 17, 15.) 

Paul, however, quoting the opinion of Julian, lays it down 
without qualification that a son can in his own name bring the 
actio vijuriarum^ the Interdict Quod vi aut clam^ and the actiones 
depoaiti and commodati. (D. 44, 7, 9.) But quaere^ w^as the con- 
sent of the father necessary 1 Again, Tryphoninus says that a 
son could attack his mother’s will as inojiciosum if the father 
accepted a legacy under the mother’s will, and, therefore, could 
not impeach the will. (D. 5, 2, 22, pr.) The disposition was to 
permit a son, even against his father’s wishes, to sue for wrongs 
touching his honour. 

When the son sued, he proceeded in his own name, not in 
the name of his father ; and after he had brought his action, 
his father could not afterwards sue on his own account. 
(D. 47, 10, 17, 21.) Also, after the father’s death, if the son 
were relieved from the potestaa^ he could sue for any injuria 
done to him. (D. 47, 10, 17, 22.) 

B. Duties of the Paterfamiliaa. 

I. At first a paterfamiliaa w'as responsible for his sons exactly 
in the same way as a master for his slaves, and could get rid 
of all liability by surrendering the wrongdoer. 

A curious question of form is discussed by Gaius. 

When a son is given up to be held in mancipio because of some wrong he 
has done {noxali causa), the authorities of the opposing school think that 
he ought to be thrice conveyed by mancipation ; and this because of the 
statutory provision in the XII Tables, that no son shall pass out of his 

^AilPrtftor, Si iiqui in alteriuMpotutateerit, injuria facta cue dicetur Hneque it 

in potettate eU, pracaenc trit, neqae procurator ^uioquam cxUtat qui eo nomine agat : 
MWM cognUa ipti qui u^uriam aecepiue diceiur judicium dabo. (D. 47, 10, 17, 10.) 
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ftither*s power unless by three mancipations. But Sabinus and Cassius, and 
the rest of the authorities of our school, think that one mancipation is enough ; 
for they believe that thcaprovision in the XII Tables refers only to voluntary 
mancipation. (G. 4,«79l 

A son surrendered in manctpio was not a slave. He was 
bound to 'vgork for bis new master, but was not apparently in 
other respects in the iftatus of slavery. (Servire actari debet 
non Jit tamen eervilis conditions. Quin til., Inst. Orat. 7.) Also, 
by payment of the sum due as damages, the son could at any 
time be released. (Collat. Leg. Mos. et Rom., 2, 3.) 

II. Disuse of noxal surrender. 

In old times, indeed, such surrenders were made even in the case of 
children, both sons and daughters. But later ways of thought have rightly 
judged that such harshness is abominable ; and it has therefore fallen into 
entire disuse. For who could bear to surrender to another, for some misdeed 
{noxa) his son, and above all his daughter ? Would not the father, through his 
son’s person, risk more than the son himself? While in the case of daughters 
\ due regard to modesty forbids the practice. And therefore it is decided 
that slaves alone are liable to noxales aciiofies ; while we find it often said in 
the older commentators that filii Jamihas can be sued in person for their 
delicts. (J. 4, 8, 7.) 


Investitive Facts. 

A. Acquisition of the potestas over a man’s own issue. 

I. We have poicsias over our children by a regular marriage begotten. 
(J. i, 9 »pr-; < 3 . I, 55.) 

The offspring of you and your wife is in your potestas. And so, too, the 
offspring of your son and his wife. Your grandson (that is) and grandda* ghtcr, 
are equally in your potestas^ and your great-grandson and great-grand- 
daughter, and so on. Your daughter’s offspring, however, is not in your 
potestas^ but in its father’s. (J. i, 9, 3.) 

In order to contract regular marriages, and to have the children therein 
begotten under their potestas., Roman citizens must marry wives that are 
Roman citizens, or, at all events, Latins or aliens with whom they have conu- 
bium. For the effect of conubium is to make the children follow the father’s 
condition, and thus the sons become Roman citizens, and are in the father’s 
potestas. (G. i, 56.) 

All that we have said of the son must be understood of the daughter also. 
(G. 1, 72.) 

It is at this point — as an investitive fact in rep:ar(l to the 
poteetas — that Gaius and Justinian treat of the conditions neces- 
sary to a le^al marriage. The subject will be examined fully 
in treating of the relation of husband and wife. (Book IL 
Divis. II.) 



POTEST^. 


It sometimes happens that children not in their psieats* potestas at birth, 
are yet afterwards brought under potestas, (G. i, 65.) 

II. A Latin freedman that has a child fo year old may, by 
petition, obtain a grant of th^ pote^tas owr his child (anniculi 
probatio). 

Therefore if a Latin, in accordance with the /ex jElia Serftia^ marries a 
wife and begets a son, whether that son is a Latin by a Latin wife, or a Roman 
citizen by a wife that is a Roman citizen, the father will have no potestas over 
him. But afterwards, by showing good grounds, he gains Roman citizen- 
ship, and his son as well. And from that instant the father’s potestas over 
the son begins. (G. i, 66.) 

It is different with those that by the jus Latii obtain the Roman citizen- 
ship not only for themselves but for their children. F or their children pass 
under their potestas. And this right is enjoyed by some alien states, if only 
they have the Majus Latium. F or Latium is either majus or minus. It is 
called majus when by holding a magistracy or post of honour in their own 
state men win the Roman citizenship, not only for themselves, but for their 
parents and children and wives. It is called minus when those only that 
actually hold the magistracy or post of honour attain to the Roman citizen- 
ship. And this distinction is set forth in many letters of the Emperors. 
(G. I, 95, as restored.) 

The defucta of the MS. leave the distinction between majus and minus Latium 
lomewhat uncertain. 

Jus Lain. In tracing the development of Roman Law, we are at every point 
confronted with the fact, that it w'as a system confined exclusively to Roman citizens. 
Citizens alone had civil rights or duties ; citizens alone could sue or be sued. But by 
treaty with their neighbours, the Romans admitted aliens bom to a share, greater cr 
less, of their civic rights. A distinction commonly made was between the privilege 
of intermarriage (conubium), which was the basis of the domestic or family law, and 
the pri\ihge of a< quiring property and making contracts (commercium), which was the 
basis of commercial intercourse. It was upon this distinction that the privileges 
accorded to the inhabitants of Latium were determined. To them was granted com- 
merctum, but not connbium ; with special facilities, however, for enabling them to 
acquire the full status of Roman citizens. By the lex Julm et Plautia de civitate 
(b.c. 89) the rights of citizens were extended to the whole of Latium, and henceforth 
the expression jus Latii ceased to have any territorial significstion, and was conferred 
upon remote districts, a»] on Sicily by Julius Caesar, and on the whole of Spain by 
Vespasian. 

The exact position of a Latimts may be determined by the information given us 
regarding Lalini Jvniani^ who were manumitted slaves not allowed any greater rights 
than the old Latinu (See Book 111. Biv. II., Latiui Jutiiani.) 

As far as regards making good a case of mistake, the age of the son or 
daughter matters nothing ; for on that point the Senatus ConsjtUum makes no 
provision, unlesq indeed the case put forward is that of a Latin man or woman 
married under the lex j£/ia Sentia. F or no doubt then, if the son or daughter 
is less than a year old, the case cannot be made good. Nor am I unmindful 
that in a rescript of the late Emperor Hadrian it seems to be settled that to 
make good any case of mistake the son must be a year old. But we ought 
not always to regard a letter by the Emperor to a particular person as bring- 
ing in a general rule of law. (G. 1, 73, as restored.) 
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ni. When a marriage ia illegal in conseqaence of a roiaiake 
aa to the atatua of one of the parties, upon proof of the error 
the potestat in certain cases could be obtained. 

hw “*** •" "*>* the father’s condition is followed 

1^ the offspring, it is abundantly plain that the father, even if a Roman 

fir"’. w over it. And therefore we specially mentioned 

» 1 * *** certain cases where, through some mistake, the marriage was 
not duly contracted, the Senate steps in to remedy the defect in the mar- 
nage ; and in that way often the son is brought under the father’s potestas. 
uut If a female slave conceives by a Roman citizen, and thereafter by 
manumission becomes herself a Roman citizen before child-birth, although 
the offspring is a Roman citizen like his father, yet he is not in his father’s 
potestas. For the intercourse in which he was conceived was not regular 
{Justus) ; nor is there any Senatus Cotisuitum to make it quasi-regular. (G. 
I, S;, 88.) 

1. T. lie husband is a citizen j the wife is, at the time of 
marriage, supposed also to be a citizen, but is really a Latin 
{Latina)^ or alien {pej'egrina)^ or one of the deditiUi (Kor 
dedititii, see Book II. Div. II.) 


And again, if a Roman citizen marries a Latin or an alien wife lhrouj;h 
ignorance, believing her to be a Roman citizen, and begets a son, that son 
is not in h\s po/estas. For indeed he is not even a Roman citizen, but cither 
a Latin or an alien — that is, of his mother’s condition. For no one follows 
his father’s condition, unless between his father and his mother there is 
conubium. Rut a Senatus ConsulUnn allows him to make a good case of 
mistake ; and then both the wife and the son come to be Roman citizens, 
and thenceforward the son is in his father’s potestas. And the rule of law is 
the same if through ignorance he marries a wife that is one of the dedititii; 
except that the wife does not become a Roman citizen. (G. i, 67.} 

2. Converse case. Tlie wife is a citizen, but the husband 
is a Latin, an alien, or one of the dedititii. 


And again, if a female Roman citizen by mistake marries an alien, taking 
him for a Rom?n citizen, she is allowed to make good a case of mistake ; 
and so her son too and her husband come to be Roman citizens, and the 
son of course instantly passes under the father’s potestas. The rule of law 
is the same if it is an alien she marries, taking him for a Latin coming under 
iex AUlia Sentia; for this case is specially provided for by a Semtius 
Consultum. And so up to a certain point if she marries a dedititius^ taking 
him for a Roman citizen or a I^tin coming under the lex AC/ia Sentia^ 
except indeed that the remains in his own condition, and therefore 

the son, although he becomes a Roman citizen, is not bfought under his 
father’s (G. 1,68.) 

3. Again, if a Latin woman marries an alien believing him to be a Latin 
coming under the lex j^lia Sentia^ under a Senatus Consultum she can after 
the birth of a son make good a case of mistake. And so all become Roman 
citizens, and the son passes at once under his father’s potestas. (G. i, 69.) 
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4. The same precisely is the rule of law if a Latin in mistake marries an 
alien woman believing her to be a Latin or a Roman citizen coming under 

the lex jElia Sentia, (G. i, 70.) L 

5. And further, if a Roman citizen, in the belief^haA he is a Latin, marries 
a Latin woman, he is allowed, after the birth of a son, to make good a case of 
mistake, just as if he had married a wife under the lex ^lia Sentia. Those 
too that, although Roman citizens, believing themselves to bg aliens marry 
aliens, after the birth of a son are allowed by L Senatus Consiiltum to make 
good a case of mistake. And when this is done the alien wife becomes a 
Roman citizen, and the son, who also is an alien, not only comes to be a 
Roman citizen, but also is brought under his father’s potesias. (G. 1 , 7*0 

6. Nay, an alien, too, that has married by mistake, is allowed to make good 
his case, as is pointed out by a rescript. For a case actually occurred in 
which an alien married a female Roman citizen, she believing him to be a 
Latin coming under the lex /Elia Sentia^ and after the birth of a son obtained 
on other conditions the Roman citizenship. Then when the question was 
raised, whether he could make good a case of mistake, the Emperor Antoninus 
decided by a rescript that he could, just as if he had remained an alien. And 
hence we gather that even an alien can make good a case of mistake. 
(G. I, 74, restored.) 

From what we have said it is clear — (i) That if an alien marries a female 
Roman citizen, whether in mistake or whether she knows his condition, the 
offspring of that marriage is by birth an alien. (2) That if, however, it was 
by mistake that the marriage with him was contracted, this case can be made 
good under the Senatus Comultum^ according to what we have said above. 
(3) That if, on the other hand, there was no mistake from first to last, but 
the female Roman citizen knew the condition of her husband, in no case is 
the status of the husband or son changed. (G. 1,75, restored.) 

It is necessary to add that a grant of citizenship did not 
necessarily carry with it the potestas over cliildren born before 
the grant. It has been observed that when a Latin freedman 
Imd a son not less than a year old, he acquired at the same 
time the rights of a citizen and of a paterfamilias. With regard 
to aliens. Gains says ; — 

If an alien receive a grant of Roman citizenship for himself and his children, 
he has no poicstas over the children unless they are expressly subjected to his 
potesias by the Emperor. And this is done only when the Emperor, after 
inquiring into the case, judges this best for the sons. And if they are under 
puberty or abroad, the inquiry is very searching and minute. All this is 
pointed out in an edict of the late Emperor Hadrian. Again, if a man whose 
wife is pregnant receives a grant of Roman citizenship both for himself 
and for her, although the offspring is, as we have said above, a Roman 
citizen, yet it is not in the potesias of the father. This is pointed out in a 
document under the hand of the late Emperor Hadrian. And therefore, if 
a man knows that his wife is pregnant at the time he is asking the citizenship 
for himself and his wife from the Emperor, he ought to ask the Emperor at 
the same time to allow him the potestas over the child that is to be bom. 

«. 93 . 94 -) 
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IV. Legitimation {Legitimation It sometimes happens that children 
at the moment of their birth are not in the potestas of their parents, but are 
after^^^ards brought undeMhe potestas. For instance, a natural son afterwards 
presented to the Curia is jubjected to the father’s A son, moreover, 
begotten b)^ a free woman, whom the father might have married, so far as the 
laws were concerned, but with whom he only cohabited, is afterwards brought 
under the father’s potestas^ if under a constitution of ours instruments of 
dowry are drawn up ; and •even to others, if they are begotten by the 
same marriage, our constitution makes a like concession. (J. i, lo, 13.) 


If the children were old enough to be able to object to the legitimation, thoir 
opposition was fatal. They could be brought under the potestas without their enmsent, 
but not against their will. Modestinus ^^invitiplii naturalest vd cinanclpati^ non 
rediguntur in patriam potestatem.'' (D. 1, 6, 11.) CeUus “ve/ conseixiitndo vet nan 
contradicendo.** (D. 1, 7, 5.) 

1. Legitimation by subsequent marriage {hgiiimatio per sub- 
sequens triatrivioniurn). 

Legitimation was the process by which children born to 
Roman citizens, not in a regular marriage, and therefore not 
under the potestas of their iather, were brought nnilcr his^ 
potestas. Legitimation was confined to a single class ^ot 
children (iiaturales liheri), the offspring of concubinage, (bor 
Coneuhinatus, see Book II. Div. II., Hnsband and Wife, Appenchx.) 
Concubinage Avas a species of left-handed marriage, the differ- 
ence between which and marriage was, in law, inconsiderable. 
When persons exchanged the lower for the more respectable 
union, the act was allowed a retroactive effect, and the children 
born before the marriage were subjected to the poteitas. 

Legitimation by subsequent marriage was first introduced by 
Constantine (A.D. 335), who enacted that if free-born concii Jines 
were married by the men with whom they cohabited, their 
children born before the marriage should be under the husbands 
potestas (sui ac legitimi). Zeno abrogated the law of Constan- 
tine (A.D. 476), reserving the rights of those free-born concu- 
bines who in A.D. 476 had children. (C. 5, 27, 5.) Legitima- 
tion, after having existed for 141 years, was thus abohshed, and 
the law continued in this state for 53 years, until Justinian 
(A.D. 529) revived and amplified the enactment of Constantine. 
Justinian pointed out that it was rather hard that the children 
born of a concubine after marriage should be legitimate to the 
exclusion of those born before, since it was the affection en er- 
tained for the offspring of the concubinage that 
parents to marry. Putting together the laws made at 
times by Justinian, the following may bo stated as the oo^ 
ditions of legitimation by marriage The marriage mus 
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attested either by writing or by tbe settlement of a dowry 
; it must have been preceded by concubinage as opposed 
to promiscuity, and during the concubiiAge there must have 
been no legal impediment to tl^e marriage of the parties. (C. 5, 
27» 10.) This last condition was necessary to prevent an evasion 
of the laW| for otherwise persons that were prohibited from 
marrying could have lived in concubihage, and, when the im- 
pediment was removed, legitimated their children by marriage. 
The woman might be a manumitted slave (libertina), (Nov. 
89, 8), (»r even a slave, if the property of the man, the mar- 
riage operating as a manumission. (Nov. 78, 3.) It was 
immaterial whether the father had or had not previously 
to the concubinage any legitimate children. (Nov. 89, 8 ; 
Nov. 12, 4.) 

2. Legitimation by making a natural child a Decurio. — Legiti^ 
matio per ohlationem curice. This is the first mode referred to in 
the text of Justinian. 

The Curia was to the provincial municipalities much what 
the Senate was to Rome. (C. 10, 31, 36.) The dignity of 
the Curia was hereditary (C. 10, 31, 44), and the only way of 
increasing its members was by co-optation. At one time the 
burdens of a member of the Curia so outweighed the privileges 
that election to it was considered a punishment. (C. Th, 12, 
1, 66 ; C. 10, 31, 38.) The Decurions were compelled to live 
in their cities (D. 50, 2, 1) : they could not be soldiers or 
clergymen (C. 1, 3, 12) ; and they were forbidden to sell their 
lands without the concurrence of a judge as to the necessity 
of tbe sale. (C. 10, 33, 1.) As a bribe to induce men to add 
members to the Curia, legitimacy was given to their natural 
children. 

Ihe first step was taken in A.D. 442. Theodosius and Valen- 
tiuian enacted that those who offered their natural children to 
the Curia, or who gave a daughter in marriage to a decurioy 
should be permitted to give them during life or on their death 
the W’hole of their property. (C. 5, 27, 3.) This narrow privi- 
lege was extended by Leo and Anthemius a.d. 470, who gave 
to those children the right of succession to their father if he 
died without* making a will. .Justinian (Nov. 89, 2, 1) em- 
powered any one during his life or by his testament to make 
his natural son a decurio^ and legitimate. But this legitimation 
was not thoroughgoing ; it made the legitimated child for all 
purposes a legitimate child of its father, but gave it no claims 
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on any of his relatiTea Its operation was therefore more 
restricted than the first kind of legitimation. (Nov. 89, 4.) 

3. Legitimation b|’ Bescript of the Emperor (per reeeripium 
prineipia) was intromced by Jmstinian (Nov. 89, 9) after the 
analogy of the Restitutio Natalium (see Book 11. Div. I., Freed* 
men.) That Novel authorised the Emperor to grant on the 
petition of a &ther a rei^ript of legitimation, conferring on him 
the potestaa over any of his natural children when he had no 
legitimate children, and when their mother was dead or un- 
deserving of marriage. 

4. By testament confirmed by the Emperor. In the case 
just stated, if the father during his life neglected to apply for 
a rescript, but intimated in his will his desire that his children 
should become legitimate, they w’ere authorised to apply for, 
and obtain, the rescript of legitimation. (Nov. 89, 10.) 

5. Adoption. — Anastasius permitted fathers to adopt their 
natural children, and thereby obtain the pot^stas over them \ 
but Justin took away the privilege; aud his decision was 
followed by Justinian, who observed that it was a cruel in- 
justice to allow a father, by resorting to adoption, to super- 
sede his legitimate children. (Nov. 74, 3 ; Nov. 89, 7.) 

B. The acquisition of potestas over another’s children. 

Not only the children born to us {naiurales) are, as we have said in our 
potestas, but those too that we adopt. 0- b J G. I, 97-) 


Effect of Adoption, 

Adopted children, as long as they are held in adoption, are in ‘he position 
of children born to us. But if emancipated by their adopted father, then 
neither by the civil law nor as far as regards the Pnetors edict are they 
numbered among his children. (G. l, 1 36 .) And the same prmc.ple (applied 
conversely) governs their relations to the parent to w om t icy were ° > 
for as long as they are in the adopted family, they are held to be 
But if emancipated by their adopted father, then 

same as it would have been if they had been emancipated by the.r father 
to whom they were born. (G. i, I37-) 

A Roman family, from the legal stamlpoint, eoimiatea of a 
Head or Ruler, and of the persons subject to ns absolute 
power. The children of the Head of the fami y 
legally related to him unless they were m his povv^tr ; ''''‘‘e, 
the other hand, persons unconnected with him m blood, were 
children for all legal purposes, if they had been 
under his power by the artificial tie of adoption, 
family, as a legal unit, was based on the despotic " 

ito hLd. There was doubtless a time, further back than the 





of Roman Law, when the legal was also ^e 
basis of the family ; when the only tie between man and 
was subjection to a common snpeAor. The nearer we 
get to the fountain-head o^ our civilisation, the narrower 
in its scope appears to be the feeling of moral obliga- 
tion. At first no duty is recognised outside the circle of 
one's family or clan ; in a higher* stage, the city is the 
limit of social obligation ; to be a stranger (hostis) is to be an 
enemy ; and even the most enlightened spirits of antiquity 
rose little above the prejudices of their time. Thus Plato, 
while proposing as a humane modification of the rights of the 
conqueror, that Greek should not enslave Greek, did not ven- 
ture to extend the indulgence to barbarians, that is, to all 
outside Hellas. In the more backward and primitive state of 
society, the one condition of safety was to be a member of an 
organised group. The family was such a group, and it has 
accordingly been suggested that the device of adoption was 
first introduced as a means of enabling outsiders to enter into 
a family, to share its sacred rites and enjoy its protection. 

But a consideration of the facts concerning adoption in the 
Roman law points to the explanation of that form of fictitious 
relationship in a different direction. It would rather appear 
from the indications presented to us in the records of law, that 
the primary object of adoption was to obtain an heir to a childless 
man, and that fictitious relationship was resorted to only as a 
substitute in the absence of descendants. In the most ancient 
form of adoption, the object appears clearly to have been to 
avoid the extinction of a family by the death of its head with- 
out heirs. Thus unmarried men could not adopt, nor even 
married men, unless they had no hope of children of their own. 
(Cicero pro Domo, 13, 15 ; D. 1, 7, 15, 2.) Adoption may be 
ranked as an earlier invention than the Will, both having 
originally the same or a similar object in view — to determine 
the devolution of an inheritance in the absence of the natural 
heirs. 

The oldest form of adoption was called arrogatio, and only 
persons mi juris could be arrogated. The later form has no 
other name than adoption (adoptio) ; it is the transfer of a per- 
son from the potestas of one man to that of another, and there- 
fore belongs to the class of trail svestitive facts. 

There is this peculiarity in adoption [by the people^s authority (psr 
pcpulwfi)\ by the Emperor’s divine wisdom {per sacrum oraculum), that ii 
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iias children in his poUstas when he oflers himself to be adopted 
by arrogatioy not only is he himself subjected to the poUsUts of the 
but his children too pass tthder the potestas of the arrogator and stand m d»0 
place of grandsons. F oi^his reason the Emperor Augustus adopted Tiberim 
only after Tiberius adopt^ GermanicuO) m order that as soon as the adop» 
tlon took place Germanicus should become Augustus's grandson. (}. i, il, 
II ; G. I, ' 

I. The form of arroga^on. 

1. The ancient form. 

Adoption takes place in two ways; by the people's authority 
auctoritate) and by the power {imperium) of the magistrate —the Praetor, for 
instance. (G. i, 98.) 

By the people’s authority we adopt persons sui juris. This kind of adop> 
tion is called arrogatio; because, yfrj/, the man adopting is asked {rogatur)^ 
that is, questioned, whether he wishes the man he is going to adopt to be his 
legally recognised (Justus) son ; and then the man adopted is asked whether 
he will suffer that to be done ; and lastly^ the people are asked whether they 
order it to be done. (G. i , 99.) 

The arrogation took place in the coniitid cuvxdtfCL in the ordinary form of legislation. ^ 
To the person about to be arrogated the formula employed was —Do you formaUy 
agree that Lucius Titius shall have over you, as over a son, the power of life 
and death? To the people—Is it your will, your order, Quirites, that Lucius 
Valerius should be to Lucius Titius by right and statute a son, aa if by hir^ 
the child of Titius and his materfamilias, and that Titius should have over him the 
power of life and death ? This, as I have stated it, is the motion 1 now put to you, 

Quirites. 

The Banction of the Pontiff (Fontifex) was also required ; 
he WEB the guardian of the sacred rites (sacra privata), and 
was bound to guard against the extinction of any such 
by the arrogation of the only representative of a family. 
This mode of arrogation was in active existence during the 
Republic, and was resorted to by the early emperors, as 
by Augustus in the adoption of Agrippa and 1 ibenus. No 


Hmdu law. The law v ceremonies. These ceremonies, 

childless, Hindus are necessary for the comfort and repose of the 

according to the behef of the Hindus, are necewar^ 

d«»»ed. Now. m th. Hindu Uw, th. be.r » tto Z bdr. 

the funeral sacrifices, and thus adoption comes , ^ ^ ensure that' sooie 

W. find .]» in Ath.n. th.t the prin.«y ob^ct rf *“ 

one dionld make the proper sacrifices and ofl:er the funeral cak 
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other form is mentioried by Ulpian or Gains, altliotigh the 
curiae were represented in their time probably only by thirty 

lictors. I 

2, At some period unknowi^ the fiction^of popular legislation 
was dropped, and arrogation was effected directly by rescript 
of the Emperor. • 

Adoption takes place in two ways ; either by imperial rescript, or by the 
power of the magistrate. By the Emperor’s authority we adopt men or 
women that are sui juris. This kind of adoption is called arrogatio, (J. i, 
II, I.) 

II. Restraints on arrogation. 

1. Adoption by the people’s authority takes place nowhere but at Rome. 
But the other form is allowed in the provinces too, before the governors. 
(G. r, loo.) 

2. The arrogator must be married (Cic. •pro Domo^ 13, 15), and 
upwards of sixty years of age, unless his health is bad, or some 
other reason renders it probable that he may die childless, 
(D. 1, 7, 15, 2.) In adoption, as opposed to arrogation, there 
was no such restraint ; unmarried persons could adopt others 
who were alieni juris, (D. 1, 7, 30.) 

3. Arr(»gatiou was regarded as a substitute for progeny, and 
accordingly a man could not arrogate more than one person, or 
any even, if he had legitimate children. (D. 1, 7, 17, 3 ; D. 1, 
7,15,3.) 

4. Women could not be present in the Comitia, and thus, 
could not be arrogated ; but when arrogation was allowed by 
rescript they could. (Ulp. Frag. 8, 5 ; D. 1, 7, 21.) 

Again, adoption by the people’s authority is not in use for women, accord- 
ing to the better opinion. But women [z>., a/ieni juris] are usually adopted 
before the Praetor, or in the provinces before the Proconsul or the Legatus, 
(G. 1, loi.) 

5. A tutor or curator could not arrogate any one that had 
been under their guardianship, otherwise a door to malversa> 
tion would have been left open. (D. 1, 7, 1 7, pr.) 

6. Although a person below or above the age of puberty 
could be adopted, no one under that age could be arrogated 
(Ulp. Frag. 8, 5.) 

Again, adoption of a boy under puberty by the people’s authority has some- 
times been forbidden, sometimes allowed. Now, in accordance with a letter 
by the most excellent Emperor Antoninus to the pon/i/kes^ if there seems to 
be a legally recognised ground of adoption, under certain conditions it is 
allowed. But before the Praetor, and in the provinces before the Proconsul 
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or Legatus^ we can adopt a person alieni Juris) of any age. (0. i, 

102 .) 

When a boy under pub^y is adopted by arrogation, the imperial rescript of 
authorisation is not grant® until the nature of the case has been ascertained. 
Strict inquiry is made a? to the obje<J of the arrogation, whether it is 
honourable and for the good of the pupiUus, And even then it takes place 
under certain conditions, (i) The arrogator must give security to a public 
officer {persona publico)^ a notary namely, that if the pupillus dies under 
puberty he will restore his goods to those that, if no adoption had taken 
place, would have been his heirs. (2) Again, the arrogator cannot emancipate 
them unless, on the nature of the case being ascertained, they prove worthy 
of emancipation ; and then he must restore them their goods. (3) And 
further, if the (adopted) father on his deathbed disinherits the son, or in his 
lifetime emancipates him without grounds the law will recognise, he must by 
law leave him a fourth part of his goods, over and above the goods that are 
brought to him by his adopted son, either directly when adopted, or in enjoy- 
ment at a later time. (J. i, 1 1, 3.) 

The persona pnhlica here spoken of was at first a slave, and, 
according to the rules of law the benefit of a promise made to a 
public slave was given to any one of the public in whose behalf 
it was made. The age of puberty was fixed at fourteen for 
boys and twelve for girls. 

Ulpian tells us that the inquiries mentioned in the text 
{causa cognita) were directed to the motive of the arrogator — 
whether the j)erson arrogated was a relative or the object of 
a genuine affection ; to the respective fortunes of tlie ])artieB — 
whether the person arrogated was likely to gain by the trans- 
action, and to the general character of the arrogator. (D. 1, 7, 
17, 2.) The poverty of the arrogator was not a complete barrier, 
if he were inspired by honourable and undoubted feelingi of 
kindness. (D. 1, 7, 17, 4.) If security were not given, an action 
for damages lay against the arrogator. (D. 1, 7, 19, 1.) 

Transvestitive Fact. {Adoptio.) 

I. Adoption as a transvestitive fact. 

1. Before Justinian. 

A man is allowed to adopt some one as his grandson or granddaughter, or 
great-grandson or great-granddaughter, and so on, although he has not a son. 
And another's son he may adopt as his grandson, or another’s grandson as 
his son. But if he adopts some one as a grandson, to be son, as it were, to 
his own adopted son, or to a son by birth in his potestas^ in tlfat case the son 
too must consent, and not have a suus heres brought in to him against his 
wilL But, on the contrary, if a grandfather gives his grandson by his son to 
be adopted the son's consent is not needed. In very many respects, too, 
the son adopted simply or by arrogation is put on the same footing as a son 
bom in a regular marriage. And therefore, if a man adopts some one by the 
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imperial authority, or before the Praetor or provincial governor, and that 
some one is not an outsider, he may give him to another to be adopted. 
G- I, n, 5-8.) 

Effect of adoption on children en ventrdsa mere, 

f 

You must know, too, that if your daughter-in-law conceives by your son, 
and you afterwards emancipate the son, or give him to be adopted during 
your daughter-in-law’s pregnancy, none the lers her offspring is bom in your 
potestas. But if conception took place after emancipation or adoption, it is 
to the emancipated father or adopted grandfather’s that the offspring 

is subjected. (J. i, 12, 9.) 

The grandson conceived by a son once or twice conveyed by mancipation, 
although born after the third conveyance of his father, is yet in his grand- 
father’s potestas. It is by the grandfather, therefore, that he must be 
emancipated or given to be adopted. But a grandson conceived by a son 
now in mancipio by a third conveyance is not bom in his grandfather’s 
potestas. Labeo, indeed, thinks that he is in mancipio of the person to 
whom his father belongs. But the rule of law in use is this : that as long as 
his father is in mancipio his rights are suspended ; if his father is manumitted 
after conveyance, the grandson falls under his potestas y but if he dies still in 
mancipio y the grandson becomes sui juris. (G. i, 135.) And as regards a 
child conceived by a grandson, although but once conveyed by mancipation, 
the rule is the same as for a son conveyed for a third time. For, as we said 
above, what three conveyances effect in the case of a son, is effected by one 
in the case of a grandson. (G. i, 135 a.) 

2. Justinian introduced a profound alteration, doing away, in 
effect, with the peculiar characteristics of adoption. The pur- 
pose of adoption was to enable a man to exercise the potestas 
over one that was not his child. 

But now, under our constitution, when a father by birth gives a filius- 
familias to an outsider to be adopted, the rights of potestas enjoyed by th< 
father by birth are far from being lost. Nothing passes to the adopted 
father, nor is the son in his potestas, although in case of intestacy we have 
bestowed on him the rights of succession. But if the father by birth gives 
the son to be adopted not to an outsider but to his son’s grandfather on the 
mother s side, or (if the father by birth has himself been emancipated) even 
to the grandfather on the father’s side, or to the great-grandfather in like 
manner on either side, — in this case, because the rights both by birth and 
by adoption meet in one person, the right of the adopted father remains 
unshaken. For the bond is due to the ties of birth, and is drawn the closer 
by a lawful mode of adoption. And therefore in such a case the son comes 
both into the household and into the potestas of the adopted father. 
(J. I, 11,2.) * 

Justinian legislates, in this constitution, in a manner that 
plays havoc with the old juridical character of adoption, but 
was not unsuited to the circumstances of his day. Adoption 
had lost its primitive character ; there were no sacred family 
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riten to maintain ; there waa, in short, no reason for adoption, 
except merely the desire of cliildless persons to attach others 
to them by the tiefi of interest and affection. Like iither 
antiquated institutinlie, it produced cases of occasional great 
hardship. A youth is given, lef ns suppose, by his father in 
adoption ; the person adopting him soon afterwards emancipates 
him. The result was that tlie youth was out of both families, 
and was postponed in the succession to his father’s inheritance 
to more distant relatives. To remedy this evil was the purpose 
of Jnstiniuu’s constitution, as snmm irised in the text. 

Such being Justinian’s object, it naturally followed that he 
would make a difference in the case of arrogatioii. A person 
arrogated being, as has hecn said, under no one's potestas^ in 
no one’s family, can lose nothing hy giving himself in arroga- 
ti<m. Therefore it was enacted (C. 8, 48, 10, 5) that the old 
law should remain in force in tlie case of arrogation; and 
consequently the arrogated person fell under the potentan^ and 
became a member <»f the family of the person tliat arrogated 
him. The enactment, with the same purpose, exempts from 
the change tlK)8e cases where a father or other ancestor 
adopted a child or other descendant Such cases were 
necessarily rare, but they might occur. 

A has a daughter B, who«je non C is uiicl»*r tho fiotrMtaa of hi* father. The father 
gives C in a-loptitm to A. A, lining an aiiccst r. will acriuirti the poUstat. 

A has a son B whom ho emancipates. After emuiiuipution B ho* a daughter (-, 
bom under his potestus. B gives C in adoption U» A. A thus ociiuiros the ]>ote»Uu 

over C. 

A has a son B, and B’s son f\ both under hi* potettaa. A emancipate* B, b' .t not 
C. A afterwards gives C in adoi»Utm to B. B actpiire* the ftoUalaa over C. 

II. The form of adoption of those alieni juris, 

1. The ancient fictitious sale. This was a fictitious suit 
femnded on the law of the XII Tables, wl.ieh imposed a for- 
feiture of the potettaa on the lather who subjeeted a son three 
times to a sale. 

And further, parents, when they have given their children to be adopted, 
cease to have them in their potestas, A son given to be adopted is thrice 
conveyed by mancipation, with two manumissions between ; just as is usually 
done when a father lets a son go from his potestas, and so^inalces him sm 
juris. Next, he is either reconveyed to the father, and from him before the 
Praetor claimed by vtndicaiio as a son by the adopted father, and in the 
absence of any contrary claim is made over by the l>ra:tor to him as his son ; 
or he is not reconveyed to the father^ but by an tn jure cessio is given up to^ 
the claimant {.vindicantt) bv the person holding him under his third con- 
veyance by mancipation. But undoubtedly it is more convenient to have 

O 
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thtt reconveyance to the father. As regards other descendants, rttale or 
female, one conveyance is enough ; and they are either reconveyed to the 
ascendant or not. The same formalities are observed in the provinces before 
the governors. (G. i, 134.) y 

The form of transfer by fnancipation is given by Gaiua 
(G, 1, 119.) (See Mancipium.) 

Adoption by sale thrice repeated involved two dWerent stages, which ought to be 
kept separate. A has a son B, whom he proposes to give in adoption to C. B is in 
A's and it is desired to take him out of A’a potestat and place him in B’s 

potestoi. This is a twofold operation. 

(1.) How is B to be taken out of A*8 potestat t It is at this stage of the transfer 
that the law of the XII Tabl^ has been forced into use. A emancipates B to C, 
and G manumits B by the vindicta^ as in the manumission of a slave. The effect 
of this manumission is that B relapses into the potestas of A. Again A emancipates 
B to C, and again C manumits B, thus restoring him to the potestas of A. For the 
third and last time A mancipates B to C, and by this third sale forfeits the potestas. 
B is now held by C as his property (in mancipio)^ as a kind of chattel ; but it is desired 
not to make him a chattel, but a son of C. Then — 

(2.) How is B to he converted from a chattel (mancipium) to a son ? In other words, 
how is B, who is no longer under the potestas of A, to be brought under the potestat 
of C? Gaius in the text points out two ways in which this might be done. (1**) The 
firat consists of the following steps : — After the third sale, C mancipates B back again 
to A, who now retains B, not as his son, but as property (in niancipio). C now 
appeals to the Praetor, and by the proper suit (viadicatio) claims as his son. A 
makes no opposition, and therefore the Pimtor adjudges B to C as his son. C now 
holds B under his potestas by a judgment of a court of law. This is the procedure 
recommended by Gaius in tlie text. 

(2**) The other mode is somewhat different, and will most easily be understood by 
giving tlie steps from the very beginning 

(a) A mancipates B to 0 or D, and O or D manumits B. 

(h) A again mancipates B to C or D, and C or D manumits B. 

(c) A mancipates B to D. 

(d) G sues (vindicat) D, and claims B as his son. 

(e) D makes no objection. 

if) The Praetor thereupon adjudges B to C as his son. 

This form might be resorted to before any municipal magistrate that had jurisdio* 
tion over the ancient forms of procedure actiones, (Paul, Sent 2, 25, 4.) 

2. Adoption by simple declaration before a magistrate. 

By the magistrate’s authority w’e adopt those in the potestas of their 
ascendants, whether of the first degree— children, namely, as a son or daugh- 
ter ; or of a lower degree, as grandson, granddaughter, great-grandson, great- 
granddaughter. (J. 1, ii, I ; G. I, 99.) 

In the time of Diocletian, it appears (C. 8, 48, 4) that adop- 
tion could not be effected by written instiniments, but only by 
the solemn form in the presence of the Free tor. Justinian 
abolished the sales and manumissions, substituting a mere 
declaration, recorded in writing. (C. 8, 48, 11, A.D. 530.) 

But if a father gives a son that he has in poUstaU to his father or grand- 
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father by birth to be adopted, in accordance with our con’stitiitions on this 
subject— that is, if this is declared with due formalities before a qualified 
judge in the presence of both adopted and adopter without opposition from 
either, — then the jus pohsLiiis is at an end as regards the father by birth. 
But it passes over in such a case as tSis to the adopted father : fur in his 
person adoption, as we have already said, is most full. (J. 1,12, 8.) 

An informal adoption^coultl be confirmed on petition to the 
Emperor (D. 1, 7, 38), but only after hearing any objectors who 
might offer themselves. (D. 1, 7, 39.) 

III. Restraints on adoption (also on arrogation). 

1. The question that has been raised, whether a younger man can adopt 
an older, is common to both forms of adoption. (G. i, 106.) A younger 
man, it is settled, cannot adopt an older. For adoption copies nature ; 
and it is a gross violation of nature that a son should be older than his 
father. He therefore that is taking to himself a son, whether by arrogation 
or by adoption, ought to be by the full period of puberty — by eighteen 
years, that is, his senior. (J. i, ii, 4.) 

So in adopting a person as a grandchild, there must be a 
disparity of not less than thirty-six years, 

2. Women, too, cannot adopt ; for not even their children by birth are in 
their potestas. But by the Emperor^s goodness they are allowed to adopt, 
to comfort them for children they have lost. (J. i, 11, 10 ; G. i, 104.) 

This permission was granted by Diocletian and Maximian, a.d. 291. The woman 
did not acquire the potestas, but only such rights as she would have had if the person 
adopted had been her legitimate child. (C. 8, 48, 5.) 

3. It is common to both forms of adoption that even those that cannot 
beget (as spadones') can adopt, but those that have been made eunuchs ca inot. 
(J. I, II, 9; G. I, 103.) 

4. Adoption could not be repeated One that has adopted a 
pei-son, and given him in adoption, or emancipated him, cannot 
afterwards adopt him. (D. 1, 7, 37, 1.) 

But a son adopted either by authority of the people' or before the 
Praetor or a Provincial Governor, may be given over to some one else to be 
adopted. (G. i, 105.) 

Adoption by Testament never existed. Julius Cmsar did 
indeed name 0. Octavius as his son, but the direction had no 
validity except as an in junction to the people to •sanction the 
act. It required to be consummated by a lex curiata. Another 
case is mentioned in the Digest. (D. 37, 14, 12.) Seius died, 
leaving a will, in which he named his freedman Julius his^son, 
and named him heir along with hia other children. The 
nomination was void. 
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a Forfeiture of independence for ingratitude. 

Sons or daughters who had been emancipated from the 
polestas were not absolved from all ties, as in the case of 
slavery, might forfeit their independence. This forfeiture was 
the penalty for grossly insulting the paterfamilias who had 
emancipated them, or doing him some grave injury, *(0. 8, 50, 1 ; 
C. TU. «, 14, 1.) • 


Divestitive Facts. 

A. Voluntary divestitive facts by the act of the parties 
\Emancipatxo\ 

Einaijcijiation was a voluntary act on both sides ; ihe pater- 
familiaa could not (ordinarily) be compelled to emancipate Iiis 
filiusfamilLaSy and the Jiliusfamilias could not be emaricipated 
against his will. (D. 1, 7, 31 ; C. 8, 49, 4 ; Nov. 89, 11.) 

Children, whether by birth or by adoption, have almost no way of forcing 
a parent to let them go free from his poies/as, (J. i, 12, 10.) 

An exception was made when a person under the age of puberty had been 
mxTog.nted ; on reaching that nge he was allowed to prove that the arrogation was 
injurious to his interests, and the arrogating was obliged to emancipate 

him, (D. 1, 7, 32; D. 1, 7, 83.) 

We ought to note further that a man’.s discretion in choosing whom he 
will free from his potestas is altogether unrestrained. If, for instance, he 
has a son and a grandson or granddaughter by him in his potestas^ he may 
let the son go free from th^ potestas, but keep the grandson or granddaughter. 
Conversely he may keep the son in his potestas, but manumit the grandson 
or granddaughter ; and of course this must be understood of a great-grand- 
son also, or a great-granddaughter. Or finally, he may make all sui juris. 
(J. I, 12, 7; G. I, 133.) 

Forms of Emancipation. 

1. Tbo mosf ancient form, based on the triple sale. 

By emancipation, too, children cease to be in the potestas of their parents, 
A son must be thrice conveyed by mancipation before he goes out from the 
parental potestas; all other children, whether male or female, once only. 
For the law of the XII Tables refers to the person of a son alone, when it 
speaks of three conveyances, in these words : — “ If a father sells a son thrice, 
let the son be free from the father." It is done thus : — The father conveys 
the son by iua%,dpatio to a third person ; that third person manumits the 
son by vindida, and thereupon the son returns into his fatherts potestas. 
The father a second time conveys the son either to the same third person or 
to some one else (usually to the same) ; he again in like manner manumits 
the son by vindida, and thereupon the son once more returns into his father's 
potestas. Then a third time the father conveys him either to the same third 
person or to some one else (hut usually to the same) ; and by that third con- 
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veyance the son ceases to be in the father’s poiestas, tvtn although he is not 
yet manumitted, but is still tn causa mancipiu (G. i, 132.) * 


So far the accoiii^ ia the text exactly agrees with the first 
part of the ancient form of adoption, and there the text enda 
The rest may be supplied from Gaii Epit. 1, 6, § 3, 4. The 
pei*son to Vhom the son is mancipated is called fiduciary 
father {paterjiduciarim), because of the duty he has to perform. 
If the fiduciary father were to manumit the son, whom he holds 
in mancipio, he would become in law the patron of the son, 
and actjuire a patron s rights of succession to the emancipated 
sons property. T.he ancient law was strict and formal; it 
looked only to the persons that figured in its ceremonial 
observances. Thus it was the individual manumitting a 
slave or son that became the patron, even although he had 
no interest in the slave or son, but acted in the fictitious pro- 
ceedings the part of a mere lay figure. Such a result it was 
usually an object to avoid. A father emancipating a son 
would naturally wish to retain the rights of a patron, and not 
to cut himself off from the inheritance of his son. This object 
was accomplished very simply. After the third sale, the tiduciury 
father mancipated the son to the natural father, who thereupon, 
holding his son in mancipio, himself perfornied the ceremony 
of mauumission by the vmdicta, and became his son’s patron. 

At some period the Prestor intervened to prevent the fiduci- 
ary father from fraudulently acquiring the rights of patronage 
by manumitting the son, and made the natural father in every 
instance the patron. (J. 1, 12, 6.) 


The steps in a formal emancipation were as follows : — A desires to emancipate his 
son B. C is the paterfidaciarius, the fictitious purchaser. (1) A nianci pates B to 
C, and C manumits B by the vindicta. (2) A again mancipates B to C, and C 
manumits B as before. (3) A again mancipates B to C. (4) C now mancipates B 
to A. (5) A manumits B, and acquires thu rights of patronage. 


2. The Anastasian Rescript, a.d. 503.— The old formal 
emancipation necessarily required the presence of the parties 
to go through the fictitious sale. Anastasius made provision 
whereby a paterfamilias away from home might emancipate his 
children. He did not abolish the old forms, but i^itroduced this 
novelty as an additional means of releasing children from the 
potestas. A petition must be sent to the Emperor, and his 
favourable answer obtained. 'J'he answer must be registered, 
produced in a court having jurisdiction over emancipation, 
and deposited along with the petition to the Emperor ; and if 
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pei«oi}fl emancipated were not infdtjfB, tieir consent must 
be given. The act was perfected by the formal consent of the 
Emperor, (C. 8, 49, 5.) | 

3, Change by Jnstinian, ^ 

Formerly emancipation was effected either according to the old usage 
of law (by imaginary sales, that is, with manumissions between), or by 
imperial rescript. But our forethought ha/ by a constitution made a 
change in this for the better. And now the fiction of early times is done away 
with ; parents go direct before a qualified judge or magistrate, and let their 
sons or daughters, or grandsons or granddaughters, and so on, go free from 
their power \manus\ And then, under the Praetoi*^s edict, over the goods of 
such a son or daughter, grandson or granddaughter, manumitted by the 
parent, precisely the same rights are guaranteed to the parent as are given 
to 2ipatt^onus over the goods of his freedman. And further, if the child, son, 
daughter, or whatever it may be, is still under puberty, the parent by the 
manumission becomes its tutor. (J. i, 12, 6.) 

B. Divestitive facts by operation of law. 

Under tins head are grouped the various facts that dissolved 
the potestai<f irrespective of the wislies of the 'paterfinnilioB. 
These facts are either not acts of tlie pater familiasi or 
familias^ or acts not done with a view to dissolve the potestas, 

I. I’he death of a person subject to any pofestas is a divestitive 
fact with reference to tliat person ; hut the death of the pater- 
familias does not always release a filiuf<familias from the potestas. 

Let us see now how persons alieni juris are freed from those rights over 
them. As for slaves, how they are freed from potestas may be understood 
from what we have said above in regard to their manumission. Those 
again in an ascendant’s potestas^ on his death become sui juris. But here a 
distinction is taken. For on the death of a father, undoubtedly in every case 
his sons or daughters become sui juris. But on the death of a grandfather 
it cannot be said that in every case his grandsons and granddaughters become 
sui juris^ but only if after the death of the grandfather they are not to fall 
under the potestas of their father. Therefore, if on the death of the grand- 
father, their father is both alive and in the potestas of his father, then after 
the decease of the grandfather they come to be in the potestas of their father. 

If, however, their father, at the lime the grandfather dies, is either already 
dead or out of his father’s potestas^ then the grandchildren, because they 
cannot fall under their fathers become sui juris. (J. 1, 12, pr. ; 
G. I, 125-127 ) 

II. Any ch^^nge of a capital statue (capitis deminutio) suffered 
by a filiusfamilias takes away the potestas of his paterfamilias ; 
and the same result is produced by any change of a capital 
status of the paterfamilias. 

A slave on manumission suffers no minutio capitis^ because be had no 
caput. (J. I, 16, 4.) 
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Where the change is one of dignity rather than of status, there h no 
tmnuiio capitis. And therefore it is agreed that when a man is removed 
from the Senate he undwgoes no minutio capitis. (J. i, i6, 5.) 

Capitis deminutio is W change from one’s former status. It is found in 
three forms, maxima, wtVwr- (which seme call media), mA minima. (1 1 
16, pr. ; G. I, 139.) ’ 

Ar caput includes therfhree principal beads of status, —liberty, 
citizensbip, aud family rights,— it may suffer a reduction accord- 
ing as one or more of these’ elements are taken away. The 
■withdrawal of liberty necessarily involves the loss both of citi- 
zenship and of family rights. This is, in fact, the entire destruc- 
tion of caput^ and is called the greatest reduction of status 
(Tnaxima deniinutw capitts). The K>sa of the second element, 
citizenship, carries with it the loss of family rights, but not of 
liberty. It is called the ijitermediate reduction of status, 
minutio capitis. The third ele?uf*nt, family rights, may be 
changed or modified without affecting the two otliers. This is 
called the least reduction of status {minima deminufio 

Tlie changes of status tliat operated us divestitive facts of 
the potpstas may be arranged under those three heada 

1, The loss of liberty — Maxima deminutio atpilis. This list 
includes the investitive tacts of slavery. ^See ISiavery, Inv, 
Facts.) 

Maxima capitis deminutio occurs when a man loses at once his citizenship 
and his freedom. This happens in the case of those that are made servi 
poenae by a harsh sentence ; frceclmcn, for instance, condemned for ingrati- 
tude toward their patrons, or freemen that have suffered themselves to be 
sold in order to share the price. (J. i, i6, i ; G. i, 160.) A man nade 
poenae servus ceases to have his sons in his potestas. They are made servi 
poenae that are condemned to the mines or exposed to wild beasts. (J. i, 
12. 3.) This happens, for instance, in the case ol those that quit their father- 
land and go abroad, either not giving in their names at the census, or shirk- 
ing service as soldiers. Those, too, that stay, but suffer themselves to be 
sold as slaves, become under a Seiiaiiis Consnltum the slaves of those they 
meant to defraud (and thus undergo maxima capitis demimttio). And s<» 
do the freeborn women that under the Senatns Consultum Claudianum be- 
come slaves to those masters w hose refusals and warnings they have defied 
by having intercourse with their slaves. (G. i, 160, as restored.) 

Exception. — If an ascendant is taken by the enemy, although he becomes 
the enemies’ slave, yet his descendants’ rights remain in sq^pense because of 
the jus postliminii. For those taken by the enemy, if they return, regain ajl 
their early rights. The ascendant, therefore, if he returns, w ill have the descen- 
dant in his potesias; for the fiction of postliminium is that the captive has 
always been in the state. But if he dies there, the son becomes sui juris 
[whether this dates from the death of the ascendant among the enemy, or 
from the time he was taken, may be doubted] ; and this dates from the time 
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lather was taken. And in like manner, if the son himself or grandson is 
^itaken by the enemy, we say that, because of the jus posthmimt^ ^ the jus 
potestatis, too, of the ascendant is in suspense. The word postliminium 
comes from limen (a threshold), and post (afterwal’ds). And the man that 
it taken by the enemy, and afterwands comes within our bounds, returns, as 
we rightly say, by postliminium* For as the thresholds in houses form a 
bound to the houses, so the bound of the Empire is looked on by the 
ancients as a threshold. Hence also comes tWi word Itmssj a sort of bound 
and end. And from it comes the word postliminium^ because the man 
returned within the same threshold whence he had been lost, A captive, 
too, recovered when the enemy is conquered, is held to return by post- 
liminium. (J. I, 12, 5 ; G. 1, 129.) 

Jug posUiminii. ^The rights of a person who by the hard fortune of war was made 
a captive lemained in suspense, by the fiction of pogtlinuniunif introduced doubt* 
less by the jurisconsults {naturalis aeguUait D. 49, 15, 19, pr.), if the captive 
returned, he was placed, as far as might be, in the same position as if he had never 
left his native country ; but if he died in captivity, this fiction had no place, and ho 
was therefore held to have died a slave. 

If only the interests of the captive had been at stake, probably no effort would 
have been made to modify the law ; but the death of a freeborn citizen as a slave had 
an injurious effect upon his family. If a slave, how could his children inherit from 
him t (D. 50, 16, 3, 1.) To stretch the fiction of poBlliminium to this case seems to 
have been too bold a course for the jurisconsults, and accordingly the knot was left 
to be cut by statute. In b.c. 81 the lex Cornelia created a fiction analagous to, but 
extending further than, pogUiminium, It provided that if a captive died in captivity 
his death should be held to date, not from the actual moment of his decease, but from 
the time he was captured ; so that, although he lived a prisoner, he died free. (D. 
49, 15, 18.) This convenient fiction prevented the ill consetiuences that would have 
resulted from striking out in a family a link in the chain of hereditary succession. 

The fiction of postliminium applied when persons or property were taken by an 
enemy or a foreign power, and afterwards returned or were recovered. It was not 
essential that there should be a state of war : it was sufficient if a foreign state, bound 
by no treaty of friendship with Rome, seized the person or property of any Roman 
dtizen. (D. 49, 15, 12, pr.) But capture by robbers or pirates, or by one of two 
parties in a civil war, did not change the legal position of the persons or proi)erty 
seised : the persons in law continued free, the property in law still belonged to its 
rightful owners, and consequently no occasion arose for the fiction of postliminium. 
(D. 49, 15, 21, 1.) The necessity for such a fiction arose from the fact that ancient 
law regarded capture in war as a lawful title to the ijcrsun as well as the property of 
the enemy. A Roman taken prisimer was regarded by his own law as a slave, as 
Will as by the law of the state that made him prisoner. Consequently, while in a 
state of captivity or slavery, he could acquire no rights, and the period of his captivity 
was a period of civil death. But if the capture were not lawful, the legal capacity of 
the person remained unimpaired, and he was not debarred from the acquisition of 
rights, although he was prevented from the exercise of them. 

The fiction of gposUiminium applied both to persons and property taken by the 
•nemy, but there is convenience in taking the two oases separately. As applied to 
free persons made captives and slaves, postliminium has by modem writers been 
called acUvum ; applied to slaves or other property taken by an enemy, passivum. 

1. PosUiminium in case of free persons taken prisoners and made slaves. Such 
penmii do not get the benefit of the fiction unless thoir capture has been against their 
will. (C. 8, 51,19.) 
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> Soldion who surrendered with arms in their hands were held to be made 
eaptive by their own will. (D. 49, 15, 17.) So, of course, deserters, p. 49, 15, 

19 , 4 .) 

A treaty of peace stipulated for the return of all prisoners of war. Whoever 
remained with the enemy after the return peace was held to be in voluntary cap* 
tivity. (D. 49, 16, 20.) 


A son under*pofMtos deserts tg the enemy. Although in regard to his paterfamiluu 
he may be looked on as property (D. 49, 15, 14), still tho law preferred to view him 
simply as a citizen, and therefore his return did not again bring liim under the 
potestat. The reason assigned is quaint : that if the father loses him, it is no more 
than his fatherland has done ; and that with the Komans from of old discipline held 
the first place, parental affection tho second. 'J'he decision is sound enough without 
the aid of these somewhat ponderous fictions. (D. 49, 16, 19, 7.) 

A person is entitled to the benefit of postliminium when he has returned, by what- 
ever means, within the frontier of his t>wn country, or of a friendly power (D. 49, 15, 
19, 3), provided he has no intention of returning to the enemy. (D. 49, 15, 26.) 
Thus Kegnlus was sent from Carthage to beg for favourable terms of peace to the 
Carthaginians. With the full intention of returning, he gave advice to continue 
hostilities, and returned. His status as a captive was not f<»r a moment affected by 
his absence from Carthage, since he had the intention of returning. (D. 49, 15, 5, 3.) 

The effect of postliminium is that the returned captive enjoys all the rights that 
have accrued to him during the period of his captivity. 


A woman is made captive and enslaved. During her captivity her mother dies. 
On returning from captivity she can claim her mother’s property as hers. (C. 8, 

51 14) 

’ A U token captive while hie wife i» with child. She give, birth to a w.n (B). who 
grow, up, marriee, and haa a child (C). After the birth of C, A tetania. G la under 

the potestas of A. (D. 49, 15, 23.) ^ ^ u* av. . ».vUfl 

A husband and hi. wife are taken captive. In captivity *e gives birth to a chi . 

On their return this child falls under its father’s potaita$, although it wo. bom of cap- 
tive narents, and therefore a slave. (D. 49, 15, 25.) 

A huaband i. made a priwner. On hia return he find. hi. 

He cannot claim Hi. wife, because marriage rested wilely upon the consent f both 
parties •, but his wife is liable to the penalties attached to improper repudiation. 

(D. 49, 15, 8 ; D. 49, 15, 14, 1.) 

2 Poatfimimum, a. applied to property, had a «.mewbat ^ 

meaiiinc. The capture of goods or Und by an enemy operates aa a divestitive f^ 
* f^prshi*) After capture the former owner has no longer m law any right 
of the ownemh... th. enemy, aneh recovery i. n»d. a 

"■.to;rtto; When the enemy wa. expelled 

• 1 hv them the land reverted to its former owners, and was not confiscat^ or 
oTOupie y . ^ confiscated which was taken from 

g^ven a, prme of war.^ 1 bat land^ n y ^ 

the enemy, t 49, 15, , ) Property thn. restored was accoinpmW 

:r:a w!;. Ind uLtilm..’ TUu.. if it wa. aubject to usufruct. Uie »ufmot 

S-o o rr "bits’:? a'J’i .aw 

(D. 49. lo, 2. D , imi . a Uken fro.m tho mmes was sent 

16. 2. 2). nor ohithea. (D. 49. 15, ».) A prisouer 

to his puniahinont. (D* 49, 15, 12, 17.) 
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S. Liiberfy is retaindd, but citizenship lost. 3£tdM eupitu 
deminutto, 

Latin oolonfsta. 

In the old times, when the Roman people were still planting colonics 
In the Latin districts, a man that by a father’s command had gone to 
join a Latin colony went out in that way from under the as. For they 
that thus withdrew from the citizenship of Rcftne were received as citizens 
of the new state. (G. i, 131.) 

2®. Outlawry {aquae et ignis interdictio)^ at first excomTuuni- 
catlon of persouB goiug into exile to avoid a criminal 
prosecution. 

The dcminutio capitis is minor (lesser) or media (intermediate) when 
citizenship is lost, but freedom retained ; as in the case of a man shut out 
from the use of fire and water, or transported to an island (used as a penal 
settlement). (]. i, 16, 2 ; G. i, 161.) 

Since a man, that for some crime is shut out under the lex Cornelia from 
the use of fire and water, loses thereby his citizenship, it follows that because 
he is in that way removed from the number of Roman citizens just as if he 
were dead, his children cease to be in his potestas. For reason will not 
suffer a man in the condition of an alien to have a Roman citizen in his 
potestas. And by parity of reasoning, if a man in his father’s potestas is shut 
out from the use olf fire and water, he ceases to be in his father’s potestas. 
For equally reason will not suffer a man in the condition of an alien to be in 
a Roman potestas, (G. i, 128.) 

3°. Deportation. Deporlatio insulae, 

Callistratus included both deportation and simple banishment 
among the punishments that involved the loss of liberty. (D. 
50, 13, 5, 3.) But Justinian holds a milder view. 

Since a man that for some crime is transported to an island loses his 
citizenship, it follows that because he is in that way removed from the 
number of Roman citizens just as if he were dead, his children cease to be 
in his potestas. And by parity of reasoning, if a man in his potestas 

is transported to an island, he ceases to be in that potestas. But if by the 
Emperor’s goodness they are restored, they regain in every respect their 
early status. (J. i, 12, i.) 

Deportation to an island was introduced by Augustus to avoid the ill conse- 
quencei of allowing a crowd of baniB''Hd men to meet wherever they pleased. It 
was banishment for life. (D. 48. 22, 18, 1.) The deported prisoner could buy 
and aell, and enter into all the contrachi that were considered to arise from the 
Jiu Qentium., (D,j48, 22, 15, pr.) 

Fathers that are banished {f'ele^ati) to an island, keep their children in 
their potestas. And conversely, children that are banished remain in their 
parent’s (J. i, 12, 2.) 

Relegation or exile {exilium) is a prohibition ngainst entering one’s province or 
Borne, or any particular district, either for life or for a limited term. (D. 48, 22, 14.) 



Capitis deminutio is minima (least) when both citizenship and Peedoa 
are kept, but the man’s sl(il%s undergoes a change. For instance wA 
persons sui juris come to be atieni juris, or vice versa ■ fin the ’ 
persons adopted, of women that make a coempt/o, and of ner^^.c ^ 
mancipation, or manumitted therefrom. So far does this go^ that 
a man is conveyed by mancipation, or manumitted, he undergoes 
deminutio\ (J- i, i6, 3 ; G. i, 162.) 


iiti« deminiitio.— The meaning of this expression, like that of the cognate term, 
Mttt, has given rise to mtiah conCroveraiai writing. The diffieuity hi the word status 
is that it is undoulitedly used in various senses, with a narrower or wider extenHion of 
meaning, and can hardly be restricted to any precise technical signification. Caput 
ia of narrower import, and relates specifically to three things— liberty, citizenship, and 
position in a family. To these three elements cm responds each of certain possible 
alterations, and hence there are three degrees in which caput may be lesncnid, 

1. The first question to be determined is, whether the phrase, capitin deminutio^ 
represented a real, or only a verbal, generalisation ; in other words, whether a change 
of status entailed any legal consequences on account of its being a capitis deminutio. 
Thus, arrogation had certain specific legal effects ; it sul»jected a i)erKt»u wlio was sui 
juris to the potestas of another ; but had it any oonvo luences, not as arrogation, but as 
a capitis deminutio? Obviously, if this questum be answered in the negative, and if 
the same answer must be given in reganl to every other change of statust it follows 
that there is no legal importance whether Ut be attached to the jihrase capitis demi- 
nutio. As a phrase, it may once have been elegant and serviceable, althongli now 
obscure ; but the question whether a ytarticular change of status is a cupdis Ucimnutio 
would not be of the smallest consequence ; and a controversy on the subject would be 
a mere logomachy. The language of Gaius rather encourages the btdief that the 
Konian jurists did attribute some effect to a capitis deminutio (G. o, 81i ; G. 4 38) ; 
hut in the time of Justinian (J. 3, 10,1) there was apfiarenlly only one case (the 
obligatio operavum of a inanumittcfl slave) where the sliodjtest importance utt.’iched to 
a question of deminutio capitis. I’he legal conaec|uences, if any, of a capitis deminutio, 
were so insignificant as scarcely to call for notice. This helps, therefore, to reduce 
the importance, if it does not remove the difficulty, of the second question. 

2. What was meant by capitis deminutio ? According to Gaius, it was simjdy a 
change of status {capitis minutio est status permutatio). (D. 4, /», 1 ; G. 1, 159.) 
Savigny proposes to nmend this definitum by hd«iing — a change /or the worse. In a 
general view, this addition corresponds to the facts. Thus a change from lilierty 
to slavery is undoubtedly a change for the worse ; so is it to lose the rights of citizen- 
ship. When Vk paterfamilias gave himself iu arrogatiem, the change may be described 
as a descent in legal capacity ; so if a W()njan sui juris fell under the manus of her 
husband. Again, a son under pfttestas given by bis father, even if <|ply for form’s sake 
in mancit^io, falls into a lower class. We can thus understand how the trarnsvestitive 
fact of adoption and the divestitive fact of emancipation should equally be considered 
a capitis deminutio, because the process required that the children should remain for a 
time in mancipio. (D. 4, 5, 3, 1.) On the other band, a son that became sui juris 
by the death of his father, inasmuch as he obtained his independence without passing 
through the lower stage oi.mancipium, did not suffer a capitis dsminiUw. (X)* 14| 6f 
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8, 4.) In like infinner, n veBtal virgin or Flarnen Dudii^ wbo was released from tbe 
poU^at by elevation to office without going tbrongb any form of emancipation, was 
held not to suffer a ea'pitU deminutio. So far these examples go to prove that capiHi 
deminutio means a descent fmm a higher to a lower — from liberty to slavery, 

from independence to subjection ( potestas or manut)^ or from a higher to a lower form 
of subjection potestas or mantis to mancipium. On the other hand, elevation to 
independence, provided it was not achieved by passing through tbe state of man- 
cipiumt was not a deminutio capitis. But these coses do not exhaust the possi- 
bilities of descent in legal capacity. A woman sui juris passing into the manus 
of her husband, undoubtedly changed her legal capacity for the worse; but 
a woman that passed directly from the potestas of her father to the manus of her 
husband, suffered a change of status^ but not a descent in status. But the texts 
(G. 1, 16*2 ; G. 4, 88) seem to refer equally to both cases as examples of capitis 
deminutio. Savigny endeavours to remove the objection from these passages, — not 
altogetlier without success ; but he does not get over the absence of a link of evidence 
that cannot well be spared. The great objection to Savi.my’s theory is found in a 
passage From Paul (D. 4, 5, 3, pr.), which states that the children of a person arrogated 
suffer a capitis deminutio by the arrogation of the father, although it makes no ciiange 
to thein, but is merely a transfer from the potestas of one person to tbe potestas of 
another. Savigny admits that this pjuisage is wholly irreconcilable with his views, 
and argues at great length that Paul made a mistake, and was wrong in holding that 
case to be an example of capitis deminutio. The point would have been of the smallest 
practical importance to a Roman lawyer practising in the tia.e of Justinian ; and it 
scarcely seems necessary to force ourselves to a judgment one way or the other. 

III. A paterfamilias forfeiterl liis potestas by gross niiscondnct. 

]. A father that compelled his daughter to j^rostitute herself, 

forfeited his (C. 1. 4, 12 ; C. 11, 40, O.) 

2. Exposure of free children carried with it a forfeiture of 
Hie potestas. (C. 8, 52, 2; C. 1, 4, 24; Nov. 153, 1.) 

3. 'J’he legitimate children of a man that contracts an inces- 
tuous marriage, are not only released from his potestas, but gain 
all his property, subject to affording him maiutenance. (Nov. 
12 , 2 , 2 .) 

IV. Certain public dignities released persons fiom the 
potestas, 

1. And further, sons go out from the parental powder when they are 
installed as priests of Jupiter Diaits; girls when they are taken for vestal 
virgins. (G. i, 130.) 

2. A Jiiiusjamiiias, although he has served as a soldier, or become a 

senator or consul, remains in his father’s potestas. For service or the dignity 
of consul does not free a son from a father’s potestas. But under a constitu- 
tion of ours, the crowning dignity of the patriciate, the moment the imperial 
patent is issued^ sets a man free from his potestas. For who could 

bear that a father might by emancipation release his son from the bonds of 
his potestas, but that the Emperor’s highness should not be able to exempt 
the man whom he has chosen as iathcr from another person’s potestas t 

G- >. 4.) 

The dignity of the petridate wei created by Gonitaatine. Theee fathers {fotrm) 
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we» onuTidllors to the Rmperor, bat bad no jurigdiction of their own. The rank wae 
ewferred only on those who had filled the office of Consul, Protorian Prefect, or MuHer 
of Offices {Mwjiater OJlciorum), (0. 12, 3, 3.) 


3, Justinian, however, subsequently extended the Uhevation 
from the potest/rs to bishops (^fov, 81, 3), consuls, prefects, 
masters ot soldiers (magistri milltuni)^ and generally to all the 
officials tliat were excusid from serving in the curia (Nov. 81), 
TJiis privilege was accompanied with another. These cligni- 
taries, altln)Ugh released from the potestaSf were sulfered to 
enjoy all the rights accruing to children living under tlie poteatas. 
They were to enjoy the sweets of liberty together with the 
consolations of servitude. 


Remedies. 

A. Ilemedies in respect of the rights of the paterfamilias. Under this bend nothing 
has to be added to the observations made in the case of slavery. The patcr/anilias 
has the usual remedies against theft, robbery, damage, or injury. 

B. Remedies in respect of the investitive and transvestitive facts. 

These may be divided into two gnmps ; the object of the first group being to 
establish the potestas ; and the object of the second group being subsidiary — to remove 
doubts, in certain cases, in regard to the fact of paternity. 

I. Proceedings to establish the p .testas, 

1. Viadicatio. — This was the usual real action by which a title to any property 
could be made out. It W’as employed in the fictitious form of adoption, and niay, if we 
may guess from a passage in the Digest (D. 6, 1, 1, 2), have been resorted to occasionally 
as a mode of recovering a lost potestas, 

2. Procedure by interdict, dc Liberia exMhendis et ducendis. — This was analogous 
to the exhibitory interdict by which the production t)f a freeman in court could be 
secured. It was open to the defendant to dispute the existence <»f the potestas. 
(C. 8, 8, 1.) Ko interdict was granted if the son wished to remain with the person 
in whose possession he was. (D. 43, SO, 5.) The remedy of the father in such a case 
is given under the next head. 

The interdict could not bo brought against a husband to produce his wife to her 
paterfamilias (D. 43, 30, 1, 5) ; nor against a mother, according to a rescript of the 
Emperor Antoninus, when it was judged best that the child should remain with her. 
Her custody of the child did not, however, deprive the husband of his other paternal 
rights. (D. 43, 30, 1, 3 ; D. 43, SO, 3, 6.) 

The interdict de liberis ducendis enabled the paterfamilias, when his fUiusfamilias 
was produced, to carry him off without resistance. (I). 43, 30, 3, 1.) 

3. Extraordinary Procedure— Cognitio Extraordinaida or Notio Preetoris. 

When it was not a third party, but the fliusfumilias himself that ^esi^te 1 the claim 
of bis paterfamilias, the remedy was by application to the Praetor, who examined 
whether the alleged paterfamilias had any potestas ; and if so, gave him the flius- 
famdiat. (D. 43, 30, 3, 8.) t 

II. Proceedings in regard to the fact of Paternity. 

The general rule was that the children of a lawful marriage were regarded as the 
offspring of the husband. This rule seems to have been at one time absolute ; but a 
Senatus Consaltum, was parsed in the time of Hadrian, enabling a father to dispute 
the legitimacy of bis wife's child born during the marriage. (D. 5^5, 3, 3, 1.) Thus, if 
he were away from home ten years, and on his return found that his wife had a c h ild 
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a year old, the preBiimption in favour of his paternity would be destroyed. But where 
tile husband had access to his wife, he was not permitted to dispute the paternity, 
unless through illness the cohabitation had been interrupted, or his health had been 
such as to render paternity impossible. (D. 1, 6, 6.) several cases, special pre- 
cautions were taken to remove doubts asrto paternity. 

1. Aftrb Divorce. Seruttus Consultum Piancianum de agnoseendhliberia. 

Ihe wife affirms the paternity. A woman, pregnant when divorced, ought within 
thirty consecutive days (D. 2.^», 3, 1,9) to notify the-fact to her divorced husband or 
his father (if he is under his father’s potesfas)^ to give an opportunity of sending five 
skilful inidwives to examine and watch her (ventria inspiciendi ; cuatodes mittendi), 
(Paul, .Sent. 2, 24, 5.) Should the husband neglect this opportunity, be cannot after- 
wards dispute the paternity. (D. 25, 3, 1, 4.) If the woman did not give notice, or 
refused to a<lmit the midwivea, she could not claim a maintenance for the child ; but 
its rights were not in any other resjject prejudiced. (D. 25, 3, 1, 8 ; Paul, Sent. 2, 
24, 6.) 

2. After Divorce. ITie husband affirms, and the wife denies, her pregnancy, 

Ihis case seeum not to have been provided for by the Senatua Conaultum Plan- 

cianum. It is dealt with by a rescript (D. 25, 4, 1, pr.), which states that the husband 
ought to choose respectable women and three skilful and trustworthy midwives to 
inspect the divorced wife. If the majority think that she is pregnant, she is to be 
persuaded to admit watchers (cuatodes). If she were recalcitrant, the Piaator could 
fine her, or apfily other modes of compulsion. (I). 25, 4, 1, 3 ; D. 25, 4, 1, 7.) 

3. The Husband is Dead, and his widow asserts that she is pregnant. 

She is bound to notify the fact to the persons inU-rested in her husband's estate 
twice a month. They may send live women to inspect her, and, at the proper time, 
watchers. (D. 25, 4, 1, 10.) 


1 1 L— M ANUS. 

Definition. 

In the course of Roman history the relation of husband and 
wife is presented under two aspects. In the first and earliest the 
position of the wife was nearly identical with the pusition of a 
slave or child under the potestas. 

Now let us see about the persons in our vtanus — a right peculiar to 
Roman citizens. (G. i, loS.) Potestas applies to both males and females; 
manus to females only. (G. i, 109.) 

Manus was the name for the rights that a husband possessed 
over his wife ; but no husband had the manus in consequence 
merely of his marriage ; he could acquire it only in the ways 
presently to be described. A wife, if under her husband’s 
manuSy was called materfamilias ; if not, simply uxor or matrona 
(wife or matron), ((lie. Top. 3.) 

The effect of the manus is best described in the words of 
Gaius. 

Nay, even if a woman makes a CoentpHo with her husband ^uciet causa^ 
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none the less she at once takes the position of a daughter. For if a wife in 
any case, and for any reason, no matter what, is in her husband's manus^ it 
is decided that she obtains the rights of a daughter. (G. 1, 115, ib,) 

From the numi)er of ph*iwe8 into which the word manut enters, it was probaidy, as 
has hetin conjectured, the original name for fne powers of the heaii of a family, what- 
ever the oh jects— cattle, slaves or children — over which they were exercised. By a 
process of diffofbntiation the ownership of slaves and other property came to be 
designated by ** dominium^" the Clearest equivalent of “ property.” The rights over 
children were named ** potestas ; over free persons, not as children, maucipiutn; 
while the original word manus ” was retained only for the rights of husbands 
over wives. Manciplam comes from manat and eapio — literally what is taken with 
the hand ; manunimiot from manut and shows the word as implied to slaves 

and children. 

In its general characteristics the manua resembles the 
pot eat as : a wife was in law in no better position than a 
daughter. But just as slavery falls short of the complete 
attributes of ownership, while the poteatas exhibits a like 
advance from slavery, so the manua lies still further away from 
the characters of ownersliip than the poteatas. 

I. A husband acquired all his wife’s property, and was re- 
sponsible for her obligations to the extent of that property, 
(G. 2, 98 , G. 3, 83 ; G. 3, 84.) Wliilo she was in rnanu she 
could not acquire any property ftir herself, but only for her 
husband. She could, however, enjoy that modified and per- 
missive form of owuership granted to slaves and children; 
namely, the peculium. As to husband’s liability fur debts of 
wife, see Book III., Universal Succession, sub-head 11., arro^ 
gatio, coeniptio in manum^ 

The manna was, therefore, incompatible with the poteatas: a 
woman that passed into the manua of lier husband necessarily 
ceased to be under the poteatas of her father. Bi\jt in the time 
of Tiberius (Tac. Ann., 4, 16) so few persons were found to 
submit to the inconvenience of the manua, that there was a 
danger of an insufficient number of children being born to pro- 
vide candidates for the office of Priest to Jupiter {Flamen 
Dialia)^ only those being eligible whose mothers were under 
the manua of their husbands ; and an act was passed abrogating 
all the disabilities of the manua where the marriage was con- 
tracted by confarreation. ^ 

A woman that merely passes in manum without making a coempito does 
not thereby go out from her father^s potestas. For in the case of the wife of 
the Flamen Dialis, a Senatus Consult passed at the instance of Cornelius 
Maximus and Tubero, provided that, she was in manu of her husban*^ in 
n^ard to sacred things alone, but in regard to all else was precisely the 
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same as if she had never passed in manum. But women are freed from the 
parent’s potestas if it is by coemptio that they pass in manum^ no matter 
whether of a husband or of an outsider. But those only are held to 
stand in the position of daughters that are , in a husband’s tnanus. 
(G. I, 136.) 

11. The husband does not seem to have possessed over his vrife 
tn manu^ within any period reached by historical documents, the 
same powers of chastisement and killing that he had over 
slaves and children. He appears, however, to have had the 
right of punishing his wife, with, in serious cases, an appeal to 
her relatives. The two crimes, in the punishment of w'hicli a 
wife*8 relatives had a voice, were those regarded as least venial 
in ancient Rome— a violation of the nuptial bed, and drinking 
wine. Tliis intervention of relatives may have been the means 
b}’ which the absolute authority of the husband over his 
wife’s life was first effectually checked. (Dion. Halic., Ant. 
Rom., 2, 25.) 

HI. There is no trace of the actual sale of a wife by a hus- 
band, but a fictitious sale {maucipatio) was the recognised 
means of relieving the wife from the manus of her husband. 
Whether this fiction represents a more ancient fact, must be left 
to be determined by the evidence of legal institutions similar to 
the manus in other countries, for no conclusive testimony on 
this point is furthcoming troin Roman sources. 

Rights and Duties. 

A. Rights of Husband. 

I. The husband had a right to the possession of his wife, a 
right that might be violated by theft. (G. 3, 195).) 

II. He could sue any person causing an injuria to his wife, 
but this did not depend on the existence of the manus. (G. 3, 
221 .) 

B. Duties of the husband. 

Gaius does not say whether a wife in manu was subject to 
noxul surrender. 


Investitive Facts. 

I. Purchase. Coemptio in manum. 

In coemptio women pass in manum by mancipaiio; that is, by a fictitious 
sale. At this there must be present not less than five witnesses, Roman 
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dtiieos over the age of puberty, and also a balance-holder ; and the ‘ 
woman is bought for an as by the man into whose manus she passes. 
(G. 1. 1x3.) 

If we may believe Boethius, marriage was formed by mutual 
interrogations : the man asked the woman whether she was 
willing to be* his materfarfiiliaa ; she expressed her willingness, 
and asked in turn whether be was willing to be her pater^ 
familias. This may have been the form when the tnanua 
was dying out before marriage by simple contract ; but 
when the coemption was more of a reality, we may infer that 
the husband used words more distinctive of his proprietary 
claim — as “ I declare this woman to be mine ” — JJanc ego 
mulirrem meam esse aio, (Boetli. on Cic., Top. 3. 14.) 

II. Prescription. Usxzs, 

Formerly there were three ways of passing in manum — usus^ famum^ 
coempUo. (G. i, no.) lly ustts a woman passed in manum by living w'ith a 
man as his wife throughout the whole year. For the possession of her for a 
year gave him, as it were, a prescriptive right by ususy and so she passed 
into her husband’s household, and came to hold a daughter’s place The 
law of the XI 1 Tables, therefore, provided that if a woman wished not to 
pass in that way into the manus of her husband, she should stay away for 
three nights each year in order to break off the usus for that year. But all 
this branch of law is now gone, being partly taken away by statutes and 
partly effaced my mere disuse. (G. 1, 111.) 

This usus was simply the ordinary prescription. When a Roman citizen had pos- 
senion of anything (except land) for a year, he obtained the full rights of ownership. 
A wife was capable of being thus held as property in her buMband’s manus,’* 

III. A religious rite — confarreatiou. Confarreatio. 

In farreum women pass in manum by a kind of sacrifice made to Jupiter 
Farreus, in which a farreum^ that is a wheaten cake {/arreus panis) is used ; 
from which the ceremony is named confarreatio. But, besides, in order to 
establish this right, many other acts and things are done, and a set form of 
words used in the presence of ten witnesses. Nor is this rite disused even 
in our time, for the greater Flamines — namely, the Dialis^ the Afartialis^ 
the QieirinaliSy and also the Rex Sacrorum — must be begotten in marriage 
celebrated by confarrecUio, And a Fiamen too, if he marries, must do so by 
confarreatio, (G. 1 , 112). 

It hat been already ztated that after the time of Tiberiui tonpasreaticn ceased to 
invest the husband with the manta, but gave the wife a right to participate in the 
family sacred rights. 

The ceremony of confarreation took place before the chief Pontiff. {Pomti/sx 
Maximus) and the Priest of Jupiter {FUtmsn Dialis), 

Upon the relative antiquitj of these modes of acquiring the 

P 
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mcmui Mr McLennan makes the following interesting obserTa- 
tions (^Primitive Marriage^ Ist edit., p. 13) : — 

“Apart from the tests of truth afforded by the minute 
knowledge of primitive mode^ of life and their classification as 
more or less archaic, nothing could be more delusive than 
written history itself. In Roman law, to take a convenient 
example, confarreatio.haB the foremost^place among the modes 
of constituting marriage [rather say the manu8\ C/^su^isjust 
mentioned in the XII Tables, which contain a provision against 
a wife coming into the mantis of her husband through vsus. 
Ooemptio does not ajipear in the old law of Rome at all, nor is 
there any mention of it earlier than that by Gaius.^ But it can 
easily be shown that U8U8 and coemptio come first in order of 
age, and confarreatio later : that is to say, the two former are 
more archaic than the latter. Yet have recent learned writers, 
overlooking this fact and the meaning of legal symbolism, 
represented usus and coemptio as forms invented and introduced 
by the legislators of Rome, whereby the Plebeians might have 
their wives in manu^ and enjoy the other advantages of justae 
nuptiae; usua as an invention, and the fictitious sale in coemptio 
as merely a device of legislative ingenuity. The true explana- 
tion of the late appearance of both naus and the fictitious sale 
in the Roman law is this, that the law at first was not that of 
the whole people, but of a limited aristocracy, who, with a 
Sabine king and priesthood, adopted the Sabine religious 
ceremony of marriage ; that the law totally ignored the life 
and usages of the mass, and that their modes of marrying and 
giving iu marriage began to appear, and to make their mark in 
the law, only on the popular element in the city becoming of 
importance. Instead of marriage per coemptionem being the 
invention of legislators, it was of spontaneous popular growth, 
and must have been as old as the establishment of peaceful 
relations between tribes and families. All fictions, or nearly all, 
have had their germs in facts; became fictions or merely 
q^bolical forms afterwarda And that the fictitious sale was 
originally an actual sale and purchase, cannot be doubted by 
any one who knows that marriage, by the form of actual sale, 
has prevailed almost universally among rude populations.” In 
the opinion of Mr McLennan, the legend of the “ Rape of the 


* This ii s miitske. Both usut and coemptio on mentloiiad bj Cicero^ Pro* 
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Sabine Women” refers to a still earlier and ruder form of 
marriage, in which the bride was not peacefully bought, but 
stolen by treachery or carried off by violence* 

Divestitive Facts. 

A, Voluntary, by the jct of the piartes. 

I. Re-purchase. Remancipatio, 

By re-conveyajice {remancipafio) also women cease to be in manu; and 
manumission after the re-conveyance makes them sui juris. And if a 
woman has made a coemptin fiduciae causa with an outsider, she can compel 
him to reconvey her. But if a woman has made a coemptio with her 
husband, and wishes to be reconveyed by him, she can no more (directly) 
compel him than a daughter can a father. But while a daughter cannot in 
any way compel a father, even if only an adopted father, to reconvey her, a 
wife can by sending a divorce compel her husband to reconvey her just as if 
she had never been married to him. (G. i, 136 A.) 

IL DifTarreation {Diffavreatio), We learn from Plutarch 
(Quaest Rom. p. 270) that the ranrriago of confarreation was 
dissolved by a sacrifice under the authority of the Pontiff, who 
took care that it should be infrequent and costly. The sacri- 
fice is said to have required certain abominable rites. The 
wife of the Flamen IHalis could not be divorced. 

B. Involuntary divestitive facts. 

Women in manu are freed therefrom like daughters in potestatei^^hy 
the death, for instance, of him in whose manus they are, or by his being 
forbidden the use of fire and water. (G. i, 137, restored.) 

Remedies. 

We have no precise infomation upon this hcarl. The husband onuld divorce hie 
wife when he pleased, but it seems from Gaius that the wife did not enjoy the cfirre- 
■ponding privilege. (G. 1 , 137 a.) 

Any question as to the existence of manu» was probably decided in the same 
manner as other questions of status ; but upon this subject Gaius gives us no 
information. 


I V.— MANCIPIUM. 

Definition. * 

The subject of mancipium belongs wholly to the antiquarian 
side of Roman law. In the time of Gaius, from whom, the 
substance of onr information is derived, the mancipium was 
(except in the case of a noxal surrender) a purely fiotitioue 
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lefi^al MtatuB^ resorted to, as has been seen, in adoption and 
emancipation. 

Those persons were said to be in mancipio who had been the 
objects of the ancient form of the conveyance called mancipation 
(maneipatio). Slaves were often called mancipio, although the 
word mancipium is more generally confined to free persons. 
(D. 1,5, 4, 3.) • 

But technically there was a wide diSerence between a slave 
and a person in mancipio. Slavery was an institution of the 
juB gentium ; mancipium, like potestas, was peculiarly Roman. 
The person in mancipio remained free and a citizen, although 
some of his rights, such as potestas, were in abeyance. (G. 1, 
135 A.) When released, he was subject to the rights of patron- 
age (G. 1, 1D5), but was ingenuus, not lihertinus. Another 
distinction existed. A slave was the object of rights scarcely 
to be distinguished from ownership, and he might be the object 
of possession ; but mancipium partook more of the character of 
a peieonal relation, and a person in mancipio could not be the 
subject of the possessory Interdicts. (G. 2, 90.) Lastly, by 
enrolment on the census, even without the consent of his 
master, a person was released from mancipium, (G. 1, 140.) 

We have still to tell further what persons may be in mancipio, (G. 1. 1 16.) 

The persons, then, of all children, whether male or female, in the parentis 
potestas^ can be conveyed by maneipatio yusi as slaves can. (G. i, 1 17.) 

The same right is enjoyed over the persons of women in manuj for they 
can be conveyed by maneipatio by their coemptionatores in the same way as 
children by a parent. And so far is this carried, that although no one 
stands to the coemptionaior in the position of a daughter unless she is 
married to him, yet none the less one that is not married to him, and there- 
fore not in the position of a daughter, can be conveyed by him by maneipatio, 
(G. I, 118.) 

But often the whole aim of manapatio by parents and coemptionatores 
is to release those persons from the rights enjoyed over them, as will appear 
more clearly below. (G. i, 118 a) 

Rights and Durma 

Those who were in mancipio were said to be in the place of 
slaves (itervoium loco). But the holder was not permitted to 
ill-use them, from which it may be inferred that mancipium 
resembled a pledge more than a sale. 

And lastly, we should observe that those we hold in mana'pio must 
not be treated with insult ; or if we do, we shall be liable to an actio 
ts^uriarum. For no long time indeed are men kept in that condition ; but 
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usually mandpatio is merely for form's sake, and is over in an instant,— 
unless, indeed, when it is the consequence of some wrong Ux noxaii causa) 
(G. I, 141.) 

Investitive Facts. 

A. Mancipation {Manciji^atio). 

Mancipatio is, as we have said above, a fictitious sale ; and the right is 
peculiar to Roman citizens. The process is this : — There are summoned 
as witnesses not less than five Roman citizens above the age of puberty, and 
another besides, of the same condition, to hold a balance of bronze, who is 
called the libripens. This last, who receives the object in mancipio^ holding 
a piece of bronze {acs\ speaks thus : — “ I say this man is mine ex jure 
Quiritium^ and he has been bought by me with this piece of bronze and 
balance of bronze.” Then with the piece of bronze he strikes the balance, 
and gives the piece of bronze, as if the price to be paid, to him from whom 
he receives the object in muncipio. (G. i, 119.) 

The aci of the Roman coins was bronze, a mixture of copper, tin anti loatl. Bnum 
{orxchalcum) was a mixture of copper and calamine or zinc. 

The reason for using a piece of bronze and a balance is this : — That 
of old the only money in use was of bronze— the aSy namely, the double 
aSy the half asy and the quarter ; but no gold or silver coin, as may be seen 
by the XII Tables. And the worth and (purchasing) power of those coins 
depended not on number, but on the weight of bronze. The asy for instance, 
weighed one pound, the double as {Mpondius) two- wIkmicc its n.ime, a name 
still in use. The half aSy too, and the quarter, had a fixed weight in pro- 
portion to their amount as fractions of a pound. And the money, too, of 
old, when paid, was not counted, but weighed. And hence slaves entrusted 
with the management of money were called, and are still called, dispensato*‘es 
(weighers). (G. i, 122.) 

If, however, any one should ask wherein a woman that has made a 
coemptio differs from one conveyed by mancipatioy the answer is this : — A 
woman that has made a coemptio is not dragged down to the condition of a 
slave. But men or women conveyed by mancipatio by parents or coemptiona- 
tores are placed in the position of slaves ; and so fully is this the case that 
from him that holds them in mancipio they can take neither an inheritance 
nor legacies unless the same will at the same time ordain that they shall be 
free,— the vcr>' law that applies to the condition (persona) of slaves. And 
the reason of the difiference is plain ; for parents and coemptionatores receive 
them in mancipio with the very same words with which they receive slaves ; 
and this is not the case in coemptio. (G. i, 123.) 

« 

Divestitive Facts. 

A. Modes of Release. 

Persons in causa mancipii since they are looked on as standing in the 
position of slaves, are manumitted by vindictay by entry in the census, or by 
will, in order to make them sui juris. (G. i, 138.) 
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But to this case the lex Aelia Senlk does not apply ; therefore no limit 
of age is required from either the manumitter or the manumitted. Nor is it 
even asked whether the manumitter has a patron or a creditor. And the 
number limited by the lex Fufot Caninia does not apply to these persons. 
(G. I, I59') . 

Nay, more : Even against the will of him that holds them in mneiph 
they may be entered in the census, and so gain their freedom. But with one 
exception, -when the father has conveyed a son by mneipaito on the express 
condition that he shall be reconveyed to him ; for then the father is held m 
reserve in a measure his own poiestas in the very fact that he recovers by 
mmdpdio. And again, a son cannot gain his freedom by being entered in 
the census against the will of the holder in mancipio^ if his father has sur- 
rendered him on the ground of some wrong-doing {ex noxali causa) ; if, 
for instance, the father has been condemned on the score of a theft by the 
son, and has surrendered the son by nmcipalio to the pursuer ; for the 
pursuer has him instead of money. (G. i, 140.) 

Remedies. 

A. In mpeet of righto md duties. For injury done to the noneipum an action 
lay for demagoe agoinit the person that held the mndpim by the person that had 
given the mneipiun (actio injumrum). (G. 1, HI.) 

B. In res|iec‘t of investitive farte the remedy was doubtlesa the vindicotio, or real 
action ; but Gaiui is silent on the subjeul, 
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FIRST SUBDIVISION. 

INDEPENDENT RIGHTS— 1.»., CREATED FOB THEIR OWN SAKE. 

I— Ownership. Dominivu. 

Definition. 

In the Roman Law, dominium is used sometimes with a 
narrower, and sometimes with a wider, signification. In the 
wider signification, the law of ownership includes everything 
that is brought under the third division of rights in rem — 
namely, all rights in rem over things. In this sense, ownership 
IS contrasted with ohllgatio^ whicli is nearly equivalent to 
rights in personam, (D. 44, 7, 3.) But dominium is generally 
used with a more restricted application, us the name for the 
largest interest in things, as opposed to the lesser interests. It 
^ denotes a right — indefinite in point of user, unrestricte i in 
power of disposition, and unlimited in point of duration — over 
a determinate thing.” (Austin’s Jurisprudence, 817.) Such is 
the correct notion to start with, but we shall find cases where a 
person is called owner, whose rights are not so unlimited as the 
definition requires. 

Rights and Duties. 

The rights of an owner may be briefly comprised under two 
heads — a right to the exclusive use of the thing belonging to 
him, and a right to alienate it. These two righti^ do not neces- 
sarily go together, but they are generally united in the Homan 
law. 

Ihe chief instances of incapacity of owners to alienate will 
be examined elsewhere ; at this stage they need only be 
enumerated. 
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1. Persons of nnsoiind mind, or prohibited by order of a court 
from the management of their property (cui bonis interdicitur). 

2. Now we must note that a pupil can alienate nothing without the autho- 
rity {auctoritas) of the tutor. (G. 2, 8, 2.) 

Now we must note that a woman or a pupil can alienate no res mandpi 
without the authority of the tutor. A res nec mancipi a wom^ can alienate, 
but a pupil cannot. (G. 2, 8o.) t 


Pupif,, tutor are explained in (Book IT. Div. II., Tutda). JU» mancipi will be 
explained preBcntly. {Dominium. Inyeetitive Facts.) 

3. A husband (see Dos) cannot alienate the immoveables 
brought by a wife as part of her dowry. 


On the other hand, the agnate that is curator of a madman may alienate 
his property under the statute of the XII Tables. And a. procurators toOf 
may alienate the perishable property of the principal that has entrusted him 
with its management. (G. 2, 64.) 


These cxeeptions serve to illustrate the generality of the rule 
that every owner had unrestricted power of alienation ; and we 
need not at present further consider this element of ownership. 

The next question is, What is the nature of that exclusiv'e 
use that constitutes ownership, and in what manner may the 
owners riglits bo violated ‘i? Tlie answer embraces necessarily 
ail account (»f the wrongs that may be done to an owner in 
respect of his property. In enumerating these it is convenient 
to adapt our arrangement to the distinction between moveable 
and immoveable things. Immoveable things are such as land, 
and whatever is fixed in or to it; moveable things cannot be 
more clearly explained than by their name. They are such 
things ns may be moved from place to place, as furniture, 
horses, cattle, slaves, garments, wine, corn, etc. 

First, Rights to Moveables. 


A. Rights of the owner (^dominus). 

A right to a moveable may be violated in two ways : (1) It 
may be taken away from the owner ; and (2) without being 
taken away, its useiulness may be impaired. A wrong to an 
owner of a moveable may be, therefore, an offence against 
possession, or an offence against the usefulness of the moveable. 

(a.) Deprivation of Possession. 

In two ways an owner may be deprived of his moveable — by 
force or by traud, against his will or without his consent. The 
former is robbery ; the latter, theft. We shall first state the 
law regarding theft. 

I. Theft {furtum). A doubt was at one time entertain^ 
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whether theft was not an offence applicable also to immove- 
ables. (D. 41, 3, 38.) Sabinus thought it was, but the Pro- 
culians, whose opinion is sanctioned by Justinian, relying upon 
the etymology of the word (from fero, to carry off), held that 
theft was an offence against moveables only. (D. 47, 2, 25.) 
The Roman^jurists did not, however, fall into the error made 
by Lord Coke and his stfcccssors in England, of treating things 
attached to immoveables as partaking of the same character, 
and of holding that stealing them was a mere trespass, not 
theft. It was held that trees or growing fruit might bo the 
object of theft (D. 47, 2, 25, 2), and so, likewise, stones, sand, 
or chalk dug up and carried away. (D. 47, 2, 57.) 

The term {furtum) comes either from /unfits (black), because theft is 
done in secret, and in the dark, and often by night ; or from Jraus (fraud) ; 
or from ferre^ that is, to carry off ; or from the Greek, — their name for 

thieves, which comes itself from (I carry off). (J. 4, i. 2.) 

Theft {furtum) is the dealing with an object, or with its use or pos- 
session, with intent to defraud, — an act forbidden by the law of nature. 
(J« 4, I-) 

In the corresponflinff part of the Digest, it is a<lflcd that the appropriation must be 
for the sake of gain (/wm facirndi causa) ; (i>. 47, 2, 1, ami, in Route instances, pains 
were taken to show that although there was an apparent abRcnco of jH*rsr)naI gain, as 
when the thief stole a tiling with the intention of making a proRcnt of it to another, 
yet there was a real benefit to the thief in the credit ho olitained for generohily. 
(D. 47, 2, 54, 1.) The desire of gain is almost necessarily the motive to meal ; but 
even if such desire were absent, the act ought apparently still to bo considered theft. 
The definition of theft given in the Institutes may l>o acccpUHl as it stands, for the 
essential elements of theft are (1) an actual han«lling or dealing with the thing (i.e., an 
overt act as distinguished from mere intention) ; (2) that it should l>edono without the 
consent of the owner ; (3) and the knowledge of the thief that he has no such co sent 

ct. The constituent elements of Theft. 

1. Theft of a moveable (furtum rn). 

1®. There must be an actual handling or exercise of physical 
power over the thing (contrectatio), A mere intention to steal, 
whether uttered in words (D. 47, 2, 52, 19) or not (D. 47, 2, 1, 
1), is not theft. 

A by telling a lie induces B to make a promise to C. This is not theft, because 
there is a mere promise to perform, not aiiything capable of being touched or dealt 
with. (D. 47, 2, 75.) 

A sells B's slave without B's knowledge or consent, but the slave continues in B's 
possession. This is fraud, but not theft. If, however, A detainej B s slave and sold 
him, it would be theft. (C. 6, 2, 6.) 

A, pretending to be B*s creditor, requests B to make payment of tbs debt to C. 
If the payment is made by B to C in A*s presence, it was the same as if the money 
were given by B to A, and by A to C, and the offence was theft ; but if the payment 
waa made in A's absence, it was not theft, inasmuch as the money was never handisd 
bjAataU. (D. 47, 2, 43, 2.) 
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▲ d^oiito with B a box for oalety dnrlng bia abaenoe. On hia rotnm, B 
daniea the receipt of the box with the intention of cheating. Thia ia not theft, for 
a mere intention la not enough to constitute theft ; but if B deals with the box, as liy 
concealing it, then B is guilty of theft. (D. 47, 2, 1, 2 ; D. 47, 2, 67, pr. ; D. 16, 
•» 26, pr.) 

2*. The contrectatio must be without the consent of the owner 
(invito domino). The owner is understood to forbid if he does 
not consent, (D, 47, 2, 48, 3.) This, of course, is merely an 
aspect of the rule, that no wrong can be done to a man with 
his consent. 

A intends to moke B a present of a walking-stick. B, without knowing A's inten- 
tion, desires to apprnjiriate it, and carries it away. Although B was guilty of a 
fraudulent aftprupriation, his act was not theft, on account of the consent of A, 
althougii such consent was unknown to B. (D. 47, 2, 46, 8.) 

A ship is in danger of lieing wrecked, and amongst other things a cask of wine is 
thrown overboard near the shore. Titius, who sees the vessel in distress, watches 
the cask, and when it is driven ashore, carries it home and consumes the wine. This 
is theft. T here may have been no concealment in the manner of carrying off the cask, 
but it was against the wishes of the owners, and therefore theft. (D. 47, 2, 43, 11.) 

And even though a man believes that it is against the owner’s will that he 
is dealing with property lent him free, still if the owner is in fact willing, it is 
said there is no case of theft. And hence this question has been raised [and 
decided]. If Titius solicits Maevius* slave to steal certain property of his 
master’s, and to bring it to him ; and the slave reports this to Maevius; and 
Maevius, washing to arrest Titius in the very act of wrong-doing, allows the 
slave to take certain property to him, then is it to an actio for theft or for 
corrupting the slave {servi corriipti) that Titius is liable, or to neither? 
[And the answ'cr is, to neither ; not for theft, because it was not against the 
owner’s will that the property was dealt with ; and not for corrupting the 
slave, because the slave is none the worse.] (J. 4, 1,8; G. 3, 198.) 

This doubtful point was referred to us, and we looked through the dis- 
cussions on it by the old jurists ; some of whom allowed neither action, 
some that of theft only. But we set our face against such subtlety, and by 
our decision formally settled that both actions are to be given. For although 
the slave is net one whit the worse for the solicitations, and therefore the 
rules under which the actio sen>i corrupti is brought in do not altogether 
meet the case ; yet the design of the corruptor’to ruin the slave’s upright- 
ness is brought in so that he is exposed to a penal action, just as if the 
slave had in fact been corrupted. For a criminal attempt of this sort must 
not go unpunished, lest it be repeated by some one on another slave that 
can be corrupted. (J. 4, i, 8.) 

Closely akin to those cases are the instaDces where an owner 
parts with his property voluntarily, but under a false pretence. 
Wien the false pretence was the personation of a person that 
had a legal claim, the rule seems to have been applied, that he 
tliat is deceived does nut consent But other false pretences 
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oofiM only bo doalt with eb fraud, ^ving riao to an action on 
that ground {^etio de dolo)^ and did not fall under the head of 
theft. 

A, a slave, goM to a money-lender, and procures an advance of money on the 
representation that he is free. This is not theft, but simple fraud (dolus), (D. 47, a 
6^ 15.) . 

A obtains a loan by falsely n^tending (1 ) that he is rich, or (2) that he will spend 
the money on merchandise, or (3) that he will give goo<l securities, or (4) that he will 
immediately repay it. This is not theft, but would support an action for fraud 
(D. 47, 2, 43, 3.) 

Seius arranges to give a loan to Titius, a respectable citixen. Fomponius, knowing 
that Seius is nut personally ac()uainted with Titius, takes to him another Titius, a man 
without character or means, and succeeds in obtaining the loan, the proceeds of which 
he shares with the spurious Titius. Titius commits theft, and FomjH>nius is an 
accomplice. (D. 47, 2, 52, 21.) 

A slave accustomed to collect ntoney due to his master is mantiinittcd, and, conceal- 
ing the fact, recovers sums from the debtors of his master. This is theft, because it 
is a personation of one entitled to collect money. (1>. 47, 2, C6, 3.) 

Gains appoints Sempronius his procurator to collect his debts, and notihes the fact 
to bis debtors. Titius goes round, and, pretending to be Semprouius, obtains ]>ayment 
to himself. This is theft (D. 47, 2, 80, 6.) 

3°. To constitute theft, the thief iniist know that ho lias not 
the consent of the owner {fraudulom contreclatio). 

There is no theft without an intention to deprive a person of 
his propert}^ or of the enjoyment of it. In this res])ect theft 
corresponds to injuria. Theft is an intentional violation of 
a man’s right to his moveable property ; injuria is a wilful 
infraction of a man’s right to his own person, safety, or 
reputation. 

A picks up in the street a ring that he knows to be B’s, intciidiug to retur.i it to 
B. This is not theft. (D. 47, 2, 43, 7.) 

A thief breaks a casket and carries off the jewels. He is not guilty of stealing the 
casket, but he is of stealing the jewels. (D. 47, 2, 22, pr.) 

A gives B some money to carry to C. B carries it, gives a portion to C, and keeps 
the rest for bis own use. This is theft. (C. 0, 2, 7.) But if B was niit bound to 
deliver the identical coins, it was merely breach of contract. (D. 17, 1, 22, 7 ; 
D. 47,2, 43, 1.) 

A lent B weights that were too heavy for the purpose of weighing articles bought 
by B. The vendor can sue B for theft, and also A, if A knew B’s intention to 
cheat. The reason is that the vendor did not intend to part with the pmsession 
of his property beyond the just weight ; and the excess beyond that was therefore 
stolen. (D. 47, 2, 52, 22.) 

2. Theft of the use of a thing {furtum usns), • 

Theft, in its general sense, includes not only the taking away of what is 
another's in order to deprive him of it and keep it, but all dealing with what is 
another’s against the owner’s wilL Thus it is theft for a creditor to mzkc use 
of a pledge ( pignus) ; for a man with whom anything is deposited, to make use 
pf that thing ; for a borrower that has received something to use, to put it to 
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any use any other than that for which it was given. It is theft, for instance, if 
a man receives plate, to be used at a dinner he is going to give his friends, 
and then carries it off to the country with him ; or if he has a horse lent 
him free {commodaium) for a ride, and takes it beyond a certain distance — as 
in the case mentioned in the old writers, where the man took the horse into 
battle. (J. 4, 1, 6 ; G. 3, 195-196.) 

It is decided, however, that those that put things lent them free for one 
use to another use, are not to be held guilty oP theft unless they know that 
they are acting against the owner’s will, and that he, if he knew it, would 
not allow them ; and if they believe that he would allow them, they are 
clear of the charge. And the distinction is certainly an excellent one ; for 
where there is no intention to steal (affectus furandi) [wrongful intent {dolus 
malus)\ there is no theft. (J. 4, i, 7 ; G. 3, 197.) 

1*. Contract of Deposit. — It was the essence of thin contract that the person with 
whom anything was deposited should not use it ; his sole duty was to keep it. The 
question is, what use of it amounts to theft, and what only to breach of contract ? The 
difficulty is that every use implied an absence of authority, and therefore a prohibition 
{proJiihet qui non consentit). Suppose a ring were left in deposit, aud the receiver 
wore it, there can be no doulit that this breach of contract would throw on the receiver 
the risk of the thing ; and if it were lost by accident, he would be obliged to pay for 
it ; whereas if he had not worn it, he would not have been liable without being guilty 
of fraud. But would it be theft ? It all depends, says Justinian, on the intention. If 
the receiver knew that the depositor would never have allowed him to wear it, then he is 
simply taking advantage of his position to cheat the owner of the use of the thing. 
(1). 13, 1,16 ; I). 47, 2, 76, pr.) 

2". Contract of Loan. — This differs from deposit, inasmuch as it implie s a limited 
or prescribed use granted to the borrower, who takes advantage of the possession given 
him to use the thing for a different purpose. The case in the text where A, on the 
pretence of giving a supper, borrows plate and carries it on a journey, illustrates the 
idea of a theft. If A had borrowed the plate bona Jide^ having no ulterior purpose, but 
afterwards, being suddenly called away, presumed that the lender would allow him 
to take the ])late with him, he committed no theft ; but as be exceeded the limits 
prescribed, he rendered himself liable for all loss by accident. 

3. Theft of possession. 

Sometimes, too, a man may commit a theft even of his own property ; as 
when a debtor removes by stealth what he gave a creditor as a pledge [or 
when I carry off by stealth property of mine of which some one else is 
possessor in good faith. And hence it is held that if a man hides his own 
slave that comes back to him, while possessed by some one else in good 
faith, he commits a theft]. (J. 4, i, 10; G. 3, 200.) 

1. Theft from creditob. The equity of thie case U manifest. The creditor haa a 
right to the pledge in his possession until the debt is discharged, and to permit the 
owner to carry the thing off by stealth would be to allow him by fraud to deprive bis 
creditor of his security. But the provisions of the Roman law went much further. 
Even if the thing pledged remained in the possession of the debtor, and the debtor 
fraudulentlv disposed of it, he committed theft (D. 47, 2, 66, pr.) The contract of 
plodgs gave the creditor a right tn rem to the thing pledged, and a wilful violation of 
tUs right was, as in other cases, treated as a theft 

TtUns let to Ssxnpronius a faim, and, according to the usual custom, an sgTsement 
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WM made that the cro^ {fructus) should be a security for the rent. Sempronius 
■eoretly carries away his crop to deprive Titius of his security. This was theft. 
(D. 47, 2, 61, 8.) 

2. SoNA Fide Possessor. A hona, fidt possessor is one that has received a thiny 
belonging to another in such a manner as to justify liim in believing himself to be 
owner. The owner had a remedy against him for the recovery of the thing, but, as 
decided by Gaiijs, if he fraudulently carried it off, it was theft. 

A thief or other person that j^asessed what he believed to belong to another (tfiehi 
^ide possessor) could not bring an action for theft, although he had sufficient right to 
the possession to support an action for the recovery of the thing itself {condicUo 
furtiva). (D. 47, 2, 12, 1 ; D. 47, 2, 76, 1.) 

Persons (not owners) that could bring an action for 
Theft. 

1. Persons having rights in rem to things. 

1°. One that had a usufruct — the right to tlio use and pro- 
duce of any property for life or a definite period — could bring 
the action of theft even against the owner. If the owner was 
not the thief, both he and the usufructuary could bring the 
action. (D. 47, 2, 46, 1.) 

2°. The person that was entitled to the use only, not the 
produce {usuarius)^ had the same rights in this respect. (D. 
47, 2, 46, 3.) 

3®. The hona fide possessor, and 

4°. The creditor. 

The actio furti is open to any one that has an interest in the safety of the 
thing stolen, even though he is not the owner. And therefore it is open to 
the owner only if it is to his interest that the thing should not be lost. (J. 
4, I, 13; G. 3, 203.) 

Hence it is agreed that a creditor can bring the actio furti tor a 
pledge that has been stolen, even although he has a debtor able to pay ; 
for it is his interest rather to rest his claim on the pledge, than to 
bring an actio in personam. And so entirely does this hold, that although 
it is the [owner, />., the] debtor himself that has stolen the thing in 
pledge, none the less the creditor may avail himself of the actio furti. (J. 
4, I, 14; G. 3, 204.) 

Thus several persons may have an action for theft when a 
thing is stolen. 

A gives his slave to B in security for a debt, but retains possession. Afterwards 
A delivers the slave to G in nsufnict. The slave is stolen. 0 has an action for 
dami^es for what he loses by the theft. (D. 47, 2, 46, 1.) B hat also an action iex 
theft for the value of the slave, not of the debt (D. 47, 2, 87) ; and if there remain! 
anything over, A has an action for the amount by which the value of the slave 
e tceedt that of the debt. (D. 47, 2, 46, 4.) 

2. Persons having an interest in a moveable in consequence 
of a contract 
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1®. Letting to hire {Loeatio-eonduciio)* 

And again if a fuller or tailor takes clothes to be cleaned and done up or 
to be mended for a fixed price, and they are stolen from him, it is he, an 
not the owner, that has the actio furti. For the owner has no interest in 
teeing that the property is not lost, since he can recover in court by an 
actio locati from the fuller or tailor all that is his. And a purchaser in good 
iaith too, if the thing he bought is made away ^ith, may (although he is not 
its owner) avail himself in any case of the actio furti just as a creditor 
might. But the fuller and tailor, it is held, can avail themselves of the a^tio 
furti only if they are solvent ; that is, able to pay the value of the property 
to the owner. For if not, then the owner, since he cannot recover from them 
what is his, may himself bring the actio furti; for in this case the safety of 
the property is his interest. And it is the same if the fuller or the tailor is 
only partly solvent. (J. 4, i, 15 ; G. 3, 205.) 

Theft created a presumption of negligence. (D. 47, 2, 14, 12 ; D. 47, 2, 14, 10 ; 
D. 17, 2, [> 2 , S.) 

2°. Loan (Commodafiim), 

All that we have said of the fuller and the tailor ought to be applied also, 
the ancients thought, to the borrower (cui commodata res est\ For as they 
take pay, and therefore are answerable for the safe-keeping of the thing ; so 
he, by enjoying the advantage of its use, necessarily makes himself answer- 
able in like manner. But our wisdom has amended this, among our other 
decisions. And now the owner has the option of bringing an actio 
commadati against the borrower if he wishes, or an actio furti against the 
man that stole his property. But after choosing one of these two, the owner 
cannot change his mind and have recourse to the other. If he has chosen 
to proceed against the thief, then he that received the thing to use is 
entirely freed. But if, again, the lender proceeds against him that received 
the thing to use, then in no way can he avail himself of the actio furti 
against the thief. The borrower, however, when sued for the thing lent him, 
may have this action against the thief, if only the owner knew that the thing 
was stolen, and yet proceeded against him to whom it was lent. But if he 
was ignorant and in doubt whether the property was not with the borrower 
when he brought the actio commodatiy and afterwards, on ascertaining the 
fact, wished to give up that action, and to have recourse to the actio furtiy 
then full leave is granted him to do so, and to proceed against the thief 
without let or hindrance. For he was still in a position of uncertainty when 
he brought the actio commodati against him that received the thing to use. 
If, however, the borrower has already compensated the owner, then in any 
case the thief is free from an actio furti on the part of the owner ; and in the 
owner's room comes the borrower that has made compensation to the owner 
for the thing lent(him. And it is plain, further, beyond all doubt, that if at 
first the owner brings the actio commodati in ignorance that the thing has 
been stolen, and afterwards, when he knows this, proceeds against the thief 
instead, that in any case he is freed that received the thing to use, no matter 
what the issue of the owner's action against the thief. And the same rules 
hold whether the man that received the thing on loan is partly or entirely 
solvent. (J* 4i If >6 ; G. 3, 206.) 
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When the owner weretly eetried off the thing lent from the borrower, it was 
not theft, nnleea the borrower had a balance of claim against him for erpeneea, in 
which case he had an interest in the retention of the thing, and eoold sue thsosmerfor 
theft (D. 47, 2, 15, 2 ; D. 47, 2, 5».) 

3°. Deposit, 

He with whom a thing is ^posited is not answerable for its safe-keeping, 
but is liable only for his own acts of wilful wrong-doing {liolo mala). And 
therefore, if the thing is stolen from him, since he is not liable to an actio 
depositi for its restoration, and thus has no interest in its safety, he cannot 
bring an actio furti^ but the owner can. (J. 4, i, 17 ; G. 3, 207.) 

These cases, where a person whose interest in a thing is 
based wholly on a relation of contract can bring an action 
for theft, seem to be opposed to the general ctmceptiou of 
theft ; namely, as an offence against a right in rem. The hirer 
or borrower, however, has certainly a right in rern to the 
thing hired or borrowed, derived from the consent of the 
letter or lender, and limited thereby. The hirer enjoys by 
a species of delegation the owner's right to the possession of 
the thing. H ence, a person in the absence of the owner, and 
therefore without his authority, undertaking the custody of 
his property {negotiomm gestor)^ although responsible f(»r every^ 
thing that was stolen through his fault, could not sue the thief. 
(D. 47, 2, 85.) In like manner a tutor, whoso powers were 
conferred on him by law, and were not derived Iroin the con- 
sent of the pupil, could not sue for theft of the pupil's property, 
although he was bound to make good the loss. It could r.it 
be said that the pupil had delegated to the tutor the right of 
possession, and witli it the right to sue the thief that deprived 
him of the pf)Sses8ion. But iii tliese eases the owner could not 
require the tutor or agent to make good the loss, without first 
giving up his riglits of action against the thief, (D, 47,2, 53, 3.) 

3. A person having only a right in personam in respect of a 
thing, could not bring the action for theft. 

A bequeathfi Stichus to B. Before Sticboe ii delirered to B he is ftolen. B hat 
BO action for theft. (D. 47, 2, 85.) 

A sella Sticboa to B, but before delivery Stichiia ia stolen. B, inasmuch as he 
does not become owner until Stichus is delivered to him, cannot iTue the thief. He 
can, however, under the contract, require A to allow him to sue the thief in A's 
name. (D. 47, 2, 14, 1.) This opinion was not held by Paul, who argued that both 
pnrehaaer and vendor conld sue the thief, inasmuch as each bad an interest in the 
■•I 0 delivery of the slave. (Paul, Sent. 2, 31, 17.) 

A aella Stichus to B, and B cmrries off Stichus furtively, without pt^yiog the price. 
tMi (P. 47, 2, 14, 1 ; D. 47, 2,80, pr.) 
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y. Abettors of Theft. 

1. What is abetting? 

Sometimes a man is liable to an actio furti that has not in person com- 
mitted a theft ; as, for instance, he that has aided and advised a theft. But, 
certainly, he that has lent no aid {ppe) to the commission of a theft, but only 
advised and encouraged {consilio) the thief, is not liable to the actio furti. 

Among these are to be reckoned the man tSat knocks money out of your 
hand in order that another may make off with it ; or that stands in your way 
in order that another may steal what is yours ; or that puts your sheep or 
oxen to flight that another may take them as they flee — as in the case 
in the old writers of the man that put a herd to flight by means of a red 
cloth. But if any such act is done wantonly, and not to aid in the commission 
of a theft [we shall see whether the utilis actio under the lex Aquilia ought 
to be given — for the lex Aquilia de damno punishes even carelessness], an 
actio in factum ought to be given. 

He too aids and advises the commission of a theft that places ladders 
under the windows, or breaks open the windows or a door in order that 
another may commit a theft ; or that lends iron tools to break open a 
house, or ladders to put under windows knowing for what purpose they are 
lent. (J. 4, I, II ; G. 3, 202.) 

A tame peacock has escaped, and A pursues it until the bird is exhausted and is 
caught by B. A is liable for theft. (D. 47, 2, 37.) 

A perstisdes B’s slave to run away, lliis is not theft ; but if the slave carries with 
him any of his master's property, A is said to abet the theft (D. 47, 2, 36, 2.) 

2. Responsibility of abetting. 

But when Maevius aids Titius in committing a theft, both are liable to 
the actio furti, (J. 4, i, ii.) 

Eaeli person abetting or aiding a theft is responsible as if he 
alone had done it; so that payment by the others of the penal- 
ties they have incurred does not exonerate him. This rule, 
which was adopted from a feeling of hostility to thieves, 
pressed with great hardship on a man when several of his 
slaves were concerned in the theft, of a single article. (St 
familia furtum fecisse dicetur, D. 47^ 6.) The Praetor, there- 
fore, gave an option to the master, either to surrender all the 
slaves that had been concerned in the theft, or to pay the 
amount that a single freeman would have had to pay if he 
alone had committed the theft. (D. 47, 6, 1.) Every master 
got the benefit of this option, if the theft had been committed 
without his knowledge or against his ordera. It may be 
added that the same option was given to the master when 
several of his slaves had committed damage (damnum injuria), 
(D. 9, 2, 32), or robbery (D. 47, 8, 2, 15), but not when the 
offence was against the person of a freeman (tiiyarta). (D. 47^ 
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10, 34.) In this latter case the responsibility of the master was 
estimated as if each slave were free. 

It is to be noted also that a person might be responsible 
for abetting a thief when the principal was not. 

Persons in the potcstas of parents or masters, if they steal from them, 
commit a thefl, and the thin^ taken becomes stolen property ; and no one, 
therefore, can acquire it by usucapio before it returns into the owner's power. 
But the actio furti does not arise, because on no {ground can an action arise 
between them. If, however, some one else has aided and advised the theft, 
since a theft is actually committed, he is accordingly liable to the actio 
furti ; because, in truth, the theft was accomplished by his aid and advice. 
(J- 4, I, 12.) 

3. Vicarious respoiiHibility. 

And, again, the master of a ship, or an innkeeper, or a livery-stable keeper, 
is liable to an actio quasi ex mnlefuio for any loss suffered by wilful wrong 
or theft committed in his ship, or inn, or stable : provided always that the 
wrong-doing {malcjicium) is not his personal act, but that of some one em- 
ployed by him in the management of the ship, or inn, or stable. For since 
in this case there is no action against him ex contractu^ and since he is to 
some extent in fault for cmplo\ing wicked servants, he is liable to an actio 
quasi ex malcjicio. In these cases it is an aetto in fait urn that is open, — a 
remedy given to an heir, but not against an heir. (J. 4, 5, 3.) 

4. And finally, we must observe, the question has been raised whether a 
person under puberty, that takes away what is another's, commits a theft. 
It is held [by most] that as theft essentially implies a ibcftuous aim, a person 
under puberty incurs an oblii^atio on such a charge only if very near the 
age of puberty, and well aware, therefore, of the wrongful nature of his acts. 
(J. 4, I, 18 ; G. 3, 20S.) 

II. Robbery. Vi honorum raptomm. Like furturn^ tliiH offejce 
is confined to moveables. (C. 9, 33, 1.) 

A robber is liable also to an actio furti. For who deals with what i$ 
another’s more against the will of the owner than he that robs by force? 
And therefore he is rightly called a shameless thief. There is, however, a 
special action grounded on that offence which the ITaetor brought in, called 
vi bonorum rapiorum.^ (J. 4, 2, pr. ; G. 3, 209.) 

This action, however, is open only against him that forcibly carries off 
goods with the intention to do a wilful wrong {dolo malo,). He, therefore, 
that is led by some mistake to think a thing his own, and in his ignorance of 
law carries it off by force in that spirit, supposing that an owner may take 
away what is his even by violence from its possessors, ought to be acquitted. 

' The edict referred to is in the following terms : — '* Si cui dolo nialo, hombibns 
oonctis demni quid factum esse dicetur, sive cujus bona rapta esse dioentur : in eum 
qni id fecisse dicetur, judicium dabo.” This edict was probably introduced in the 
Prstorship of Lncnllus, B.C. 77. According to the construction put upon it l^ Ulpian, 
a person acting alone was liable to the action : kominilnu eoacti* was not essentiaL 
(B. 47, 8, 2, 7.) 
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And in accordance with this, he that has carried off goods by force in that 
tame spirit is not liable to an actio furti* (J. 4, 2, i.) 

A taX'gathefor carries off cattle of a ivtxsxec to satisfy a claim that turns out to 
be unfounded. He does not commit robbery, because he believes he has a right. 
(D. 47, 8, 2, 20.) 

In this action it is not essential that the property should h 9 in bonis of the 
plaintiff. For whether it is in bonis or not, if Only it is ex bonis (was part of 
his goods), the action will stand. And so, if anything has been borrowed or 
hired by Titius, or is even left in pledge or deposited with him on such terms 
that he has an interest in keeping it from being taken away—if, for instance, 
in the case of a deposit, he has promised to answer for negligence {culpa) — 
or if he is possessor in good faith, or has a usufruct or any other right 
creating an interest in preserving the goods from the robber — then we must 
say that to him this action is open. And by it he gains not ownership, but 
only what he, as victim of the robbery, claims to have had taken away from 
among his goods — that is, from among his substance. And generally we 
must say, that whatever grounds give rise to an actio furti in case of secret 
theft, those same grounds will support this actio for any one (if open force is 
used). (J. 4, 2, 2.) 

But a thoughtful care for such cases as these may only open up a way 
for robbers to satisfy their greed and pass unpunished. And therefore a 
wiser provision has been made in this respect by the constitutions of our 
imperial predecessors. For no one is allowed to take by force anything that 
is moveable or self-moving, even although he thinks that same thing his 
own. And if any one acts contrary to the statutes, if the thing is his own, 
then he ceases to be owner ; and if it is another’s he must first restore the 
thing, and then make good also its value. And this applies not only to 
moveables that can be taken aw'ay by force, but (as the constitutions declare) 
to cases of forcible entry on any landed property, in order to stop men from 
every form of robbei*y on such pretexts. (J. 4, 2, i.) 

This remedy was introduced by Valentinian Theodosius and Arcadius a.d. 389. 
(C. 8, 4, 7.) ]'re\iou8 to this enactment, a person recovering his projKjrty by 
violence lost posschslon only, and thereby the position of defendant in an action for 
the recovery of the i»rt>pcrty. 

(B.) OlToncos ngaiiist Usefulness. {Damnum Injuria.) 

Provision was nnuk* in the Xll Tables for redressing wrong- 
ful damage to property, although there is some doubt as to the 
exact terms. Subsequent laws seem to have been made, but 
they were all abrogated by the Ux Aquilia upon which hence- 
forth the law of wrongs to property depends. It was a plehis- 
citum carried by Aquilius, a tribune of the Plebs (B.c. 287). 

The terms of the fex Aquilia are given in the Digest. 

Lex Aquilia capitc priino cavetur : Qui tervum servamve, alienum alienamve^ 
quadrupedem vel ]H>cudcn], injuria Occident, quanti id in eo anno plurimi fuit, tantum 
aaa dare domino doiunas esto. (D. 9, 2, 2, pr.) 

Tertio autem cajute ait eadem lex Aquilia : Caeteranim rerum, praeter hominem 
at peoudem occisos, si quis damnum alteri faxit, quod uaserit, fregerit, ruperit 
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Injiiriii qmnti mi oH in dubm triginU proximl«i tantom let domino doM 
damnM eato. (D. 9, 2, 27, 5.) 

In ita terina the Aquilian Law did not apply to Injuiiet to freeman ; but, by a 
Pnetorian extension, was made also to embrace that class of wntngs. It ap(di«d 
also to immoveables, as will be afterwards noticed ; but in the main it was con- 
fined to damage to moveable property, whether slaves, animals, or inanimate things. 

a. The cofistituent elements of wrongful harm. 

1. The acts or defaults that constitute wrongful harm. 

The actio damni injuries is established by the lex Aquiua, The first 
chapter provides that if any one wTongfully (injuria) kills a slave or four- 
footed beast reckoned among cattle belonging to another, he shall be con- 
demned to pay to the owner the highest value that property bore within the 
year preceding. (J. 4, 3, pr. ; G. 3, 210.) 

And the aim of the statute in providing not absolutely for four-footed 
beasts, but only for those that are reckoned among cattle {^pecuiic5\ is 
this : — It would have us know that the provision does not apply to wild 
beasts or to dogs, but only to those animals that can properly be said to 
graze (pasci) — horses, for instance, mules, asses, oxen, sheep, she-goats. 
Swine, too, it is held, are included, for they come within the term cattle, 
seeing they too graze in flocks. And so Homer says in the Odyssey, in a 
passage cited by Aelius Marcianus in his Institutes — “Him you will find 
sitting near his swine ; and they are grazing («/Aovra<) near the rock Korax, 
hard by the spring Arethusa.’* (J. 4> 3» *•) 

Elephantfi and camels, because beasU cf burden, are included in thU chapter. 
(D. 9, 2, 2, 2.) 

The second chapter of the lex AquiJia is not in use. (J. 4^ 3» *2.) 

This chapter referred to adstipulatio. (See Book IT. Div. 1., Accessory Contract*.) 

The third provides for every other kind of damage. Therefore if a man 
wounds a slave, or a four-footed beast reckoned among cattle, or wounds or 
kills a four-footed beast not reckoned among cattle, as a dog, or wound . or 
kills a wild beast, as a bear or lion, this chapter establishes an action to be 
brought against him. And wrongful damage (damnum injuria datum) to 
all other animals, and also to anything without life, gives rise to a claiin 
under this part of the statute. For if anything is burned or smashed 
(ruptum) or broken, an action is established by this chapter. The one term 
ruptum might indeed suffice for all those grounds of action, for it meani 
spoiled (corrupium) in any way. And therefore not only burning and 
breaking, but cutting loo, and crushing and spilling and destroying, or mak- 
ing worse in any way, are included under this term. Nay, an opinion has 
been given that if a man puts anything into another’s wine or oil to spoil its 
natural goodness, he is liable under this part of the statute. (J* 4» 3> *3» 
G. 3,217.) * 

According to the interpretation of thi* law, only those injurioo were nnder«tood m 
included that were caused by the body to the body (for/)orc wrpwi). But thi* 
nanrowneas was removed by the Prsetor. 

But it has been held that under this statute there is a direct action' only 
if the man does the damage directly with his own body. And therefor^ 
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agidnst him that does damage in some other way utiles actiones are usually 
given. If, for instance, a man shuts up another man’s slave or cattle so as 
to starve them to death, or drives a beast so furiously as to founder it» or 
terrifies cattle into rushing over a cliff, or persuades another’s slave to climb 
a tree or go down a well, and he in climbing or going down is either killed 
or injured in some part of his body, then a uiilts actio against him is given 
But if a man thrusts another’s slave from a bridge or from the bank into a 
river, and the slave is drowned, then, from thft very fact that he threw him 
in, it is easily seen that it was with his body he did the damage, and there- 
fore he is liable under the lex Aquilia. But if it is not with the body that 
the damage is done, and no one’s body is injured {nec corpore nec coipori)^ 
but in some other way damage has befallen some one, then as the actio 
Aqutha is not enough, whether direct or utilisy it is held that the guilty 
person is liable to an actio in factum* For instance, if a man, moved by 
pity, frees another’s slave from his fetters in order that he may run away. 
(J-4»3, G. 3,219.) 


Utillt Actio. An act 40 was said to be utUis when it was granted in cases to which 
t was not strictly applicable through the intervention of the Praetor. The object 
was accomplished by a modification of the formula by words wide enough to apply 
to the case it was intended to cover. The precise form in which this was done is not 
known ; no example of a formula of the kind is to be found in the sources. But it is 
T iteration was slight and consistent with the original terms of the 
«tion. In the ci«e of the lex AquiUa, the Pr«tor extended the scope of the statute 

uLf r iJitiirect damage. The construction put 

F 1 M Wlication to direct damage. A curious parallel is to be 

f r ^ ‘«^tion of trespass on the case, by the 

of notic; ; very 

^uently the 1 ratorian innovations were said to be •‘utilitatis caum.’> No more 

^^o^oised by the 

be oases arose within the mischief intended to 

be redrMsed by the lex Aquilm, but not covered by the statute, nor by the wider 

p rweolo^ of the aetto utiltg. For these cases the Prsetor introduced, says Pom- 
ponius (D. 19, 6, 11), actiones in factum accomodaias legi AquHiae, elsewhere said 
to be orf cxcmplum Ugis Aquiliae. (D. 9. 2, 53.) Probably the name actio in factum 
was due to tlie circumstance that the Praetor did not attempt to meet the case by a 
variation of the terms of the statute, but stated in the formula that if the fact was 
so- wd-8«, then the judrx should have power to condemn the defendant to pay compen- 
sation. Thus all reference to the authority of the statute was left out. Whether this 
was the case or not, cannot confidently be determined in the absence of examples of 
^mntlac in Uie actio utilis and the actio in factum respectively. Moreover, once the 
Prwtor definitively altered the law, especially under the later Roman procedure, not 
much practical importance attached to mere difference of form of expression in the 
several actions. This may enable us to understand the conflict between the statement 
of the text m to the distinction between actio utilis and actio in factum, in the case of 
the Ux Aquilia, sind the examples cited from the Digest infra. The jurists keep up 
distinotion clearly between direct damage provided for by the statute, and damage 
that was not direct, but whether in the latter case it was acUo utilis or actio in factum 
they did not take the trouble always to disUnguish. But the statement in the t oyt 
doabtless represento the correct theoretical distinction. 

A ponre B t 00 m into the river and destroys it. This case is ooveored by the tenne 
«f the statute. (D. 9, 2, 27, 19.) 
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eaie there Ike ea oefio in factum, <D. 9, 2, 27, 21 ; D. 19, 6, 14, 2.) 

A glm B*a oeU to hii own hone, or drinks B's wine. Aa no dainif^ waa done to 
the oata or wine, the injury is indirect. UHiit actio, (D. 9, 2, SO, 2.) 

A midwife gives her patient poison by ponring it down her throat. This it a ^reei 
injury under the statute. (D. 9, 2, 9.) But if she merely gave it to the patient, 
who drank it hgrself, it is indirect, and there lies an actio in factum, (D. 9, 2, 7, 6.) 

A lights a fire, which it is ]^*s duty to watch. B falls asleep, and in oonsequenoa 
the house is burnt. It may be said B did nothing, and A did no wrong. The injnry 
being indirect, there lies against B the utUit actio, (D. 9, 2, 27, 9.) 

A smoked B*8 bees, and drove them away or killed them. Ulpian says, as A dkl 
not kill them, but merely created the means of their death, the remedy is not by the 
direct action, but by an actio t« factum, (D. 9, 2, 49, pr.) This decision disagrees 
al8<» with the distinction made by Justinian in the text, for when they are killed, the 
harm is done to the bodies of the bees. 

A held a slave while B killed him. B committed a direct injury, A only contributed 
to it indirectly. Against A lies an actio in factum, (D. 9, 2, 11, 1.) 

A scares a horse on which the slave of B is riding, and the slave is thrown off into 
a river and drowned. Against A lies an actio in factum. (D. 9, 2, 9, 3.) 

A cuts a rope by which a boat is moored ; the boat drifts and is lost. Against A 
lies an actio in factum. (D. 9, 2, 29, 

A drives his cattle into B's field without B's authority, and allows Uicm to eat the 
grass. Against A lies an actio in factum. (C. 3, 35, 6.) 

A sets on a dog that bites B. If A held the dog and set him on, the injury is 
direct ; but if he did not hold the dog, the action is in factum. (1). 9, 2, 11, 5.) 

2. The damage must be capable of being measured in money 
in order to support an action on the lex Aqtdlia, But when 
the damage cannot be so estimated, recourse may sometimes bo 
had to the remedy for injuria. Thus, if a blow or injury to a 
slave does not depreciate his value in the market, it is not 
damnum; it may, however, be injuria. If the slave re(juire« 
medical attendance, then he is considered as receiving damnuw. 
(D. 9, 2, 27, 17.) It may, indeed, happen that some injuries 
(as castration) enhance the pecuniary value of a slave ; and 
in that case the remedy of the master is to sue for the wrong 
to the person (injuria). (D. 9, 2, 27, 28.) 

3. The right that an owner has against men generally is not 
that the usefulness of his moveables shall not be impaired by 
any act of theirs ; that would be putting it too wide, for men 
are not responsible for accident; but his right is that they shall 
not, by their malice or negligence, impair the usefulness of his 
property. This delict is accordingly wider iXitm jnjuria. There 
can be no injuria without intention ; damnum injuria may 
result from carelessness only. Hence a noticeable difference. 
A mistake as to the character of the person insulted or assaulted 
sometimes removed the attack from the category of injuria. 
But if a man kills a slave under the belief that he is a freeman. 



does Dot escape paying damages to the owner 6f the slave 
for his loss. (D. 9, 2, 45, 2.) 

He kills wrongfully {injuria) to whose malice {dolus) or negligence death 
is due ; nor is there any other statute to punish damage done otherwise than 
wrongfully. And therefore he goes unpunished that without negligence or 
wilful wrong does damage by some accident. (G. 3, 2ii.) • 

And he that kills by accident is not liable Under this statute, if only no 
negligence is shown on his part. For otherwise, under this statute, a man 
is liable for negligence quite as much as for malice. (J. 4, 3, 3.) 

Therefore, if a man is playing with javelins, or practising, and pierces 
your slave as he is passing, a distinction is made. For, if the man is a 
soldier, and in the Campus Martius, or any other place where men usually 
train, the act does not imply negligence on his part ; but if any one else 
does such a deed, then he is chargeable with negligence. And the same rule 
of law applies to the soldier too if he does the deed in any other place than 
that set apart for soldiers to practise in. (J. 4, 3, 4.) 

And again, if a pruner, by breaking down a branch from a tree, kills your 
slave as he passes, then if this is done near a public road or one used by the 
neighbours, and he did not first shout out so that an accident might be 
avoided, he is chargeable with negligence. But if he did first shout out and 
the slave did not care to take heed, the pruner is free from blame. And 
so too if he happened to be cutting at a place quite off the road or in the 
middle of a field, although he did not first shout out ; because there no out- 
sider had any right to go to and fro. (J. 4, 3, 5.) 

And further, if a doctor, after operating on your slave, fails to see to the 
healing of the wound, and therefore the slave dies, he is chargeable with 
negligence. (J. 4, 3, 6.) 

Want of skill, too, is reckoned as negligence; if, for instance, the 
doctor kills your slave by bad surgery or by giving him wrong drugs. 
(J. 4i 3, 7 ) 

And if mules that the driver from want of skill cannot hold in run over 
your slave, the driver is chargeable with negligence. And even if it was from 
W’ant of strength that he could not hold them in, though another stronger man 
could have, he is liable for negligence all the same. And the same decisions 
apply to the rider that cannot keep in his horse, whether from want 01 
strength or from want of skill, (J. 4, 3, 8.) 

A nets his Btuhble or thomB on fire, and the flames are carried so far as to bum B’s 
oom or vinos. Is A responsible ? It depends on the circumstances of the case. If 
it was a windy day, and A did not take precaution against the fire spreading, or if he 
has not watched it, he is liable. But if he took all reasonable care, and a sudden gust 
of wind carried the flames, he is not (D. 9, 2, SO, 3.) 

They that place traps to catch animals in roads or pathways are responsible for 
aU damage ; but ,pet if the traps are in places usually chosen for the purpose. 
(D. 9, 2, 28.) If, however, a person that has no right to place traps does so, and 
cattle grazing on the adjoining land have been caught in them, the person that set 
the trafis is responsible. (D. 9, 2, 29.) 

Contributory Negligence. — Even a person negligently 
causing an injury is relieved from blame if the damage is 
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aocoroplished only by the concurrent negligence of the Bufferer, 
Hence there was no remedy when the sufferer had the power to 
escape from the danger, and did not exert himself to do so. 
He could only claim compensation when he either did not 
foresee the injury, or could not have helped himself if ho had 
foreseen it. • (D. 9, 2, 28, 1.) 

4. In certain cases, A^hen a man was so situated that he 
could not help inflicting some injury upon another’s property 
in order to avoid a greater to his own, he was allowed with 
impunity to do that injury. 

A house might be pulled down to prevent the spread of flames from a Are ; and even 
if the precaution proved to be unnecessary, the owner of the houtio had no redress, 
unless it had been pulled down in an irrational panic, and not from a ruasonable view 
of the danger. (D. 9, 2, 49, 1.) 

A ship is driven in a storm among the ropes anchoring another vessel, and it 
cannot be extricated except by cutting the ropes, llie owner of the vessel in danger 
hM a right to cut the ropes, and does not subject hiiuMelf to any action fi»r damages. 
The same rule applied when a vessel without any fault had got entangled among fisher* 
men's nets. It could cut its way out. (D. 9, 2, 29, 15.) 

What persons (besides owners) may sue for wrongful 
harm? 

As in the case of fnrtum, the delict of damintm injuria might 
be committed against any one having a right in rein to a thing, 
although not owner (doininus). Under the A(|inlian law, indeed, 
this was not so ; the only person that had a remedy under that 
enactment was the owner. (D. 9, 2, 11, 0.) lint just as the 
Praetor gave a remedy for indirect as well as direct damage, so 
he provided a remedy to persons Iniving an interest in the u ie- 
fulness of the property, although their intereKt fell short of full 
ownership. 

1. The bona Jide possessor had, Ulpian tells us, an actio in 
factum against all that did harm to his moveable j)roperty, even 
if it was the owner himself. (D. 9, 2, 17.) 

2. The fructuarius and usuarius also had a remedy (ntiU 
judicium) after the analogy of the Aquilian law (ad exemidum 
legis Aquilhv)^ even against the owner. (D. 9, 2, 11, 10 ; 
D. 9, 2, 12.) Hence if the owner has killed a slave that he 
had given in usufruct to another, he must give oompensation. 

3. To one having a servitude. 

A has an aqueduct over B’s land, and it is pulled down by C. According to a mis 
hereafter to be more fully explained, the aqueduct, being attached to 13 *• land, 
belonged in law to B. A, however, can bring an action {actio utUis) against’^ C for 
the damage. (D. 9, 2, 27, 82.) 
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4. Secured creditor. The right of a creditor to the thing 
pledged may be as effectually impaired by injuring the thing 
as by stealing it. He has, therefore, the same action as a bona 
fide possessor, even against the owner. (D. 9, 2, 17.) He 
may sue for the amount of his interest in the debt, and the 
owner may sue for the balance, if any. ^ (D. 9, 2, 30, 1.) 

6. Borrower. The borrower of clothes destroyed while in 
his custody by another has no remedy. The action must be 
brought by the owner (dominus), (D. 9, 2, 11, 9.) 

B. Duties of the owner of animals (res se moventes), 

1. PauperieB, 

On account of irrational animals that from wantonness or heat or their 
savage nature have done damage (^pauperies\ a noxalis actio is set forth 
in the statute of the XII Tables. (But if those animals are given up in 
satisfaction of the wrong, then the defendant is free, for so the statute 
expressly provides.) Suppose, for instance, that a kicking horse or an ox 
in the habit of goring has kicked or gored a man, then this action lies. But 
it applies to those animals only that are stirred up contrary to the nature 
of their kind ; for if they are wild beasts by blood, the action is void. If, 
therefore, a bear escapes from his owner and then does harm, his former 
owner cannot be sued ; for he ceased to be owner when the wild beast escaped. 
Pauperies is damage done without injuria on the doer’s part. For indeed 
no animal can be said to do an injuria^ seeing it lacks sense. So much for 
the noxalis actio. (J. 4, 9, pr.) 

The XII Tables gave an action if a quadruped had done 
harm. quadrupes pauperiem fecisse dicetur,) (D. 9, 1, 1, pr.) 
If any other animal than a quadruped did tlje injury, an action 
was also provided by the Praetor (utilis actio). (D. 9, 1, 4.) 
This rule applies only to tame animals, not to wild, for the 
reason stated in the text. The analogy with noxa is kept up. 
Noxia is when a slave does that which in a freeman would be 
wrong ; pauperies is the damage done by an animal contrary to 
its usual nature, and therefore bearing a kind of resemblance 
to wrongs. If a tiger destroys a human being, it but acts 
according to its nature ; but when an ox gores, the act may be 
regarded as a breach of the good behaviour that is its second 
nature. In another point, the same analogy was preserved. 
The responsibility for the mischief followed the animal, and 
fell upon the person to whom for the time it belonged {noxa 
caput sequitur), (D. 9, 1, 1, 12.) 

No action lay if the animal were irritated or roused by 
another. (Paul, Sent, 1, 15, 3.) Thus when a horse was struck 
by a dole or a spur, and reared and kicked a person, it did not 
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eojnmit pemperiet. The injury wae not the result of an outbreak 
of unusual badness, but was due to the mismanagement of the 
horseman; and therefore the owner of the horse is not re- 
sponsible, but only the person that irritated the horse. So 

k u J® driver, or the mischief results from 

the beast being overloaded, or from the nature of the place 
w ere it happens, no responsibility attaches to the owner, but 

compensation may bo demanded from the person in the wron^. 

(D. 9, 1, 1, 4.) 

II. Edict of the iEdile in regard to animals that do not fall 
under the head of pauperies^ 

It must be borne in mind, too, that an edict by the i^dilcs forbids us to 
keep a dog, a boar, a wild boar, a bear, or a lion, where there is a path in 
common use. And if despite this we do so, and a freeman suffers hurt, the 
owner will be condemned to pay such a sum as the judge shall think fair 
and right ; while for all other damage the owner must pay double the loss. 
And beside these actions allowed by the yEdiles, the tuiio df pauperie 
too will stand. For when several actions, especially if penal, bearing on 
the same matter, meet, recourse to one never docs away with another. 

(J* 4> 9> ^ 

Justinian omits the penalty of 20 for killing a freeman. 

When a dog is chained in a house, and some one stumbling 
on it accidentally is bitten, the owner is m)t liable (D. 
9, 1, 2, 1) ; but if the owner takes it into a place where he 
ought not, or by not keej)iiig it sufficiently in hand allows it to 
slip, he is responsible for his negligence and must pay all 
the damage ; nor does he escape by the surrender of the d /g. 
(1>. 9, 1, 1, 5.) 

Second, Rights to Immoveables. 

A. Rights of owner against all men generally. 

(a.) Deprivation of simple possession. 

L By Fraud. Removing landmarks (de termino moto). 

An immoveable, from its nature, cannot be stolen. Theft, 
therefore, has no application to land. There is, however, an 
analogous offence — removing the landmarks, and stealing land 
by inches. We are told by Dionysius Halicarnassus (Antiq. 
Rom. 2. 75) that Numa made a law on the subject. Although 
Numa may be regarded as a myth, there can be no doubt that 
aa soon as private property in land was recognised, the offence 
of removing landmarks had to be provided for. Numa, we are 
told, ordered every man to mark the boundary of his land, 
and to set up stones, which were made sacred to Jupiter Ter^ 
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iSf and that, once a-year, on a day appointed, the people 
ohould assemble and offer np sacrifices of grain and fruits at the 
boundaries. This is the mythical origin of the feast of the 
Terminalia, If anyone dared to remove or shift a landmark, he 
was devoted to the god that watched boundaries, and could 
be killed by anyone with impunity. The same Sanction was 
extended to the Ager Eomanus, and the same punishment de- 
nounced against those that took from it to increase their ager 
privatus. 

The Agrarian law passed by Cains Caesar established a fine 
of 50 aurei for every landmark thrown down or shifted, and 
allowed anyone to bring the action. (D. 47,21, 3,pr.) Nerva 
allowed a master to pay the fine, if his slave had removed a 
landmark without his knowledge ; and if the master refused, 
the slave was condemned to death. (D. 47, 21, 3, 1.) Hadrian 
made the offence a crime. (D. 47, 21, 2.) 

IL By F orce. (iJe vi et vi armaia,) 

As there could be no theft of an immoveable, so there could 
be no robbery of it. Still an owner might be ejected from his 
lands by force, and this constituted an infraction of his rights, 
for which a remedy was provided, not by the usual method of 
actions, but by interdict. (D. 43, 1(1, 3, 15.) 

1. The ejectment of any person from an immoveable by 
force, with or without weapons, was a wrong remediable by 
interdict. The essential characteristic of it was, however, that 
it was available for a mere possessor, whether he was owner 
(doiniuufi) or not. But it may be regarded as part of the legal 
protection of owners, for of course an owner out of possession 
could not be dispossessed by violence or in any other way. 

2. A distinction was drawn between force witli weapons 
(r/s armata) and force witliout Aveiipons (I'is cottidiana). The 
most important distinction between the tw’o forms of force was 
this : any possessor, ho'wever unjust his possession, was entitled 
to protection against armed violence ; but a person that had 
acquired possession by fraud or force, or was a mere teiiant-at- 
will of the ejector, had no redress if he were dispossessed by 
force without, weapons. (D. 43, 16, 14.) 

An interdict for recovering possession is usually given when a man has 
been ejected by force from the possession of a farm or a house. He has 
then given him the interdict UncU vi [which commences, UmU tu ilium vi 
d^edst{\* (J. 4« 1 6 ; G. 4, 1 54.) 

By it the ejector is comp^ed to restore possession, if only the ejected did 
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not get possession from his opponent by force, by stealth, or by leave 
vt n£c clam nec precarto\ But if he did, he can be ejected with impunity. 
(G. 4, 1 54.) 

Sometimes, however, the Praetor will compel me, when I have ejected a 
man that got possession from me by force, by stealth, or by leave, to restore 
possession, as, for instance, when I have ejected him with arms. For on 
account of the aggravation of the offence I must suffer punishment so far as 
to reinstate him in possession. (G. 4, 155.^ 

Ihus a person forcibly dispossessed could resort to simple 
force, without weapons, to recover possession. This did not. 
however, interfere with the right of self-defence. An armed 
attack could be repelled by arms ; and ev'en if, in the vicis- 
situdes of the conflict, the possessors should be turned off their 
own land, they still had a right to use arms, if possible, to get 
back. The whole fight must, however, be a single transaction ; 
if, being turned out, the owner retired, and after recruiting liis 
forces renewed the conflict, he would not be justified (non ex 
intervallo sed ex conlinenti), (1). 4*1, !(>, 3, fl.) 

Butin the time of Justinian this distinction was no Imiger 
regarded. 

By the interdict Unde '!'t the elector is compelled to restore posticssion, 
even although the ejected got i)osbcssion from him by force, by stealth, or by 
leave. But under our sacred constitutions, as we have said above (p. 242), 
if any man seizes on a thing by foice, then if it is part of liis goods he is 
deprived of its ownership ; if it belongs to another, he is romiH*llcd first to 
restore and then to pay its value to the victim of his force. And further, he 
that ejects anyone from possession by force is liable under the /ex yu/ut de 7 u 
for employing force, cither private or public. Force is private it no arms are 
used ; but if arms are used to drive a man out of possession, then I’.c 
force is public. And by the name arms is to be undeisiood not only shields 
and swords and helmets, but aBo clubs and stones. ( J. 4, 1 5, 6 ; G. 4, 1 55.) 

If there are several ejectors, and only one has a rod or swonl, it gives the char- 
acter of armed violence to the attack. (IJ. 4U, 16, 3, 3.) Even if they came unamied. 
but tfwk them up in the fight (D. 43, 16, 3, 4), or brought arms and n>frained from 
using them, it was armed force. (1>. 43, 10, 3, 5.) It was essential, however, that 
possession should be gained by the exercise of force, and not by mere threats. (U. 
43, 16, 3, 7.) 

(B.) Riglits to the en joyment and use of an immoveable. 

I. Secretly cutting down trees (arhorum fnrtim caesarum) 
(D. 47, 7) was a special offence created by the XII Tables, but 
scarcely distinguishable from theft. When aiiytliing attached 
to an immoveable was removed, it was at once regarded as a 
moveable, and the person that took it as a thief. If the person 
that cut or destroyed a tree had no intention to steal, but 
had a simple desire for miscliief, then he was responsible 
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for damnum injuria. Now, as in cutting a tree a person could 
be actuated only by one of those two motives, either stealing 
or mischief, there would seem to be no necessity for creating 
the special offence arborum furtim caesarurn. The penalty fixed 
by the XII Tables was changed by the Praetor into a penalty of 
double the value of the trees. (D. 47, 7, 7, 7.) * 

IL Secretly or forcibly interfering with an owner in the use 
of his land (Interdict quod vi aut clammy 

1®. What acts constituted a wrong remediable by this inter- 
dict t The interdict quod vi aiU clam applied only to immove- 
ables (quaecunque in solo vi aut clam Jiunt, D. 43, 24, 1, 4), and 
provided generally for most injurious acts done thereto. (D. 
43, 24, 20, 4.) 

A poun something down B*s well, and spoils the water. (D. 4S, 24, 11, pr.) 

A has pushed B s vines on to his (A's) own land, and they have taken root, bo that 
B has lost the right to remove them. (D. 43, 24, 22.) 

A oarries away the stakes supporting B’s vines. (D. 43, 24, 11, 8.) 

A pulls down B*8 house. (D. 43, 24, 7, 9.) 

A carries away B’s tiles lying ready to be placed on his house ; this is theft (D. 
48, 24, 9, pr.) If, however, the tiles are on the house (D, 43, 24, 7, 10), whether 
actually fixed tc> the roof or simply lying thereon ( D. 43, 24, 8), it is not theft, but a 
wrong remedialde by the interdict 

A lops the branches of B's trees. (D. 48, 24, 9, pr.) 

A removes from B’s land or house any fixture {aliquid aedihut adjixum). (D. 43, 
24, 9, 2.) This does not include keys, door^bars nut fixed to the door, lattices or 
windows not fixtures. (D. 43, 24, 9, 1.) 

A goes uiton B’s farm and scatters the dung from his dung-heap. If A scattered 
it over fields already manured, which might be injured from the excess, it was a 
violation of B’s right to his immoveable. (D. 43, 24, 7, 6.) 

A ploughs B’s meadow, or digs a ditch in his land. (D. 43, 24, 9, 3 ; D. 43, 24, 
22, 1.) But this was not an ofTence when done by a tenant in due course of cul- 
tivation, even against the wishes of the owner, unless harm was done by it. (D. 43, 
24,7,7.) 

A lofw pollards {silva caedua) belonging to B. If they are unripe, it is an offence 
(D. 43, 24, 18, pr.) ; if mature, no harm is done to the owner, and there is no offence, 
ttnlest A intends to carry them off for his own use ; in which case he commits theft. 

2®. To constitute a wrong, the injurious acts must be done by 
force or secretly ; that is, as interpreted by the jurists, against 
the will or without the consent of the owner. 

tJlpiaa says the definition of Quintus Mucius Scaevola satisfied him. A person 
do6B anything by force (ri‘) when he does what he is forbidden to do by the owner- 
(D. 48. 24. 1, 6 ; p. 60. 17. 73, 2.) 

Three definitions are given in the Digest of secret damage. 

A person does a thing secretly [dam) when he does that which he knows to be 
deputed, or likely to be made the subject eff dispute (Quintus Mucius Scaevola, 


* AU PrcsUiT : Quod vi auf tiam actum eat, gua dc rt ogilMr, id gawM aqteriemdi 
ed, reditutu, (D. 48, 24, 1.) 
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D, 50, 17, 78, 2) ; op when he does something without the knowledge o! his 

sary, and has not informed him of it, provided he either expected, nr might ressonably 
expect, a dispute with him (D. 43, 24, 3, 7, Cassius) ; or when he conceals an act 
from a person that he knows would forbid it, and either thinks, or has reason to think 
that it would be forbidden. (D. 43, 24, 3, 8, Aristo.) 

As in the case of theft, the remedy here described may be 
resorted to by anyone having an interest in the immoveable, 
even against the owner. {JVo7i solum domino praedii sed etiam 
his quorum interest opus non factum esse.) (D. 43, 24, 11, 14.) 
Hence by the usufructuary. (D. 43, 24, 12.) 

HI. In certain cases the interdict uti possidetis, although 
having essentially a different scope (see Possession Appendix 
to Dominium), was admissible as a remedy for injurious acts 
done to land. 

To prohibit a man from building on his own ground was in 
a sense robbing him of possession. (D. 43, 17, 3, 2 ; D. 41, 2, 
52, 1.) So when a tenant {inquilinus) refuses to allow the 
owner to enter and repair. (D. 43, 17, 3, 3.) When a neigh- 
bour places his rafters partly on my wall and partly on his own, 
he may be compelled to take them off by the interdict uti possi- 
detis. (D. 43, 17, 3, 9 ; 1). 43, 17, 3, 6.) 

IV. Damage. Damnum injuria. 

The action founded on the Aquilian law, which has been 
explained in its application to moveables, was also available for 
similar damage done to immoveables, as setting a house or vine- 
yard on fire (D. 9, 2, 27, 7), or pulling down a house. (D, 9, 2, 
27, 31 ; C. 3, 35, 2.) 

B. Rights of owners of conterminous immoveables. 

1. “ The Praetor says, when a tree from your house hangs 
over his hon;-e, if it is your own fault that you do not take it 
away, I forbid the use of force to liinder him tlieii from freely 
taking it away and keeping it himself.” (D. 43, 27, 1.)^ 

When a tree growing upon A's land overhangs the field 
or building of B, if A does not cut it down, he must suffer 
B to do so. In the case of a house, the rule is subject to no 
qualification, but in the case of a field it applies only to pruning 
^ees to the height of 15 feet from the ground. (D. 43, 27, 1, 7.) 
The earliest law was in the XII Tables, and the object was to 


^ Ait Preetor : Quae arbor ex aedihui tuts in aedes iUiut impendet. si per te stat 
quominus earn adimas, tunc quominus Uli tarn arborem ad (mere sibqut habere, liceat 
vimJSeri veto. 
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prevent fields being injured by the shade thrown from trees. 
(D. 48, 27, 1, 9.) 

IL A right to gather fruits falling on another’s land {de 
glande legmda), 

" The Prcetor says, when acorns from his land fall on yours, 
1 forbid you to use force to hinder him from ffeely picking 
them up and carrying them away every third day.” ^ (D. 43^ 

28 , 1 .) 

The word acorn (glans) used in the interdict covers all fruits. 
P. 50, 11), 236, 1.)^ 

III. Protection from flooding by rain water (aquae pluviae 
arcendae, D. 39, 3.) 

In the absence of a servitude no owner had a right to the 
rainfall from the lands of an adjoining proprietor. Every 
owner had a right to the water that fell on his own land (D. 
39, 3, 1, 11), and to keep it back, even although he had been 
accustomed to let it pass on to his neighbour. (D. 39, 3, 21.) 
So when a man by digging on his own land dried up his neigh- 
bour’s well, his conduct was not actionable. (D. 39, 3, 1, 12.) 

But every landowner had a right to prevent any change in 
his neighbour’s land by which rain water not hitherto running 
on to his land was made to pass on to it. (D. 39, 3, 1, 2 ; D. 
39, 3, 1, 22 ; D. 39, 3, 1, 14.) There was no remedy against 
the overflow of water from thermal springs (D. 39, 3, 3, 1), nor 
when buildings were injured, for the action was given for the 
protection of fields. (D. 39, 3, 1, 17.) 

But an owner had a right to alter the state of his land, so as 
to throw rain water on his neighbour wdien it was required for 
the purpose of cultivation. (D. 39, 3, 1, 15.) Thus, he could 
make any works for the purpose of reaping the fruits of his 
land (D. 39, 3, 1, 7), including under that designation the whole 
produce of land, such as chalk or stones, as well as grapes or 
corn, (D. 50, 16, 77.) 

Ditches made for the pxirpose of drying the land were also 
within the exception (D. 33, 3, 1, 4); not, however, to let the water 
run on to his neighbour, but to sink into the ground ; for, says 
Ulpian, no one has a right to improve his land by making his 
neighbour’s wmrse. If the owner of the land that suflTers from 
the incursion of rain water has given his consent to the opera- 


* Ait Pnrtor: Olandftn quat ex iUiue in itium cadat, {^otninta iili tetiio 

die leyert, aujerre liceeUt rimjSeri veto.* ** 
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^tion that baa caused the mischief, he has no remedy. (D. 89, 8, 
19.) Nor is there any remedy when the construction of the 
works was authorised by the State (D. 39. 3, 2, 3), or had existed 
from beyond the memory of persons alive. (D. 22, 3, 28 ; D. 39 
3, 2, 3.) 

INVESTITIVE, DIVESTITIVE, AND TRANS VESTITIVE FACTS. 

Having examined the rights and liabilities of an owner, we 
have now to inquire into the wajs in which those rights may 
be acquired, traiiKferred, or extinguished. Througliout this 
part of the exposition it is convenient to assume that the 
investitive or divestitive facts operate without restriction, and 
afterwards to point out the restrictions to which they are sub- 
ject. The following is the arrangement : — 

Investitive Fact.— 

Divestitive Fact. — 

Tb a n h V K.HTIT I V K Facts . 

▲. FactH tf» the ancivni law {rx jure civUi), 

I. A/itnciimlio. 

II. CesMio in jure, 

III. I’gnatplo. 

IV’. Adj lid {ratio (imjc joiutowncruhij*). 

V. Lf'jutnm, 

B. Fnct'^ licluuging to thu law as c'XpaiulciJ and HcttlvJ in the time of Juatinian 
{txjure f/entium), 

I. Areefxio. 

II. Tmdilio. 

III. Pmrripfio. 

Restraints on Invemti ive and Trvnrvestitive Facts. 

A. I’cixdiK that cannot owtuth. 

I. Slavfn. Thr* PtruHum of HlaveR. 

II. Persons hulijcct the jxUria jMtteBtas. Pecullum eatitrfn»r^ fte. 

III. Wivcf. hiihject Ui manua. Jjoa^ Paraphtma^ DotMtlo jtropler nuptias. 

B. Thin^h that caiin<it he owned. 

1 . lira cumiHuhca. 

II. Rea pMicae. (PuUicax Viae ; PuUica Jt umitui.) 

HI. Rea univtraitafit. 

IV. Rea dti'ini jurla ; aaerae^ aanctae, relif/ioaae. 

c. Restraints on conveyance without valuable consideration. iDuaalio.) 

Extension or Investitive and Tbansvxhtitivx Facts— Aoenct. 


l\vE.sTiTivE Fact. 

I. Occupatio is the taking possession of what belongs to 
nobody {ra nullius) wdth the intention of keeping it as one’s 
property. 
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The phrase “ thing belonging to no one ” (res nulUus) is used 
in two very diflferent senses. Thus we are told that — 

Things sacred, devoted, and hallowed belong to no one. For what is 
Heaven’s by right is included in no one’s goods. (J- 2, i, 7.) 

In a sense, what .Tustinianhere states is perfectly true. Things consecrated to the 
Church are not private property ; they do not belong to any specifie(f individuals. But 
they are the objects of rights closely resembling ownership, and should not be classed 
with things that usually are objects of private property, but which for a time may 
happen to have no owner. The phrase “ a thing belonging to nobody ” should be 
restricted to things capable by appropriation of becoming the objects of private pro- 
perty. If the terms employed in the Institutes were correct, the maxim of Roman 
law, that what belongs to no one {res nuUius) becomes the property of the first one 
that takes possession of it, would no longer be true.^ 

Occupation as a mode of acquisition, existed in the following 
cases : — 

1. Living Things. — A ll creatures untamed that live in the 
air, on the earth, or in the water, become the property of the 
person that first takes or catches them. (D. 41, 1, 1, 1.) 

And by natural reason we acquire not only what becomes ours by delivery, 
but also what we have made ours by occupaiio. For previously such things 
belonged to no one ; as, for instance, all that we take by land, by sea, or in 
the air. (G. 2, 66.) 

Wild beasts, therefore, and birds and fishes— all animals, that is, that are 
born on sea or land or in the air — as soon as any one takes them, become at 
once his property by the Jus Gentium. For what formerly belonged to no 
one, is by natural reason given up to him that takes possession {pccupantt). 
And it makes no diflference whether one takes the wild beasts and birds oh 
his own lands or on another’s. Clearly, however, he that enters on another’s 
land to hunt or to snare birds may be forbidden to enter by the owner, if 
seen in time. (J. 2, i, 12,) 

For other instances, see Acquisition of Possession. 

2 . Precious Stones in a state of nature. 

Pebbles, precious stones, and the like, found on the sea-shore, become at 
once by the jus naturale the property of the finder. (J. 2, i, 18.) 

An island that springs up in the sea (this happens at times, though rarely) 
belongs to the (first) occupier, for it is believed to be no one’s. (J. 2, i, 22.) 

3. Treasure-trove (Thesaurus). 

Treasure-trove is treasure deposited in a place for so long a 
time that no one can tell who is the owner of it.* AVhen 
treasure has been hid in the earth for safety, it is not treasure- 
trove, unless it is so ancient that the owner of it is unknown. 


* Quod enim nuUius esiy id nUiont naturali occupatUi coneedUur. (D. 41, 1, 8.) 

• 7%etfliinu eH veins quaedam depossJUo pecuniasn eujus non extai memoriot nt jam 
dtminum non kaheak (D. 41, 1, 81, 1.) 
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A penoQ bought a bouie, mod tent a workniAn to repoir it. The workmAO touital 

money hidden. If it were money thet the previont owner oouUl identify m hin m 

bAving been loet or left by mi>tAke->it must be reetored to him. (D. 6, 1, 67.) 

Treasures that one finds in ground of his own, the late Emperor Hadrian, 
following what naturally seems fair, gave up to the finder. And his decree 
was the same with regard to things found by chance in a place that is sacred 
or devoted, if, again, a man finds treasure in another’s ground when not 
engaged in searching for it, but by chance, he must give up half to the owner 
of the soil. And, similarly, if a man finds treasure in ground belonging to 
the Emperor, half goes to the finder, and half, as Hadrian decrecil, belongs to 
the Emperor. And again, similarly, if a man finds treasure in ground that 
belongs to a city, or to the /iscus^ half belongs to himself, and half to the 
Jiscus or city. (J. 2, i, 39.) 

4. Things were iiullius if their owners had reliii(|uished 
possession of them with the intention of ubiindoniiig the 
ownersliip. 

5. The property of an enemy captured in war was said to 
belong to nobody, and therefore to become the property of tlie 
captors by the right of occupation. 

All that is taken from the enemy becomes ours by natural reason. (G. 2, 69.) 
And again, Jill that wc take from the enemy at ont c becomes ours by the 
yus Cientium, So far docs this rule extend that even freemen, if taken, arc 
reduced into slavery to us. And \ct the\, if they escape Itoin our |>owcr 
and return to their own people, regain ihcu foimcr status. (J. 2, i, 17.; 

Immoveables taken by the Konuins from an enemy were not 
treated as res nullius ; for they were not left us j»ri/.u to the 
actual captors, but were reserved for the »State. When an 
enemy had driven the Romans out, but was afterwards ex- 
pelled, the lands were restored to their fortner owners, arvl 
were not appropriated by the State. (D. 41), 1//, 2(), 1.) 

Moveables belonged to the individual aiptors, subject to the 
rules of prize. If they were the spoil of a common movement, 
they must be divided according to the rules of war ; but when 
they were captured by the enterprise of the individual soldier, 
he was not obliged to share them with his neighbours. This 
seems to be the reconciliation of the apparently conflicting 
passages. (D. 41), 14, 31 ; L). 41, 1, 51, 1.) 

Divestitive Fact. • 

L Dereliction. 

And on this principle it seems quite true to say also, that if a thing is 
r^arded by its owner as abandoned, then any one that takes possession 
forthwith becomes its owner. And it is regarded as abandoned when 'its 

K 
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owner has tlirown it away with the intention that it shall no longer be part 
of hit property ; he ceases, therefore, at once to be the owner. (J. 2, 47 *) 

But the case is quite different if goods are thrown overboard in a storm, in 
order to lighten the ship ; for they still belong to their owners. For it is 
manifest that they are thrown overboard not with any intention not to 
keep them, but in order that both owner and ship may the better escape 
the dangers of the sea. And therefore, if when they are ^ast ashore by 
the waves, or are still floating about at sea, anyone takes possession 
and carries them off with an intention to make gain out of them, he commits 
a theft. 

And a closely allied case is that of things that fall from a carriage in 
motion without the owner's knowledge. (J. 2, 1, 48.) 

Coulcl a hI.'ivo he a derelict? Or did a slave abandoned by 
hia master iH'Come free? In certain cases "where a sick slave 
was ahaiidoned he a( (juired his freedom. But apparently a 
slave might l>y tr<*ated us derelict. (D. 9, 4, 38, 1.) 

>nUw rUitnml Tlu'tin m hi* Hlat'e.on the g^und that Thetis was the child of 
hla female iiUve. In defenc'e it was proved that in a previous action brought by the 
nuiiM of Thetis for the inaitttenanee of the child, the nurse had been told by Sempro- 
nliM to deltvrr up Uie child Lucius Titius, the father of the child. Lucius Titius, 
having fiaid ll»s ni<incy demanded by the nurse, inantimitted Thetis before the Presi- 
dent of Uto pmvinoe. Was this valid ? Paul answered, that as Sempronius seemed 
to have treattsl 'Hietis, the cliihl of the female slave, as a derelict, the manumission by 
iMcius Titiui was jierfectly valid, inasmuch as be had ac<}uired the ownership of 
Thetis by tH'cvpai$o. (1). 41, 7, d.) 


TUA\>VKSTITnT£ FaCTS. 

Tlio modes of conveynneo in the Uomitn law fall into two 
groups, whieh are distinguished fnun each other, according to 
the view o| Justinian, hv tlieir <»rigin ; some descemling from the 
civil law (fx jure rin/i), otliers from the Ju» (Jeniium, But 
“delivery ’ (tratiido), which forms the characteristic mode of 
conveyance ot the Ju^ had a place, although a very 

refill icted one, in the ohlt'st law of Home. The older mi»des of 
conveyance may he called formal, as contrasted with the later 
and mm -formal. 


Austin enuiiuTatt»s among the elements constituting owner- 
ship, the unrestricted power of disposition. Historically, this is 
a relatively modern part ot ownership. Ancient society, and 
in this expres*'ion Home is to he included at some time prior to 
the XII lahles, admits slowly tlie power of free alienation. 
The chief influences retarding tlie growth of individual owner- 
ship are three. (1) In the case of land, tribal ownership pre- 
cedes ownership by households, and that in turn precedes 
ownership by individuals. It ifi only when the clan or tribe 
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ceasefi to be an effective power, and ita place is taken by the 
higher organisation of a State, that households are permitted to 
deal with their share of the tribal land as separate property. 
(2) The joint or single family continues to be a corporate 
owner, long before the head of the family is allowed to act as 
owner instead of as manager of the household estate. The 
joint family exists where the natural family is not broken up on 
the death of the father, but continiioa to enjoy the property 
undivided, under the management generally ot the eldest male. 
In India the joint family is still a living institution ; but our 
acquaintance with Roman history begins at a point where the 
joint family, if it ever existed among that people, as it probably 
did, was f(»rgotten. (3) When alienation is allowed to the head 
of the family, frequently “ ancestral property ” is excluded from 
its operation. 

Our acquaintance with Roman law commences at too late a 
period to enable us to reconstruct from Roman sources a history 
of the steps by which individual ownership was established. 
At the time of the XII Tables, the paterfamilias is owner and 
not a mere manager or trustee of the family property. The 
power of testation is expressly recognised both in respect of 
familia and pecunia* There can be little doubt that at the date 
of the XII Tables, these words indicate two kinds of property. 
Familia m?iy be compared with the ** ancestral estate” oi Hindu 
law, and Pecunia with self-acquired property. But we have no 
positive information to justify any dehiiite opinion. At all 
events, we can go so far as to say that “ booty was probably 
the first case in which the right of the warrior to free disposi- 
tion was recognised. ^Ihe spear was for ages the symbol ot 
domiJiiHin jure ^iiirxtxuni j and the name C^uirites means 
spearsinen. We are reminded that it wjis in the case of prize of 
war that filiifamiliasvjQVQ first allowed to liold private property, 
and there is nothing unlikely in the supposition that the first 
case where the paterfamilias was permitted to act as owner 
instead of manager, was with respect of things taken in war. 
Gains says the ancients considered those things to be emphati- 
cally their own which they had taken from an energy, and accord- 
iiiglj a spear was set up in the Cent umvdral Court, as it were to 
keep in mind the origin of private property. (G. 4, Ifi.) 

One of the most ancient species of Conveyance is the 
Partition of an Inheritance (Judicium familiae erciscundae, i.e., 
dicidundae). When a family broke up on the death of a paler- 
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familioi, if the sons could not agree as to the division, an appeal 
to some tribunal was necessary. The shares were allocated by 
a judicial decree. Tlie transition was easy from the real to the 
fictitious use of a tribunal as a means of guaranteeing a per- 
son to whom property was transferred. In the Roman law, 
eetiu) in jure was resorted to freely as a mode of conveying pro- 
perty, and if a conjecture may be hazarded, property that was 
otherwise inalienable. Mr Poste (Gaius, 2d edit., 171) thinks 
this form of conveyance older than mancipation which was intro- 
duced as a IcKH iiK‘(»nvenient form, and confined to certain things. 
It is true that ccf^sio in jure could be employed not merely for 
the conveyance of re^ mancipin but for res tncorporales, such as 
tutela hiiitimn, uHusfrucius, hereditas (G. 2, 153, Ulp. Frag. 19, 
11, 11, ( 1 ), iirhaii praedial servitudes (G. 2, 29), manumis- 
sion of slavcH (p. 174), and emancipation of cliildren under 
potestas (p. 212), Hit* lact ihai cessio in jure could be applied 
t(» res tnancijn as well as in the other cases, naturally sug- 
gests that it alone was at first empl(»yed ; but the informa- 
tion we possess hardly justifies ns in accepting such a sngges- 
lion as proved. Lo^'kiiig to the heterogeneous character of the 
purpostm tor wliieli cr^sw in jure was employed, the probability 
IS that It was a deviei* used tor enabling alienation to take 
place where the law did not admit alieintion. If inandpatio 
was introdueod in ihr manner stated, it is rather dilVunlt to 
understand wliy it should have been contined to rural servitudes. 
Moreover, then- soems ground for believing that in the case of 

corporeal res ntr maunpi, the uucieiit mode of coavevanee was 
Delivery. (See infra). 

A. Formal Cokvey.wces (AV JuredviU ). 

1. Mantipatiox 

air lr.ins<cnr<l to another by manap.itio ; and for this reason 
md^, .me tallcvi fvj w, And wherever wa/z^Ai/, cuboids good, in jure 

also hoWs Rood. (t;. .. ) Wha, ,he process is. has been told in an 

canter part of our commentaries. (G. 2, 23,) 

Til. form nl con»««,« !». Wa d«cri).ed under •• 

In that way persons, both slave and free, are conveyed (mana^,in/ur) ■ and 
Mim^s (mcludmj oxen, horses, mules, asses , for they are rrr 
Landed property too, whether in town or countrs-, if res ma»ei/i{;xs Italic 
lands, for instance, are 1 , is usually conveyed in the same way. (C. i, 120) 

But if n res is transferred neither by m.meipaiu nor hy in sure 

OMto. ... And further, we must observe that nexus is peculiar to Italian 
sod. and IS inapplicable to provincial. For nes-us can be applied to la^ 
only when it u res ssusssapis and provincial soil is a r « musuipi Bw 
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provincial soil that has the jtts Quiriiium^ stands in the position of Italian 
soil, and therefore can be conveyed by mancipath, (G. 2, 26. 26^, 27, as 
restored by Huschke.) 

And again, of things moveable, or rather self*moving, the following are 
res mancipi : slaves, male and female, and those tamed animals that are 
broken in as beasts of draught or of burden — oxen for instance, horses, 
mules, asses. Rural praedial servitudes are res mancipi; but urban servi- 
tudes are nee mancipi. Stipendiary and tributary provincial lands are also 
nec mancipi, (G. 2, 1 5.) 

Now the teachers of our school think that these arc res mancipi from the 
moment of their birth. But Nerva, Proculus and the other authorities ol 
the opposing school, think they arc res mancipi o\\\s if broken in ; or if so 
excessively wild that they cannot be broken in, that they become res mancipi 
on reaching the age at which such animals arc usually broken in. ((». 2, 15^*) 

On the other hand, wild beasts are res nec maiuipi^ as bears, lions ; and 
aBo those animals reckoned \\ith wild beasts, ;ls elcjdiants and camels; 
and this is not affected by the fact that these animals arc sometimes broken 
in as beasts of draught or of but den. And further, some of the smaller 
animals, — even of tamed animals, some of which, as wc have s.iid above, arc 
7‘cs mancipi ^ — are classed ns res nec mancipi, ^( i. 2, 16.) 

And, again, almost all mrorp(>rcal things arc rc\ ncc maniipi^ except 
servitudes over landed property in the country. 1 hese aie fcs mancipi^ 
although reckoned with things incorporeal, {C. 2, i;.; 

Tlie passages from Gains manifestly show that the grtnip rsllriJ rr$ manrfpi waa 
based n|»on no logical considcr.atioiis, hut nuist ho asiTibod to ibo ftcoiilont* of 
history. It included some iiioveahles, as it were, capricioiiHly, and hnmoveahleii 
partly by a geographical and pj rtly by an arbitrary bound.ary. 1 lie mannpi aiu 
charaettrined by the circumstanco that they im hulo things known to tho Homans 
in the earliest times, and nut such as lH.‘canic known t>nly wlo-n they carried their 
conquests out of July. Thus immoveahlcs out of lUly were rrj* nrr mancipi: 
elephants and camels, altbouK'h beasts of burden, are also rrs ncc mancipi^ Im'cmuso 
they were introduced at a late periisl. The circiimsUnro that rights of way and 
rights to w’ater-courses are res mancipi^ but not rights to lights and olh» rs that ariso 
only in crowded cities, shows that the group of rri mancipi form. d whoa the 

Romans were in a purely agricultural stage. The c<»stlicr jewels (as to jsrarls, see 
Pliny, 9, 53) were excluded, because they were unknown at the lime when the 

distinction was made. May not gold and silver have l>een omitted for tho same 
reason ? 

Ulpian and Gains agree in stating that delivery itraditio) is the ai»prr)priate mode 
of conveyance of rw nre mancipi. (Ulp. Frag. 19, 7 ; G. 2, 19.) “ If 1 deliver to you 
a garment, or gold, or silver, whether by way of sale or gift, the thing becomes yours 
without any formality.” (G. 2,20.) It could hardly have been otherwise. Even at tho 
stage when the paterfamilias is regarded not as owner, hut as a mere manager, of the 
joint family property, he must have had power to receive or deliver the numerous 
articles required in the daily course of life. It would have l)cer% impossible to have 
recourse to cevtio in jurt for these innumerable little transactions. I'he probability is 
the notorious and troublesome form of maneipatio was only required in the truis- 
fer of articles forming the permanent stock or capital of an agricultural community, 
as land, slaves, cattle, beasU of burden or draught ; where the right of the paler- 
famHias to alienate might not be so fully recognised. At all events, tbs requiremeai 
of mamcipatio Indicates that great publicity and solemnity were nt<;mmary to assure a 
pmehaser, and to relieve him of aU dread of distorbanoe from thoee whom the |W<sr* 
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•tlilillilml, ibe tmlaovamm of the maneipatio vaAt it unpopular, and it wii not 
fUqpdM In iiio com of now aiticlM of property introduced among the Bomm ; 
aelirltlietaiiding in the caae of urban aervitudei and camela, the reason ol the 
4l(rtlnctkNi would have claaaed theae with ret aumeipi. 

A diatinction of some importance existed between moveable 
fi$ mancipi and immoveable res mancipi. Moveable res tnan^ 
eipi could not be transfeiTed unless in the presence of the 
parties ; and so far was the origin of the word (manu eapere) 
regarded, that not more could be conveyed than could be held 
in the hand. But immoveable res mancipi need not be in the 
presence of the parties, but might consist of parcels in different 
parts of the country. (Ulp. Frag. 19, 6.) 

But in one point the conveyance of landed property differs from the con- 
veyance of everything else. For persons, both slave and free, and animals 
too that arc res mancipi^ must be present in order to be conveyed ; and not 
only present, hut actually grasped by the receiver of what is given mancipio^ 
from which comes the term for such conveyance, mancipation the thing being 
taken in the hand, liut landed property is usually conveyed in absence. 
(G, I, 121.) 

The mode of ennveynnee that superseded maneipatio whb “de- 
livery.” As delivery could take place only when the parties 
were on or near the land to l)e transferred, it was often less con- 
venient than maneipatio. Hence there continued to be a reason 
for keeping alive the ancient mancipations for land in Italy. 



I. Injure cessio takes place thus : Before a magistrate of the Roman people, 
as the Fr.ett>r, or l>eforc the president of a province, the man to whom the 
thing is being granted appears holding it, and makes his claim thus : “This 
slave, I '‘ay, is mine, es jure (Juiniiumr Then after he has made his claim, 
the Fr.rtor asks him that gi.uus it whether he will make a counter claim. 
And when he says no, or remains silent, then the Praetor makes over the pro- 
perty to the cl.iimant. This is called a ie*::s nc!i,\ and can take place even 
in the piovimes before their I’rc^idcnts. ((i. 2, 24.) 

Often, however, indcetl almost alv\a\s, wc use mancipiiiio. For when we 
ourselves can do it by ourselves before our friends, it is needless to seek 
out a hanlcr \\.»\ of doing it belore the iT^tor, or the President of a pro- 
vince. (G. 3 , 25.) 

Thrt«c thus rtMpnred ; the owner « ho con\ey» {crdfnt\ the purchwer 

wul U»f Prwtor, mho give# judgnicnt {addint). (Ulp, 1 rag. 19. 10.) It 
wua a nxHie of alimation appheaUe Uith t4» re» maHcijn and m nre mancipi ^ to cor- 
poreal and inwr|K»real thing*. Thu» a usufruct, or inheritance, or legal tutelage of a 
freed woman, can lie cotive\ cd by thia mode. (p. 2o0.) 

2. Restrictitui special to in jure cfffio. 

And finally, it must be observed that persons in pofes/a/c, in manu, or in 
ipio, can acquire nothing by injure ussio. For since such persons can 
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have nodiifig of tiicir owii» it follows that they can of themtdves daka 
nothing as their own before a court of law im jure* (G. a, 96.) 

Bonitarian Ownership. 

And next, we must note that among aliens there is but one form of ownership 
{dominium)* So that in each case a man either is the owner, or is in no sense 
an owner. Aftd this was the law formerly among the Roman people ; for in 
each and every case a man either was owner ex jure Quiriiium% or was in 
no sense an owner. But afterwards owmership parted into two kinds ; so 
that one man may be owner ex jure Quiri/ium, and another have the 
property in bonis. (G. 2. 4a) 

For if I transfer to you a res mancipi neither by mancipatio nor by in jure 
cessiOy but by simply handing it over, then the thing becomes yours in bonis^ 
but will remain mine ex jure Quiritium until you by continued possession 
acquire it by usucapio. For as soon as the full time for usucapio has run, 
the thing is yours at once by absolute right, that is, both in bonis and ex jure 
Quiritium^ just as if it had been transferred by mancipatio or in jure cessio* 
(G. 2, 41.) 

The aim of the law of prescription {usucapio) waB to heal 
defective titles; the conditioiiR under which it applied will be 
stated presently. But a question ariseH, what were the rightH 
of a purchaser, for example, that had obtained possession of a 
slave l:)ought and paid for, but had not taken a conveyance by 
mancipatio or cessio in jure? After the pericui . I itsncopio hud 
expired, he was owner (chmiinus e.r jure Quiritium), and was 
entitled to all tlie remedies provided by law for owners ; but 
suppose, before that time had expired, some one, making an 
adverse claim, took away the slave, what remedy had the pos- 
sessor t He could not sue as owner, heeause he \va8 not <jwner ; 
he could not sue the adversary as a r()bl)er, because the adver- 
sary set up a bona jide claim to the slave. It is Tjossible that 
when interdicts were introduced (see p. 372, Possessio), the 
purchaser was protected against violent dispossession ; but 
this remedy had imj^erfections of its own, and was subject to 
this special disiidvantage, that it was not available against 
every possessor. In justice, however, a buyer, in the case 
supposed, ought to have as complete a remedy as if he were 
actually owner; and such a remedy w^as finally supplied by 
the Praitor by the aid of a fiction. 

Of the same kind is the called Publiciana. For it Is given to a man 
that seeks to recover property of w’hich he has lost possession ; property 
delivered to him for some lawful reason, but which he has not yet accjuircd 
by usucapio. Now he cannot in the inientio claim it as his exjure Quiri/ium. 
By a fiction, therefore, he is held to have acquired it by usucapio, and^ 
being thus made quasi-owner ex jure (Juiriiium, he puts forw'ard an inteniio 
worded as foUow» : " Let there be a judex. If the slave that Aulus Agerius 
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bought and had delivered to him had been in his possession for a year, if, 
in that case, the said slave, about whom the action is brought, would be his 
ex jure Quiritium, and so on.” ‘ (G. 4 , 36 .) 

For the of intentio^ *ce Book IV., Proceedings in Jure. 

Now thoTc cutiones of which we have spoken, and any like ones, are 
grounded on statuic and on the jus civile. But there aro other actions 
introduced by the I’ra ior in virtue of his jurisdiction ; actiones both in rent 
, and in personam. And of these we must give instances in order to show 
what they arc. Often, for example, the Praetor allows an actio tn rem^ in 
which either tlic plaint iti affirms that he has acquired by Q^2i%\-usucapto 
what he has not acquired by usucapio; or, on the contrary, the possessor 
says that his advcisary has not acquired by usucapio what he has so 
acquired, ('j. 4, f), 3 ) 

Kor suppose that another's property is handed over to a man on a lawful 
ground, m the (asc of a pun li.isc (hir instance;, a gift, a dowry, or legacies, 
and he has n<»i yet l>e(dmc its owner. If now, by accident, he loses pos- 
session of that property, he has no direct actio in rem to recover it. For 
the rti ///'//ci SCI forth b\ llic jus cii ilc arc open only to those that claim as 
owners. But befau‘'C it was doubih*ss hard that in such a case an action 
should Ik? wanting, the Pi.eior brought in an action in which he that has 
lost possession afintns that he h.ad a<«juircd that property by usucapio., and 
so claims It as his own And this is (ailed the ehtio Publitiana., because it 
was fust pul foiih in the edi< i by the I'r.elor Publicius. (J. 4, 6, 4.) 

Cieen* iiu nViotm % C^uinVuH PuhhciiH as Piwtur about u.c. GG. (Pro Cluentio, 45.) 
Some wriu;r» ihmk it wa* inlrodiusii much earlier l»y another Publuius. 

Afler the .trfio Pahlicimat was introduced, a buyer, without 
taking li title by uiamipation, bocanie, for nearly all purposes, 
owner. He could ind, until his title was perfected, convey the 
property by viauclpatio or cr.s.^l(> in Jure to another; but he 
could practically accomjdi.sh the same object by simple de- 
livery, Wity tliim. it may be askm), did the cundirous form 
of mancipation survive f Why did it continue to be employed 
until, at least, the time of (iaius, and probably many years 
afterwards? A reason lias been already mentioned wliy, in 
Uio case of land. imnuMpation should have bt‘eu maintained. A 
oonveyanco of land by mancipation could be effected at any 
difltnnco from the land, but a conveyance by simple delivery 
required to be on the spot In the ease of slaves a different 
reason existed. No one but a legal owner (dominta ex jure 
Quiritium) co^ld employ a public mode of manumission ; under 
tbe Empire, the utmost that a person could do, wliose title 
was not perfected by usucapio, >vu 8 to make his slave a Latin 
{LcUinus Junianus), (G. 1, 17 ; G. 1, 33-35.) In every other 

^Jsdrn Si fmem iomimem Auiui Jfferim emit {H is) ei trndihu est, ammo posse- 
wiiumkosmmtwktiis ^ car ^'arre Quiritimm ^msssss sporierot ot 
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"respect* however, the imperfect was as g'ood as the perfect 
title. The owner of a slave, sold and delivered, although he 
remained teclinically owner {domims ex jure Quiritium\ was 
not permitted to exercise any of tlie rights of an owner. (G. 

1, 54.) Thus if an inheritance were left to the slave, it became 
the property* of the buyer, not of the owner, wl)o retained 
a mere naked title without any beneficial interest. (U. 2, 88; 

G. 3, Hid) 

In the time of Gains the manetpaiio was still employed, and 
the technical difference between Quiritnrian and (as it has been 
termed by modern writers on law) Bonitarian ownership was 
still maintained. Rut between the time of Gains and Justinian 
the mauciputio fell into desuetude; and even the very name, 
so redolent of antiquity, of the old owner (thminuM ex jure 
Quiritinm) had become a puzzle to lawyers. Justinian tells 
us that the old distinction was obsolete, and ht^ ordiTod the 
phrase dorninus ex jure. Quiritinm to be expung<‘d from the 
legal vocabulary, as serving no ])urpose but to perplex students 
on their first acquaintance with the law, ((). 7,2.'), 1.) J he old 
Publician Action was, however, still referred to, and tlie edict 
of the Pruitor is quoted by Justinian. ‘ “ I will give an action 

toany one that demands that which has been delivered to him 
on some lawful ground by another than the owner, and of 
which lie has not acquired the ownershij) by umcapioJ' (D. 8, 

2, 1, pr.) As given by Justinian, the edict omits words that 
must have at one time been in it, ‘‘or by an owner without 
mancipatio or ces!<io in jure” or words to that effect. By means 
of the Publician Action, therefore, any one could recover pro- 
pertv from third persons if he had all the requisites of a title 
by usucapio, except only the lapse of the necessary time. 


in. USVCAPIO. 

Usticapio is the acquisition of ownership by possession for the 
length of time revpiired by law.* (Ulp. Frag. 1, 9, 8.) 

The full time for usucapio of moveables is a year, but of lands or 
houses, two years. This is provided by the statute of the XII Tables. 
(G. 2, 42.) 

And this rule was adopted lest the ownership of propei^ should remain 
too long uncertain. For the space of a year or two years — the lime in 


* Si quis id quod traditur ex justa ea%ua non a domino d nondum uiucapiuM peUt, 
Judicium daho, 

» Uoueapio at adjcctio dominii per conlinuationcm pouetntmis UmporU Ugt dqpnitt. 
(D. 41, 3, 3.) 
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whk^ a possessor was allowed to acquire by usucapio — was long enough for 
an owner to look after bis property. (G. 2 , 44*) 

1. The conditions necessary to acquisition 'per usucapionem. 

1®. A certain length of possession. 

There is no difficulty in mensuringthe time, one or two years 
as the case may be, when the thing remains continuonsly in 
the possession of one per8f)n for the whole time ; but does the 
time run when the thing has passed out of the possession ot 
the first holder? The answer to this question depends upon 
several circumstances. When the times of possession of two 
holders may be counted together to make a title, there is said 
to be an addition of possession (accessio possessionia). The 
fcdlowing ]>nKH;igo in tlie Institutes has suggested a doubt 
whether ucci sHion of this nature was permitted in usucapio, or 
whetln*r it was first introdin^cd when the newer kind of pre- 
scription — called long possession — was brought in. Cujas 
thought that the passage implied that no accession existed in 
the case ol usiuapio, but it seems hardly credible that the 
purchaser could n<»t count the time of the vendor ; and the 
conjecture <»f Viuuius that Justinian refers to his usucapio of 
moveables in three years may be accepted as a way out of the 
difficulty. 

Long po*5^cs«iion tbnt bnd begun to the profit of the deceased goes on 
without a break to his heir or />onorum possessor^ and that though he knows 
the estate is anotliei's. lUu jf the po>»session by the deceased began unfairly, 
the heir or iumoruin poiSt’s5t>p\ though ignorant of this, cannot profit by the 
possession. And a constitution of ours has settled that in usucapio too the 
like rules shall be (*b>cr\ed, so that the tunc goes on. being reckoned without 
a break. J. 2 , 6, 12 .) 

^.) UnivtTsal stu cesKion. — In this case tlie rule is as stated 
by Justinian. The good or bad faith of the universal successor 
18 immaterial. Hence, it tlie deceased bought a slave that he 
belie ved to belong to the seller, but Ids heir knows that it did 
not, his heir may nevertheless continue the and become 

owner when the necessary time has elapsed. The reason is, that 
the good faitk required to support usucapio relates to tlie moment 
at which the possession is acvjuired ; if the possessor afterwards 
discovers that he is mistaken, he is not bound to give np the 
thing he has bought. 'J'he knowledge of tlie heir, who is 
regarded not as a new person, but as continuing the legal 
personality of the deceased (D. 44, o, 11), is equivalent to 
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such 8) subsequent discovery on the part of the deceased, and 
therefore does not affect his title. 

A thing has been bought by the deceased, but not been deliveml to him in his life- 
time. It is Srst given to the heir, and the heir knows that it does not belong to the 
seller. The possession of the heir is tainted with bad faith from the 6rst, and con- 
sequently he takesono advantage from the gootl faith of the deceased. (D. 41, U, 43.) 

A person has kept a slave that he knew to belong to another, and dies. 11 is heir 
is ignorant of the fact. The bad faith of the deceased prevenU the heir aciiuiring it 
per utacapionem. (C. 7, 30, 3.) 

(2®.) Singular succession. 

Buyer and seller too reckon their times jointly, as the late Kmpcrors 
Severus and Antoninus laid clown in rescripts, (j. 2, 6, 13.) 

When a person acquires possession from another by gift, 
purchase, or otherwise than by universal HUecos«ii>ij, the bad 
faith of one does not vitiate the title of the otlier. Hence, if 
both possessors hold in good faith, the time of each is added 
to make usucapio ; but if either holds in bad faith, only the time 
of possession of the other is reckoned. (C. 4, 48, 3 ; D. 41, 4, 
2, 17.) 

A acquires posHession of a moveable in good faith, and after six months h«’ 11» it to 
B, who, after keeping it five months, sells it to C. If B and C are ignorant of any 
defect in the title, C becomes owner in a mouth. (D. 44, 3, li>, 1.) 

2°, The possession must be uninterrupted. An interruption 
of possession is called usurpatio (D. 41, 3, 2), and is either 
physical interruption {naturalU usurpatio)^ or legal interruj)tion, 
when a hostile claim is set U]). 

(1°.) Natural or physical interruption {naturalin anurpalio) 
occurs when the possesst^r is ejected by force, or wlien a move- 
able is carried away by force or fraud. (D. 41, 3, 5.) 

A obtains a gift of a slave from one wlioin he believes to be owner, and within a 
year manumits the slave per viudirtam. The donor of the slave was not really the 
owner. The manuntission is not valid, because A was not owner (duminut txjure 
Quiritivm ) ; but it interrupts the possession, as A deliberately resigned his right to 
thesUve. (D. 41, 6, 5.) 

Excf.PTIO.vs. — P ossession was not lost when a thing was 
pledged. The creditor had possession both in law and in fact, 
but his interest was not in the possession for its (^wn sake, but 
merely as security for his claim, and for the purpose of mucapio 
the possession of the owner was not regarded as iuterruptecL 
(D. 41, 3, Hi.) 

The same rule was observed when an immoveable was let to . 
8 tenaut-at-will ( precar ium). The tenant bad, as will be shown 
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afterwards, le^al possession, but still it was not an interruption 
to break the usucapio. (D. 41, 2, 36.) 

But if the creditor parts with the possession to another, by 
selling the thing pledged or otherwise, the usucapio is broken. 
The same rule applies when the possession of a moveable is 
parted witli on loan or for deposit ; the usucapio is not broken 
unless the borrower or depositee delivers the moveable to 
another. (D. 41, 3, 33, 4.) 

(2°.) Legal interruption (civiiis nsurpatio), Usucapio^ properly 
speaking, was not interrupted by legal proceedings. (D. 41, 4, 
2, 21; I). 41, 6, 2.) But in consequence of the general rule 
that judgment in an action proceeded on the facts as they 
existed at the time of the commencement of the action (litis 
contestaiio)^ (Hook IV., Litis Contest)^ if the period of usucapio 
had not then expired, the owner could recover his property, 
althougli it had expired before judgment was given. 

3°. The poKsessor, to become owner by usucapio, must believe 
at tlie time lie obtains possession that he has a legal power of 
disposition {bona fnles). (I). 41, 4, 2, pr. ; D. 18, 1, 27.) 

We rnay acquire by usucapio even things delivered to us by one that was 
not their owner, and that whe her they are res mandpi ox res ncc mandpi, if 
only we received tlicni in good faith, believing that he that delivered them 
was the owner. (G. 2, 43,) 

T1 le belief, if erroneous, must have reference to a fact ; if it 
arose from a mistake in law, it profits the possessor nothing. 
(D. 41,3, 31.) 

Seiu8 huvR a thing from a person th.at he knows has been interdicted by the 
Pnetor fr<»in dinpoHing of his property, lie cannot gain by usucapio. (D. 41, 3, 12.) 

TitiuH purcliasfM a slave from a boy that he knows is a pupil, under the mistake 
in law that a pupil can sell without the consent of his tutor. Tilius is not a bona fide 
posaessor, and dotjs not acquire by usucapio. (D. 41, 4, 2, 15.) 

At what moment must the good faith {bona fides) exist t 
Upon this question a controversy existed between the two 
schools of the Sabiiiians and Proculians. The difference of 
opinion came out most distinctly in the case of sale. When 
the price was agreed upon by the buyer and seller, the buyer 
at once acquired a right to the delivery of the thing ; but until 
it was delivered, he had no right, as against the world, to the 
thing itself. Which point, then, ought to be selected as the 
moment at which good faith should be required t — the moment 
of sale, when the right to delivery was acquired, or the moment 
when, by delivery, possession was actually obtained? The 
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ProcuHane i3rp;ed that the time of sale ought tob^oo^ced to 
the Sabinians, the time of delivery; and this ofSjJf Ulpian 
tells us, was adopted. Hence if between the time m ^ale and 
delivery the buyer came to learn that the seller was not 
he obtained a possession tainted with a knowledge of ilU 
and therefore *failed to acquire by usiictfpio, (L). 41, 3, 10; D, 
41, 3, 15, 3.) 


In the case of moveables, the good faith of the possessor 
seldom availed him anything, because moveables, if disposed of 
unlawfully, were generally regarded as stolen, and, as will be 
seen presently, stolen goods could not be acquired by usucapio. 


But sometimes it is otherwise. For if an heir, in the belief that a thing 
lent or hired out to the deceased or deposited in his hands forms part of the 
inheritance, sells that thing to some one that receives it in good faith, or 
gives it away as a present or as a dowry, there is no doubt that the receiver 
may acquire it by usucapio^ since the thing is no way tainted by theft ; seeing 
especially that the heir that alienates in good faith, believing it to be his own, 
commits no theft. (J. 2, 6, 4 ; G. 2, 50.) 

And again, if the man that has the usufruct of a female slave believes her 
offspring is his. and sells or gives it away, he docs not commit theft. For 
there is no theft where there is no theftuous aim. (J. 2, 6, 5 ; G. 2, 50,) 

And in other ways it may happen that a man may transfer to some one 
what is a third person’s, yet without any taint of theft ; and so the possessor 
may acquire it by usucapio, (J. 2, 6, 6 ; G. 2, 50.) 

A farm that belongs to another anyone may obtain possession of without 
force, if it is lying neglected by the carelessness of its owner, or by his death 
without leaving a successor, or by his long absence. If, then, such a possessor 
transfers it to another that receives it in good faith, this new possessor will 
be able to acquire it by usucapio. And even although he that obtained pos- 
session of the farm while it was unoccupied knew that it belonged to some 
one else, yet this does not impair the claim to usucapio of the possessor in 
good faith. For the opinion is now quite set aside, that a farm can be the 
object of theft. (G. 2, 51.) 

Exceptions. — In some cases hona fides was not required. 

(r.) On the other hand, again, it happens that a man that knows he is in 
possession of another’s property may acquire it by usucapio. An object, for 
instance, forming part of an inheritance, if the heir has not yet obtained pos- 
session, anyone may possess. For he is allowed to acquire it by usucapio^ 
if the object is such as to admit of usucapio. And this kind of possession 
and usucapio is called pro herede (in room of the heir). (G. 2^ 52.) 

And so far is this allowance carried, that even landed property may be 
acquired by usucapio in a year. (G. 2, 53.) And the reason why even in the 
case of landed property the one year’s usucapio obtains is, that formerly 
inheritances themselves were believed to be acquired as it were by usucapio^ 
by possession of the inherited effects. (And that of course in a year ; for 
the statute of the XI 1 Tables ordained that landed property should require 
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two ycarsyfoc; *^Aiap{fi; ctlicr property one year. An inheritance, then, 
seemed toVthe other property ; ” for it is not landed, seeing it 

is not even ♦ *-»tporeal). And though the later belief was that inheritances 
could nnA 'be acquired by usucapio^ yet in regard to all property forming part 
of aift inheritance, even landed property, the period of a year for usucapio 
r'emained. (G. 2, 54.) ^ 

And the reason why so unscrupulous a possession and consequent acquisi- 
tion were allowed at all was this : — the ancients wished heirs to enter on 
inheritances with all speed, that there might be persons to perform the 
sacred rites then observed with the utmost care, and that the creditors might 
have some one from whom they could obtain what was theirs. (G. 2, 55.) 

This kind of possession and of usucapio also is called lucrativa (gainful). 
For in it a man knowing that something is another’s, yet makes gain there- 
from. (G. 2, 56.) 

But in our day it is no longer gainful. For at the instance of the late 
Emperor Hadrian, a Senaius Consultum was passed declaring that such 
acquisitions might be recalled. The heir, therefore, by laying claim to the 
inheritance, may recover the property from him that has acquired it by 
usucapio^ just as if it had never been so acquired. (G. 2, 57.) 

But if there were a heres necessarius in existence, by the strict rule of law 
no one else could acquire the property by usucapio pro herede. (G. 2, 58.) 

Tliese pama^es anticipate some observations that fall to made in regard to the 
history <if Inheritance. (See Book 111.) 

(2*.) Again, if property is mortgaged to the people, and is sold by them, 
and the owner comes into possession, in this case usurecepiio is allowed. 
For land, however, it requires two years. This is the meaning of the 
common saying, that after a public sale of lands {pracdiatura\ possession is 
regained by use {usurecipi). For he that buys from the people is called 
praediator. (G. 2, 61.) 

The meaning of this appears to be, that if the buyer does not turn out the owner 
within two years after the sale, he forfeits his purchase. 

4°. Juiititff Tit ulus. 

Possession by mistake, on some untenable ground {error falsae causae), 
docs not give rise to usucapio. As, for instance, when the possessor has not 
bought a thing, but thinks he has bought it ; or has not been given it, but 
thinks he has been given it. (J. 2, 6, ii.) 

The must usual case where this mistake arose was when a thing was conveyed to a 
man in a way that would have made him owner, but for the fact that the person 
executing the conveyance had no right to alienate the thing. This was not an 
error falmt cauMte, If there was no intention to transfer the ownership, as when 
possession was given to a mortgagee, there could not be a justu* tUuiut, and the 
mortgagee did not acquire by tutucapio, (D. 41, 3, 13.) 

2. Special restrictions on acquisition by usucapio, 

A. As to persons. 

Certain persons could not be deprived of their property by 
adverse possession, on the ground that they were not in a posi- 
tion to assert their rights. The theory upon which usucapio was 
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based, was the presnmed neglect of the owner. If an owner, 
after being allowed a reasonable time to discover and claim his 
property, made no claim, it was but fair that the innocent 
possessor should obtain a perfect title. If, however, the true 
owner were in a position where he could not protect his inter- 
ests, it was re&sonable that the adverse operation of uattcapio 
should be suspended until such time as his disability was re- 
moved. The suspension ought not, however, to go beyond 
that limit. (D. 4, 6, 37.) Hence the following persons were 
allowed to rescind a title acquired by usucapio, if they applied 
within one year from the time their disability ceased. (C. 2, 
50, 3.) 

(l^) Fenons under the age of twenty-five years could rescind a title, even if their 
interests were looked after by tutors or curators, if the Praetor thought the application 
was made on good grounds. But if they were not defended, they were entitled 
absolutely to rescind the acquisition. (D. 4, 1, 8.) 

(2^) Persons absent on the service of the State. This includes soldiers on actual 
service (D. 4, 6, 45), (not on furlough, D. 4, 6, 35, 9), army doctors (D. 4, 6, S3, 2), 
Governors of Provinces, and other officials (D. 4, 6, 35, 3), and the wives of such 
persons. (C. 2, 52, 1.) Their privilege lasted from the time they left home until 
they returned. 

(3".) Persons in custody [in vinctUU), or captured by brigands or pirates. ( I>. 4, 6, 9.) 

(4^) Persons living in slavery (D. 4, 6, 11) until an action is brought claiming 
freedom. (D. 4, 6, 12.) 

(6®.) Captives taken in war. (D. 4, 6, 1, 1.) 

2°. Certain persons cannot acquire by nmcapio. 

On the contrary, again, if a man away in the service of the commonwealth 
or in the enemy’s power acquiics by mucapio the property of a citizen at 
home, then the owner is allowed, when once the possessor has ceased to be 
away in the service of the commonwealth, to lay claim to the property within 
a year, and rescind the usucapio. And the form of the clainr is this ; the 
owner aft'irms that the possessor has not got the properly by use, and that 
it is therefore his. And this sort of action, the Pra‘tor, moved by a like 
desire for fairness, puts within the reach of certain others also, as one may 
learn from the larger volume of the Digest or Pandects. (J- 4 » 5, 5 .) 

This is the converse case. In the former, an absent owner was allowed to rescind a 
title acquired by mucapiOf because he was not in a position to prevent the aoc{uisitian ; 
in this case, an owner at home was allow’ed to rescind a title ucquired by a person 
that, being absent, could not be sued. In the second case, the ground of relief was 
that, owing to his being Iteyond the jurisdiction, or from some other cause, an action 
could not sooner be brought. (D. 4, 6, 21, pr.) Thus rescission was granted 
against Consuls or Pnetors after their year of offie-e, because previous to that time they 
could not be sued ; but not against patrons at the instance of freedmen, or parents at 
the instance of children, because the Pretor in those cases could allow %n action if 
he thought fit. (D. 4, 6, 26, 2.) In like manner, insane persons, or children that 
acquired by usucapio^ could be sued after their disability was removed, and tlie acqui- 
litkm rescinded. (D. 4, 6, 22, 2.) Again, the same remedy availed against those 
that by craft bad prevented an action being brought against them. (D. 4, 6, 24.) 
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The ection employed in these esses, and introduced by some Prstor, was called 
A etio PuhliciaruL reMciasoria, It must be brought within a year from the removal of 
the disability (C. 2, 50, 3), and it could be brought against the heirs of the persons 
that acquired by uaucapio, (D. 4, 6, 30 ; B. 50, 17, 120.) 

B. As to things. 

As usucapio was a mode of acquiring ownership •(dommiMwt ea 
jure Qiiiritiurr), it follows that whatever things were incapable 
of being held in such ownership, were not susceptible ot 
usucapio. 

I®. But sometimes, notwithstanding the utmost good faith in the possessor 
of a thing, usucapio never begins to run. As, for instance, when he is in 
possession of a freeman, of something that is sacred or devoted, or of a 
runaway slave. (J. 2, 6, i ; G. 2, 48.) 

2®. Estates in the provinces, too, do not admit of usucapio. (G. 2, 46.) 

3®. And formerly the res mancipi belonging to a woman in the tutela of 
her agnates could not be acquired by usucapio unless she had delivered them 
by authority of the tutor; for so the statute of the XII Tables provided. 
(G. 2, 47.) 

4®. Property belonging to our fiscus cannot be acquired by usucapio. But 
Papinianus gave a written opinion, that if unclaimed property has not yet 
been reported to the fiscus^ any portion of it delivered to a purchaser in good 
faith may be acquired by him by usucapio. And so the late Emperors Pius 
Severus and Antoninus have declared in rescripts. (J. 2, 6, 9.) 

An edict of the late Emperor Marcus provides that the purchaser of an- 
other’s property from the fiscus may, when once five years have passed since 
the saE*, successfully resist the owner of the property by an exceptio. And a 
constitution of Zeno too, of blessed memory, has provided well for those that 
receive anything from the fiscus by sale or gift, or any other title. For it 
provides that they are at once free from all concern, and must come out 
successful, whether they are sued or themselves go to law ; while against 
the sacred majesty of the Treasury an action may be brought at any time 
within four years by those that think that in virtue of their rights as owners, 
or as mortgagees of the property alienated, some actions are open to 
them. Our own imperial constitution too, lately published, makes the same 
regulations with regard to those that receive anything from our palace or that 
of the Empress {yenerabilis Aui^u 5 tae\ as are contained with regard to 
alienations by the fiscus in the constitution of Zeno just mentioned. (J. 2, 6, 14.) 

And last of all, it must be observed that the thing ought to be free from 
any taint in order that the purchaser in good faith, or other possessor on 
lawful grounds, may acquire it by usucapio. (J. 2, 6, 10.) 

5*. Sometimes, however, notwithstanding the utmost good faith in the 
possessor of an'^thePs property, the time for usucapio never begins to run. 
(G. 2, 45.) For things stolen or possessed by force cannot be acquired by 
usucapio^ not even if possessed in good faith during the long time of which 
we have sfJbken. For in the former case it is restrained by the statute of 
the XI 1 Tables and the Ux Atima, in the latter by the icx jfuUa et Plautia. 
(J. 2 , 6, 2 ; G. 2, 45.) 

And the bearing of the saying that in the case of things stolen or pos* 
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•essed by force usucapic is forbidden by law [by the law of the XII Tables], 
is, not that the thief or possessor by force cannot in person acquire by 
usucapio (for, on another ground, usucapio is not open to them, because, 
namely, they are possessors in bad faith) ; but this — that no one else, although 
in good faith he buys or on other grounds receives from them, can have any 
right to acquire by usucapio^ And hence, in regard to moveables, usucapio 
by a possessor in good faith must be rare. For he that sells, or on any other 
ground delivers what is another’s, therein commits a theft. (J. 2, 6, 3 ; 
G. 2 , 49“5o0 

The Ux Atinia seems to have extended the law of the XII Tables to the case of 
henafide possessors. It was passed about b.c. 198. 

A tutor fraudulently sells part of the property of his pupil. A tutor hod a 
power of sale only so long as ho acted in good faith in the administration of his 
pupil’s property. The moment he attempted to cheat his pupil he was regarded as a 
thief, and the thing parted with was stolen goods {ret furtiva). Hence it could not be 
acquired by a potwesaor even if ignorant of the fraud. (D. 41, 4, 7, 3.) 

A tutor, in disregard of the express order of the Will by which he was appointed, 
sold some slaves that on account of their skill the testator ordered to be kept for bis 
heirs, to a purchaser ignorant of the prohibition : there can be no utucapio of tlie 
slaves. (C. 7, 26, 2.) 

A slave, to defraud his master, carries off some of his separate estate (jvruftum), 
and delivers it to Gaius. As soon as it is delivered it becomes stolen property, not 
susceptible of utucapio. This is the more noteworthy, because as between the master 
and the slave such malversation did not constitute theft. (1). 47, 2, £>6, 3.) 

A has stolen and carried off wool, and hiu made* it into a garment. The owner of 
the wool can recover the garment, because there is no utucapio, (D. 41, 3, 4, 20.) 

A female slave is stolen by Balbus, and while in his {M>sses8ion gives birth to a child. 
Balbus sells the child to Titius, who is ign(»rant of the theft of the mother. The 
owner of the female slave can recover the child from Titius, because on account of the 
theft there is no utucapio, {C. 6, 2, 12.) 

A mare is stolen, and sold by the thief to a purchaser ignorant of the theft. 
The mare gives birth to a foal. The foal belongs to the purchaser (as soon as 
bom), because it is considered part of the produce {/rurtut) of the mare. But the 
child of a female slave was not regarded ft that light (as fructut), and hence the 
difference in the result. (D. 41, 3, 4, 18 ; D. 47, 2, 4ft, 6.) 

A female slave is stolen, and sold by the thief to a purchaser ignorant of the theft 
She gives birth to a child. The purchaser has no right to either, and acquires none 
by usucapio. But if the slave bad not conceived until she was in the possession of 
the buyer, her child would belong to him by utucapio (D. 47, 2, 4ft, 5) ; unless he 
discovered the theft before the birth. (D. 41, 3, 4, 18.) 

A sheep is stolen, and its wool clipped by the thief. The wool is not susceptible 
of utucapio. But if the sheep is shorn by a purchaser ignorant of the theft, the 
wool, as part of the produce {fructut)^ becomes his property at once without any 
utucapio. (D. 41, 3, 4, 19.) 

Sometimes even a thing stolen or possessed by force may be the 
object of usucapio. If, for instance, it comes back under tffe power of the 
owner, the taint attaching to the property is cleared away, and usucapio goes 
on. (J. 2, 6, 8.) 

It was neoeauLry that the owner sbouU not merely regain possession of the 
tiling stolen, but also know that it had been i^den. (D. 41, 8, 4, 12.) This was 
ptovided for by the lee AUnia. (D. 41, 3, 4, 6.) If the owner knew where the 

S 
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itolen goods were, so tbet he could bring an action to recover them, he was oon* 
sidered to have possession of them within the meaning of that eziactment. (D. 50, 
16, 215.) 

6°. Immoveables taken by force. (Res immohiles vi possessae.) 
The sections above quoted refer to immoveables taken by 
force, as regulated by the lex Plautia (the date of •which is sup- 
posed to be B.C. 89), and the lex Julia^ supposed to belong to 
the reign of Augustus. 

As regards landed property, usucapio goes on more easily. A man 
may, for instance, without force, obtain possession of a spot left un- 
occupied by reason of its owner’s absence or neglect, or because he has 
died and left no successor. The man, personally, no doubt, is a possessor 
in bad faith, for he knows that he has seized on land belonging to 
another. If, however, he delivers it to a third person that receives it in 
good faith, then that third person can acquire the property by length of 
possession, for he received it neither stolen nor possessed by force. For 
the opinion of some of the old writers, who thought a farm or a piece of 
land might be the object of theft, is now extinct. And the imperial constitu- 
tions provide that possessors of landed property ought in no case to be 
deprived of a long and undoubted possession. (J. 2, 6, 7.) 

A drive* B out of poBsession, but doe» not himself enter. C, finding the land 
vacant, entera and takeH posRession. O is not a hona fide posseasor, and therefor© 
cannot acquire by usucapio. He knows be is not owner. Before B returns, C sells to 
D, who is not aware of the nature of his possession. D can acquire by usucapio* 
(D. 41, 3, 4, 22.) 

The purgation is the same as iu the case of stolen property. (D. 41, 3, 4, 26.) 
(See pp. 273-274.) 


R Tuansvestitive Facts ascribed to the Jus Gentium. 

I. Accession (Accession 

The doctrine of accession is the counterpart of occupation. 
By occnpatinii, what belongs to nobody is acquired ; by acces- 
sion, what belongs to somebody is given to a new owner. 
This occurs when that which belongs to one person is so 
intermixed with the property of another, that either it can- 
not be separated at all, or cannot be separated without 
inflicting damage out of proportion to the gain. Upon this 
state of facts two questions arise — (1) Who is owner of the 
joint whole! and (2) What compensation, if any, must be made 
to the loser! The answer to the first question is to be found 
in the idea of Principal and Accessory. This idea is very 
simple in many cases ; thus, dress exists for men, not men 
for dress ; buttons exist for coats, not coats for buttona That 
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which can exist without another, but that other cannot exist 
without it, or that for whose sake another exists, is the princi- 
pal to which the other is the accessory. It was laid down 
that the owner of the principal became the owner the 
accessory. This technical rule sufficed to determine the 
technical question — which of the two is owner? but it leaves 
untouched the important practical question, what compeusii- 
tion ought to be given to the loser ? As a general rule, it 
would be inequitable to deprive an owner of his property with- 
out compensation, merely from the accident of its becoming 
attached to, or mixed up inseparably with, the property of 
another. In considering the cases stated in the Koinau law, 
these two questions must be kept broadly separate. 

1. Accession of land to land. 

And further, what a river adds to your field by alluvia is by the Jus 
Gentium acquired by you. And by aliinno is meant a latent increase ; 
and an addition by aliinno is an addition so gradual as to be at each 
moment imperceptible. (J. 2, i, 20 ; (». 2, 70.) 

But if the violence of the river sweeps away a part of your land and 
bears it over to your neighbour s land, where it rests, tlicn plainly it still 
continues yours. (J. 2, 1, 21 ; G. 2, 71.) 

But it is evident that if it sticks to your neighbour’s land for a long time, 
so that the trees carried away wifh it strike root into his land, then from that 
time those trees are acquired for your neighbour’s land. (J. 2, i, 21.) 

2®. If an island rises in a river, as often happens, its ownership depends 
on its posii'on. If it lies in mid stream, it is common to the landowners on 
both banks of the river, in shares proportioned to the extent of each 
owner’s lands, as measured along the bank. But if it is nearer one side 
than the other, it belongs solely to the landowners along the bank on that 
side. (J. 2, I, 22 ; G. 2, 72.) 

And if a river forks at any point, and the branches meet lower down, so 
as to make some one’s land an island, then that land continues to belong to 
its former owner. (J. 2, i, 22.) 

An island floating on reeds or shrubbery bebmgs to the public, and not to either of 
the riparian proprietors ; because it is not cuiiuected with the laud, and the water in 
the river is public. (D. 41, 1, 6.5, 2.) 

Fro}>rietors on the same side of the stream share an island according to the extent 
of their lands, measured by a straight line across the river from their boundary. (D. 
41,1, 29.) 

If an island rises in a stream so that it belongs wholly to the owner on one 
side of the bank, and then another in the middle, is the lifle from which the 
measure is to be taken the bank or the island? It was held to be the island. (U. 
41 , 1 , 65 , 3 .) 

3®. But if a river altogether abandons its natural bed and begins to flow 
elsewhere, then that former bed belongs to the landowners on both banks^ 
of the river, in shares proportioned to the extent of each owner’s lands as 
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measured along the bank. And as for the new bed, it becomes subject 
to the same rights to which the river itself is subject ; that is, it becomes 
public property. But if, after some time, the river returns to its former bed, 
the new bed in turn comes to belong to the landowners on the bank. (J. 2, 
^9 23*) 

Clearly the case is different when any one’s land is entireljj^ flooded. For 
flooding does not change the nature of the lands ; and therefore, if the 
water falls, it is plain that the lands belong to their former owner. (J. 2, 
1,24.) 

An island rises in a river so as to belong wholly to A, the owner of one of the 
banks. Then the river deserts its old channel, and runs entirely between the island 
and A*b bank. A retains the island and his share of the deserted channeL (D. 41, 
1, 60, 1.) 

Exception. — These rules, relating to the accession of land to 
land, apply onl}^ to those lands whose boundaries are natural 
objects {arcijluii agri)^ such as a river, wood, or mountain. 
When land was held in specified quantities {agri assignati 
or limitati), the accessions belonged to the State, and not to 
the owners of the lands. These lands, apportioned in quan- 
tities, were generally obtained by conquest, and given away 
by the State, which reserved its right to accessions. (D. 41, 1, 
1(5.) In one passage it is stated, however, that such acces- 
sions were regarded as nobody’s land {res nullius), and be- 
longed to the first occupant. (D. 43, 12, 1, 6.) 

It is manifest also that in accessions of land to land there 
was no room f(»r compensation. Thus alluvial deposits come 
from the lands of many people, nobody could tell where. 

2. Accession of moveables to land. 

1®. Buildings to laud. 

(1®.) The question of ownership. 

Besides, what anyone builds on our soil, although he builds it in his own 
name, by the J^us NaturaU becomes ours. For all that is on the soil goes 
with the soil {superficies solo cedii\ (G. 2, 73.) 

When a man builds on his own soil with materials that belong to another, 
then he is regarded as the owner of the building. For all that is built on 
the soil goes with the soil {omne quod inaedificatur solo cedit). And yet he 
that was owner of the materials does not cease to be their owner. But, 
meanwhile, he can neither reclaim them {vindicare)^ nor bring an action for 
their production, ^because the statute of the XI 1 Tables provides that no one 
can be forced to take out of his house a timber {tignum\ though belonging 
to another, that has once been built into it. The statute gives, however, an 
action for double its value, called actio de tigno injuncto; and under the 
term tignum all building materials are included. Now the aim of this pro- 
vision was to avoid the necessity of having the buildings pulled down. 
But if for any reason the building comes down, then the owner of the 
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materials, if he has not already obtained the double value, may reclaim his 
own or bring an action for its production. (J. 2, i, 29,) 

A contractor that builds with his own material for the owner of the land, as toon 
as the stones are fixed with mortar, loses his ownership in the material, which now 
becomes attached to the ownership of the land. (D. 6, 1, 89.) 

Titius placet a new bam, made of wood, on the land of Seiua It is not fixed 
but moveable. It does not become the property of Seius. (D. 41, 1, 60.) 

(2°.) Compensation to tlie owner of the materials. 

(a) When the owner of the land takes material belonging 
to another without his consent, he is liable to a penalty of 
double the value of the things taken. 

(P) When the material is fixed on the land by a person in 
possession, who believes himself to be owner, but against whom 
an action is brought by the true owner, the possessor can 
resist the action, unless compensation is given him. 

On the contrary, if a man builds a house with his ow'n materials on an- 
other man’s soil, then the house belongs to the owner of the soil. But in 
this case the owner of the materials loses his rights as such, because it is 
understood that they were alienated by his own will, supposing, that is, that 
he was not ignorant that he was building on another man's soil. And there- 
fore, although the house comes down, he will not be Jible to reclaim the 
materials. But of course it is agreed that if the man that builds has been 
put in possession, and the owner of the soil claims the house [or farm] as 
his, but will not pay the price of the materials and the workmen’s wages 
[or other expenses on the building, the plantations, or the cornfields], then 
he may be repelled by the plea {exceptio) of fraud {dolus malus\ seeing the 
builder was a possessor in good faith. (J. 2, 1, 30 ; G. 2, 76.) 

A botia fide purchaser that, after notice of the insufficiency of bis title, builds on 
the land, cannot resist an action by the owner, who refuses to give compensation : 
only he is allowed to take down the building at bis own cost and caxry it away. (D. 
6, 1, 37.) 

(7) When a hona fide possessor has given up or lost posses- 
sion he has no remedy, and cannot obtain compensation unless 
his expenditure has been made with the knowledge of the 
owner. 

A person is in possession as heir, and repairs the family mansion ; he cannot re* 
cover his expenses except by keeping possession. (D. 1 2, 6, 33. ) 

A husband or wife builds on ground received from the other as a gift. The gift of 
the ground is void (see Vonationt between Hueband and Wife), but the house could be 
preserved by pleading fraud. (D. 44, 4, 10.) 

If I have given anyone property, but have not yet delivered it, Mid he to whom I 
have given it, although possession has not been delivered, builds on that spot with my 
knowledge, and if after he has built 1 have obtained possession, and be claims from 
me the property given him, and I plead in bar that the gift was void as exceeding the 
Uiiiits fixed hytha lex Cincia, then can he plead fraud in answer to my pleat Cmr- 
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tainlj, for I acted fraudulently in suffering him to build and now withholding his 
expenses. (D. 44, 4, 5, 2.) 

(d) For if he knew that the soil was another’s, his own negligence in 
rashly building on a soil that he was well aware was another’s may be 
brought up against him. (J. 2, i, 30.) 

< 

It is stated, however, by Antoninus (a.d. 214), that if the building has fallen into 
min, the material, even in this case, returns to the former owner, provided that the 
original intention of the builder was not to make a present of the material to the 
owner of the l«nd. (C. 3, 32, 2.) See, however, D. 41, 1, 7, 12. 

A constitution of Gordian (a.d. 240) makes a distinction between neeesaariae and 
vtilet impenaae. Necessary ex{)enKe is to prevent deterioration ; beneficial expense is 
to promote improvement. A mala fide possessor can claim for necessary expenditure ; 
but in regard to beneficial exi)enditure, he is permitted to carry away the improve- 
ments only, if he can do so without damaging the property. (C. 3, 32, 5 ; D. 5, 3, 
88 .) 

One of two joint owners of a piece of land builds upon it. Although, in a sense, 
this is building on another’s land, yet the other owner could not reclaim the land 
without paying the cost. (C. 8, 32, 16.) 

These rules as to corupensation apply only where the parties 
claim under hostile titles ; they have no application to such a 
relation as Landlord and Tenant. 

If a tenant has made a door or anything else joined to a building, he has a right 
to take it rway, although it be a fixture, provided he gives security not to damage the 
house, but leave it as he found it. (D. 19, 2, 19, 4.) 

Whatever a fanner does to the land for its improvement, either by building or 
otherwise, gives him a title to compensation if such improvements have nut been part 
of his bargain. (D. 19, 2, 55, 1.) 

A fanner that was not compelled by his agreement to plant vines did so, and 
increased the letting value more than 10 aurei yearly. The farmer in an action for 
rent brought against him can set off this improvement. (D. 19, 2, 61, pr.) 

2®. Trees and plants to land. 

(1®.) Ownership. 

If Titius places in his soil a plant belonging to another, it will become his. 
If, on the contrary, Titius places a plant of his in Maevius’ soil, the plant 
will belong to Maevius, provided that in both these cases the plant has 
taken root ; for until it takes root it continues to belong to its former owner. 
(J. 2, I, 31 ; G, 2, 74.) 

So completely, however, is its ownership changed from the moment it 
takes root, that if a neighbour’s tree so presses the earth belonging to Titius 
as to take root i,p his field, we say that it is thereby made Titius’ tree. For 
reason refuses to regard the tree as belonging to anyone except the owner 
of the field in which it has taken root. And, therefore, if a tree placed 
dose to a boundary strikes its roots into a neighbour’s field, it becomes com* 
men property. (J. 2, i, 31.) 

And on the same principle as plants that unite with the earth go with the 
soil, so corn too that is sown is understood to go with the soil. (J. 2, i, 32 ; 

G. a, 7S-) 
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A difference eidsted between the cara of Inifldingt and plants. Even if the tMi 
was afterwards tom np, it did not revert to its former owner. After it had fed on 
the soil, it was not exactly the same thing that was planted ; and it would lie absurd 
to allow a man to I'ecover, after thirty or forty years, a full-grown tree, beoauso the 
sapling from which it grew had been his property. (D. 41, 1. 26. 2.) 

The assertion in the text seems to be oppos^ to D. 47. 7, 6. 2. which states that 
although a tree near a boundary sends its roots into the neighbour’s soil, it ncverthe> 
less remains the property of the owner of the soil in which it first grew. The text is 
therefore explained as referring to those cases only where the tree is on the of 
one man. and the roots wholly, or nearly so, in the land of his neighbour. 

(2®.) Compensation. 

(a) The owner of tlie land has sown or planted with what 
belongs to another. If he knew that the seeds or plants 
belonged to another, he commits theft ; if he did not, he must 
simply pay the owner their value. (D. 6, 1, 5, 3.) 

(0) But as he that has built on another's soil can defend himself against 
a claim for the building on the part of the owner of the soil by means of the 
plea of fraud, as we have said, so by the aid of the same plea he can protect 
himself that has sown another’s farm in good faith at his own expense. (J. 
2, I, 32.) 

(y) A hona fide possessor, after eviction, and (3) a mala fide 
possessor, were subject to the same rules as in tlie case of 
buildings fixed on land, 

3. Accession of moveables to moveables. 

1®. Writing on paper. 

(1®.) Ownership. 

Writing, too, although of gold, goes with the paper or parchment in 
like manner ; just as all goes with the soil that is built on it or sown therein. 
And, therefore, if on your paper or parchment Titius has written a poem, a 
history, or a speech, the owner of this work is not Titius but you. (J. 2, i, 

33 ; O. 2, 77-) 

(2®.) Compensation. 

But if you claim your books or parchments from Titius, and are not ready 
to pay the expense of the writing, Titius w ill be able to defend himself by 
the plea of fraud ; if, that is, it was in good faith that he obuined possession 
of those papers or parchments. (J. 2, i, 33 ; G. 2, 77.) 

This is the same principle as in the previous cases. A man writes on paper that 
he believes to belong to himself ; it does not. He can resist the action of the owner. 

payment is made for the writing. It would seem, however, that if the owner 
had obtained possession there was no remedy. If the writer kn^ the paper did not 
belong to himself, then he could not complain of forfeiting his laboor. 

2®. Pictures. 

If any one paints on a surface {tabula) that belongs to another, some think 
the surface goes with the picture ; others that the picture, whatever it be, 
goes with the surface. But to us it seems better that the surface should go 
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with the picture [an inversion of the usual rule, for which it is hard to give 
an adequate ground] ; for it is absurd that a picture by Apelles or Parrhasius 
should go as a mere accessory to a most worthless surface. And hence, 
when the owner of the surface is in possession of the picture, if the painter 
claims it without paying the price of the surface, he can be repelled by the 
plea of fraud. If, again, the painter is in possession, it follows that a utilis 
actio against him will be given to the owner of the surface ; and in that case, 
if the owner does not pay the expense of painting, he can be repelled by the 
plea of fraud — if, that is, the painter was a possessor in good faith. For 
it is manifest that, if the surface was stolen, whether by the painter or by 
some one else, the owner of the surface may bring an action for theft, 
(J. 2, I, 34 ; G. 2, 78.) 

It is at tins point— pictures— that the doctrine of accession breaks down. Canvas 
ean exist without the picture, but not the painting without the canvas ; and therefore, 
logically, the canvas is the principal, and the colouring the accessory. But this 
result was too absurd. The value of the picture was in general so much greater than 
the worth of the canvas, that to have adhered to logical consistency would have 
involved a sacrifice of real justice. Gains is at a loss to give a reason for the excep> 
tion of pictures ; and his only fault is, that he was not bold enough to disregard the 
merely logical distinction of principal and accessory in the case of writings also. 

4. Accession of labour to moveables. (Specijicatio.) 

Hitherto the examples of accession have been instances of 
mere mechanical adhesion; but the same idea was applied 
where, by means of labour, raw material had been made to 
change its character, and become a new manufactured article. 
This is specification, or making a new article. 

1“. Ownership. 

When any finished article is made by one man out of material belonging 
to another, it is a common question which is the owner by natural reason ? 
is it the maker, or rather the owner, of the material? If, for example, a 
man makes out of my grapes, or olives, or ears of grain, wine or oil or flour ; 
or out of my gold or silver or bronze, some vessel ; or mixes my wine and 
honey into mead, or uses my drugs to make up a plaster or eye-salve, or my 
wool to make a garment ; or out of my timber frames a ship, a chest, or a 
seat ‘[then is the product made out of my property his or mine ? Some 
think we ought to look to the materials or substance ; that is, that the 
owner of the materials is owner of the product. Such was the opinion of 
Sabinus and Cassius. Others hold that the product belongs to the maker ; 
and this is the view taken by the authorities of the opposing school.] After 
the many doubts raised on both sides by the schools of Sabinus and Pro- 
Cttlus, a middle opinion has been adopted. For it is held that if the finished 
product can bcrresolved into its materials, then the former owner of the 
materials is to be its owner ; if it cannot be so resolved, then the maker 
rather is to be its owner. For instance, a vessel can be melted down and 
revived into the original shapeless mass of bronze or silver or gold ; 
while wine or oil or wheat cannot return to the earlier form of grapes or 
dives or ears of grain. But if a man makes any article partly out of his own 
materials, partly out of another's— out of his own wine, for in^t^nr^ ^ and 
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another man's honey makes mead, or out of drugs partly his own and partly 
another's makes a plaster or eye-salve ; or out of wool partly his own and 
partly another’s makes a garment— there can be no doubt in this case that 
the maker is to be the owner ; for he has not only given his work, but also 
supplied part of the materials. (J. 2, 1, 25 ; G. 2, 79.) 

Merely disengaging the grains from the ear does not, however, oonstituto a new 
species. (D. 41, 1, 7, 7.) 

2°. Compensation. 

If, however, a man weaves purple belonging to another into a garment of 
his own, then, although the purple is the most costly, it goes with the garment 
as an accessory. But the former owner has an action for theft against the 
man that stole it ; and also can bring a condictio^ no matter whether he, or 
some one else, was the actual maker of the garment. For though things 
that have perished cannot be reclaimed {vindicari)^ yet a condit,tio may be 
brought against thieves, and against certain other possessors. (J. 2, i, 26; 
G. 2, 79.) 

If the specificator believed that the material belonged to him, he could not be sued 
for theft, but must give compensation. 

Confusion or mixture. Confusio^ commLrtio. This is flm case 
when things are mixed up without forming a new article. 

If two different owners choose to mix their materials — if they mingle their 
wines, for instance, or melt down lumps of gold and silver together — then 
the whole product is owned by both in common. And if the materials differ 
in kind, and therefore a distinct sort of thing is made— as mead, for instance, 
from wine and honey, or electrum from gold and silver — still tlic rule of law 
is the same ; for in that case, too, it is undoubted that the finir>hed product 
is owned in common. And if it was by chance, and not by the owner’s 
choice, that the materials, whether different or of the same kind, were mixed, 
the rule is still held to be the same. (J. 2, i, 27.) 

If, now, Titius’ wheat is mixed up with your wheat by your choice, the 
whole will be owned in common ; for the separate bodies — that is, grains— 
that belonged distinctively to each, have been brought into union by your 
choice. But if the mixture take.s place by accident, or is Titius’ doing<with- 
out your choice, iheu the whole is not regarded as owned in common ; for 
the separate bodies retain their own nature. And by accidents such as those 
the wheat is no more made common than a flock would be if Titius’ sheep 
were mixed up with yours. But if either of you two keeps the whole of the 
wheat, an actio in rem for his due share of the wheat is open to the other. 
And it falls within the province of the judge to determine, at his discretion, 
the quality of the wheat belonging to each of you. (J. 2, i, 28 ) 

Confusio is generally used with reference to the mixture ot 
liquids ; commixtio^ of solids. The distinction taken is this : if 
the things are mixed by the consent of owners, the product 
belongs to them in common ; in other words, there is no room 
for accession. It is only when the consent of one of the owners 
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does not exist, that a question of accession really arises. Then 
if the things are inseparable, the ownership is in common ; if 
not, each retains his property in the things, and can sue by 
the ordinary action for the recovery of property — the vindication 
(D. 6, 1, 5, 1 ; D. 6, 1, 3, 2.) 

II.— Delivery (Traditio). 

From what we have said it appears that alienation takes place sometimes 
by the J^us Naturale — as, for instance, by delivery : sometimes by the Jus 
Civile^ as in mancipation in jure cesu^^ usucapio^ the right to which is 
peculiar to Roman citizens. (G. 2, 65.) 

By delivery also, according to the Jus Naturale^ we acquire property. 
For nothing is so agreeable to natural fairness as that the wish of the owner 
that wishes to transfer what is his to another, should be held valid. Cor- 
poreal things, therefore, of whatever kind, can be delivered, and by delivery 
be alienated from the owner. (J. 2, i, 40.) 

1. The conditions necessary to acquisition by delivery. 

(1.) T ransfer of possession. The transferrer must put the 
transferee in a position to deal with the thing to the exclusion 
of everybody else. This might be accomplished in the various 
ways, enumerated postea “ Acquisition of Possession.” 

Delivery by iramfer of title-deeds . — It is stated in a constitu- 
tion of Severus and Antoninus (0. 8, 54, 1), that a gift and 
delivery of the title-deeds of slaves were equivalent to a 
gift and delivery of the slaves themselves. If this be taken 
as a fair and complete statement of the law, it would be an 
extreme instance of symbolical delivery. Savigny and others 
contend with great vehemence that the text is incomplete, and 
that it must be understood as implying that the slaves were 
in the presence of the parties at the making of the gift. Ac- 
cording to the view of these authors, the case stated is an 
example of delivery longa manu. There is some difficulty in 
acquiescing in this opinion, inasmuch as it attributes the opera- 
tive part of the transfer to something not mentioned in the 
text, and denies any effect to the words that profess to give a 
complete account of the transfer. 

Except by delivery, in the time of Justinian, property could 
not be conveyed. A mere agreement witlmut delivery of pos- 
session, even if in writing, did not operate as a transfer of 
ownership.^ (C. 3, 32, 27.) 

But to this rule an exception existed in the case of Societae, 

Trad%tio$iibtu et usucapionibut d^juniuia rerum non nudU pactit tmnsfei'urdur. 

0. 2. S, 20.) 
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At no period in Roman law was a written document attest- 
ing a delivery necessary ; but such documents were commonly 
made as a sure record of the fact. (C. 7, 32, 2 ; C. 4, 38, 12.) 

It may be added that a delivery never gave the transferee 
any greater fright than the transferrer possessed.* (D. 41, 
1, 20, pr.) Hence land subject to a right of way passes to the 
transferree burdened therewith. (I). 41. 1. 20, L) 

(2.) The delivery must be made with an IXTEXTION to 
transfer the ownership. That, but nothing moris was required. 
It was not necessary that there should Injany consideration, any 
quid pro quo, for the transfer. Usually, however, some con- 
sideration existed, and the delivery took place in consequence 
of a previous contract of sale {pro einptore), or legacy (pro 
legato), or bargain for a dowry ( pro dote), or in paymciit of a 
debt (pro ohito) ; but there need be nothing more than a pur- 
pose of liberality (pro donato). The Homan jurists expressed 
the relation of such facts to delivery in a soinewliat peculiar 
way. They said that mere delivery (nuda traditio) was not a 
transvestitive fact of ownership, unless supported by what they 
called a ju»ta causa or Justus titulus, Ajusta causa was one of 
the circumstances above mentioned — sale, legacy, dowry, pay- 
ment of debt, or free gift. It is more accurate to say that these 
are simply facts from which un intention to transfer ownership 
may properly be inferred. 

If A delivers a ring to B, there is no presumption that B is 
owner ; but on proving that the ring was bequeathed to B by a 
testator to whom A is heir, the nature of tlie transaction be- 
comes at once apparent. Again, if it is proved that A intended 
to make a gift of the ring to B, the meaning of the transaction 
becomes clear. If, on the other hand, the ring was given to B 
in loan, or for safe custody, the conclusion would be that A 
remained owner, and that the delivery of the thing did not 
transfer the ownership to B. 

The exposition of the Roman jurists is bettor suited to a 
practical lawyer than to a student of jurisprudence. In proving 
ownership, what a Roman lawyer had to consider was the 
delivery of possession, and a justa causa, i.e., orfe of the facts 
that conclusively proved an intention to transfer. The real 
potent element is not the change of possession, but the inten- 
tion of the owner to transfer his property ; the delivery is 


^ Nemo ptui juris ad alium trasuferre potest quam ipu hahertt (D. 50, 1 7, 51) 
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merely a mode of unequivocally attesting the change; it marks 
the precise moment when a mere intention or obligation to 
deliver the ownership passes into an actual transfer of the 
ownership. 

The intention to transfer the ownership must exist at the 
time that delivery is made. Thus, if a person solfi a slave that 
he knew to belong to another, but the slave was not delivered 
until the owner had ratified the sale, the delivery transferred 
the ownership. (D. 41, 3, 44, 1.) 

Nay, further, sometimes the wish of the owner, though its object is an 
indeterminate person, transfers the ownership of property. Prsetors, for 
instance, or Consuls that throw gifts among the crowd, are ignorant what 
each member of the crowd is going to catch. And yet because it is their 
wish that what each catches should be his, they make him owner on the spot. 
(J. 2, I, 46.) 

(3.) Delivery does not transfer ownership (in the case of a 
contract of sale) until the price is paid. 

If things are given by way of a gift or a dowry, or on any other ground, 
they are undoubtedly transferred. But things sold and delivered are not 
acquired by the buyer until he has paid the seller the price, or in some other 
way satisfied him, as by getting a surety or giving a pledge. This is indeed 
a provision in the statute of the XII Tables ; and yet it is rightly said to be 
brought about by the Jus Gentium^ that is the Jus Naiurale. But if the seller 
is willing to give it to the buyer on credit, then it must be said that the thing 
sold becomes at once the property of the buyer. (J. 2, i, 41.) 

According to the construction put upon sale by the Roman law, the seller was 
understood not tt> intend to part with his property until he had got his money. If 
before receiving the price, or accepting something in lieu of it, he delivered the thing, 
he was understmxl to have done so without the intention of transferring the ownership. 
If the goods were sold on credit, the seller was regarded as parting with the ownership 
In confidence that the buyer would pay him, electing to accept a right in sonom 
AS against the buyer, instead of retaining his right in rent to the thing. The exceptional 
character of sale in regard to delivery is thus apparent, and not real The intention 
to part with the ownership was held not to attach to the fact of agreement for sale, 
but to the fact of payment ; and hence, in the language of the Roman writers, sale was 
not a juita causa unless coupled with payment of the price. In other cases, as in gift, 
dowry, etc., the transfer of ownership coincided with the delivery of possession. 

There was another peculiarity in the Law of Sale. When 
the title of the purchaser was completed by the delivery to him 
of the thing sold and the payment of the price, his otvnership 
was regarded as dating not from the delivery or pa3'inent, 
whichever happened last, but from the date of the contract. 
The delivery and the payment had a retroactive effect, and 
made the buyer practically owner from the date of the sale 
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Now, as sale is a contract formed by consent alone, the date of 
the sale is the moment when the thin^ to be sold and the price 
to be paid for it were agreed upon. (C. 4, 48, 1 ; D. 18, 6, 8.) 
The evidence of tliis retroactive effect is clear. In the first 
place, the buyer was entitled to all the produce and accessions 
(^/ructus et ac^essiones) of the thing from the date of the sale ; 
and (2) it the thing perislied without fault imputable to any 
one, the loss fell entirely on the buyer, for res pent domino, 

1®. The buyer was entitled to all the produce and accessions 
of the thing sold from the date of the sale, as the work of slaves, 
the oflTspring of slaves or animals, and all fruits not gathered* 
(Paul, Sent. 2, 17, 7.) Also, any inheritance or legacy given to 
a slave belongs to the buyer (D. 1(», 1, 13, 18 ; D. 28, 5, 38, 5) : 
and he alone has the right to sue for harm done to the pro* 
perty. (D. 19, 1, 13, 12.) But if it were agreed between the 
buyer and seller that the seller should have the produce until 
the thing sold was delivered, then the sale hud no retroactive 
eflfect. (Vat. Frag. 15.) In such a case the buyer would be 
free if the thing perished or were lost before delivery. (D. 50, 
17, 10.) 

2®. The property sold remaincMl at the risk of the buyer from 
the date of the sale {periculum rei), (C. 4, 48, 4 ; D. 18, G, 7.) 

When once the contract for purchase and sale is made (and this is fully 
done, as we have said, as soon as the price is agreed on, if the business is 
transacted without writing), the thing sold is at the buyer’s risk, although 
not yet delivered to him. Therefore, if the slave dies or is injured in any 
part of his body, if the house is either in whole or in part consumed by fire, 
if the field is either in whole or in part borne away by the violence of a river, 
or by reason of a flood or a whirlwind that dashes the trees to the ground, is 
lessened or changed for the worse — in all these cases the loss falls on the 
buyer, and he must needs pay the price, although he has not obtained the 
property. For all that befalls it, without fraud or negligence on the seller’s 
part, leaves the seller free from responsibility. And if, after the purchase is 
made, any addition is made to the field by alluvion, that is the buyer’s profit : 
for he that runs the risk ought to have the profit. (J. 3, 23, 3.) 

If, however, a slave that has been sold runs away or is stolen, without any 
fraud or negligence on the seller’s part coming in, we ought to look carefully 
whether the seller undertook to guard him till delivery. For certainly if he 
did, the risk of such an accident lies with him ; if he did no^, he will be free 
from responsibility. And so too with all other animals and things. The 
seller’s action to reclaim the property, and his condictio^ he must make over 
to the buyer ; because certainly he that has not yet delivered the property to 
the buyer is still himself the owner. (J. 3, 23, 3A.) 

Luciiu Utiiu bought Isnda in GeroiMiy, and piud a part of the price. He died, and 
hii heir was toed for die residue of the price. His heir pleaded that the lands » 
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decree of the Emperor bad been partly sold and partly given to veterans as prize. Bat 
Paul said this wae no defence. The eviction was not due to anything existing at the 
date of the sale, but to a subsequent act of the sovereign ; and therefore the loss fell 
on the buyer, who, although he could not get his lands, must still pay the price he 
promised (D. 21, 2, 11.) 

Titius sells hia slave Stichua, along with his peculiumj to Gaius. Before Stichus is 
delivered to Gaius, he steals from Titius property that is not recovered. Gaius must 
suffer the loss, and Titius may deduct the amount stolen from the pecuAum. (D. 
19, 1, 30.) 

If, however, the parties agreed that the thing sold should 
remain at the risk of the seller (D. 18, 1, 78, 3; D. 18, 6, 1), 
their agreement was binding. But, independently of the 
agi*eement of the parties, in certain cases the risk remained 
with the seller. 

(1®.) lies fintffihileff. When the things sold were fungible, t.d, 
dealt with by iiuinber, weight, or measure (res quae pondere 
numero, memura ronsistunt). In this case the principle is the 
same, but the date of the liabilit}’’ of the buyer is altered. It 
is not the date of the sale, but the time when the things are 
actually weighed, numbered, or measured, that fixes the liability. 
(D. 18, 1, 35, 5 ; D. 18, 1, 35, 7.) If, however, fungible things 
are sold en bloc (per aversiouem^ D. 18, 1, G2, 2) as all that lot 
of wine, or oil, or corn,” they are at tlie peril of the buyer from 
the date of tlie sale, for such a contract differs in no respect 
from a sale of land or houses. (D. 18, G, 1 ; D. 18, G, 4, 2.) 

Wine sold becomes sour. If the wine was sold m Uoc, the loss falls upon the buyer ; 
but if tlie agreement was for so many amphorar (not specifying which), the loss falls 
upon the seller, unless the amphorae hod been selected. (V^at, Frag. 16.) 

If a flock is sold for one sum, the loss falls on the buyer from the date of the sale : 
if at so much a-head, then only from the time they are selected. (D. 18, 1, 35, 6.) 

Conditional sale. When the sale is conditional, t.g., de- 
pends on some event future and uncertain, the rule is somewhat 
more complex. If the thing sold perishes altogether before the 
event occurs, the seller suffers the loss ; if it does not perish 
wholly, but is impaired or deteriorated, the loss fulls on the 
buyer. (D. 18, G, 8, pr. ; C. 4, 48, 5.) The reason is that, if 
the thing d<^e8 not exist when the event happens, the seller 
cannot fulfil his obligation, because there is nothing for him to 
deliver ; but if the thing exists in however bad a state, be can 
deliver it, and acquit himself of his promise. 

(3®.) Sale of option. If the agreement were that the buyer 
should have the choice of two things, and one perished, the 
buyer took the other ; if both perished, he must pay the price 
agreed upon. (D. 18, 1, 34, 6.) 
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2. Restrictions on delivery. 

I*. There is a great difference between res mancipi and res nec man^ipL 
For the latter can be transferred by bare delivery to another, if only they are 
corporeal, and so admit of delivery. (G. 2, 18-19.) 

Therefore, if I deliver to you a garment, or gold, or silver, whether by way 
of sale or gift, or on any other lawful ground, the thing becomes yours with- 
out any legal formality. (G. 2, 20.) 

And so too with landed property in the provinces, whether it pays taxes 
or tribute. Now, lands that pay taxes {stipendiaria) arc in the provinces 
that belong peculiarly to the Roman people. Lands that pay tribute are in 
the provinces that belong peculiarly to the Emperor. (G. 2, 21.) (P. 72.) 

Tax-paying and tributary lands accordingly are alienated in tlie same way. 
Now the lands so called are provincial, and between them and Italian lands 
there is now under our constitution no difference. (J. 2, i, 40.) 

2^ Incorporeal things clearly do not admit of delivery. (('». 2, 28.) 

Some things, besides, are corporeal, some incorporeal. Corporeal things 
are those that by their nature can be touched— a farm, for instance, a slave, a 
garment, gold, silver, and in short other things beyond number. Incorporeal 
again are those that cannot be touched, such as those that consist in a right, 
as an inheritance, a usufruct, a use ; or obligations in whatever way contracted. 
And it is not to the point to object that an inheritance includes corporeal 
things. For the fruits, too, that arc reaped from a farm are cc rporeal ; and 
what one owes us under some obligation is often rt>rporcal, as a farm, a 
slave, a sum of money. But the actual right of inheritance, the actual right 
of usufruct, and the actual right under the obligation, arc incorporeal. (J. 2, 
2, pr.-2 ; G. 2, 12-14.) 

** Thing ” is a name generally for any object that can he apprehended by the 
MXises, and chiefly the objects of touch. But in tins sense the term would not serve 
the purpose of Gaius. Is a contract a “thing” ? If n<d, how is Contract to lie made 
a department of the law” concerning “ things ” ? This difficulty was ovitrcoxoe in appear- 
ance by giving to the word “ thing ” a very wide definition. “ 1 hings were said to be 
either corjjoreal or incorporeal. Corjwreal things are things that can bo touched ; 
bat by incorporeal things the jurists did not mean such things as s^jjI, spirit, light, 
heat, etc. ; they meant purely fictitious things. Incorjxireal things were mere legal 
entities {([uae in jure contistunt), such as usufruct, inheritance, oblUjatio, but these 
are not “ things ” in the ordinary acceptathm of the term ; they are liundles or aggre- 
gates of Rights and Duties, Things are thus divided into two classes ;--(l) corporeal 
things ; (2) inheritance, usufruct, and other legal aggregates. 

Obviously tliis division is apparent, not real. We might as well divide animals 
into— (1) Vertebrata, and (2) Animal functions. But an examination of the Institutes 
shows that the division of “ corporeal things” hafl really as little to do with “ t.iings 
as the <»ther division of *' incorporeal thin^.” What was really discussed under the 

head of “ corporeal things ” was ownership {dominium). 

The jurists were led into this error from the accident that ownership in their law 
was transferred by the delivery of the thing, whereas lesser rights than ownership were 
created in a diflPerent manner. In English law, where the distinction ai>pearH in ^ 
contrast of corporeal with incorporeal hereditaments, an estate for life is classed with 
corporeal hereditomente, because at one time the ordinary mode of creating such 
an estate was livery of seisin, the English equivalent of trwlitio. Usufruct— the 
equivalent fur au estate for life— coulil not be created by delivery, and accord- 
ingly it was classed among res incorpo/txdee. The association of ideas was streogthsosd. 
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M Mx pointi oat, tlie f Act that in actions for ownersbijt, the plaintiff daimad 
a res, and in actions for usufruct or servitude, he claimed Bjvs. 

Ill, Prescription. (Possessio Umgi temporU) 

The investitive fact of usucapio was limited in its application 
As belonging to the civil law, it operated only in favour of 
citizens, and of those Latins and others that had the commercium. 
It did not apply to lands out of Italy, nor, with certain excep- 
tions, to servitudes. The Prsetors supplied those defects of 
uaitcapio by the theory of possession for a long time. According 
to Ortolan, this long possession was of a different character from 
UBucapio, He says mucapio is positive prescription, long posses- 
sion is negative prescription. Long possession was a plea in de- 
fence {prescripiio, exceptio)^hj which the demand of the plaintiff 
could be resisted. (C. 7, 39, 8.) This is, however, a very different 
thing from negative prescription. After the time of prescription 
had elapsed, the possessor could recover the property, if he lost 
it, by vindication, the same as an owner. (C. 7, 39, 8, pr.) 

In two ways a right of ownership may be effectually 
destroyed — either by the acquisition of an adverse right by 
another, or by denying the owner an action after a certain 
length of dispossession. If the latter course is adopted, and 
the form of the law is — after so many years no action shall be 
brought — then it is immaterial whether the actual pos.sessor has 
or has not had it during the whole of that time, or whether he 
believes it to be his property, or knows that it is not. This 
plan seems the simplest and most efficacious. But the prescrip- 
tion or defence of long possession in the Roman law was 
founded positively on the adverse rights of a hona possessor. 
A hona fide possessor after a certain length of time was con- 
firmed in his title, as against not only the owner, but all the 
world. The prescription of long possession was therefore very 
different from a statute of limitations, and was based on the 
claims of the possessor, not on the default of the owner. It was, 
therefore, in essence the same as wucapio. (D. 8, 5, 10, pr.) 

1. Comparison of usucapio and possesBio longi temperis, 

(1.) Prescription supplied the deficiencies of uBucapio, Ina 4 B- 
much as uBueapio was a mode of acquiring Quiritarian ownership, 
it followed that whatever was not an object of that species of 
ownership was not susceptible of uBiAeupio. Hence lands out of 
Italy, of which the State retained the ownership, could not be 
acquired by uBucapio, because no private person could be owner 
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of them. But subject to the claims of the State, the possessors 
of those lands were virtually owners, and for this important 
class of property the Praetors and Einperoi*s devised long 
possession as an equivalent for ttsucapio. Servitudes also were 
held to be excluded from usucapio after the iex Scribonia; but they 
were capablef of being acquired or lost by long quasi-poFsession. 
(D. 8, 5, 10, 1.) Moveables also belonging to cities fell under 
twenty years’ prescription. (Paul, Sent. 5, 4, 4 ; D. 44, 3, 9 ; 
C. 7, 34, 2.) (2.) Usucapio was for two years in immovables, 

and one year in moveables. Long possession was for ten years 
if plaintiff and defendant lived in the same province, twenty 
years if they lived in different provinces. (Paul, Sent. 5, 2, 3.) 
But although the time diflcred, the principle was the same. 
The object was to allow an owner time enough to see to his 
rights. In early times, two years was no doubt an ample allow* 
aiice ; but when the confines of Rome extended over Europe 
and Asia, a very much longer time was necessary. 

(3.) Usucapio gave ownership, with all the burdens attached 
to it. Thus if the laud were mortgaged, the two years’ posses- 
sion gave the occupant the title of owner, subject, however, to 
the mortgage. In the same way he took the land burdened with 
whatever servitudes were attached to it. But long possession 
availed against both things, if no claim was asserted under 
them within the specified time. After ten or twenty years of 
non-claim, a mortgage or servitude was extinguished. (C, 7, 
36, 2 ; 0. 7, 36, I ; D. 44, 3, 12.) 

(4.) A minor distinction, of no practical moment, is that 
usucapio w^as not cut short by the litis contestaHoj but only by 
judgment, although the judgment decided according to the 
rights of the parties as fixed by the time of the litis contestatio. 
But possession is at once stopped by the litis contestatio (C. 7, 
33, 2), although not by mere notice of an adverse title of 
ownership. (D. 41, 4, 13.) 

2. Change by Justinian. 

The yus Civile established the rule that when a man in good faith bought 
a thing, or received it as a gift, or on some other lawful ground, from another 
that was not the owner, in the belief that he was the ownei^ then he might 
acquire that thing by use. And the time fixed was for a moveable anywhere 
one year ; for an immoveable two years, but on Italian soil only. The aim 
of this was that the ownership of property might not be uncertain. When 
this policy was decided on, the ancients thought the times named above 
were enough for the owners to look after their property ; but we have de 
Uberately come to a better opinion. And, therefore, lest masters should be 

T 
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despoiled of their property by undue haste, and tW* boon dtotild be 
«» locality, we have published a constitution on this subject 
veables may be acquired by use for three years, immove- 
iOTig possession — ten years, that is, for persons present, twenty for 
persons absent. And in both these ways, not only in Italy, but in every land 
swayed by our rule, the ownership of property may be acquired, if only the 
antecedent ground of possession was lawful. (J. 2, 6, pr.) ^ 

To this prescription the old characteristics of uaucapio attach. It confers the 
ownership (dominium)f and it required the old conditions of honajidcs and juitustituhu. 
Parties were said to be ** present ” when they both had their domicile in the same 
jifovince, ‘^absent ” if in different provinces (C. 7, 88, 12) ; and if they were domi- 
oUed p&rtly in the same province and partly in different provinces, the time required 
was ten years, counting each two years of absence as one of presence. (Nov. 119, 8.) 

ON Innestitive and Transvestittve Facts. 

A. PERSONS TO WHOM THE OWNERSHIP OP THINGS 

CANNOT BE GIVEN 

L Slates, — Slaves, as we have seen, had originally nc 
rights in respect of their own person; much less, then, in respect 
of external things. But although a slave could not be owner, 
nevertheless alienations of property made to him were not void. 
The slave was regarded as a conduit pipe, through whom 
acquisitions might flow to the master. Whenever anything 
was transferred to a slave in such a manner that if he were free 
he would be owner of tJie thing, his master became owner 
of it. (J. 1, 8, 1.) 

Peculium. 

There grew up, however, under the sanction of custom and 
public opinion, a quasi right of property. Masters found 
it for their interest not to exact the uttermost farthing — not to 
strip their slaves in all cases as completely bare of t hi rigs they 
oould call their own as the law allowed. By leaving the 
slave a margin of his earnings, which he could by great industry 
increase, his total earnings wnmld be so much augmented that 
the master would even profit by the remission. Slaves did a 
great portion of the intellectual as well as the manual work of 
Rome ; and it was found expedient to reward their zeal and 
fidelity by aH 5 )\viijg them the enjoyment and control of pro- 
perty. Whatever was thus allowed them was called peculium. 

It consisted of the savings made by a slave, or of presents 
given to him in reward of his services, and which his master 
was willing he should keep as his own property. (D. 15, 1, 39.) 
Peevdium is a diminutive form of pecunia, indicating the trifling 
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importance of its amount. (D. 15, 1, 5, 3.) The peeulium 
consist of land or moveables, or other slaves (in that oase called 
want), claims arising from contmct (nomma), etc. (D. 15, 
1, 7, 4.) Necessaries that the master was bound to supply 
were not ccjpsidered part of the pecuitum (D. 15, 1, 40); but 
even clothes might bo in the peculium if they were given to the 
slave for his perpetual and exclusive use, and tlierefore to be 
kept solely by him. But clothes given by the master for a 
certain purpose, or to be used only at stated times, ns when 
serving at supper, were not included in the peculium. (D. 15, 1, 
25.) Everything, however, turned on the intention of the 
master. If he intended to surrender to the slave tlie exclusive 
control and enjoyment of anything as his quasi property, then 

it was peculium ; otherwise not. 

What was the legal character of a slaveys interest in his 
peculium? It must be remembered that a slave had no rights; 
he could not sue either his master or any other person ; but for 
many purposes his acts bound his master. Ihus, he might 
enjoy the power of alienation. This was not considered an 
essential right of the peculium, (D. 15, 1, 7, 1.) A slaves 
garments might be treated as peculium to the extent of exclusive 
custody and use, but not for the purpose of alienation. If, 
however, the master allowed the slave free administration of his 
peculiumy the slave could alienate any portion of it without the 
consent of the master. (1). 15, 1, 4h.) If the slave had not 
obtained full administration, and sold anything out of the 
peculium, the buyer did not become owner. If the buyer did 
not know that the seller was a slave, he had possession, 

which might ripen by usucdpio into ownership. (C. 4, 26, 10.) 
The power of pledging a thing goes along with, and is in- 
cluded in, the general power of alienation. (C. 4, 26, 6.) As we 
shall afterwards see, the peculium was liable for the debts con- 
Lald by the slavk and for all damages arising out of his 

contracts. « , x 

The consent of the master and the delivery of the thing to 

the slave (unless it was already in his possession) created the 
peculium. (D. 15, 1, 4.) So the expressed intention of the 
master to put an end to the peculium at once destroyed it even 
without the necessity of redelivering the things to the master. 
(D. 15, 1, 8 ; D. 15, 1, 40, 1.) The peculium was also exlinguisbed 
if the slave ran away or was stolen, or if nobody knew whether 
he was alive or dead. (D. 15, 1, 48.) 
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IL Persons under the POTESTAS, Filiusfamilias, filiafamiluiB. 

A Jiliwifamilias was exactly in the position of a slave as regards 
property ; whatever would have been acquired by him through 
any investitive fact, if he had been independent, became the 
property of his paterfamilias. But by degrees the filiusfamilias 
obtained some rights of property, although never in Rome to 
the extent generally admitted in modern systems of law. 

1. Peculium. The first mitigation was to allow the filius-- 
familias to enjoy pccuimm on the same terms as a slave 
(D. 15, 1, 1, 5.) Beyond this stage no improvement was made 
in his lot during the Republic. A filiusfamilias, in the time of 
Cicero, even had he filled every office up to the consulship, or 
had, like Cincinnatus, twice saved the State, was not capable 
of, in the true sense of the word, owning the smallest coin cur- 
rent in Rome. 

2. Peculium castrense. For the first time, under Cflesar or 
Titus, a soldier filiusfamilias was partially relieved from his 
proprietary disability in respect of certain acquisitions. The 
property that he was allowed to enjoy was called peculium 
castrense, and it may be defined as consisting of whatever he 
obtained b}' gift from his parents or relatives for his equipment, 
or would not have acquired except on service. (D. 411, 17, 1.) 

Immovvables preHcnted by a father to his filiuffamilias, a soldier on service, are 
not part of his peculium castrense, because they have no connection with his service. 
But immoveablea gained by the son as prize of war are part of his peculium aittrense. 
(C. 8, 86, 4.) 

All that the JtHus/amilias carries with him to war, with the consent of his jxxter* 
familias, is peculium castrense. (D. 49, 17, 4.) 

Two comrades in war make a fast friendship, and one leaves to the other his pro* 
perty by will. This is part of the ptevlium castrense. (C. 12, 87, 4 ; D. 49, 17, 19, 
pr.) Even if the testator was merely an acquaintance made through the service, the 
same result foil owe<l. (D. 49, 17, 5.) 

An itiherilauce left by the wife of afliu^amUias on service was decided also to be 
in his peculium castirnse (D. 49, 17, 16, pr, ; D. 49, 17, 13) ; rightly, if the iuheritanoe 
was given as a sort of prize of valour ; but when no such motive could be assigned, 
the inboritance did not go to the peculium autrenm (D. 49, 17, 16, 1.) 

The dowry given to a JUiuqfamUias with his wife is nut part of his peculium 
casSrmte, because it is got by marriage, not by service on the field of battle. (D. 
49, 17, 16, pr.) • 

A friend of a, fliusfamilias bequeathed to him a house, aud expressly ststed In his 
will that it was to form part of the son’s peculium eastreuse. This declarati<m has in 
Itself no efficacy. If upon the facts, apart from that statement, the legacy would be 
held not to fall into the peevUum castrense, no effect w'as given to the declaratitni. 
(D. 49, 17, 8.) 

In respect of his peculium castrense a son is absolute owner, 
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and he can deal with it as freely as if ho were not tinder the 
potestas. He can receive such property (D. 49, 17, 5), and sue 
for it in a court of justice even ag^ainst the expressed wishes ol 
his paterfamilias, (D. 49, 17, 4, 1.) As to his testamentary 
power, see “ Testamentum,** under the head ** Incapacity of 
Testator.” ’ 

3. PecuHum quasi^castrense. By successive enactments the 
privilege conferred on soldiers of retaining their prizes and 
equipment in full ownership was extended to persons engaged 
in the higher civil offices. Constantine (A.i>. enacted that 
the officials attached to the Imperial Palace (Palatini) should be 
owners of what they saved out of their sjdary, or obtained as 
gratuities from the Emperors, just as in the case of peculiitm 
ccLstrense. (C. 12,31, 1.) Theodosius and Valentinian extended 
the privilege to the officials of the Prmtorian Prefect, clerks 
in the Chancery Court (excep tores) ^ and the keepers of records 
(scriniarii). (C. 12, 37, 6.) Theodosius II. and Valentinian III, 
(A.D. 440) seem to have given a wider sweep to the privilege 
in the case of advocates of the Praetorian Court, or the Court 
of the City Prefect, giving them exclusive property in whatever 
they acquired from any source. (C. 2, 7, 8.) Loo and An- 
themius (a.d. 409) allowed bishops, presbyters, and deacons free 
and full control over their clerical incomes. (C. 1, 3, 34.) To 
this list Justinian, with his greater zeal for the clergy, added 
sub-deacons, singers (cautores), and readers (lectorex), giving to 
the clergy of every grade independent ownership over every- 
thing they acquired, thus rendering them, in regard to property, 
quite free from the most characteristic right of the potestas. 
(Nov. 123, 19.) Justinian, also, it must be remembered, released 
bishops from potestas altogether. fNov. 81.) lie had 
previously decided in the Code that all gifts from the Emperor 
or Empress were to be the separate property of the receiver, 
free from i\iQ potestas, (C. 6, 61, 7.) 

4. Peculium adoentitium. The proprietary disabilities arising 
from the potestas were broken in upon on another line. The 
rights of the father were limited with respect to property com- 
ing to the children from their mother by herdast will, or on 
her death intestate. It seemed natural that the property held 
by a wife independently of her husband should not become his 
by her attempting to give it to her children. Constantino (A.D. ^ 
319) enacted that a father should have only a life-interest 
{uMusfructus) in the property acquired by bis children from their 
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mother by her teBtament, or on her death intestate. The 
father was bound to manage it with all care, and could not 
sell it to a purchaser, so as to give him a title even by pre- 
scription. (C. 6, 60, 1). Arcadius and Honorius (A.D. 395) 
extended the rule to property coming from the maternal an- 
cestors beyond the mother, and whether by gift during life or 
by will, (C. 6, 60, 2.) Theodosius and Valentinian (A.D. 426) 
gave only a usufruct to the father in the property that a son 
got through his wife, or a daughter through her husband. (C. 6, 
61, 1.) Lastly, Justinian extended this limited ownership to all 
acquisitions of the son, except those made from the father’s 
property. 

Our children of both sexes in our potestas in old times indeed acquired 
for their parents all that came to them (except, it is true, castrense peculium) 
without any distinction. And this became the property of the parents so 
absolutely that they might at pleasure take what one son or daughter had 
acquired and give it to another son or to an outsider, or sell it, or apply it 
in any way they wished. This seemed to us harsh ; and therefore, by a 
general constitution promulgated by us, we have both spared the children 
and reserved due rights to fathers. For the law as ratified by us stands 
thus : — If anything comes to the child from the father’s property,* this accord- 
ing to ancient usage, he is to acquire wholly for the parent ; for what hard- 
ship is it that what came because of the father should return to the father? 
If, again, the son acquires anything for himself in any other way,* the usufruct 
in this indeed he is to acquire for his father, but the ownership is to remain 
with himself ; lest what his own toil or good fortune has added to his store 
should, by passing on to another, prove only a grief to him. (J. 2, 9, i.) 

Another change made by Justinian may be noticed. Con- 
stantine allowed a father 011 emancipating a child to retain a 
third of his property ; but Justinian changed the rule as 
follows. (C. 6, 61, 6, 3.) 

And we have made this arrangement also with regard to that class of cases 
where the parent, on emancipating the child, retained, if he wished, a third 
part of all the property that escapes acquisition by him. For under the 
earlier constitutions he had this privilege — the price, as it were, in a way, to 
be paid for the emancipation. Now it seemed harsh that the son should, as 
the result of his emancipation, be defrauded in part of the ownership of his 
property, and thus by the lessening of his effects lose all the honour conferred 
upon him by the fact that his emancipation made him sui juris. And there- 
fore we have resohred that the parent, instead of the third of the goods that he 
was able to keep as owner, shall keep the half of the goods, not as owner, 
but in usufruct. For so the son’s property will remain with him untouched. 


^ Heao« called pecuZium pro/eo(»ZMtm, because arisiug frum the latlMr's 

p r op er ty . 

* Henoe called jMCuZivm 


DOS. 


295 


while yet the father will enjoy a larger amount in coming to control not « 
third, but a half. (J. 2, 9, 2.) 

III. Wives in manu and free persons in mancipio were 
subject to the same proprietary disabilities as slaves or filiifa- 
milias (G. 2, 86), and like these a wife could have peculiurn. But 
the institution of the tnamts disappeared so early that scarcely 
any interest attaches to it in respect of the law of property. 
Under the system of free marriage that took the place of manus, 
a proprietary institution of great historical interest and import- 
ance grew lip. This was the dowry (do«), or contribution made 
by a wife's family for her support during the time of her mar- 
riage. At a late period in tlie Empire a corresponding contribu- 
tion was sometimes made by the family of the husband {donatio 
propter nuptiaa), and that we may consider in connection with 
the dowry. 

DOS. 

Definition. 

Dos is the property contributed by a wife, or by any one else 
on her behalf, to her husband, to enable him to support the 
expenses of the marriage. This definition includes the only 
essential feature of the dos that need at this stage be considered. 

Pamphema was that part of a woman's property that sbo reservixl from the dot. 
The husband had no right to interfere with it or to bunien it. (I’. 5, 14, 8.) The 
practice waa for a wife to make out an inventory {libtUun) of the property she intended 
to iihe in her husband’s house, if it waa not to be in her do«, and to preserve the 
document after obtaining her hunband's 8ij,Tiature to it. The huaband had no right 
to such reserved property ; and if he retained it, the wife c<»uld sue him by the same 
actions that she could bring against any other person. (D. liS, 3, 9, 3.) 

Relation of the Dos to the Manus. — The dos is an institu- 
tion of considerable antiquity. It is referred to by Cicero 
(Top. 4) in a manner that w’ould seem to show that it was better 
understood than the manus; and it was of such importance 
that Servius Sulpicius Rufus, who was consul B.C. 49, and died 
B.C. 42, wrote a book on the subject. That book is lost ; but 
Aulus Gellius makes a statemeut, as from the work of Rufiis, 
that securities for the restitution of the dos on the dissolution 
of marriage were first required when Sp. Carvilius Ruga put 
away his wife, by command of the censor, for barrenness. 
There is nothing incredible in the statement that about 2(H) 
years after the Decemviral Legislation the d4>s should have been 
in existence, as the XII Tables contained a provision by which 



296 


OWNERSHIP. 


married women were enabled to escape subjection to the manui. 
The facts, indeed, show that the decay of the manus began at 
an exceedingly early period ; or, to speak more accurately, the 
manuB never, within the time covered by written records, existed 
with all the attributes that we must regard as originally inherent 
in it. The powers of a husband over his wife’s person, at least 
such powers as he had over his children (and we must remem- 
ber that in law the wife was a daughter), seem to have been 
reduced almost to nonentity from the earliest dawn of history. 
It was natural that the emancipation of the wife’s person should 
precede by a considerable interval the emancipation of her 
property. 

The interesting feature in the history of the wife’s release 
from the disabilities of the manus is its abruptness, as compared 
with the liberation of children from the shackles of the potestas. 
We have traced the steps by which property gained in certain 
specific ways was withdrawn from the potestas, and the rights 
of the paterfamilias were ultimately reduced to a usufruct or life- 
interest, leaving the capital wholly to the children. Very 
difiFerent was the history of the manus, A woman was either 
wholly in or wholly out of the manus; either in law the daughter 
of her husband, subject to his absolute power in regard to con- 
tract and property, or free and independent, capable of bargain- 
ing with him on equal terms. Was the transition from one 
condition to the other abrupt t Did the Roman matron emerge 
at once from slavery and become the equal of her husband? 
That seems improbable ; and we are left to conjecture by what 
steps the great change was accomplished. 

It is probably safe to assume that a wife ceased to be regarded 
HS property when her husband obtained her from her friends 
without paying for her. A state of the law that wms in perfect 
harmony with the buying of wives, must offend the sense of 
propriety when marriage was entered into on equal terms. 
When we come to the Decemviral Legislation, we find no clear 
evidence of the real purchase of wives, although the form of 
marriage by sale continued long to exist. The time had there- 
fore come when the relation of husband and wife in regard to 
property should be determined by the existing moral standard, 
and not by an ancient theory surviving merely in a legal 
formality. The manta must yield to the dos. 

If we may hazard a conjecture, the dos was at first perhaps 
scarcely distinguishable from the mantis. When a wife marri^ 
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without the form of confarreatio or coemptio, her husband had no 
le^a] right to her property ; but if she remained with him a 
year, and did not stay away three nights, she passed under his 
manus. Perhaps the first bargains were that the husband should 
have certain ^property in place of the manus. Whether this 
ever existed as a distinct stage we know not, but another step 
in advance, and we are on sure ground. The father gives 
certain property to the husband to support the wife, on 
condition that if he (the father) survive the wifo» ho sliall 
recover from the husband as much as he gave him on the 
marriage. During the Republic, the husband (even in the 
absence of the inanus) was absolute owner of all the wife's 
property given to him, subject to au obligation to return the 
property if the wife should die, leaving her father to claim it. 
It was not until the Empire that the process was effectually 
begun that ended in depriving the husband of the character of 
owner, making him in substance a trustee, witli the privilege 
of taking the annual produce of the property during the con- 
tinuance of the marriage. 

1. Dos profecUtia is the contribution made by the wife’s father, or other ascendant 
on the male side, to the husband for the support of the wife. (D, 23, 3, 5, pr. ; D. 23, 
3, 6, 13 ; V. 2 i, 3, 6, 1 ; IK 23, 3, 5, 6.) 

2. Dos adventitia U the contribution made by the wife herself, or by anyone else 
except her father, or other ascendant on the male side. (0. 6, 13, 1.) 

8, Dos rcceptiiui is the contribution made by anyone under (2), with the express 
agreement that the property shall be returned to such person on the dissoluliun of the 
marriage. 

Rights and Duties. 

A. Rights of the Husband. 

I. To the corpus of tiie property. 

A distinction must be drawn between permanent and perish- 
able property. As regards fungible things — i.^., things dealt 
with by weight, number, or measure {quae pondere^ numero^ men» 
sura constant ) — the property is given absolutely to the husband, 
subject to an obligation to return the same kind of things and 
the same quantities, in certain events, on the termination of the 
marriage. (D. 23, 3, 42.) Thus, if money is given to the hus- 
band, it is simply a loan without interest ; he has •the use of the 
money until the end of the marriage, with the chance of never 
having to restore it. 

But even in the case of things that admit of being used, and 
returned after the marriage, as land or slaves, if the husband 
had the option of retoniing the things or paying a fixed prtce^ 
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he was absnlute owner ; and if the property were accidentally 
destroyed, the loss fell entirely upon him. (C. 5, 12, 10.) In 
this case the property is said to consist of res aestimatae, (C. 5, 
12, 5.) But if it were agreed that the wife, not the husband, 
should have the option of taking back the things, or their value, 
the husband did not acquii’e the uncontrolled ownership. (C. 
5, 23, 1.) 

L. Titiui ftccrpted from his wife Seia as part of her dowry a slave Stichus, taken at 
Taluation {aentimatwt), and had possession of him for four years. Did Titius become 
owner by nmcapw f Certainly, if the slave was not stolen {rea furtiva ) ; and if Titins 
did not know that the slave belonged to another than his wife. The uaucapio counts 
from the marriage. Thus Titius, not Seia, became owner. (Frag. Vat. 111.) 

It is ill the case of things not fungible, and not taken on 
valuation, that the much contested question arises — Was the 
husband owner (dominus), or was bis interest confined solely to 
• the rents and produce during the marriage! The true answer 
to this question must be historical. In the beginning probably 
the husband was owner, in the fullest sense of the word — 
perhaps even without any obligation to return the property on 
the dissolution of the man-iage. The first step towards de- 
spoiling liini of the ownership was when the father of the wife 
giving the dos (and that was doubtless the usual arrangement) 
insisted upon having it back if he should survive his daughter. 
Step by step various restrictions were imposed on the husband, 
until at length, although still called owner, he was divested of 
nearly every attribute of ownership, and reduced to the posi- 
tion of a tenant. Tiie difficulties introduced by these gradual 
changes into the nomenclature of the law are amusing 1\ shovrn 
by the irritated and yet half-uncertain tone adopted by 
Justinian in the constitution in which he deprived the husband 
of the last rag of owuei'ship. As ownership {dovilnium) is purely 
a technical entity, the best test to apply is perhaps the action 
that the husband could use. The action appropriate to domir 
nium was the vindicntio; and it was settled law (AJ). 287) that 
to the husband alone belonged the vindicatio (C. 5, 12, 11), and 
not to the wife. (C. 3, 32, iK) Justinian, in changing the law, 
speaks of tb6 ownership of the husband as a legal subtlety 
that obscured and defaced the true relation, and says that the 
property in truth {naturaliter) continued in the wife during the 
whole time. At the same time he shows a curious deference 
to the prejudices of the profession, so to speak, and endows the 
wiie either with the real action (vindioeUto), or, if that is too 
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strong, with a first and indefeasible mortgage over it, in pre- 
ference to all creditors. (C. 5 , 12 , 30.) 

A husband could manumit the slavee forming part of his wife's <fos, either during 
his lifetime or by his will. (C. 6, 12, 3.) The only restriction was that, if he were 
insolvent, he could not give them liberty in fraud of his wife, who was a creditor for 
their value. (D. 40, 1, 21.) This is a clear instance of the exercise of ownerships 
because only the d^minus ex jure Quiritium could give complete freedom to a slave. 

If a slave were made heir to a stranger, it was only his owner (dcmtiatu) that oould 
authorise him to accept the inheritance. This power the husband ecijoyetl in respect 
of a slave forming part of the doa. If, however, the husband acted wn>ngly, and 
either did not require the slave to enter on a lucrative inheritance, or required him 
to enter on one that entailed loss, be was respoitsible for the loss. To avoid this risk, 
the husband vras advised not to take any action himself, but to leave it entirely to his 
wife ; if she desired the inheritance, the slave was momentarily delivered to her as 
owner, on the condition that after the slave had accepted the inheritance, the wife 
should give him back to the husband, again to form part of the doa. (1>. 24, 8, 58.) 

Alienation hy the husband, — The power of alienation is another 
test of ownership. Undoubtedly ownership may e.xist without 
that power, as in the case of children and the insane ; hut there 
is a distinction between a disability imposed, as in these cases, 
for the benefit of the owner himself, and one imposed on a 
nominal owner for the benefit of other persons interested in 
the property. In the latter case it is to a certain extent dis- 
establishing the so-called owner. 

For lands given as dowry cannot by the Ux Julia be alienated by the 
husband against the woman’s will ; and that though they arc his own, and 
given him as dowry [by mancipation or in jure ccssioy or usucapio. And 
whether that rule of law relates to Italian lands only, or also to provincial, 
is doubted.] Now we, correcting the lex JuHuy have put this f)n a better 
footing. For the statute applied to landed property in Italy only, 
and forbade it to be alienated against the woman’s will, or to be mort- 
gaged even with her consent. Both points we have amended. And now it 
is forbidden either to alienate or to burden {obligatio) even provincial lands ; 
and neither can go on even with the woman’s assent, lest the weakness of 
the female sex should be turned to the ruin of their substance. (J. 2 , 8, pr, ; 
G. 2, 63.) 

The lex Jvdxa de advtUeriia et de /undo dctali was paased by AugUKtnK, It applied 
to houses as well as land. (1>. 23, 5, 13, pr.) Under the head of dotal land {/undua 
datedia) was included land inherited by » slave forming part of the doa, (D. 23, 

5, 8, pr.) The changes of Justinian are given in C. 5, 13, 1> 15. 

On the principle that the greater includes the less, the 
husband could not burden bis wife’s land with a servitude, 
nor could he release a servitude belonging to it (D* 23, 5, 5 ; 
D. 23, 5, 6 .) 

A httshand aoqoirtes the ownership of land belonging to Titius, which is burdened 
vith a servitude ia favour of forming part of his wife's doa. According to the 
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rale of law, when the ownership of the land entitled to the servitude, and of tha 
laai burdened with the servitude, united in the same person, the servitude was 
extinguished. Sup|)Oso the wife was divorced or survived the husband and recovered 
the dotal land, was she deprived of the servitude t In strict law she was, but her 
husband or his representative was required to pay damages if he did not re*establish 
the servitude. (D. 23, 5, 7, pr.) 

I 

The effect of an alienation by the husband against the lex 
Julia, and therefore also under Justinian’s legislation, was to 
convey nothing to the transferee if the wife afterwards had any 
right to recover the land. The alienation was wholly void. 
(D. 23, 5, 3, 1.) But the husband, if he ultimately became 
entitled by survivorship to the dotal land, could not avoid his 
own act by pleading the prohibition of the lex Julia» As 
against him the alienation was valid. (D. 23,' 5, 17 ; D. 41, 
3. 42.) 

II. To the income or produce of the property (fructus). 

In the case <»f things reckoned by number, weight, or meas- 
ure {res funglhiles), or of things taken upon valuation {res 
aestimatae), the husband's right of ownership is absolute, and 
applies equally to the thing itself and its produce. But in 
respect of the property that he must return, or that he may 
have to return at the end of the marriage, a different rule 
prevails, and the husband is entitled only to the income or 
annual produce {fructus). The object was to enable him to 
defray the expense of the marriage.* 

In the case of slaves, the husband was entitled to their 
services, or to their wages if he let them out ; but not to the 
children of female slaves. So strongly was it held that the 
offspring of slaves could not be treated simply as fructus, that 
even a special agreement between husband and wife to that 
effect was void. (D, 23, 3, C9, 9.) On the other hand, the young 
of animals were held to be fructus, and to them the husband was 
entitled after keeping up the number of the stock. (D. 23, 
3, 10, 3.) The distinction thus drawn between slaves and 
animals is interesting as a mark of the regard paid by the 
Romans to the dignity of human nature, but does not seem 
otherwise to rest upon any solid ground. 

In the case of land, the husband was entitled to the annual 
crops or rents. He could cut for firewood and lop pollards 
{Moa caedua), but he was not entitled to the larger trees, even 


^ Qmm cfttm iptt oiimi matrimomii iuUat, aejumm €si turn etiam/ruteiu ^tre ^ ptn . 

(D* 23, 8| 7, pr.) 
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when they were thrown down by the wind. The wife was 
owner of the trees. (D. 24, 3, 7, 12.) He could open quarries 
or mines, or work those already opened, but he could not 
charge the expenditure against the estate. (D. 23, 5, 18, pr.; 
D. 24, 3, 8, pr. ; D. 24, 3, 7, 14.) 

HI. Compensation for unexhausted improvements. 

When a husband was entitled, not to the corpus of the 
property, but only to its produce, the question arose, what 
expenditure was he entitled to charge to the estate, and what 
ought to be defrayed out of the accruing income 1 In other, 
words, what expenditure must he pay himself, and what could 
he charge as a debt against his wife, or other person entitled 
to the property after the dissolution of the marriage 1 The 
answer turned upon the nature of the expenditure, and for this 
purpose the object of the expenditure must be considered. The 
Homan lawyers contemplated a threefold object : — 

1. Necessary expenditure (impensae necessariae) ; that is, out- 
lay required to prevent the deterioration or loss of the property 
{impenaae^ quihus non factisy dos deterior futura ait), (Ulp. Frag. 
6, 15 ; D. 50, 16, 79, pr.) Another definition given by Paul 
throws an instructive light upon it. It is, says that jurist, 
such outlay as, if not made by the husband, would render him 
liable in damages to the wife to the extent of the loss caused 
by his neglect. (D. 25, 1, 4.) 

Repauing a house. (Ulp. Frag. 6, 15.) Planting new trees in place of those 
decayed. (D. 25, 1, 14, pr.) Building a granary, or even, in some cases, a mill. 
(D. 25, 1, 1, 3.) Medical attendance on slaves. (D. 25, 1, 2.) Hearing vines, or 
making nurseries for the use of the land. (D. 25, 1, 8, pr.) 

Necessary expenditure, although made without the know- 
ledge or consent of the wife, could be charged against the 
estate ; but not all necessary expenditure, — not what was spent 
to get in the crop or other produce, but only what was spent 
for the permanent improvement of the property. (D. 25, 1, 
16.)^ The caution is given that no general and exhaustive defi- 
nition of necessary outlay can be given, but that each case 
must be considered with reference to the kind and amount 
of the outlay (D. 25, 1, 15) ; because if the ^penditure is 
trifling it ought to be charged to current income, and not to 

^ Sm genertdUer d^niemut muUum intereucy ad perpetuam titilitatem agri vd ad 
aam guae fion ad praesentU temporis pertineat, an veto ad praestntu anni fructum. 
Si in prae$enti*, eum fnutibut hoe eompentandum ; H vero nan fuii ad praeeene tan- 
iim apU aregatio, neeeetariii impeneie eomptUandum. (D. 25, 1, 3, 1.) 
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the corpus of the efltate. Thus in the examples above cited of 
repairs to houses, medicine fur slaves, planting vines, etc., if the 
amount in question is small, it must be charged to the year’s 
produce. (D. 25, 1, 12.) Thus no claim could be made against 
the dotal estate for expenditure in teaching a slave any art, 
because the husband had the benefit of the exercise of the 
art; but, on the other hand, for the expense of putting out 
young slaves to nurse, the husband was entitled to compen- 
sation. (D. 24, 1, 28, 1.) An agreement that the wife should 
not be liable to make good necessary expenditure was void. 
(D. 23, 4, 5, 2.) 

2. Beneficial (but not necessary) expenditure {utiles im-- 
pensae) is that without which the property will be no worse, 
but with which it will yield greater produce ; in other words, 
beneficial expenditure is whatever enhances the selling value 
{promercalis). (D. 25, I, 10.) 

Making a vineyard or oliveyard. (Ulp. Frag. 6, 16.) Putting cattle on land to 
manure it. (D. 25, 1, 14, 1.) Making a nuritery garden. (D. 25, 1, 6.) Building 
a mill or granaiyr, if the exi>enditure was not ncceseary. (D. 50, 16, 79, 1.) 

In regard to expenditure that was beneficial but not neces- 
sary, the rule was that the wdfe must not be improved out of 
her estate, and that no charge could be made against her for 
such expenditure, unless she had known and approved it. (D. 
60, 1(5, 70, 1.) For, says Paul, it would be very hard that a 
woman should be coin[)clled to sell her property to pay for the 
improvements that had been made upon it. (D, 25, 1, 8.) 
Justinian allowed the estate to be charged with all beneficial 
expenditure, unless the wife had actually or by implication 
forbidden it. (C. 5, 13, 1, 5.) 

3. Ornamental (but not necessary or beneficial) expenditure 
(xmpemae voluptariae) is outlay not required to keep the pro- 
perty intact, not adding to its selling value (D. 25, 1, 10), but 
only to its beauty or agreeableness ; as, for example, pleasure- 
gai^ens and pictures (Ulp. Frag. 6, 17), baths (D. 25, 1, 14, 2), 
artificial fountains, ornamenting the walls with marble, eta 
(D. 50, IG, 70, 2.) For such outlay the husband can charge 
nothing against the estate, but he is at liberty to carry off 
everything that can be separated without dumagiiig the 
property. (D. 25, 1, 9 ; D. 25, 1, 11, pr.) 

B. Duties of Husband. 

L The husbaud is bound to take as good care of the dota 



D0& 


303 


property as he does of his own, but he is not responsible for 
accidental loss. Property that is his own absolutely (rea 
fungibiles and res aestimatae) is entirely at his own risk, his 
obligation to return its value remaining intact, whether the 
property exists or not. (D. 23, 3, 17, 1 ; D. 24, 3, 11 ; D. 23, 3, 
42; D. 23, 3,* 30, 1; Frag. Vat. 101.) An agreement that 
the husband should not be responsible for negligence (culpa)^ 
but only for wilful wrong (dolus), was illegal ; but it was 
competent to the parties to agree that the risk {periculum) 
should or should not be borne by the husband. (D. 23, 4, 6.) 
But although the husband was not required to take more care 
of his wife’s than of his own property, in one case, the heart, 
if not the logic, of the jurisconsult dictated an exception. A 
husband might be cruel to his own slaves, and no one be 
entitled to interfere ; but if he indulged his savage temper to 
the injury of the dotal slaves, he was responsible for the 
damage ; and the jurisconsult assigns as a reason, that conduct 
towards one’s own slaves that can be censured only by 
opinion, if done to another’s slaves is to be punished by law. 
(D. 24, 3, 24, 5.) 

According^ to agreement, a dot included slaves taken on valuation {aentlmata man* 
ctpia), but giving the wife an option, in the event of a divorce, to take the slaves or 
their value. Some of the slaves had offspring, and on a divorce the wife chose to 
have back her slaves. Was she entitled to the offspring produced during the mar- 
riage ? N o, says Paul, because the slaves lived at the risk of the busband, since he 
took them on valuation (aegtimata). If he was to suffer the loss, he ought to have the 
profit accruing to him as owner. (Frag. Vat. 114.) 

IL To defray the expenses of the marriage. 

The object for which the dos was given to the husband is 
very clearly established — that he was substantially a trustee 
for the benefit of bis wife. There does not appear, however, 
to have been any clear and distinct legal process to compel 
the husband, after getting the dos, to apply it to its proper 
purpose. He seems, indeed, in ordinary cases, to have been 
left to his discretion as to the mode of spending the money. 
The reason was probably that, owing to the almost unre- 
stricted freedom of divorce, a wife if ill-used had the remedy 
in her own hands. This may be gathered from ttie procedure 
adopted when the wife was insane and incapable of defending 
herself. If her husband refused to divorce his wife in order to 
ke^ her dos, and left her without support, the curator of the 
wife might apply to the courts for a maintenance to the extent 
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of tho do8, but not more. If the husband were not trustworthy, 
the court could order the dos to be taken from him. (D. 24, 8, 
22, 8.) 

Investitive Facts. 

I. By promise (dictio dotis, stipulation The c(insideration of 
this topic is postponed till the subject of contract is discussed. 

II. By giving the property to the husband {datio dotis). The 
husband could be invested with the doa in any of the ways in 
which any person could become owner. 

III. Tacit re-settlement. In certain cases, after a divorce, if 
the parties remarried, the doa was held to be restored, unless it' 
was shown that the parties did not intend the doa to be recon- 
stituted. (D. 23, 3, C4 ; D. 23, 3, 40 ; D. 23, 3, 30.) 

A wife, After a divorce, received pArt of her (fo«, pArt remAining with the hnebAQd. 
She mArried Another person, who, however, died. She then returned to her first 
busbAnd, And no mention was made of the pnrt of her don remaining in his hands. 
Ouoe more a divorce occurred between them, and the husband, says Labeo, would 
have to return that portion of the dm on the same day as he would if the first divorce 
haii nut taken place ; for upon the return of the wife, the dot was regarded as oontmu* 
ously existing up to the second divorce. (B. 24, 3, 66, 6.) 

The doa might be made either before or after marriage ; and 
if made before marriage, could be increased at auy time during 
the marriage. (Frag. Vut. 110; C. 5,3, 19.) If the property 
is transferred before marriage, the transfer is conditional upon 
the liappening of the marriage. (Paul, Sent. 2, 22, 1.) Hence, 
whatever produce accrues from the property before the mar- 
riage takes place, follows the doa, and does not belong to the 
husband, unless it was agreed that he should have it as an 
ante-nuptial gilt (D. 23, 3, 7, 1.) 

Divestitive Facts. 

I. During the continuance of the marriage. When the hus- 
band became insolvent, or so poor that he could not pay back 
the doa at the end of the marriage, the wife bad a right at once 
to recover what she could. (D. 24, 3, 24, pr.) Justinian 
allowed the wife to sue for the property as owner if her husband 
became needy; but she was bound to apply the income to 
keep the husband, herself, and children. (C. 5, 12, 29.) 

II, Termination of the marriage by the captivity of husband 
or wife. The doa cannot be recovered merely because one of 
the parties is captive ; but if the person continues in captivity 
till death, then the marriage was held to have been dissolved 
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at the time of the captivity, according to the rule of the Urn 
Cornelia. (D. 24, 3, 10 ; C. 5, 18, 5.) 

III. The marriage terminated by the death of the wife, 
leaving the husband surviving. In this case a distinction 
existed according to the origin of the doe. If the doe was given 
by the wife’s 'fat her, or male paternal ancestor (doe profectitia\ 
such person, if alive, could demand it back. If such person 
were dead, his heirs obtained nothing, and the husband re- 
mained absolute owner of the doe ; unless he had killed his 
w’ife. (D. 24, 3, 10, pr. ; D. 23, 3, 6, pr. ; C. 5, 18, 4.) Even, how- 
ever, if the father were alive, he could not always claim the 
doOy for the husband could retain one-fifth of the doe for each 
child of the marriage : so if there were five children nothing 
would be returned. (Frag. Vat. 120.) 

A grandfather (paternal) gives a dot to the daughter of his JUiwifamiliat. The 
grandfather and daughter die, leaving the fiilwtfamiliat surviving. Can he recover 
the dotl Tes, even if he were disinherited by his father because it is niade on his 
behalf for his daughter. (D. 87, <t, 6.) 

Such was the law prior to Justinian ; but he enacted that if 
the father or male paternal ancestor were dead, the doe should 
go, not to the husband, but to the wife’s heirs (C. 5, 13, 1, 6), 
and that no deduction should be made by the husband on 
account of his having children by the marriage. (C. 5, 13, 1, 5.) 

When the doe was given by the wife, or by anyone other 
than a male paternal ancestor (doe adventitia)^ the husband re- 
tained it himself, unless there was a special agreement that it 
should go back to the person that gave it, or to such person’s 
heirs (doe receptitia). (Ulp. Frag, fi, 5.) Justinian changed 
the rule, and gave the doe to the heirs of the wife, unless the 
person giving the doe had specially agreed that it should go 
back to him or his heirs. (C. 5, 13, 1, 13.) After the changes 
introduced by Justinian, the husband surviving was thus in 
every instance deprived of the doe. 

IV. Termination of the marriage by divorce, one of the 
parties being in fault. In this case the rules will be found 
under the head of Divorce. 

V. Termination of the marriage by divorce, neither of the 
parties being in faiilt, or by the death of the husiband, leaving 
the wife snrviving. These two cases ai*e governed by the same 
roles. If the wife was eui juries she alone could demand back 
the dcf, whether it was profeetUia or adventitia. Of course, if it 
was TeeeptUia^ it would go back to the donor. (Ulp. Frag. 6, 6 ; 

U 
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C. 5, 18, 11 ; D. 24. 8, 80, pr.; D. 24, 3, 42, pr.) An agreement that 
if there were children the dos should remain with the husband, 
was not valid against the wife surviving (D, 23, 4, 2) ; but it 
was valid if the wife died first, or the divorce occurred through 
her fault. (D. 33, 4, 1, 1.) An agreement to reserve even a 
portion of the dos to the children was not valid i^ the wife sur- 
vived. (C. 5, 14, 3.) The explanation of this seemingly 
hainsh prohibition must be sought in the strong feeling that 
prevailed in Rome, that the expense of the children should fall 
upon the father, and tliat the wife's property (dos) was not to 
be charged with the burden of providing for them. The wife's 
heir had no claim unless the husband failed to restore the 
within the time allowed bylaw. (Ulp. Frag. 6, 7; Frag. 
Vat. 97.) After Justinian, however, the heir of the wife 
certainly had an action even if no delay occuiTed, because in the 
case of dos adventitia there was an implied stipulation that the 
wife should get the dos, and the benefit of this stipulation de- 
scended to her heirs. (C. 5, 13, 1, 13.) Probably a similar con- 
struction would have been adopted in the case of dos profectitia. 

If the wife is not sni juris, but under the potestas of his father, 
then both together had a right to the dos, whether it were pro- 
fectitia or adventitia, (Ulp. Frag, 6,6; D. 24, 3, 2, 1.) Ho re- 
ceipt was effectual to discharge the husband or his heirs, unless 
it were signed by both father and daughter. (D. 24, 3, 3.) 
The consent of the daughter was assumed, unless she distinctly 
refused. (D. 24, 3, 2, 2.) 

A father, in virtue of hie potutas, eent to hie eon-in-Iaw, a^rainiit the wish of his 
dang'hter, a bill of divorce. Could the father also demand back the dot be gave 
with his daughter ? Paul answered that the effect of the bill of divorce was un- 
doubtedly to dissolve the marriage, but Uiat the father could not forcibly take away 
hk daughter from the son-in-law, aud could not recover the dot from him without her 
consent. (Frag. Vat. 116.) 

Time of restoring the Dos. According to Ulpian (Ulp. Frag. 
6, 8), fungible things must (in the absence of special agreement) 
be returned in three portions in three successive years from the 
dissolution of the marriage. Things not fungible were to be 
restored at once. Justinian altered the rule, aud enacted that 
moveables, animals, and incorporeal things should be restored 
within one year; land or houses immediately. (C. 5, J3, 1, 7.) 

An agreemeut that the restitution of the dos should be de- 
layed beyond the legal time was void, but not an agreement 
to hasten the time. (D. 23, 4, 14-16.) 
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A. In respect of Bights and Duties. 

1. A husband could, in restoring the dos, deduct the amount he had expended on 
necessary improvements. (Ulp. Frag. 6, 9 ; C. 6, 13, 1, 5.) 

For to meet his expenses on the property forming the dowry, the husband 
is allowed to keep back part. For by the very nature of the right, from the 
dowry must be subtracted all necessary expenses, as may be learned from 
the fuller statements in the Digest. (J. 4, 6, 37.) 

2. J ustinian took away the right of retention in the case of useful expenditurt 
{utUet impengae)^ and left the husband to sue, either by (1) actiQ mandati (the usual 
action to enforce agency), when the wife consented to the outlay ; or (2) by actio nogo- 
tioTum gestorum, when she did not, but had not forbidden the expenditure. (C. 5, 
18, 1, 5.) These actions will be ex])lained under the law of contract 

B. In respect of Investitive Facts. The husband bad the usual remedies of an 
owner {dominug), (C. 5, 12, 11.) 

0. In respect of Divestitive Facts. The wife or other person entitled to the doc 
on the dissolution of the marriage could not take possession of the (iropcrty without 
the authority of a judge. (C. 5, 18, 9.) 

1. Actio rei uxoriae was the remedy by which a wife or her father could recover 
the dos from the husband or his heirs. It was an action Itonae fidti^ that is 
to say, one in which the judex could take into account equitable considerations, 
although they were not pleaded in jure, (See Book IV., Proceedings in Jura) 
It had, besides, the peculiarity that the husband was not compelled to pay so much 
as to reduce him to destitution ; and the same privilege was extended to his sons if 
heirs, but not to any other persons when his heirs. (D. 24, 3, 12 ; D. 24, 3, 15, 2 ; 
D. 24, 3. 18 ; D. 24, 3, 54.) 

And again, if a woman brings an action at law for her dowry, it is held 
that the husband ought to be condemned to pay only what he can — as much, 
that is, as his means allow. Therefore if his means are equal in amount to 
the dowry, he is condemned to pay the entire sum ; but if not, then as much 
as he can. And the claim for repayment is lessened by his right to keep 
back part of the dowry. (J. 4, 6, 37.) 

This was a privilege that the husband could not deprive himself of, even by his 
own agreement. (D. 24, 8, 14, 1.) 

2. Actio ex stijmlatu, or actio in factum praetcriplit verbit. (For dot recepticia.) 

Such was the remedy of anyone that had bargained that the do* given by him to 

a wife should return to him. It was simply the ordinary action for contract. 

. These actions are personal {actione* peroonale*) ; that is, they are to enforce rights 
ta pereonam merely, not rights in rem. It follows, therefore, that so long as these 
were the only remedies, the wife’s interest in the do* after marriago was not of the 
natore of ownership (dominium), but rather of mere obligation. This was, however, 
affected by the prohibition of the Ux Julia, which made the husband's alienation void 
against the wife, and so enabled her, through the medium of a personal action, to 
teoover her property. 

8. Changes by Justinian. Justinian abolished the aciio rei txoriae, and decided 
the actio ex etipulatu should take its place, but so that every benefit of the 
tenner should be attached to the latter. (C. 5, 18, 1, |i 1, 2, 9*13.) 

Formerly the action to recover a wife^s property (ac/uf rei uxoriae) wat 
one of the proceedings in good faith {ex bofuu Juki judiciis). But finding 
the acHo ex sUfiuiatu gave more scopes we have transferred all the rights 
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attadiing to the wife*8 property to the actio ex sHpulatu; but with many 
distinctions when it is put forth to recover dowries. And rightly as the 
action to recover a wife’s property is thus done away with, the actio ex 
siipulatUy brought in to take its place, has justly taken the nature of a 
proceeding in good faith, and is therefore so regarded — but only when 
employed to obtain a dowry. (J. 4, 6, 29.) 

He alto gave the real actiona {vitidicaiio or actio hypothecaria) to recover the 
property, whether in the handa of the husband or of another. (C. fi, 12, SO ; C. 

18 , 1 , 1 .) 


DONATIO PROPTER NUPTIAS. 

This was a gift from husband to wife, coiTesponding to the 
dos, but of immensely less antiquity. The first undoubted notice 
of it (for we may assume that C. 5, 3, 7 refers to a match being 
broken off, and not to the dissolution of the man'iage) is in 
A.D. 449, in a constitution of Theodosius and Valentinian, 
where forfeiture of the donation is taken along with for- 
feiture of the doe as a punishment for causeless divorce. 
Justinian says it is, in name and reality, the same as the 
doe (C. 5, 3, 20, pr.), being a correlative contribution by the 
husband to the wife. Justinian gave the wife a real action 
(mndicatio) against all possessors to recover the property 
included in the donatio propter uuptias (Nov. 61, 1), and it is 
not perhaps an unreasonable inference that the wife had the 
same general powers in respect of such donation as the husband 
had in respect of the doe. The following passage is given in 
the Institutes : — 

There is also another kind of donatio inter vivos, entirely unknown to the 
old jurists, but brought in after their time by the later of our imperial pre- 
decessors. This was called the donatio ante nuptias (prenuptial gift), and 
implied as a tacit condition that it should not be binding till followed up by 
the marriage. Indeed it was called ante because it was accomplished 

before the marriage, and after the celebration of the nuptials no such gift 
was bestowed. But the late Emperor, yusfinus our father, seeing that in- 
crease of dowries after marriage was allowed, was the first to permit by his 
constitution that in any such event the donatio ante nuptias might be in- 
creased also, even though the marriage had already taken place. But the 
name remained, though now unsuitable ; for it was csilled prenuptial, while it 
thus received a postnuptial increase. But we being anxious to sanction a full 
and final settlement, and carefully suiting names to things, determine that 
such gifts may not only be increased, but may begin even when the marriage 
has already taken place. And further, we determine that the gifts shall be 
called not ante nuptias but propter nuptias, and shall be put on the same 
footing as dowries in this respect, that as dowries are not only increased 
but come into being when the marriage has already taken place, so too 
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those gifts brought in propter nuptias may not only precede marriage, but 
may even after it is contracted be both increased and settled (for the first 
time), a* 2, 7,3-) 

The children of the marriage had no interest in the donation any more than in the 
OM. (C. 5, 3, 18.) Justinian also enacted (C. 5. 3, 20. 1) that the same kind of agree- 
ments as were vaBd in the case of the don should be allowed in the donation. He 
observes that as such gifts, under the general law, required to be registered in oourt 
{%us%nuatio)f and as husbands often purposely neglected to do so, with the object of 
depriving their wives of a legal remedy, henceforth such registration might be «wdit 
at any time during the marriage. (C. 6, 3, 20, 1.) 

In another respect the analogy was at least partially kept up Heretic fathers (as 
also Jews and Samaritans) having orthodox children were obliged to give them both 
dotes and donationes to the satisfaction of the Provincial Presidents and Bishops. 
(C. 1, 6, 13 ; C. 1, 5, 19.) 

B. THINGS OVER WHICH OWNERSHIP CANNOT BE 

EXERCISED. 

By ownership (dominium) is understood private property 
where a person exercises all the rights of enjoyment and alien- 
ation summed up in the word ownership. There weie many 
objects, however, over which the full right of ownership could 
not be exercised. These objects will now be enumerated, with 
a statement of such rights as could be exercised in respect of 
them. 

(A.) Things common to all men (Res communes). 

Private property implies not merely the right of the owner to 
use the thing of which he is owner, but also the right to pre- 
vent anyone else using it, even where such use would not 
in the slightest degree intei-fere with his enjoyment of it. But 
certain objects cannot be so appropriated. The atmosphere, 
for instance, must be used incessantly by all on pain of death, 
and no human being can be excluded from the use of it 
Private property in the air is physically impossible. Next to 
the air, the high sea is most difficult of appropriation, and 
practically no combination of men is ever likely to have such 
a naval force as would enable them to prevent others using the 
ocean. A restricted ownership is indeed allowed by modem 
international law. Every nation has an exclusive right to 
control the navigation and fisheries on its coast| for a limited 
distance. 

And, indeed, by the jus naturals these things are common to all men — 
the air, and running water, and the sea ; and therefore the sea-shores. 
Hence no one is forbidden to approach the sea- shores, provided only he 
respects villas, and monuments, and buildings ; because they are not under 
the yus Gentium as is the sea. (J. 2, 1, i.) 
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The 8ea>shore extends to the highest point reached by the waves in 
winter storms. (J, 2, i, 3.) 

The use by the public of the shores is part of the Jus Gentium just as is 
the use of the sea itself. And therefore it is free to anyone to place a hut 
there to which to betake himself, or to dry nets there, or to haul them up 
from the sea. But of those shores it is understood that no ‘man is owner ; 
for they come under the same rules of law as the sea itself and the under- 
lying earth or sand. (J. 2, i, 5.) 

Rxohtb in TCB Communes, 1. The right of fiehing in the sea 
belongs to all men. This was specially stated by Antoninus 
Pius in a rescript to the fishermen of Forraiae and Capena. (D. 
1, 8, 4, pr.) 2. Everyone had a right to build on the shore, 
or, by piles, upon the sea, and retained the ownership of the 
construction so long as it lasted ; but when it fell into ruins, 
the soil reverted to its former state as a res communis^ which 
any other person might build upon. (D, 1, 8, 6, pr. ; D, 1, 8, 10.) 
But anyone could forbid the erection of a pier or other 
construction that would interfere with his use of the sea or 
beach. (D. 43, 8, 3, 1 ; D. 43, 8, 4.) 

HxifEliiKS.-— 1 . Actio ityiinoruiH. — Wliosoe ver prevents a man fishing in the 
•ea was considered to commit an injuria. (D. 47, 10, 13, 7 ; D. 43, 8, 2, 9.) 2. 
JiUerdictum utile . — Any (leraon whose use of the sea or beach would be impaired by 
any construction or building could move for an interdict, after the analogy of the 
interdict {ve quid in loco publico Jiat), to prevent such nuisance in public places. 
(D. 48, 8, 2, 8.) 

(B.) Things belonging to the State {Res Puhlicae), 

Those things are alone said to be public that belong to the 
Roman people (D. 50, IG, 15); to this must be added things 
that may bo used by the public. 

All rivers again, and harbours, are public, and therefore the right of 
fishing therein is common to all. (J. 2, i, 2.) 

The use of the banks, too, is public by the Jus Gentium^ like that of the 
river itself. And so anyone is free to bring-to his ship there, to make it fast 
by cables to the trees that grow there, and to unload any burden upon the 
banks, just as he is to sail along the river itself. But the adjoining land- 
owners are proprietors of those banks, and therefore the trees that grow 
thereon belong to them. (J. 2, i, 4.) 

The distinction between public things and common things 
was not in the nature of the rights exercised over them, for in 
both the use of the things belonged to men generally; but 
the difference was that common things were regarded as having 
no owner (res nullius) ; whereas public things were regarded 
as belonging to the State, or, as in the case of river banks, to 
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pnvatd individuals. The shores of the sea were not oon* 
sidered subject to the ownership of the State (D. 41, 1, 14 , 

pr.), but simply as under its supervision or jurisdiction. (D. 
43, 8, 3, pr.) 

The State piig^ht be owner in two very different way a In 
one way, it might exercise all those rights of exclusive use 
that an ordinary private proprietor did; as, for example, 
in the Republican Exchequer (j^rarium), the Imperial Ex- 
chequer {Fiscus)^ the slaves belonging to the State (aervi 
populi Romani)^ mines {rnetalla\ and lands {pgri vectigalea). 
Such things may truly be said to be in the ownership of 
the Roman people (in pairimonio Romani populi), (D. 43, 8, 

^0 The things subject to such rights were not called public. 

In another sense, the State may be regarded as a sort of 
owner, as in respect of harbours where the ownership of 
the soil was regarded as inhering in the State, but the per- 
petual use thereof was dedicated to the public. This left an 
extremely shadowy sort of ownership in the State ; but in 
regard to rivers and their banks, the right of the private pro- 
prietor was only suspended so h)ng as the water kept its 
channel ; if it deserted its bed, he again recovered his right of 
exclusive enjoyment. 

The two chief classes of public things were public roads and 
rivers and harbours. 

1. Public Roads. (Puhlicae viae). Roads are of several kinds ; 
(1) public, either Praetorian, or consular, or military ; (2) 
private, connecting fields ; and (3) local {vicinale$)^ which 
either are in villages or lead to them, (D. 43, 8, 2, 22.) The 
local roads are established by private persons upon their own 
land ; but if the memory of such private individual has per- 
ished, they are treated as public. (D. 43, 7, 3, pr.) A military 
road must terminate in the sea, or in a town, or in a public 
river, or in another military road ; the local roads may not 
even join to a military road. (D. 43, 7, 3, 1.) 

Private roads are of two kinds; (1) strictly private, confined 
in their use to the owners of certain lauds ; and (2) private 
roads with permissive use to the public, and connecting a house 
with a public highway. (D. 43, 8, 2, 23.) 

Public roads in the city of Rome were under the care ot the 
Curule .£dile8, who bad full powers to keep them in order, and 
prevent all injury to them, or interference with their legitimate 
usa To them we do not in the subsequent remarks refer, but 
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only to the roads in the country. (D. 43, 10, 1, 1 ; D. 43, 8, 
2, 24.) 

(1.) Every person was entitled to the use of a public road 
as a highway. (D. 43, 7, 1.) 

(2.) It was forbidden to obstnict a highway, or other place 
of which the use was in the public, as by setting up a monu- 
ment (D. 43, 7, 2) or any construction. (D. 43, 8, 2, pr.) 
Even if a thing has been built without objection, it cannot 
be repaired if it is an obstruction. (D. 43, 8, 2, 7.) 

Anyone could compel the removal of the obstruction, and 
get compensation if he was injured, as by taking away his out- 
look or light (D. 43, 8, 2, 14), or interfering with the approach 
to his house. (D. 43, 8, 2, 12.) 

(3.) No one was allowed to do anything to a road, or place 
anything upon it, rendering it less useful as a highway.^ 

A road is made worse, when, from being plain, it is made hilly : when, from being 
smooth, it is made rough; or when it is made narrower or swampy. (D. 43, 8, 2, 32.) 

After some hesitation, it was held that a road was deteriorated when a bridge was 
built over it, or a drain made below it. (D, 43, 8, 2, 33.) 

A road is made worse when a sewer is opened into it (D. 43, 8, 2, 2C) ; or if water 
is allowed to overflow from an artificial pond (D. 43, 8, 2, 27) , or when it is built 
upon in such a way as to prevent the rainfall running off the road. (D. 43, 8, 2, 2S.) 

A road is also regarded as made worse if noisome smells are made in the vicinity of 
It (D. 43, 8, 2, 20.) 

A public road is either one constructed by public authority, 
or a private road that has been so long used by the public that 
the time when it was first made has been forgotten. (D. 43, 

ll,7,3,pr.) 

No prescription avails against the rights of the public to the 
use of a public road or path. It remains public although it is 
never used by the publia (D. 43, 11, 2 .] 

(1.) The right of using a public road was secured by interdict.^ ** The Pnetor says, 
1 forbid any violence to be done to hinder a man from going or driving freely along a 
public road or way.** This interdict applied only to public roads; curiously enough, 
rights to other public things or common things were nut protected by any interdict, 
except the right of navigation in rivers. Thus a right to fish or sail in the sea, to 
play in the public parks, to bathe in a public bath, or to sit in a public theatre, was 
protected by the actio ii^uriarum. (D. 43, 8, 2, 9.) 

(2.) To prevent buildings and oonstruotious iwejudicial to private individuals, an 
interdict could be brought by the person directly injured. (D. 43, 8, 6.) The inter- 


^ AU Prator: Jn via pMiea itinereve publico faecref immitiere quidt quod ea via 
uhf$ Her deteriue eit,JSat veto, (D. 43, 8, 2, 20.) 

* JPrator ait : QuomtHus iUi via publica itmereve pubtioh ire aj^ere liceat, vimjieri 
eeto. (D. 43, S, 2, 43.) 
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diet was prohibitory ; its object was to prevent, not to puninh ; hence, if any one bnilda 
without objection, he cannot be compelled to pull down ; but the procurator of public 
works may, if it obstructs the public, pull it down, or, if it is no obstruction, im- 
poae a ground-rent {tolarium). (D. 43, 8, 2, 17.) If the building or construction is 
not finished, security is required that it shall not be proceeded with. (D. 43, 8, 2, 18.) 

(3.) Damage to the road itself was dealt with by a special interdict, which might 
be brought by anydne (whether complaining of any special injury or not), and after 
any length of time : the amount of damages was fixed with reference to the interest 
of the complainant in the condition of the road. (D. 48, 8, 2, 34.) It is not merely 
preventive, but remedial {rettitutoi'ia), and the wrong-doer is obliged to restore the 
road to its previous state, as by giving back what he has taken away, or by taking 
away what he has left on it (D. 43, 8, 2, 43.) 

2. Kiverb and Banks op Riverb. A river ( Jlumen ) is distin- 
guished from a stream (rivus) by its greater magnitude, or 
by reputation. (D. 43, 12, 1, 1.) Rivers are either permanent 
(perennia), flowing all the year round, or winter torrents 
(torrentia) that leave their beds dry in summer. A permanent 
river might, however, occasionally dry up without forfeiting 
its character. (D. 43, 12, 1, 2.) A public river is a permanent 
river. (D. 43, 12, 1, 3.) Public rivers are of two kinds, navi- 
gable and not navigable. A bank of a river (rtpa) is defined, 
after the analogy of the sea-fihore, as the furthest reach of the 
river. (D. 43, 12, 3, 1.) This, however, is true only so long 
as the river keeps within its natural course. Occasional 
floodings do not change the legal extent of the bank, otherwise 
all Egypt would be a bank of the Nile. But if the increase or 
abatement is permanent, the bank is regarded as altered. (D. 
43,12,1,5.) 

(1.) “ The Praetor says I forbid any violence to be done to 
hinder any man from freely sailing a ship or boat on a public 
river, or from loading or unloading at the bank. And also I 
will grant an interdict to secure the right to sail freely over 
a lake, a canal, or a pond that is public.” ^ 

Lake {tacus) is a natural and permanent collection of water. (D. 43, 14, 1, 3.) 

Pool (ttcionum) is a natural collection of rain-water, and not permanent, but often 
dried up. (D. 43, 14, 1, 4.) 

Fo$$a is a trench or canal made by men (D. 43, 14, 1, 5), which waaaometimea 
public. 

(2.) It was forbidden to do anything to a river or its banks, 
OP place anything thereon, that would impede the navigation or 
use of the banks. (D. 43, 12, 1, pr.) 


1 Pngtor ait : Quominut illi tn JIumine publico nop^ fxUem agere, quote minut per 
ripmm omer mr e, txomtrart lieeat, vim fieri veto. Item «l per tacum, foteam, etagnum 
publicum uavigare lietat imterdieam. (D. 43, 14, 1, pr.) 
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The owner of botih lidei of a itream cannot throw a private bridge aeroM the 
■tream. (D. 48, 12, 4.) 

Water nay be led from a river, nnlen specially forbidden by the Emperor or 
Senate, or unless it makes the river less navigable. (D. 43, 12, 1, 16 ; D. 43, 12, 2.) 

Water withdrawn from a public river for irrigation ought to be divided according 
to the dimensions of the fields ; but water was never allowed to be withdrawn if it 
were to cause injury. (D. 8, 3, 17 ; B. 48, 20, 3, 1.) * 

Bepairs of a river bank were permitted only if no damage was done to the naviga- 
tion. (D. 48, 15, 1, 2.) 

Anything that would cause a public river to change its channel from that in which 
it ran during the preceding summer, or to make its course more rapid, was unlawfuL 
(D. 48, 13, 1, pr. ; D. 43. 13, 1. 8.) 

These rights were enforced by interdicts. (D. 43, 14, 1, 1 ; 
D. 43, 12, 1, pr. ; D. 43, 13, 1. 11.) 

(C.) Things belonging to corporate bodies {res universitatis). 

These are things that belong to a corporation, not to individuals ; city 
theatres, for instance, race-courses, and the like, owned in common by the 
cities. (J. 2 , ), 6.) 

The expression vniveraitas is used in two different significations ; the correlative 
word tinguli is used with corresponding diversity of meaning. i2ra iingvlorum mean 
things belonging to individual men ; their opposite is res universitatUf or corporate 
property. Res singulae mean any things or aggregate of things as opposed to auntver- 
sitas jurisy or totality of rights and duties inhering in any individual man, and 
passing to another as a whole at once. The most interesting and important example 
of a unirersitas jw*is is inheritance ; the analysis of the notion will be reserved. 
Meanwhile it is sufficient to note the ambiguity in the word univei'sit<u. 


A vniversitas or corporate body exists when a number of 
persons are so united that the law takes no notice of their 
separate existence, but recognises them only under a common 
name, which is not the name of any one of them. (D. 3, 4, 2 ; 
D. 3, 4, 7, 1.) All the members are considered in law as a 
single unit or being. (D. 46, 1, 22.) Such units are sometimes 
called fictitious persons, because the corporate body, as such, 
may sue and be sued, receive or part with property, bind itself 
or bifid others, through some agent or syndic (D. 3, 4, 1, 1) 
who acts in the name of the whole, just as any individual may 
act for himself (D. 3, 4, 7, 1.) The chief characteristic of such 
a body is that it does not necessarily die. (D. 5, 1, 76.) 

A corporation could not, by the Roman law, be created by 
private agreement ; it required the authority of a statute {lex)^ 
SewUus ConsuUum or constitution of an Emperor. (D. 3, 4, 1, 
pr.) The lowest number that could form a corporation col- 
lepum) or company (sodetas) was three (D. 50, 16, 85) ; but it 
seems that if the number of an existing corporate body was 
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redbced to two or even to one in a town, it conid still be main- 
tained. (D. 3, 4, 7, 2.) There were many such corporations in 
Rome, chiefly connected with trades, such as the guild of 
bakers, and shipowners, companies of tax-gatherers, companies 
for working jnines of gold, silver, salt, etc. The internal 
government of the corporate bodies was in the hands of the 
members {sodales). 

Corporate bodies, like States, might enjoy two kinds of 
ownership. They might be owners, just like private indi- 
viduals; and herein such bodies form no exception to the 
general observations made with reference to private property. 
But some of such bodies — municipalities for example — might 
hold property of which people in general were entitled to the 
use. It is to this alone that Justinian refers. In this sense 
alone are res universitatis analogous to res puhlicae ; the former 
belong to cities or municipalities, the latter to Koine itself. 
We have thus three classes of things of which the use was 
general : common things, having no owner ; public things, 
the ownership being in the Roman people ; and res univer^ 
sitatisy of which the use was in the public, and the ownership 
in the municipality. 

(D.) The last class of things withdrawn from the exercise of 
ownership {dominium) is connected with religion (res divini 
juris), and consists of three groups. 

The ultimate division of things, then, is into two classes ; for some arc 
under Heaven’s law, some under man’s law. (G. 2, 2.) 

Of things under Heaven’s law, things sacred and devoted are instances. 


(G. 2, 3.) 

I. Sacred things are things consecrated to the gods above (res sacrae ) ; 
devoted, those left to the gods the shades (res religiosae). (G. 2, 4.) 

But a sacred thing, it is held, can be made so only by the authority of the 
Roman people ; for it is consecrated by a statute passed, or by a Senatus 

Cofisultuftt made for that purpose. (G. 2, 5 *) 

Sacred things are things that have been duly (that is by the priests) con- 
secrated to God— sacred buildings, for instance, and gifts duly dedicated to 
the service of God. And these we, by our constitution, have forbidden to be 
alienated or burdened (obligari), except only in order to redeem prisoners. 
But if any man, by his own authority, establishes a would be sacred thing 
for himself, it is not sacred, but profane. A place, however, in which sacred 
buildings have been erected, even if the building is pulled down, remains still 
sacred, as Papinian too wrote. ( J. 2, i, 8.) 


Those two pMsagee Ulastrate the dumge introdnoed by the edoptlon of Chrietiaolty 
M the state religion of the Empire. In the old religion certain deities were supposed 
to pewide over the celestial region, and property consecrated for their worship ^ w 
mens; other dff i ti w to preside over the reidhns of the dead, and, in their regard, the 
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plM whore a dead body waa placed, became rdigiomt. In the time of Jostinian the 
godi of the celeetial region were replaced by the God of the Christiana ; and ret 
tacrae continued to mean things demoted to religious worship. There was also a 
ccmtinuity in the investitire facts. No property could be allowed to pass under the 
esdusive care of the priests, except with the sanction of the State. Under the Empire, 
the Emperor alone could authorise the dedication of property to religious uses. 
(D. 1, 8, 9, 1.) 

The constitution to which Justinian refers allowed the sale of church property 
in famine also ; for he says it is not unreasonable to prefer the lives of men to vessels 
and vestments. (C. 1, 2, 21.) By a later enactment, a church unable to pay its 
debts was allowed to sell superfluous vessels, but not its immoveables, or anything 
required for the service of the church. (Nov. 120, 10.) 

2. Burial-ground (res religiosae). 

A place in which the body or ashes of a human being (even a 
slave) (D. 11, 7, 2, pr.) were laid became religious, if the consent 
of the proper parties had been obtained, and if it were intended 
to be the final, and not merely a temporary resting-place. (D. 
11, 7, 2, 5 ; D. 11, 7, 40.) A monument or erection in memory 
of a deceased person (D. 11, 7, 2, 6) was not a sepulchre unless 
it contained a dead body. (D. 11, 7, 42 ; D. 11, 7, 6, 1.) 

Rights of the quasi-owner of a burial-place. 

(1.) A burial-place was not alienable. (C. 3, 44, 9; C. 9, 19, 1.) 
On a sale of the land in which it was contained, it did not pass 
to the buyer. (Paul, Sent. 1, 21, 7.) 

(2.) A wrong was done by erasing the inscriptions, throwing 
down any statue, or overthrowing a stone or column, or other- 
wise defacing a tomb. (Paul, Seut. 1, 21, 8.) 

(3.) It was an offence to bury a person in a sepulchre without 
having the right to do so. (D. 47, 12, 3, 3; Paul, Sent. 1, 21, 6.) 

Investitive Facts. — (i.) A devoted place we make so by our own choice 
by bringing a dead man into a spot that is ours, if only it is our part to bury 
him. (G. 2 , 6.) 

But in provincial soil, according to the general opinion, a place cannot be 
devoted ; because of that soil the Roman people or Caesar is owner, while 
we have only the possession and usufruct A place of that sort, however, 
although not devoted, is looked on as if it were {pro religioso). For so, too, 
in the provinces, what has not been consecrated by the authority of the 
Roman people, although properly not sacred, is yet looked on as if it were. 
(G. a, 7.) 

The theory that no ownership {dominium ear jure Quiritium) could exist over land* 
in the provinces, inasmuch as they belonged to the State, was, by the construction 
explained by Gains, not permitted to deprive the inhabitants of the pleasuie 
of having tbeir burying-plam secure from intrusion. It will be observed that the 
introduction of Chrietianity led to no eesential elteration oi the law of sepulture. 

A devoted place is made by each man of his own choice, when he brings 
a dead man into a spot that is his. But into a pure spot owned in common 
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you cannot bring the dead against the will of a joint owner ; into a burying- 
place owned in common, however, you may, even against the will of all the 
other owners. And again, if the usufruct is another’s, it is held that the 
proprietor cannot, unless the other consents, make the place devoted. 
Into another’s ground, by the owner’s leave, you may carry the dead ; and 
even if he ratifies the deed only after the dead has been carried in, yet the 
spot becomes devoted, (J. 2, 1, 9.) 

A pure spot is one not before used for inteiment. 

It was a law, moreover, that no one could be buried within 
the city, even in his own land. (Paul, Sent 1, 21, 2; D. 47, 
12 , 3 , 5 .)' 

Divbstitive Facts. — (1.) Paul tells us that if a river laid bare 
a sepulchre, or it threatened to fall down, the body might 
be removed during the night, after the offering of solemn 
sacnfices, to another place, which would thereupon become 
devoted. (Paul, Sent. 1, 21, 1; D. 11, 7, 44, 1.) In other cases 
the removal of a dead body from the place intended to be final 
was forbidden. (D. 11, 7, 39.) 

(2.) If the land were taken in war, it was regarded as losing 
its character ; which, however, was restored if the land was 
reconquered. (D. 11, 7, 36.) ‘‘The tombs of the enemy are 
not sacred to us,’* was the churlish maxim of the law. (l). 47, 
12, 4.) 

USMEDIKS. (1.) Aetio de tepulcro violato. It wu » crime to hinder the burUl of 
•ny body wilfull}*, or to violate a sepulchre (D, 47, 12, 8) ; but the action here named 
carried only a fine in money. (D. 47, 12, 9.) The action was Prmtorisn, and was 
given in the first instance to the owner of the soil ; and if the owner did not appear, 
then to anyone that pleased ; and if several appeared, then to whichever seeing to 
have best reason. (D. 47, 12, 3, pr.) 

When an action was brought by the owner of the soil, the damages were fixed at 
whatever sum might be considered by the judge to be proper ; and if by a person not 
owner, the penalty was 100 aam. (D. 47, 12, 3, pr.) Condemnation carried with it 
infamy. (D. 47, 12, 1.) 

(2.) Actio in /oetam.— To prevent a person burying a body where he had no 
right. The Prsetor says, ** If it is alleged a dead man, or the bones of a dead 
are carried into pure ground [i^., ground not sacred, or devoted, or hollowed, 
(D. 11, 7, 2, 4)] belonging to another, or into a burying-plaoe to which there is no 
right, then the doer shaU be liable to an actio in factum, and shall be subjected to 
a pecuniary penalty." (D. 11, 7, 2, 2.) 

(8.) A special interdict was allowed when anyone was prevented buiying a ooipse 
in land that belonged to him . 11, fi, 1, a 

3. Hallowed things {res sanctae), too, such as walls and gates, are in a way 
under Heaven’s law, and therefore form part of no one’s goods. And the 
reason why we call walls hallowed is this, that a capital penalty is fixed for 
those t h^t do them any wrong. And for the same reason, too, we call those 


^ Xn TMts. Mommem mortaum im urbe m tepdUto near erifo. (p. 22.) 
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parts of statutes in which we fix the penalties for those that act in defiance 
of the statutes “ sanctions.” (J. 2, i, 10 ; G. 2, 8.) 

IsidciruB derives tancfus a ta/nguine ho8tuu» It was usual at the foundation of walla 
in ancient cities to make valuable aacrifices, as of a horse, and sometimes even of 
human beings. 

Ambassadors also were regarded as hallowed g persons who 
struck or injured them were delivered up to the nation they 
represented. (D. 50, 7, 17, pr.) 

The walls of cities could not be touched or eveu repaired 
without the authority of the State. To leap the walls was the 
offence for which Romulus is said to have killed his brother 
Remus. (D. 1, 8, 11.) 

Things sacred and hallowed were protected by an interdict 
which was both prohibitory and reetitutory. (D. 43, 8, 2, 19 ; 
D. 43. 6, 2.) 

C. RESTRICTIONS ON VOLUNTARY ALIENATION. 

The Roman law imposed restrictions on the voluntary aliena- 
tion of property, both in respect of the mode of alienation and 
also of the amount that might be given. A voluntary alienation 
is one that a person is not compelled by law to make ; as a gift.^ 
(A.) Restrictions as to the mode of voluntary alienation. 

There are other gifts too made without any thought of death, and called 
inter vivos. These are not to be compared to legacies in any respect, and 
if once completed they cannot be readily revoked. And they are completed 
when the giver has openly declared his intention, whether in writing or not. 
Our constitution, too, has determined that these gifts, like sales, should in 
themselves involve the necessity of delivery, but so that if no delivery took 
place, they should be fully and completely valid, and the necessity of delivery 
should rest upon the giver. And since the arrangements of former emperors 
willed that such gifts should be registered in the public records if of more 
than 200 so/idiy our constitution has extended the amount to 500 soUdi, and 
decided that gifts up to that sum shall stand even without registration. It 
has, too, found certain gifts, of which registration is entirely needless, which 
arc in themselves most fully valid. And many other points beside we have 
found tending to the freer issue of gifts, that can all be gathered from our 
constitutions laid down regarding this. Yet it must be known that although 
the gifts arc quite unqualified, still if those that receive the boon prove 
ungrateful, we have by our constitution given leave to revoke the gifts on 
certain fixed grounds. For we would not have those that have bestowed 
their property on others to suffer at the hands of these very men outrage or 
loss after the fashions enumerated in our constitution. (J. 2, 7, 2.) 

In thii pMMg* Jnitinina denb with two rvry distinct though dooelj related sob* 
jsota, voluntary promiees and voluntary alienations. The effect of a vdontaiy pteinike 
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ww to bind the promiier to deliver what he promised ; bat until delivery there wae 
no change of ownership in the thing. Moreover, gifts exceeding 600 miiidi must be 
registered. 

Constantine enacted that voluntary alienations should be evidenced by a written 
document, containing the name of the donor, and a description of the nature of his rights 
and of the property ; that this document should be registered, and that the property 
should be delivered in the presence of witnesses. (C. Th. 8, 12, 1 ; C. Th. 8, 12, 8.) 
These precautions were superseded by the rules introduced by J ustinian. 

(B.) Restrictions on the amount of gifts, 

I. An old statute Cincia, B.C. 204) that continued to exist 
up to the time of Constantine, but fell into desuetude before 
Justinian, prohibited gifts beyond a certain amount (which is 
not stated), except as between certain relatives. Gifts to the 
extent to which they exceeded the limit, but no further, were 
void. (Frag. Vat. 266 ; Ulp. Frag. pr. 1.) It seems, however, 
that if the donor did not revoke the gift during his life or by 
will, the gift was confirmed. (Frag. Vat. 21)4.) 

The persons exempted from the restrictions of the lex Cineia were (1) all persons 
related by blood {cofjnati) up to the fifth degree, and to second cousins in the sixth 
d^pree ; also those in whose potestaa, manua^ or Tnaneipium such persons were, or 
those over whom such persons h%d poteattu^ manua, or mannpium, (Krag. Vat. 298* 
301.) ^2) Persons related by affinity, so long as the tie lasts, but no longer. (Frag. 

Vat. 802.) (3) Tutors to pupils, but not pupils to tutors. (Frag. Vat. 304.) (4) 

Patrons and freedmen. (Frag. Vat. 307-309.) (5) Any blood relation beyond the 

sixth degree could make a gift as a dowry. (Frag. Vat. 306, 306. ) 

II. Gifts between Husband and Wife. Before marriage, an 
intending husband or wife could moke gifts to the other without 
restriction, and the gifts might even be conditional upon the 
celebration of the marriage (Frag. Vat. 262) ; but after mar- 
riage a husband could not make a gift to his wife, nor to her 
father, if she were under his potestas ; nor could a wife make 
a gift to her husband, nor to his father, if he were in his father’s 
poteatas, nor to his children if they were in his potestaa. (C. 5, 
16, 4 ; Frag. Vat. 269.) In the age of Antoninus this rule was 
ascribed to custom (D. 24, 1, 1 ; D. 24, ], 3, pr.) ; but it has been 
pointed out that the prohibition of the lex Cineia did not apply 
to husband and wife, from which it may be perha]>s inferred 
that the rule did not exist during the Republic, about B.O. 200. 

When a wife ceased to be in the manua of her ^husband, she 
enjoyed complete proprietary independence, unless she re- 
mained in the poieaiaa of her father. Thus the wife, like the 
husband, kept her property separate. As both, therefore, 
might by foolish generosity be deprived of their property, the 
rule prohibiting gifts was made applicable to both ; for, as was 
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said by the Emperor Antoninus, the object of marriage was the 
satisfaction of an honourable love, and not that either husband 
or wife should gain money by it. (D. 24, 1, 3, pr.) 

Exceptions. — 1. Birthday and other presents, if moderate in 
amount, were not prohibited. According to custom, every year 
husbands made presents to their wives on the Kateuds of March, 
and wives to their husbands on the Saturnalia. (D. 24, 1, 
81 , 8 .) 

2. Gifts were valid if they were not to take effect until the 
dissolution of the marriage. A gift made in contemplation of 
an immediate divorce was valid ; but was prohibited if made 
with reference to a future possible divorce. (D. 24, 1, 60, 1 ; 
D. 24, 1. 62, 1 ; D. 24, 1, 12.) 

3. Gifts were not prohibited unless they made the giver 
poorer, and also the receiver richer. (D. 24, 1, 25.) 

A husband refuses a legacy or inheritance, which thereby goes to his wife. Although 
the husband did this by way of gift, the wife’s title is perfect. The renunciation does 
not take from the husband’s property. (D. 24, 1, 5, 13 ; D. 24, 1, 5, 14.) 

Either husband or wife may grant to the other, as a gift, a burial-place. (D. 24, 1, 
5, 8 ; D. 24, 1, 5, 9. ) A gift to a wife of a valuable tombstone is not void, but the 
property in it remains in the husband until a dead body is placed there, and the place 
becomes devoted. The gift does not enrich the wife. (D. 24, 1, 5, 10.) 

A husband may present a slave to his wife with a view to manumission, although 
indirectly this was a gift of the valuable rights of patronage. (C. 5, 16, 22 ; D. 24, 
1. 9,1.) 

Either husband or wife may have the use of the other’s slaves, or of a dwelling- 
house, gratuitously. (D. 24, 1, 18.) 

Either party may surrender to the other a thing pledged to the other without a 
consideration, the debt not being therein extinguished. (D. 42, 8, 18.) 

Gifts by a wife to her husband, to enable him to acquire any public dignity, are 
valid. Hence gifts to defray the expenses of standing for office or of the games. 
(D. 24, 1, 42 ; D. 24, 1, 40.) 

Confirmation of invalid gifts, — The prohibition did not ex- 
tend beyond the lifetime of the parties; after the marriage 
was at an end, gifts might take effect. Therefore, just as 
a gift made before marriage, to take effect only after 
marriage, was declared void, so a gift during marriage to 
take effect after the marriage was dissolved by the death 
of one of the parties, was valid. (D. 39, 6, 43; D. 24, 1, 
9, 2 ; D. 24, 11, pr.) A husband or wife, therefore, having 

made gifts to the other, could confirm them by WilL It 
became usual to insert in wills a clause to that effect, when 
it was desired that gifts made during marriage should be 
retained. At length Antoninus, before coming to the throne 
in the reign of Severus, carried a Senatus ConsuUum to the 
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effect that all gifta invalid during the marriage should become 
valid on the death of the donor, unless expressly revoked 
during life, or by testament. (D. 24, 1, 32, 2 .) A question, 
however, arises where property was not given, but only a 
promise made. Can the promise be enforced against the heir 
of the deceased ? There was a difference of opinion between 
the two great classical jurists, Papinian and Ulpian. Papinian 
held that the Senatus Consultum applied only to gifts of things, 
and that an invalid promise was not made obligatory by the 
death of tlie proiniser. (D. 24, 1, 23.) Ulpian, however, 
explicitly held that a stipulation, for example, for au annuity, 
could be enforced after the death of the promiser, if he had not 
withdrawn from it in his lifetime. (D. 24, 1, 33, pr. ; D. 24, 1, 
33, 2.) Justinian decided not merely that all such promises 
should be enforced, but that even a mortgage or pledge by the 
husband of the things promised should not bo considered an 
implied revocation of the gifta (Nov. 1(>2, 1.) Previous to 
this time pledging a thing had l)eeri construed as a tacit 
revocation. (C. 5, 16, 12 ; D. 24, 1, 32, 5.) 

In certain cases, however, death did not operate as a 
ratification. 

(1.) If the parties were divorced, or even permanently 
separated without a formal divorce, and not re-married before 
death. (D. 24, 1, 62, 1 ; D. 24, 1, 32, 10 ; D. 24, 1, 32, 10.) 

(2.) If the donee or receiver of the gift died first, or was 
reduced to slavery. (D. 24, 1, 32, 6 ; D. 24, 1, 32, 18.) 

(3.) Such confirmed gifts were subject to the rules applicable 
to gifts made mortis cattsa. Therefore both doner and donee 
must have a capacity to give and receive at the time of death. 
(C. 5, 16, 24 ; D. 24, 1. 32, 7 ; D. 24, 1, 32, 8.) 

(4.) Justinian, in the Code, required the gift to be expressly 
confirmed by will if it exceeded the amount that required 
registration; but the provision was repealed in the Novels. 
According to the latest law, such gifts took effect np to the 
amount that did not require registration, but beyond that 
amount were invalid. (G. 5, 16, 25 ; Nov. 162, 1, 2.) 

III. Gifts to concubines or natural children. ^ Constantine 
seems to have prohibited all gifts or bequests to natural children 
or concubines. (Nov. 89, pr. ; C. Th. 4, 6, 1.) This was part 
of his policy to discourage and repress concubinage. With this 
object in view he introduced, on the one hand, the privilege of 
legitimation by subsequent maniage ; and, on the other hand; 

X 
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ho imposed on concubines and natural children an incapacitj to 
take any property from the father, either in his lifetime or on 
his death. In A.D. 371, however, we find this severity miti- 
gated in certain cases by a constitution of Valentinian, Valens, 
and Gratian. (C. Th. 4, 6, 1.) If a person died leaving legiti- 
mate children or grandchildren, or a father or inbther, all gifts 
or bequests made by him to his concubine or natural children 
exceeding one-twelfth of his property were declared void. If a 
person died without leaving such relatives, he could give his 
concubine or natural children as much as one-fourth, but not 
more. In substance this provision agrees with a subsequent 
constitution of Arcadius and Honorius, A.D. 403. (C. 5, 27, 2.) 

Justinian admitted a further relaxation. If a person has any 
legitimate children, he cannot give his natural children or his 
concubine more than one-twelfth of his property. If he leaves 
no legitimate children, but ascendants, for whom he is obliged 
to provide in his will, then the natural children can get as much 
as the father pleases, if enough is left to satisfy the legal claims 
of the ascendants. If there are no legitimate children, and no 
such ascendants, a father may leave his whole property to his 
concubine or natural children. (Nov. 89, 2.) 

IV. It was enacted by Severus and Antoninus that alienations 
made by persons after the commission of a capital crime, with- 
out valuable consideration, should be invalid if condemnation 
followed. (D. 39, 5, 15; D. 39, 5, 31, 4.) 

Extension of Investitive and Transvestitive Facts. 

We may, with Savigny, regard Agency as an extension of 
investitive and transvestitive facts. It is convenient, in the 
first instance, to assume that a transvestitive fact operates 
universally — that anybody may become the owner of anything. 
Thereafter the qualifications to which this statement is subject 
may be enumerated, — the persons that cannot be owners, and 
the things that cannot be the objects of ownership. But the 
transvestitive facts admit of extension as well as restriction. 
Thus, if A mancipates a slave to B, B becomes owner, and that 
is the simple form ; but if, in consequence of the mancipation, 
not B, but C becomes owner, then we have a transvestitive fact 
operating in favour of C, who has taken no part in the tran»> 
action. We may regainl this as an extension of the simple 
transvestitive fach 
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Did the Roman law recognise any snch extension — any 
agency? In answering this qnesticm a distinction of mnch 
importance and constant recurrence appears in view. It is 
that between the old formal and the newer non-formal modes 
of conveyance. In respect of the ft^rmer, no agency was pos- 
sible except Ithrough slaves or persons in an analogous state ; 
but in respect of the informal modes of conveyance, such as 
delivery, agency was permitted universally. 

A. Agency in respect of the formal transvestitive facts. 

We acquire things not only ourselves directly, but also by means of those 
that we have in our potestas [manus or mancipium\ and also of those slaves 
in whom we have a usufruct ; and further, of freemen or slaves belonging to 
others that we possess in good faith. Let us look into these cases narrowly 
one by one. (J. 2, 9, pr. ; G. 2, 86.) 

1. Slaves and persons subject to potestas, manus^ or mancipinm. 

And further, all that fyour children in poUstate, and all that] your slaves 
[receive by mancipatio or] obtain by mere delivery (Jraditio), all rights 
that they acquire by stipulation or on any other ground whatever, all are 
acquired for you, and that though you know it not, or even against your will : 
for the slave that is in your potestas can have nothing of his own. And, 
therefore, if he is appointed heir, he cannot enter on the inheritance except 
at your bidding ; and if at your bidding he does enter, it is for you he acquires 
the inheritance, just as if you had been appointed heir. And so also with a 
legacy. (J. 2, 9, 3 ; G. 2, 87.) 

But we must bear in mind that when a slave belongs to one man in bonis^ 
and to another ex jure Quiritium, all that is acquired through that slave, on 
any ground, goes to the owner in bonis. (G. 2, 88.) 

And not only property (jfroprietas) is acquired for you by persons in your 
potestas, but also possession. For when they have gained pc'isession of a 
thing, that possession is held to be yours. And thus, by means of them, the 
time for usucapio or longi temporis possessio begins to run. (J* 2, 9, 3 ; 
G. 2, 89.) 

But as regards persons in manu or in mancipio, though by means of them 
you acquire property on any ground, just as through persons in your poUstas, 
yet, whether you acquire possession is usually questioned, because they 
themselves are not in your possession. (G. 2, 90.) 

2. Slaves possessed in good faith. 

The same decision has been come to with regard to a person in good 
faith in your possession, and that whether he is free or anqjther man’s slave. 
For the decision as to him that has the usufruct holds with regard to the 
possessor in good faith too. All he acquires, therefore, on any ground 
outside those two, belongs either to himself if he is free, or to his master if 
he is a slave. (J. 2, 9, 4 ; G. 2, 92.) 

**OatBide thote two.** — For the meaning of mo the lullowing 
**8. Slaves held in usafroot.” 
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But if the possessor in good faith has come by usucapio to own the slave, 
and thus to be his master, then all the slave acquires on any ground goes to 
him as his master. (J. 2, 9, 4 ; G. 2, 93.) 

But he that has the usufruct cannot become owner by usucapto; in the 
first place, because he is not possessor, but has only the right of use and 
enjoyment ; and in the second place, because he knows that the slave 
belongs to another. And it is not property alone that you acquire by means 
of slaves in whom you have a usufruct or who are in good faith in your 
possession, or by means of a free person in good faith in your service, but 
possession as well. With regard to the person of both slaves and freemen, 
we speak in accordance with the limitation just set forth ; viz., that the 
possession must have been gained by them either with your property or by 
their own exertions. (J. 2, 9, 4.) 

8. Slaves held in usufruct. 

As regards slaves held by you only in usufruct, it has been decided that 
all they gain with your property or by their own exertions is added to your 
estate ; but all they gain on other grounds than those belongs to the master 
that owns them. And therefore if such a slave is appointed heir, or any 
legacy is left him, or gift bestowed on him, it is acquired not for the man 
that has the usufruct, but for the master that owns him. (J. 2, 9, 4.} 

B. Non-formal transvestitive facts. 

From all this, then, it appears that through freemen neither subjected to 
your power nor possessed by you in good faith, and also through other men^s 
slaves in whom you have neither the usufruct nor lawful possession, you can 
in no case acquire. And this is the meaning of the saying that through an 
outsider nothing can be acquired. [The only doubt is with regard to pos- 
session, — whether it can be acquired through an agent.] (J. 2, 9, 5 ; G. 
a. 95 ) 

To this there is one exception. For it is held that through a free person — 
a procurator, lor instance — you can acquire possession, not only knowingly, 
but even in ignorance, as was settled by a constitution of the late Emperor 
Severus. And by possession of this sort you acquire ownership even, if it 
was the owner that delivered the property ; or if not, you can acquire it by 
usucapioy or longi temporis praescriptio, (J. 2, 9, 5.) 

It makes no difference whether the owner in person delivers the property 
to another, or whether some one else delivers it by his wish. (J. 2, i, 42.) 

And on this principle, if anyone is allowed by the owner to manage his 
business freely, and he in the course of business sells goods and delivers 
them, he thereby makes them the property of the receiver. (J. 2, i, 43.) 

Titiua and Gains bought land, which was deliversd to Titius partly for himself and 
partly as the agent of Gains. By this delivery Gains becomes part owner of the land. 
(D. 41. 1, 20, 2 ; a 4, 27, 1 ; C. 7, 82, 8.) 

Sempronius takes delivery of a slave from llmvius with the intention of holding 
lb lor Julia. Julia afterwards hears of the transaction. From that moment she 
begins to acquire by antcapio. (G. 7, 82, 1.) 

Titius, the sgent of Julius, at his request buys a farm, and takes delivery of it in 
tlie name of Julius. That delivery immediately vests the ownenhip in Johns, even 
bifoni he knows that the delivery has actually taken place. (D. 41, 1, 18 pc.) 11^ 
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owner until he hear* of the traiiMotion, end reiafiee it (D. 41» 2» 43. 1.) 

The distinction between formal and non-formal Investitive 
Facts pervades the whole Roman law. It appears in the manu* 
mission of slaves, adoption, conveyance of property, contract, 
inheritance, and procedure. Everywhere the Roman law pre- 
sents the same characteristic. In antiquity it was characterised 
by a spirit of intense formalism — a spirit emulated by the jurists 
in the narrow pedantry of their interpretation. The forms 
or ceremonies had doubtless at some remote period a real sig- 
nificance, if for nothing else, as symbolising an almost super- 
stitious reverence for law. These forms had also a marked 
utility among a people to whom the art of writing was unknown 
as an instrument in the transactions of daily life. It followed 
that no one could be affected by the forms except the persons 
that actually took part in the ceremony. Hence the general 
rule, that in no legal transaction could one freeman represent 
or act for another. The only exception was in the case of 
slaves, and other persons subjected to a qualified ownership. 
But in the course of time, as the law paid less attention to 
forms, and more to the meaning and intention of parties, the 
rule of the civil law was felt as an inconvenience as well as an 
anomaly. Thus it was held that anyone could acquire posses- 
sion by another, so that the possession of A should be held to 
be the possession of B. In the later period of the Roman law 
delivery of possession (iraditio) became the exclusive mode of 
conveying property ; and thus, as Justinian states, ownership 
could be acquired not only by slaves, but by any liee person. 

Remedies. 

A. HiSEDIEB in BXflFECT OF RIGHTS AND DUTIES. 

First, Rights to moveables. {JteM se movenUt^ and res mobiiet,) 

I. Theft — Aeiio FurtL This is the remedy against the thief. It is conctirNot 
srith other actions, snch as the ordinary actions for recovering ownership (rindieathf 
metio ad exhibendum), but generally these would only be resorted to when the stolen 
article {resfartiva) was in the possession of a person innocent of the theft. The aeiio 
Jurti is cumulative with the condictio furtiva, an action whose characteristics will be 
presently described. (D. 13, 1, 7, 1.) • 

The ac/to furti^ whether brought for twofold or for fourfold the loss, looks 
only to the recovery of the penalty. For the recovery of the thing iisclf the 
master had a remedy outside this — by vindicaiio^ namely, or condiciio, Vtfuh» 
caiio is the remedy against the possessor, whether that is the thief or some 
one else. Condiciuf lies against the thief himself or his heir, although he is 
not the possessor. (J. 4, 1, 19.) 
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1. The penaltff for theft ▼aried aooordingf m the thief wm or was not oanght in 
the act. Hence a distinction between manifest and non-manifest theft. {Furtvm 
manifettwn and nec manifestum.) The standard of punishment was thus deter- 
mined with a regard to the feelings of vengeance that might be expected to 
aotnate a sufferer taking into his own hands the punishment for the depredations on 
his property. 

The penalty for a thief taken in the act {manifesti furtt) was by the statute 
of the XII Tables capital. For a freeman was scourged, and adjudged (mf- 
dictus) to him from whom he had stolen. But whether he was made a slave 
by being so adjudged, or was put in the position of a debtor assigned to a 
creditor {adjudicatus\ was a question among the older writers. A slave, 
again, was scourged in like manner and put to death. But afterwards the 
harshness of the penalty was censured ; and for a theft by a slave as well as 
by a freeman the remedy fixed by the Praetor^s edict was an action for four- 
fold the amount. (G. 3, 189.) 

For a thief not taken in the act {ttec manifesti)^ the penalty imposed by 
the statute of the XII Tables was an action for twofold the amount ; and this 
the Praetor retains. (G. 3, 190.) 

The penalty for theft is, where the thief is taken in the act — fourfold, 
whether he be slave or free ; where he is not — twofold. (J. 4, i, 5.) 

The severity of the penalty for theft was probably due not to the cruel disposition 
of the lawgiver, but to the weakness of the executive authority. It was a high bribe 
to induce the party whose goods were stolen to forego the right of private vengeance. 
By the Xll Tables a nocturnal or an armed thief might be lawfully slain. When 
the civil authority had once established its ascendancy, there was no longer any jus- 
tification of such excessive severity, and the Preetor modified the law in the manner 
stated in the text. 

Furtum manifestum^ some have said, is theft detected while it is still 
being committed. Others go further and say that it is theft detected while 
the thief is still on the spot where it is committed : for instance, if olives arc 
stolen in an olive-grove or grapes in a vineyard, as long as the thief is in 
that olive-grove or vineyard ; or if in a house, as long as the thief is in that 
house. Others again go still further, and say that a theft must be called 
manifestum if detected before the things stolen have been carried to the 
place where the thief meant to carry them. And others, going further still, 
say whenever the thief is seen holding the thing stolen. This last opinion 
has not been accepted. And even the opinion of those that think that until 
the things stolen have been carried to the place meant for them by the 
thief, the theft, if detected, is a Jurtum manifestum^ has been disapproved 
by most. For it raises doubts as to the limit of time to be set, whether one 
day or more ; a point that comes in, because often the thief means to carry 
things stolen in one State into other States or provinces. Therefore, of the 
two opinions first stated, one or other is the approved one ; and most prefer 
the latter. (G. 184.) 

A fur manifestus is what the Greeks call icr* dvropup^* And the term 
includes not only the thief taken in the very act, but also the thief taken on 
the spot where the theft is committed ; for instance, if he has committed a 
theft in a house, and is taken before he goes out of the door ; or in an olive 
grove, or vineyard of olives or grapes, and is taken while still in that olive 
grove or vineyard. And even further than this the term furtum matujestum 
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must be extended. For so long as the thief is seen or taken still holding 
the thing stolen, and that whether in private or in public, by its owner or 
by anyone else, before he has reached the place where he meant to carry 
the thing and lay it down, he is a fur manifestus. But if he has carried it 
to the point to which he meant to carry it, although he is taken with the 
thing stolen in hjs possession, he is not a fur mamfestus. 0« 4» 3*) 

V^haxfurtum me mamfestum is, appears from what we have said. For 
all that is not mamfestum is nee manifestum. 0* 4* *♦ 3 J G. 3, 185.) 

The penalty was double or quadruple— what? A differenoe existed when the 
owner (dommus) sued the thief, and when any other person interested in the property 
did so. 

(1.) The owner, as a general rule, was confined to the price or real value of the 
stolen property. (D. 47, 2, 80, 1.) (Aow quod ifUerest sed rti verum pretium, D. 47, 
2, 80, pr.) 

(2.) A person, not an owner, having a right to sue a thief, reeovers double what he 
loses by the theft, not twice the worth of the article stolen. (D. 47, 2, 80, 1.) 

A’s female slave is stolen from him and sold by the thief to B, an innocent 
purchaser, who gives the thief two aurei. The slave is again stolen by Attius, who is 
sued both by A and B. What penalties will each recover T A obtains double the 
value of the slave, B double the value of his interest {duplum quanti tjut in* 
terest.) The owner measures by the ownership, the p<Muu»asor by the posseMkin. 
<D. 47, 2, 74.) 

The value of the thing, if it afterwards perishes or is deteriorated, is taken ss it 
was at the time of the theft. But if its value is enhanced l>etween the time of tbs 
theft and the commencement of the action, its majtimuM valne is taken. (L>. 47, 
2, 50, pr.) 

Thus, a thief steals a child, and is sued by the owner when the child has grown 
up : the measure of damages is not the value of the child, but the highest value of 
the adult ; because it would be monstrous to give the thief the benefit of any ohmitge 
resulting from his own wrong. (D. 47, 2, 67, 2.) 

The owner also can add remote damages. 

A has sold an article to B, which he is bound to give to B by a day named 
under a penalty. Before the day, the article is stolen, and A has to pay the penalty. 
He recovers from the thief twice what he has had to pay. (I). 47, 2, 67 1.) 

A slave instituted heir is stolen, Tl»e thief must pay twice the value of the in- 
heritance, as well as twice the value of the slave. (D. 47, 2, 62, 28.) 

When securities are stolen {tahul<r rel cautianc*), the thief must pay double or 
quadruple not merely the value of the material, but of the sums for which the docu- 
ments were the securities. (I>. 47, 2, 27, pr.) It makes no difference if the documents 
are cancelled (D. 47, 2, 82, 3), unless there is other valid evidence. (D. 47, 2, 27, 2.) 

2. The actio furti may be brought 5y the heirs of the injured person, but not , 
against the heirs of the thief, because the action is penaL (D. 47, 2, 41, 1 ; C. 
6, 2, 16. 

8. Accravated theft {Ik incendio, futiut, naufragiot rate, nave expwjnata, 
(D. 47. 9.) 

When the theft was committed from a building on fire, a bouse fallen down, a 
shipwreck, or a boat or ship attacked by force, the thief was liable to a fourfold 
penalty if the action were brought within the year, but after that time only to a single 
penalty. The words of the edict are given. (D, 47, 9, 1, pr.) 

The Pnetor says, — If it is alleged that a man-, after a fire, the fall of bouses, or a 
ehipwreck, or by the violent capture of a boat or ship, has carried off any plunder, or 
has knowingly received it, or has under these circumstances inflicted any damage on any 
one, against man I will give a remedy — if within a year from the first time there 
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ii‘pow«r to try the oace, then for fourfdd the loss ; if after a year, then for the loee 
rfMply.* 

The edict also includes buildings adjacent to those that are burned or hare fallen 
down. (D. 47, 9, 1,8.) 

Navfmgwm, includes what is cast ashore at the time of a wreck, but not when an 
interval has elapsed. (D. 47, 9, 2 ; D. 47, 9, 5.) What is stolen on the shore, not 
under the excitement of the shipwreck, falls under the head of simple theft (D. 47, 
9, 8, pr. ; D. 47, 9, 3, 6 ; D. 47, 9, 4, 1.) 

jRate vel nave exjmgnata is when a boat or vessel is attacked by pirates or robbers, 
and things are stolen either by them or by others under cover of the tumult (D. 47, 

9 , 8 , 1 .) 

II. Other actions in case of theft 

Of thefts there are [according to Servius Siilpicius and Masurius Sabinus, 
four kinds, mani/estum and nec manifestum^ conceptum and oblatum. But 
Labeo makes] two kinds only, manifestum and mec mani/estum; for con- 
ceptum and oblatum are rather species of procedure attaching to theft than 
kinds of theft. [And this is certainly the truer view, as will appear below. 
(J» 4 > 3 » f ^ 3 *) 

1. Furium conceptum. An action agunst the possessor (whether innocent or not 
of stolen goods. 

The term furtum conceptum is applied when in a man’s house, before 
witnesses, something that has been stolen is sought and found. For against 
him there is a special action, even although he is not the thief, called the 
etcUo (/urti) concepts, (J. 4, i, 4 ; G, 3, 186.) 

2. Furtum ob!atum. Imposing stolen goods on one to escape the former action. 

The term furtum oblatum is applied when something that has been stolen 
is brought to you by some one, and is found on formal search in your house, 
especially if brought to you with the intention that it shall be found in your 
house and not in the giver’s. For you, in whose house it is found upon a 
formal search, have a special action against the man that brought it, 
although he may not be the thief. And this is the actio oblati. (J. 4, 1,4; 
C. 3, 187.) 

The penalty in the actiones concepii and oblati is by the statute of the 
XU Tables threefold. And the same penalty is still enforced by the I’rxtor. 
(C.3, 

8. Actio prokihiti furti, Hesisting the tearch for stolen goods. 

There is also an actio prohibiti furti against the man that prevents another 
when wishing to search for stolen goods. (G, 3, 1 88.) 

This ctetio prohibiti is for a fourfold penalty, and was brought in by the 
Prsetor's edict. Cut the statute fixes no penalty on that account ; it only 
orders the man that wishes to search to go naked to the search, girt with a 


^ Preeior aU: ** In eum qm ex ineendio, miiia, nen^froffiot rate, nawtf expugmaSot 
reqpmimt reeqaime dole mala, damniue quid in hie rebue dedieee deeetur^ in qumd- 
in ttnNS, gvo pHmnm de m re exp er iu n di p a teetae fuerit : peel iihwmw in 
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Nfieh girdle and holding a flat dish ; and if he finds any stolen goods, the 
statute declares it a case of furtum manifesiunu (G. 3, 192.) 

What the linen girdle is has been questioned. But the truer view is that 
it is a kind of decent covering for the man's loins. And so the whole 
statute is absurd. For the man that prevents another from searching with 
his clothes on, will also prevent him from searching with his clothes off 5 
and all the more that if the thing is sought and found in that fashion, he 
will be made liable to a greater penalty. And again, it is absurd to order 
him to hold a flat dish. For whether the aim was to keep the hands of 
the holder engaged so that he could not slip in anything, or to supply him 
with a dish whereon to place what he found, neither aim is attained if the 
thing sought for is of such a size or nature that it could neither be slipped in 
nor placed upon the dish. This assuredly is undoubted, that a dish of any 
material satisfies the statute. (G. 3, 193.) 

Yet because the statute ordains that a theft so discovered (viz., by the 
search lance et lido) is a furtum manifestum^ there are some writers that 
say that furtum manifestum is of two kinds — statutory and natural ; statutory 
being that of which we are speaking ; natural, what we have set forth above. 
But in truth furtum manifestum is natural ; for no statute can turn a fur 
nec manifesius into a fur manifestus any more than it can turn him that is 
no thief into a thief, or him that is not an adulterer or a man-slayer into an 
adulterer or man-slayer. But what the statute can do is this — it can ordain 
that a man shall be punished exactly as if he had been guilty of theft or 
adultery or manslaughter, although really guilty of none of them. (G. 3, 194.) 

There is also an actio prohibiti furti against the man that prevents 
another for searching for stolen goods when he wishes to do so in the 
presence of witnesses. Besides, a penalty is fixed by the Praetor’s edict to 
be enfored by the actio Jurti non exhibiti against the man that has not pro- 
duced stolen goods, when sought for and found in his possession. (J. 4, 1, 4.) 

But these actiones^ furti concepti, furti oblatu furti prohibiti^ and also 
furti non exhibiti^ have fallen into disuse. For the search for stolen goods 
is not now-a-days conducted with the old formalities. And rightly, therefore, 
as a result of this, the actions just spoken of have passed out of common 
use. For it is plain beyond all dispute that all that knowingly receive and 
hide stolen goods are liable to the actio Jurti nec manifesti. (J. 4, 1,4.) 

4 . Condictio furtiva. For the recovery of itolen goods. 

Since actions arc thus distinguished, it is certain that the plaintiff cannot 
demand what is his from another by the formula, “ Si paret eum dare 
op>ortere^^ (if it appears that he ought to give it). For it cannot be said that 
what is the plaintiff’s ought to be given him ; for when a thing is given to 
anyone, what is meant is that it is given him to make it his ; and what 
is already the plaintiff’s cannot be made any the more his. Plainly from 
hate of thieves, however, and to make them liable to ifiore actions, it is 
provided that beside the penalty of twofold or fourfold damages in order to 
regain the thing, thieves should be liable to this action too, ^ si paret eos dare 
oporteref and that although there lies against them the actio in rem also by ^ 
which a man claims what is his own. (J. 4, 6, 14; G. 4, 4.) 

The only ptnon that ohiU bring this actiun waa ha that was ownar id the 



IjitWltM i|HlMltf>t lMlnnitt«<MA (D. It, 1, 5 ; D. 1, 7, S.) 

■~ — o W it r m pt« t it 4Miw from thcaotion tortbaift; naiady, that if aiqrowaf 

tllimA Meon^iot* ii mad and pajn, the nat eaai^ (C. 4, 8, 1.) 
vi-'iEha dafmdant ia baand ta natace tba tbin^ if be baa it, er te pa; ita valna if be 
IfbllM. (a 4, 8, 2; D. 18, 1, 8, 1 ; D. 18, 1, IS ; D. 18, 1, 8.) 

• 

HL Bobbtty. Actio Vi Bonorttm Baptorum. 

The actio vi bonorum raptorum if brought within a year is for fourfold, 
after a year for the direct loss only. And this action is available even if 
ti|e rob^r has taken but one thing, and that the most trifling. The fourfold 
daim, however, is not wholly penal ; for it includes beside the penalty the 
recovery of the thing taken, just as in the actio furti manifesti of which we 
have spoken. In the fourfold amount, then, the recovery of the thing is 
includ^, so that the penalty is threefold, and that whether the robber is 
amested in his wrong-doing or not. For it is absurd that a robber by force 
should get off more lightly than a thief by stealth. (J. 4, 2. pr.) 

It must also be remembered that a robber is necesBsrily a manifest thief, because 
the exercise of violence implies resistance. (D. 47, 2, 80, 8.) 

IV. Damages. Iktmnum injuria^ 

This action may be brought alternately with a criminal prosecution. 

It is open to him whose slave has been killed both to proceed at private 
law for the damage done (under the lex Aquilia\ and to charge the slayer 
with a capital crime. (J* 4i 3» ^ J G. 3, 213.) 

1. The measure of damager. 

1st Chapter of the hat AquUia, 

These words in the statute, ** the highest value he bore within a year,’' 
mean, tliat if anyone kills a slave of yours that at the time limps or is 
blind of an eye, or maimed, but within a year of his death was sound and 
valuable, then the slayer is bound to pay not the value at the time, but the 
highest value the slave bore within the year preceding. And so one is 
liable not merely for the loss he has inflicted, but sometimes for far more. 
And on this ground it is believed that the action under this statute is penal. 
It is agreed, therefore, that it cannot pass so as to be brought against his 
heir. It would, however, have passed if damages were never given beyond 
the actual loss. (J. 4t 3* 9 ; G. 3, 214.) 

8d Chapter of the lex Aquilia. 

It is manifest that, as under the first chapter, a man is liable if by his 
doius or culpa a man or a fourfooted beast is killed ; so under this chapter 
he is liable for all other damage caused by his dolus or culpa, (J. 4, 3, 14.) 

But under thi# chapter the amount of damage in which the wrongdoer is 
condemned, is the value within the last thirty days, not within a year. And 
even the word “ highest ” is not added. [Some writers, therefore, of the 
opposite school, have thought that, in so far as relates to the last thirty 
days, the Pnetor was free to insert in the formula the day on w hich the 
thing was of most value, or another on which it w*as of less.] But Sabinus 
rightly decided that the damages must be reckoned just as if here too tlic 



imd had been added. Far die pMwgimtJ Fenian emaoili 

who on the proposal of the tribune AquIUus passed dus statute) contented 
themsdves with using the word in the first part (J* 4» 5i >5 ; G* 5) at8.) 


Oomnion to both dbapten ; remota damsget. 


It has been decided, not by the express wording of the statute, but as a 
matter of interpi^ation, that the judge must reckon, as we have said, not the 
mere value of the body that is cut off, but further, all the damage over and 
above that is done you by the cutting off of that body. 

[If by the killing of another’s slave the master suffers damage greater than 
the price of the slave, that too is reckoned.} 

If, for instance, some one appoints your slave his heir, and before the 
slave enters, by your orders, on the inheritance, he is killed ; then it is 
agreed that in reckoning the damage the loss of the inheritance must be 
U^en into account. 

And, again, if one of a pair of mules or of a team of four horses, or one 
of twins, is killed, or one slave out of a band of comedians or singers, the 
reckoning includes not only the person killed, but in addition the dcprccia* 
tion in value of the rest 4, 3, 10 j G. 3, 212.) 

The Measure of Damages is the lost sustained by the negligence or wrongful 
act of defendant (^tuirUi itUerfuit non utt occisum), (D. 9, 2, 21, 2.) 

A slave whom his owner is bound under a penalty to give to a purchaser Is killed. 
This penalty is the measure of loss, if the slave is wrongfully killed before the day he 
is to be delivered. (D. 9, 2, 22, pr.) 

A slave has committed great fraud in his accounts with his master, and the master 
mtends to put him to the torture to discover his accomplices. Before doing so, ho^ 
ever, the slave is killed. The measure of damages is the value of the discovery to w 
made by the torture of the slave, and not merely the market value of the slave. (D. 


9, 2, 23, 4.) 

ITie damage must, however, be certain. Thus the measure of damages in destroy- 
ing nets is not the possible capture of fish, but merely the value of the nets ; because 

that is the only quantity capable of being determined. (D. 9, 2, 29, 3.) . . 

A pretium affectionis was not recognised. Thus, if the slave killed hpn>ened to be 
a natural son of his owner, no increase of damages could be obtained. (Prrtto rew« 
non ex affectione, nec utUitaUs sinyulorum, ted commundn^ fungi) (D. 9, 2, 33, pr.) 

2. A defendant denying his liability was subject to a penalty of double damages. 

(D. 9, 2, 23, 10 ; C. 3, 35, 4.) , , .u 1 . • «# 

3. The action is given to, but not againtt, the heirs, unless in so far as the heir 

the defendant has been enriched by the wrongful act or negligence. (D. 9, 2, 23, 8.) 
Second, Duties in respect of self -moving things {ret temoventet). 

L Pauperia, The actio de pauperk is noxal {noxalu actio ) ; that is, it Imposes 
an alternative duty on the owner of cattle that has done damage either to surreudwr 
the animals or pay the damage. It dates from the XII Tables. The action lies only 
against the owner {dominut), and may be brought, not only by the owner of the tog 
injured, but by the borrower of it, or other persons interested in it. (D. 9, 1, 2, pr.) It 
is given to the heirs of the injured party, and also against the heir# of the owner of the 
that did the injury, if they are owners by right of succession. (D. 9, 1, 1, W 
If the defendant in an action de pauperU denies the ownership, and it is proved 
•gainst him, he must pay the full amount of the damage, and cannot escape by the 

•urreader of the animal. (D. 9, 1, 1, 15.) 

IL The action for double penalties on the edict of the .£diles being penal could 

be broogiit by the heirs of the suffisrer, but not against the heirs of the wrongdoer. 
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Protoetiim at rights to immoveable* (ret immobila), 

L Actio de termino moio, 

1. The penalty wm 50 aurei for each stone removed, and went to the fiscui, 

2. The action was popularit ; t.e., any one could bring the action, whether 

the person injured or not. 

XI. Ejectment by force. Interdict devietvi armata, (D. 43, 16.) 

What penal actions were to moveables, interdicts were to immovbables. The differ* 
enoe in the remedy arises from the difference in the thing. Moveables can be furtively 
abstracted ; immoveables hardly, except by removing landmarks. The interdict by 
which possession was restored to a person that had been disturbed by force, served the 
same purpose as the action vi bonorum raptorum for the robbery of moveables. In 
the case of land, the effect of violence is simply to remove the possessor, not to take 
away the land. Thai can always be found, and is beyond the reach of the robber. 
Hence, whil<i in robbery the law regards the act of violence as having accomplished its 
object, and as beyond recall, and attempts only to apply a very strong motive to all men 
to refrain from the like acts, in the violent dispossession of immoveables it keeps len 
in view the punishment of the wrongdoers than the restitution of the possessor. It 
proceeds not by ^>enal actions, but by supplying a complete remedy to the sufferer. 

1. The object of the interdict is restitution of the possessor ; that the defendant 
shall peaceably suffer the possessor to resume ])ossession. (D. 43, 16, 1,42.) If the 
defendant has himself lust possession, he is condemned to pay a sum compensating the 
possessor for his luss. (D. 43, 16, 15 ; D. 43, 16, 1, 42.) Althcugh the interdict is 
primarily applicable only to immoveables, yet, if restitution is ordered, it will include 
all the moveables on the land at the time of ejectment. (D. 43, 16, 1, 32' 33.) The 
dispossessor is also compelled to restore the fruits he has, or ought to have, gathered. 
(D. 43, 16, 1, 40-41.) 

2. The interdict may be brought by the heirs of the person ejected (D. 43, 16, 1, 
44). but not against the heirs of the dispossessor. The remedy against them is an actio 
in factum for the restitution only of what had fallen into their possession. (D. 48, 16, 
1,4S ; D. 43, 16, 3,18.) 

3. The interdict de vi eottidiana roust be brought within a year from the ejectment 
(D. 43,16, 1, 39 ; C. 8, 4, 2) ; but by a constitution of Constantine the time did not 
run against those who were absent. (O. 8, 5, 1.) 

The interdict de vi armata could be brought at any time. (Cic. ad Fam. 15, 16.) 

Justinian put both on this footing: that both interdicts should be given with all 
their oousequences within the year ; and after the year, only for that a hich came to 
the hands of the person who resisted the rc«toration of the possessor. 

III. Offences against the use of an immoveable. 

1. Actio arborum furtim caetarum. 

1*. Penalty. The Xll Tables imposed a penalty of 25 a$$es for each tree. This 
fell into disuse, and its place was taken by the edict giving a penalty of double the 
damage sustained (D. 47, 7, 7, 7) ; i.e., double the loss that the damage causes the 
owner {quanti domini inUrtii non laedi)^ including, therefore, more than the mere value 
of the trees destroyed. (D. 47, 7, 8, pr.) 

2*. Like all penal aoUona, it could be brought l^, but not against, the heir. (D. 

47, 7. 7, 6.) 

3*. If there weA) more than one person concerned in the mischief, each must pay 
double the damage. (D. 47, 7, 6, pr.) 

4*. This action was oonourrent with (1) actio damni ; (2) tbo interdict quod 

vi amt elam (D. 47, 7, 11) ; and (3) if the trees were eut down, Imeri faciemdi eamaa^ 
the oiiio furii could be brought. (D. 47, 7, 8, 2.) 

2. A die (n^gif Aguift es — o ould bo brought for injury to immoveables as well as to 
niovMhlaa. 
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A Th# ipedal leinody, however, for thet pnrpoee, wm the interdioi^wecC ei tmt cUm, 

1 . The object of the interdiot wm rectitutory. The wrongdoer wm bouuU not only 
to pennit the old itnlne to be restored, but to psy the expense of doing so, nnd could 
be Dondemned in a sum compensating the sufferer for the wrong done. (D. 43, 24^ 
Ih, 7.) If the Wrongdoer is not in possession, he is liable for the expense : if the 
person who is in po.*!se88ion was not the wrongdoer, then he is bound only to suffer 
restitution, not also to defray the cost. (D. 43, 24, 16, 2 ) 

2 . The interdiot could be brought not only by the owner, but by anvone that had 
an interest in preventing the objectionable acts. (D. 43, 24, 11, 14 ; D. 43, 24, 16, pr.) 

8 . It could be brought by the heir, and against the heir to the extent of what wm 
in his power to remedy. (D. 43, 24, 15, 3.) 

4 . The interdict wm only for one year (D. 43, 24, 15, 3) ; but the time did not run 
against minors, or those absent on the service of the State. (D. 43, 21, 15, 6.) 

4. Interdict uti pouidetu. 

This interdict will be described in the proper place (possessto) ; but here it may be 
referred to as occasionaUy employed in repelling attempts to interfere with an owner 
or possessor in the free use of his land. (D. 43, 17f 3, 4.) 

IV. Wrongs by adjoining proprietors. 

1. Interdict dt arboribua caedendis. — The object of this intenliot is to compel the 
owner of trees overhanging his neighbour's land to out them down, or to {tcniiit him 
to cut them down. (D. 43, 27, 1, 2.) 

2. Interdict de gUindt Ugmda . — The object was to compel the owner of a<Ijoining 
land to permit his neighbour to enter every thinl day and collect fruits falling on it. 

3. Actio aquae pluviae areendae. — This action is not in rem but in personam, against 
him that has made any construction that threatens damage to his neighbour in respect 
of rain water. (D. 39, 8, 6, 5 ; D. 89, 3, 1, 1.) 

It could be brought only by the owner of the injured land, and only against the 
owner of the land from which the damage issued. (D. 39, 8, 3, 4.) If a tenant 
committed the wrong, the remedy against him is the interdict quod vi aut dam. 
(D. 39, 3, 5.) But a utilU actio {aquae pluviac areendae) was given to and against 

usufructuary aud the emphyteuta, (D. 89, 8, 23, I ; 1>. 39, 3, 22, pr. ; P. 
89, 3, 22, 2.) 

If the owner has done the wrong, he must undo it at his own expense : if he hM 
not wilfully done it, he must pennit the injured person to remove the grievance. (P. 
39, 8, 6, 7.) The defendant is only answerable for damage accruing after the lie 
cantestata, not before ; the proper remedy in that case being the interdict quod 
vi aut dam. (D. 39, 8 6, 6 ; D. 39, 8, 6, 8 ; D. 39, 8, 1 4, 8.) 

The heir of the wrongdoer may be sued. (P. 39, 8, 6, 7. ) 

B. Rxukdxxs roB IvTXBTiTivx, Tbabbvestitivi, DiTBsnnyx Facts. 

I. VindUeatio, 

Hitherto, in the remedies that have been enumerated, it hM been assumed that 
there wm no diepute m to ownership ; that being admitted, the only question was 
by what means the undoubted owner could assert his rights sgainst those that 
infringed them, but without setting up a rival title of thrir own. We now come 
to the action in which the question of ownership itself could be tried ; when the 
point to be determlnod is rimply which of two or more claimants is the owner 
of the fM o p es iy in dispute. In this controversy the real issue raised wm whether 
■■ fcivesti^e or tranevestitive fact existed in favour of the claimant ; and thus ws 
have to examine the means by which an investitive or transvestitive fact was 
established in law. 

The vimUeatio wm the same whether it applied to moveables or Immoveables (P. 

€, 1, 1, 1) ; but it WM not the proper remedy for the recovery of of persons 
mder the p a tatmt (P. 6, 1, 1, 2 ) ; nor did it apply to dispntss oonoeniing aaenNl 
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cr f«Ilgiotii places (D. 6, 1, 28, 1) ; nor to those other forms of ownership that 
hftTe been described with their appropriate remedies. 

1. Only the owner {domirvua) can bring the vindieoHo, (D. 6, 1, 23, pr.) The 
person invested with the ownership may bring the vindieatio, although by a condition 
amiezed to the investitive fact he is liable to be divested of it at a future time. {D» 
«, 1, 41, pr. ; D. 6, 1, 66 ; D. 60, 17, 206.) 

A person not actually invested with the ownership, although he is in a position to 
demand investiture, cannot bring the vindieatio. Thus a purchaser, before the article 
bought has been actually delivered to him, is confined to his action against the vendor, 
and cannot by vindieatio recover the thing itoelf. (D. 6, 1, 60, pr.) 

2. Only the person in possession of the thing sued for is the proper defendant 
in % vindieatio. (C. 3, 19, 1.) In this instance the word pouetsor is used in its 
largest signification, including not only such a possessor as could protect himself by 
interdict, but anyone that had physical control over the thing, and could restore it. 
(D. 6, 1, 9.) To prevent injustice, by the setting up of a sham possessor to defeat 
the true owner, special precautions were required by a constitution of Constantine 
in the case of immoveables. If the possessur of an immoveable were not the true 
owner, he ought at once to state in court the name of the real owner ; whether such 
owner lived in the same city, or in the country, or in another province. The pos- 
sessor is thereupon regarded as out of the suit, and the owner is, within a time to be 
named by the judge, to be summoned to appear ; and if he fails, the plaintiff is to be 
put in possession — reserving, however, leave to an absent owner to reopen the 
question. (C. 3, 19, 2.) 

A possessor, who handed over the property to another to avoid judgment, was 
regarded as still in possession, because, to use the quaint phraseology of Paul, the 
fraud is tantamount to possession { jtro posjesMione dolut e$t). (D. 60, 17, 181.) A 

possessor is also responsible if he has lost the thing, not intentionally, but through 
negligence ; thus, if he has sent a ship to sea insufficiently equipped, and it is wrecked. 
(D. 6, 1, 36, 1.) 

8. Where roust the vindieatio be brought T Generally speaking, an action must 
be brought within the jurisdiction in which the defendant lives {Actor rei /orum^ five 
«n rem, give in pei'tonam sit actio^ sequitur) (C. 3, 19, 3) ; but in actions tn rem 
the action was required to be brought iu the place where the property was situated. 
(0.8,19,8.) 

4. Steps preliminary to the suit. 

Anciently, the elaborate introduction of the saeramentum prefaced every suit for 
ownership, but that fell into disuse ; and indeed, in later times, the vhidicatio itself 
was very much thrust into the background. The history of this point cannot well be 
understood until the history of posseuio is examined ; but the following facts may be 
here noted. The burden of proof rested upon the claimant ( petitor ) ; the defendant 
was not bound to show that he had any title whatever. (C. 3, 31, 11.) The defendant 
had therefore an enormous advantage, because, unless the petUor conclusively estab- 
lished his right, he lost his action. Possession was thus made worth, if not nine, at 
aU events a oonsiderable number d points of the law. The contest then began for 
the possession. The owner tried by means of an interdict to regain possession ; and 
if he succeeiled in that step, he seldom required to do anything more. It was only 
when Uie owner ]|vi neglected his claim, or for any other reason could not demand 
an interdict, that he was obliged to appear as daimant {petitor) in the vimUeoHo, 
(D. 6, 1, 24.) Now, what the intwdict was to immoveables, that the actio ad exAi* 
hen dim was to moveables. The purport of this action was simply to have the 
property in dispute produced in court ; but as no one could succeed in that who oonld 
not show eome interest in the property, the qumtion ol ownership was virtoally 
raiinil. and oftmi praotioally decided, in the preliminary action. Such was not Hi 
oilMHible ehjaeti for Sn reality the metia md exk ibe mdstm was only a pe r s on al action, 
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not na netiofi in rem (D. 10, 4, 8, 8) ; tmt it wm a preUiniiMi7 ofltn mndftnd 
it onnecenary to take any farther eiepe. 

In an ac/ia ad exhihendum (for production) it is not enough for the 
defendant to produce the object, but he needs must produce also all that 
appertains to it {causa ret). In fact the plaintiff must have it in the 
same condition as he would have had, if the thing had been produced 
and handed to him when first he brought the actio ad exhibcndum. And, 
therefore, if by means of the delays between, the possessor has acquired the 
thing by usucapio^ yet none the less he shall be condemned to restore it. 
And, besides, the judge ought to take account of the fruits yielded during 
the interval — during the time, that is, between the plaintiff's receiving leave 
to go before a judge and the giving of the decision. If, however, the 
defendant denies that he can produce the thing at present, and asks time to 
do so, and that seemingly not with intent to hinder justice, then time ought 
to be given him ; provided always that he gives security that he will make 
restitution. But if he neither produces the thing at once in obedience to 
the order of the judge, nor gives security that he will do so hereafter, then 
he must be condemned to pay a sum representing the plaintift ’s interest in 
having the thing produced horn the very first. (J. 4, 17, 3.) 

5. The judgment. — The chief object of the vindictUio was the reetitution of property 
to the owner. If the possessor refuses to deliver up the property when judgment Is 
given i^ainst him, the successful litigant will bo put in posseshion by force (mariu 
militari). If the possessor has fraudulently given up the thing to another, and is 
therefore unable to restore it, he is condemned in a sum which is fixed by the oath of 
the demandant [petitor) ; if he is unable to give it up from causes other than fraud, he 
is condemned in a sum fixed by the judge. This general rule prevails in every form 
of action when the object is restitution. (D. 6, 1, 68.) 

Several other ends might be accomplished by the judgment. Thus, if the possessor 

injured the property, he was amenable to the Itx AffuUia; but if the demandant 
chose, he might have the damage included in the judgment on surrendering hU right 
to sue under the Ux AquUia. (D. 6, 1, 13 ; D. 6, 1, 14.) When a slave had been 
beaten, the same alternative was presented with the actio injuriarvm. (D. 6, 1, 15, pr.) 

Fructut, Causa, fnttrumentum . — The roost important addition to the judgment in 
a vindicatio was the restitution of the fruits, produce, or other accessories accruing to 
the property during the time it remained with the possessor. Hence it occasionally 
happened that, even when the property had perished, judgment in a vindicatio could 
be given on account of the fruits or produce. (P. 6, 1, 16, pr.) 

Pructut was used in an extended sense, like giant. Giant properly is an acorn, but 
it was used as a name for every sort of fruit growing on plants, shrubs, or trees. (D. 
50, 16, 236, 1.) So fructut was employed to signify not only fruits in general, hot 
mineral produce and the young of animals. (D. 50, 16, 77.) It includes also {/ruetut 
civilet) the rents of bouses. (D. 22, 1, 36.) Usury was not considered the fructut 
of money lent, because it did not arise from the money itself, but from a special 
agreement. (D. 50, 16, 121.) 

Cauta includes the ofispring of a female slave, which, out of respect for humanity, 
was not treated as fructut. It iqiplied also to any actions accruin|^ the owner of the 
slave, as an actio legit Aguiliae, for damage done to the slava (P. 6, 1, 17, 1.) In 
the flune manner, an inberitanoe or l^pK^ given to a slave was considered cauta, (Ik 

e, 1, 20.) 

Inttrumentmm.^Tbie inttrumentute of a house is contrasted with ornament : it dom 
not form part of a house, but is added to it by way of protection, chiefly from firs and 
tempest. (D. 83, 7, 12, 16.) The iiutrumentum of a farm Is the Implemen ts leqniied 
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for obUlnitig and preaenring the produce. (B. 88, 7, 8, pr.) /fitfrumenfum ia diatin- 
goiahed from pan fundi^ beoanae not affixed to the aoil. (D. 19, 1, 17, pr.) In auiug 
lor a ahip it waa neoeaaary to demand aeparately ita armamenta, rigging, tackle, anchora, 
ahip’a boata, eta (D. 6, 1, 8, 1.) 

To what extent then must the poaaeeaor restore not only the thing, but ita fruetut 
causa, and imtnmentum f The answer depends upon a distinction that has already 
been explained in its bearings on occessto and utucapio; namely, that between a bona 
fide and mala fide possessor. The mala fide possessor is bound to restore the thing 
with all its /ructus, etc. ; and not merely the fructua he has actually gathered, but what 
the owner could have enjoyed had he been suffered to possess his own. (D. 6, 1, 62, 1.) 
The bona fide pouranor is bound to restore all the produce in the same manner from 
the time of the litia conteatatio ; but before that time only those in existence, which have 
not been acquired by him by uaucapio. {0. 8, 82, 22.) The aaucapio runs from the 
moment the /ruefus are separated from the soil (D. 41, 1, 48, pr.) 

And if the action is in rem^ the duty of the judge is, if he decides against 
the plaintiff, to acquit the possessor ; but if against the possessor, to order 
him to restore the object in dispute and its fruits as well. If, however, the 
possessor affirms that he cannot restore it then, and asks for time to do so, 
seemingly with no intent to hinder justice, then the favour should be granted 
him ; provided always that he gives security both by himself and by a surety 
for the value of the object in dispute {litis astimatio) if he does not restore 
it within the time given him. If it is an inheritance that is claimed, the 
same rules in regard to fruits are observed as those that come in, as we have 
said, in claims for single objects. Those fruits that by his own neglect {culpa) 
the possessor has not gathered, are treated pretty much the same in both 
forms of action, if the possessor was a robber. If, however, he was in 
possession in good faith, no account is taken of those that are consumed or 
ungathered. But account is taken from the date on which the claim first 
was made of those that by the possessor’s neglect either were not gathered, 
or were gathered and consumed. (J. 4, 17, 2.) 

On the other hand, the defeated possessor hod claims upon the petitor. 

If a man buys a farm in good faith from one that is not the owner, 
believing him to be the owner, or receives it from him in like good faith as 
a gift, or on some other lawful ground, it is decided by natural reason that 
the fruits he has reaped shall be his in return for his tillage and care. And, 
therefore, if the true owner afterwards comes forward and claims the farm, 
he can bring no action for the fruits the possessor has consumed. But if 
the possessor knew the farm to be another's, no such favour is granted him. 
And so he is forced to restore not only the farm, but the fruits as well, even 
though they have been consumed. (J. 2, i, 35.) 

At might be expected, least indalgenoe wot ihowa to a wkedafide ptmettor. He could 
demand a 8«t*off only for neceattry expeneee {impenaae neeemariae ) ; at regordt utUm 
impmme, he could carry off only what might be token away without leaving the property 
worte than he foudd it (C. 8, 82, 5.) The boata fide poaaeaaor cannot toe the petiiea 
fur even neoeaeory expenditure, but he wi reeitt ejeotmoit by eaBeepUo doU wuaU until 
hie claim ia met (D. 6, 1, 48.) If the pooMtaor boa hod to pay domogea for a 
wrong done by the slave whom he muat restore, he mnat have the amount repaid btm 
When he boa bnilt on the laiul from which he la to be ejected, the p^ifnr 
f^vtion of allowing him to maove the building inatend of giving rnnipenaatiiin. (Tt, 
8 , 1, 87, 6 ; a 8, 
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A Hm impradently bought land belonging to B, and haa bnUt opon it or town H 
A is evicted at the suit of B. What ought to bo done with the improvementa ? Xf B 
would have done the same thing if in pofl»ea8ion, he ought to pay to the extent to 
which A has improved the land. If, however, B is poor, and would be deprived of 
his ancestral property if he had to pay A out in full, then A ahall have power t»> carry 
away only in so far as he does not injure the land ; and even B may in certain oases 
be allowed to ret^n the things for what it would be worth to A to carry them off. If, 
again, B were trying to recover the property to sell it, he must pay the full value of 
the improvements. (D. 6, 1, 33.) 

6. Costs. 

By the XII Tables,' if the possessor failed, he must pay double the produce. 
This lasted up to a.d. 309 ; and we learn frotn a constitution of Valentinian and 
Valens (C. Th. 4, 18, 1), that the possessor had to pay double /rurf us, in addition to 
the regtilar costa of suit, if he were evicted by the judgment. This constitution is not 
contained in the Code of Justinian, and we may, tl^refure, take it that in his time the 
double penalty had fallen into disuse. 

In the actio finium rec^ndorum the judex ought to look narrowly whether 
any award is needful. In one case, certainly, it is needful, if it is more con- 
venient that the fields be marked out by clearer bounds than they have been 
marked with of old. Then some part of one man’s land must be awarded to 
the owner of the other land ; and in this case it follows that the latter ought 
to be condemned to pay to the former a fixed sum of money. And there 
is another ground for condemning a man in this proceeding ; namely, if, as 
may happen, he has wilfully done some wrongful act in regard to the bounds 
— stolen the boundary-stones, for instance, or cut down the boundary-trees. 
And obstinate contempt of court {contumacia) too is a ground of condemna- 
tion in this proceeding, as when the judex orders the lands to be measured, 
and the owner does not allow this to be done. (J. 4, 17, 6.) 

JOINT-OWJSERSHIP {Condominium). 

Definition. 

Joint-ownership exists when more than one person has an 
interest as owner in any undivided thing. The owners are 
entitled in common to the produce of the property, and must 
in common defray the necessary expenses. 

And again, if something belongs to several persons (not partners) in 
common ; if it has been, for instance, bequeathed or given to them equally ; 
and if one of them is liable to a proceeding communi dividundo on the part 
of the other, because he alone has enjoyed the fruits of that thing, or because 
his fellow-owner has alone spent what was needful upon it, then he cannot 
be said to be subject to an obligatio ex contractu^ for no contract was made 
between them ; and because he is not liable ex maleficio^ he is liable quasi 
ex contractu. (J. 3, 27, 3.) 


1 vmdieiam falmm tulit, si vdii is , tor urVitros iris data, sorum arhiUrio 
. . • • frucius dwqplums damnum deddito.) 
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Rights and Duties, 

A. Rights of Co-owners. 

1, The co-owners are entitled to the produce according to 
their shares. (D. 10, 2, 56.) The mode of enjoying the produce 
may be determined by agreement between the parties, thus — 
that each shall have the fruits in alternate years. (D. 10, 
8, 23.) 

2. Each owner is entitled to alienate his undivided share 
(C. 3, 37, 2) ; and, upon his death, it descends to his heirs. 
(D. 10, 3, 4, 3.) 

B. Duties of Co-owners. 

1. It is the duty of the joint-owners to defray their share of 
the expense incurred by any one of them on behalf of the joint- 
property, and also to exonerate a joint-owner from any liability 
he has incurred. (D. 10, 3, 4, 3 ; D. 10, 3, 15.) This includes 
all expenditure from the date that the property was held in 
common (D. 10, 3, 4, 3), up to the time that judgment is given 
in a suit for partition. (D. 10, 3, 6, 3.) 

One of two joint-owners (brothers), for hii own better accommodation, adds a 
new wing to the family mansion. Thie comes under the head of ornamental ex- 
penditure {wiluptariae impensae), and cannot be recovered. (D. 3, 6, 27, pr.) 

A and B are co-owners of a slave. A releases the slave from pawn. The slave 
dies. A can require B to share the expense of releasiDg the slave. (D. 10, 2, 31.) 

A and B are oo-ownera of a slave ; and A, being sued in an action de peenliOf is 
compelled to pay a debt contracted by the slave. B must pay his share of that sum. 
(D. 10, 3, 8, 4.) 

A and B are co-owners of a farm ; A thinks that C is bis oo-owner. A spends 
money on the farm for necessary and beneficial purposes. Can he sue B to compel 
him to pay his share 1 Yes, because he acted as a partner, although he was mistaken 
in the person. (D. 10, S, 6, pr. ; D. 10, 3, 29, pr. ) But if A did not know that B was a 
partner, and thought himself sole owner, he could not afterwards sue B, for he did not 
intend to form an obligation with anyone (D. 10, 3, 14, pr.) ; but he could, as a 
bona Jtde possessor, resist eviction until he had received oompensation fur his outlay. 
(D. 10, 8. 14, 1 ; D. 10, 3, 6, 2.) 

2. Each co-owuer must share in the loss caused by a slave or 
animal held in common. If a slave held in common steals 
from one of the owners, or injures his separate property, the 
other owners must share in the loss, or surrender their share 
in the slave. If the co-owners have sold their share the puiv 
bhaser is responsible, because the remedy follows the slave 
(aetio noxalis caput sequitur) ; and so, if the slave is dead, there 
is no redress at all. (D. 47, 2, 61, pr.) 

3. Each oo-owner is bound to take the same care of the 
common property that he does of his own, and must make good 
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all loM sustained by his default to the oo-owners in proportion 
to their shares. (D. 10, 3, 8, 2 ; D. 10, 2, 25, 16 ; D. 10, 3, 20.) 
A co-owner is not responsible, howerer, for more than the actual 
loss sustained ; he is not subjected to any penalty, as under the 
Aquiliau law. (D. 10, 2, 17.) In like manner, the heir of an 
owner is liable for all damage done by his ancestor, although 
he would not be responsible under the Aquiliau law. (D. 10, 
3, 10, pr.) The reason is that he is not subject to penal damages, 
but only to such as equity requires. 

Investitive Facts. — 1. By agreement between two or more 
persons forming a partnersliip (societas) ; iu this case actual 
delivery of the property is not necessary. 

2. By legacy of a thing to two or more persons, or by gift 
or other mode independent of the agreement of the co-owners. 
(D. 10, 3, 2, pr.) 

It was unnecessary that the parties should obtain the pro- 
perty at the same time, or in the same right. Thus, when a 
partner sells his share, the buyer becomes a co-owner with the 
former partner ; and so when a co-owner dies, and is succeeded 
by his heir. (C. 3, 37, 2 ; D. 10, 2, 48.) 

Divestitive Facts, — 1. Release. If a co-owner agrees to 
refrain from demanding his share, the joint-ownership is at an 
end. (D. 10, 3, 14, 4.) 

2. Voluntary division. If the co-owners are not minors, 
they may divide the property, in the usual mode, by delivery 
of possession. (C. o, 38, 8.) Writing was not required. (C. 3, 
36, 12 ; C. 3, 37, 4.) A voluntary division might take place, 
even after an application for a judicial partition. (D. 10, 2, 
57.) 

3. Judicial partition. Any co-owner had aright to a judicial 
partition. (D. 10, 3, 29, 1 ; D. 10, 3, 8, pr. ; C. 3, 37, 5.) An 
agreement that the property should not be divided for a 
certain time delayed the application, but an agreement that 
the property should remain for ever undivided was void. 
(D. 10, 3, 14, 2.) The judge had perfect freedom in the mode 
of division, but was bound to make such a division as the 
co-owners desired, or was most expedient for all (D. 10, 3, 
21 ; C. 3, 37, 1.) 

The steps are the same if the aciio corntnuni dividundo is brought in 
regard to more things than one. For if it is brought in regard to some one 
thing — a held, for instance — if that held can be conveniently divided, a part 
ought to be adjudged to each ; and if one man's part seems unfairly large 
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he ought to be condemned in turn to pay a fixed sum of money to the other. 
But if it cannot be easily divided — if it is a slave, perhaps, or a mule, that 
isthe object of the action — then it must be adjudged entire to one, and he 
must be condemned to pay the other a fixed sum of money. 0* 4? 5*) 

The judge could give the land to one, and a usufruct of it to 
the other (D. 10, 2, 16, 1 ; Frag. Vat. 47 ) ; also, he could impose 
a servitude upon one portion of the divided land in favour of 
another. (D. 10, 2, 22, 3 ; D. 10, 3, 18.) 

And in those proceedings whatever is adjudged to anyone becomes at 
once the property of him to whom it is adjudged. (J. 4, 17, 7.) 

But the parties must guarantee each other against eviction 
(D. 10, 3, 10, 2) ; they were in fact regarded as reciprocally 
vendors and purchasers, each a purchaser of his own share, and 
a vendor of all the other shares. (C. 3, 36, 14; C. 3, 38, 1.) 

Kemkdt. J rtio communi dividundo. 

This action might l»e brought, during the continuance of the joint-ownership, to 
enforce the duties of the co-owners, as well as to obtain a judicial partition. (D. 10, 
8, 14, 1 ; D. 10, 3, 23 ; 1). 10, 3, 6, 1 ; D. 10, 3, 11.) 

1, The plaintiff and defendant are not distinguished in this suit very easily, as all 
have the same interest. In one sense all parties are at once plaintifis {actores) and 
defendants (rei) (D. 1 0, 2, 2, 3 ) ; but in a special sense, the person that demands the 
judicial partition may be called plaintiff (actor). (D. 10, 3, 2, 1.) 

2. 'llie action may be brought mure than once, so long as any of the joint-property 
is undivided. (1). 10,3, 4, 2.) 

Some actiones seemed to be mixed in chameter, being at once in rem and in 
personam. Such are the adio familiae erciscundae, open to co-heirs for the 
division of the inheritance ; communi dividundo^ given as between those that 
for any reason have come to be joint-owners, and wish the property to be 
divided ; and finium regundoruniy an action between owners of adjoining 
lands. In all three proceedings the judge is allowed to adjudge the 
property to one of the parties in the action on fair and equal grounds ; and 
if one man’s part seems too large, to condemn him to pay in turn to the other 
a fixed sum of money. (J. 4, 6, 20.) 
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Definition. 

Possession is the occupation of anything with the intention 
of holding it as owner. 

Exceptions, — Two exceptions are recognised in the Digest — 
pignus and precarium. A mortgagee and a tenant at will have 
possession, although their interest necessarily excludes the 
notion of ownership.^ 

Explanation. — It is immaterial whether an occupier of a thing, 
who means to keep it as his own, believes himself to hold as 
owner (bona Jides) or knows that he is not owner (mala-JiJes), The 
distinction between possession bona fide and mala fide is vital 
for usucapio (p. 268), but for the purpose of possession, it is 
irrelevant 

A thing is said to be occupied or held (tenetur) when the 
occupier is in a position freely to deal with it. A captain 
occupies his ship, but not the ocean through which it passes. 

An occupier, if not also a possessor, had no legal remedy to 
protect him in his occupation. But an occupier, holding as 
owner, and, therefore, a possessor, was secured in Lis possession 
by interdicts, as effectually as if ho were a true owner. To 
obtain such protection, it was not necessary that the possessor 
should personally occupy or hold the thing ; it was enough if 
the thing were occupied by his agent. 

In one case, however, a mere occupier was allow'cd one 
Interdict. A tenant of land, who, according to the definition 
of possession, could not possess, inasmuch as hts intention was 
not to hold as owner, could, if evicted from his farm, bring the 
Interdict Qtwd vi aut clam to recover his crops ; but not any 
other Interdict. (I). 43, 24, 12.) 


^ Lieet tnim puU pouidtant, wtn tamen opmiont domini jx^tUlcrU. ||D. 9, 4, 22, 1.) 
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Subject to exceptions by no means inconsiderable, but not 
worthy of discussion in detail, the correct meaning of the 
Roman technical terms relative to the question of possession is 
as follows : — 

Mere occupation, not protected by Interdictig, was called 
Detention Naturalia Posaeaaio or Cuatodia. For exceptions, see 
D. 43, 16, 1, 9-10. 

Possession fortified by Interdicts is called posseaaio simply, or 
poaaidere^ without any qualifying adjective or adverb. For an 
exception, note miaaio in poaaeaaionem, and the text in D. 10, 4, 
3, 15. 

When possession is accompanied by hona fidea and the condi- 
tions requisite for uaucapio, it is generally called civilis poaaeaaio. 
For an exception, see D. 41, 2, 24. 

Rights and Duties. 

A possessor, so long as his possession continues, has the 
rights of an owner. Indeed, the very meaning of possession is 
that it secures, without title, the enjoyment of property. So a 
possessor was liable, like an owner, to actionea noxalea. (D. 9, 
4, 13 ; D. 9, 4, 11.) To this rule, however, pignua and precar- 
turn are exceptions. (D. 9, 4, 22, 1.) 

In the case of immoveables, the possessor had exactly the 
same remedies as the owner, — the Interdicts Unde vi and Quod 
vi ant clam. In the case of mtiveables, for theft or damage, a 
possessor was not altogether in so good a position as the 
owner, unless he possessed hona fide, (D. 9, 2, 11, 8.) The 
case of those peregnni that did not enjoy commercium with the 
Roman people, was met in the manner stated by Gaius in the 
following passage : — 

And a^^ain, an alien is by a fiction regarded as a Roman citizen, when he 
is plaintiff or defendant on some ground for which an action is established 
by our Statutes, provided only it is just that such an action should be ex- 
tended even to an alien. If, for instance, it is alleged that an alien has aided 
or been privy to a theft, and an action is brought against him, the formula is 
framed thus : — “ |.et there be a judex. If it appears that Dio, a Greek, aided 
or was pnv>’ to the theft of a golden platter from Lucius Titius, and ought, 
on that account, if he were a Roman citizen, to be cast in damages as 
a thief,** and so on. Again, if an alien brings an action for theft, he is by 
a fiction regarded as a Roman citizen. In like manner, also, if under the 
Ux Aguida an alien bring an action for damnum injuria^ or if such an action 
is brought against him, then by the fiction that he is a Roman citizen a 
remedy is given. (G. 4, 37.) 
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Statutes referred to. it is supposed, must in terms ham besa apfdSeabls oi4f 
to citizens ; hence the necessity, if pertgrmi were to be proteetsd in their property, 
for an extension of the actions in the manner stated by Gaius. 


Acquisition of Possession. 

Possession involves a physical fact {corpHfi)^ and a mental 
state {animus), “ We gain possession with the body and mind, 
but not with the mind itself, nor with the body itself.” ^ Let 
us examine first the nature of the physical fact required for 
possession. 

A. The Physical Fact (Corpus), 

The fundamental difference between a title to ownership and 
a possessory title, is that the former may be gained while 
absent, but the latter only in the presence of tlie object. To 
possess a thing, we must be able to deal with it and use it at 
pleasure. For this purpose actual contact with the object is 
unnecessary (non corpore et actu Bed eiinm oculis et affectu), 
(D. 41, 2, 1, 21.) Many writers, prior to Savigny, felt so much 
diflSculty in following out this idea, that they came to the con- 
clusion tliat an actual pliysical basis for possessory rights was 
not alwa^^s required in the Roman law, but that, in some cases 
at least, its place might bo taken by fictitious or symbolical pre- 
hension. Savigny has done good service in showing that the 
necessity for resorting to such legal fictions arises from giving, 
in the first instance, too narrow an interpretation to the physical 
basis of possession. 

The power of dealing with a thing at pleasure nmy pre- 
vented by one of two causes — either by physical difficulties, 
or by the opposition of another’s wull. Thus, one living in 
England cannot occupy land or other objects in the heart of 
China or Africa, until by going to those countries he has got 
over the obstacle of distance. [For the moment, we leave out 
of account the possibility of orciipying by an agent.] Again, 
to take an example from the Digest (D. 41, 2, 13, pr.), a ship 
carrying marble is wrecked in a river. Here the possession is 
lost ; for, until the owmer has succeeded in raising the marble, 
the water interposes an insuperable obstacle to ^is freely deal- 
ing wdth it. In the case of fierce naturae, other examples are 
gpven. 


* JpUeimur posmtionttn corport el animo ; neque per m amimo, aut per $e eorpatre, 
(D. 41, 2, $, 1.) 
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But tbe opposition of another’s will may as effectually pre- 
vent the power of dealing with an object, as an obstruction 
in nature. A man does not acquire the free power of dealing 
with an object, unless he has overcome the resistance of an 
opponent. 

In acquiring possession of objects not before owned or pos- 
sessed by others, the question is whether the intending pos- 
sessor has BO far overcome the physical difficulties as to be 
able freely to deal with the object. In this case, attention is 
principally fixed on the physical attitude of the claimant. But 
when it is a question of the transfer of possession, the chief, or 
rather the sole obstacle in the way of a new possessor is the 
will of the previous possessor. As soon as that is removed, 
there is practically no hindrance to the new possessor; and in 
this case, attention is fixed chiefly upon facts from wdiich the 
intention of the previous possessor to go out and leave the 
thing to the occupation of the new possessor, may be with 
reasonable certainty inferred. Thus, in the case of delivery 
lot^ga maun, it was held that the possession might be handed 
over, if the land was pointed out from a neighbouring height, 
although the new possessor had not actually set foot on the 
land. (D. 41, 2, 18, 2.) Tlie assumption is that the will of the 
previous possessor is the only hindrance to the change of pos- 
session, and when tliat obstacle is removed, the new possessor 
is as free to deal with the land as if he were actually ^valking 
on it. Such an assumption is justified by the ordinary experi- 
ence of life, and there is nothing in the transaction fairly to be 
called symbolical or fictitious. The change of possession is real 
and actual. 

Many (d the difficulties that have surrounded the question of 
possession have arisen from treating occupation as an absolute 
quantity, while it is in reality a question of degree ; and the 
determination of the quantum of powder over a thing that will 
suffice to give the occupier possessory rights is more or less 
arbitrary. Thus, to take a simple instance, I have mislaid a 
book, and on searching cannot find it. Have I lost possession ? 
For the momeivt I have not the power of dealing with it ; but 
for so slight a temporary hindrance I could scarcely be deprived 
of my possessory remedy, if I should discover the book in the 
bands of some one else. Something must turn upon the length 
of time that has elapsed since the book was lost, the place 
where it vras last known to be, and the diligence of the searches 
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made for it. But there comes a point at which it must be held 
that the object is definitely lost, and its owner ceases to be 
possessor. 

The question of degree turns up in the case of land. I 
clearly occupy land upon which I stand, or which is in close 
proximity. To what extent upon the strength of my occupy- 
ing an acre may I claim possession over adjoining land? In a 
settled country, this question does not present any legal diffi- 
culty, because possession occurs in cases where the land has 
previously been in the possession of another. Tlio limit of the 
occupation is thus defined by the boundaries within which the 
previous possessor actually occupied the land. (D. 41, 2, 3, 1.) 
Thus the occupation of a small portion of land Mull prlma facie 
establish a possessory right over a largo estate, or, it may be, 
over hundreds of square miles. That is strictly in conformity 
with the definition of occupation, if we assume, in accordance 
with the fact, that, on such a transfer of possession, the old 
possessor gives only that land over which ho has exercised 
undisputed power. Very different was the nature of the act of 
certain Europeans, who, on the first discovery of tlm American 
continent, put up a flag on a few inches of Rf>il, and, thereupon, 
supposing that they were acting upon a rule of law, took pos- 
session in the name of their sovereign of the whole continent. 
Such an extreme proceeding is a caricature of the Roman law, 
and is manifestly ridiculous ; but a real question remains, how far 
should the possession of such adventurers be admitted as good 
in law ? The answer would depend on the extent to which 
the}'' had made good their footing, and had, in fact, tlie power 
of dealing with the land,— manifestly a question of degree. A 
similar question arises with regard to the discovery of veins 
or beds of minerals. To what extent is a possessor of a part 
of a lode the possessor of the lode itself? Very difficult ques- 
tions of that kind may arise. When a conflict exists, a line 
must be drawm, but to some extent it must be an arbitrary 

line. 

L Acquisition of possession in the case of things not before 

owned {res nullius) or possessed. ' 

In such cases, to acquire possession is, at the same time, to 
acquire ownership. The examples are fully stated by Justinian 
and Gaius. 

Therefore all you take [a wild beast, a bird, or a fish, the moment it is 
becomes yours, and] is understood to be yours so long as you guard 



346 


POSSESSION. 


it and keep it in. But if it escapes your guard and regains its natural 
freedom it ceases to be yours, and becomes again the property of him that 
first seizes it. And its natural freedom is understood to be regained when it 
has either escaped from your sight, or, though it is still in view, is very hard 
to follow up. (J. 2, I, 12 ; G. 2, 67.) 

The question has been raised whether, if a wild beast b^ so wounded that 
it can be taken, it is to be understood at once to be yours. Some have 
decided that it is yours at once, and continues to be yours so long as you 
follow it up ; but that if you leave off following it up it ceases to be yours, 
and again becomes the property of him that first seizes it. Others think 
that it is yours only if you take it. And it is this latter opinion that we con- 
firm ; because many accidents often happen to hinder you from taking it. 
0- s, », >3 ) 

In the case of animals that habitually go away and come back again 
[pigeons, for instance, and bees, and hinds, that habitually go to the 
woods and come back again], the rule that is [handed down] approved is 
this, — that they are understood to be yours so long as they intend to return. 
For if they cease to intend to return they cease to be yours, and become the 
property of those that first seize them. And it is considered that they 
cease to intend to return when they cease from the habit of returning. 
(J. 2, I, 15 ; G. 2, 6S.) 

Bees, loo, are by nature wild. Therefore those that settle on your tree, 
before you hive them, are no more yours than birds that build their nest 
there. And so if .any one else hives them he will be their owner. And the 
combs too, if they have made any, may be taken away by any one. But, of 
course, while they are still untouched, if you see in time any one entering 
your lands, you can lawfully stop him from entering. A swarm, again, that 
has flown away from your hive, is understood to be yours so long as it is in 
view, and is not hard to follow up. Otherwise it becomes the property of him 
that first seizes it. (J. 2, 1, 14.) 

Peacocks and pigeons also are wild by nature , and it does not matter 
that they are in the habit of flying away and flying back again — for bees 
too do the same ; and it is agreed that they are naturally wild. Deer, too, 
some people have so tame that they are in the habit of going to the woods 
and coming back again ; and yet that they are naturally wild no one denies. 

2| I, 1 5 -) 

F owls and geese are not wild by nature ; and that we can understand 
from the very fact that there are other kinds of fowls and geese expressly 
called wild. And, therefore, if your geese or fowls are by an accident panic- 
struck and fly away ; even though they have escaped your view, wherever 
they may be, they are understood to be yours. And the man that, with an 
intention to make a gain of it, keeps those animals, is understood to be 
guilty of theft. (J. 2, i, 16.) 

< 

Fiah in the well of a boat are in posseesion, but fishes in ponds, where they re- 
tain their natural freedom, are not in possession. So wild animals in a park, retain- 
ing their natural liberty, are not in the poaseeaion of ibe owner of the park. (D. 4L 

% «. H ) 

IL Transfer of Possession ( TradiUo), 

The modes of transferring possession are cited here, bat 
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must not be forgotten that in the later Roman law, such a 
transfer usually operated as a change of ownership. But in 
order to transfer ownership, possession must first be transferred, 
and it is convenient here to indicate the several ways in which 
this might be 

1. The simplest case is where the possession arises from 
contact. 

A agreen to allow friend B to take atoneii from hta qnarry. From the 
moment^ B eevera the atones from the rock, he acquires poiwesNion, and thereby 
ownership. A cannot prevent B from carrying away the sto.ies thus severed, because 
B is the owner of the stones. (D. 39, 6, 6.) 

2. Deposit of a thing in a man's house gave him possession. 
(D. 23, 3, 9, 3 ; D. 47, 10, 5, 2.) It was not necessary that the 
occupier of the house, or any one in it, should actually have 
touched the object. (D. 41, 2, 18, 2.) Of course, the occupier 
of the house must have the intention of possessing. Hero it 
is not necessary to suggest any symbolical or fictitious delivery. 
The occupier of a house has under his control whatever, to his 
knowledge, is in the house. This knowledge is necessary, for 
a man cannot be said to have control of a thing of the exist- 
ence of which lie is ignorant. The mere fact that a thing is 
in a man's house does not of itself show that he is possessor 
of it ; for if it is not within the man's knowledge, he can have 
no control over it. 

3. Is the possessor of land, by that fact alone, also posses- 
sor of treasure that has been buried by another in the land? 
This question was resolved, though not without some differ- 
ence of opinion, in the negative, and it was held that the 
possessor of the land did not begin to possess the treasure 
until he had dug it up. (D. 10, 4, 15 ; D. 41, 2, 44, pr.) The 
reason is, that until the possessor of the land has dug out the 
treasure, he has not got it under his custody or control Even 
if he knew that treasure was in the soil, and desired to be 
considered owner of it, yet, inasmuch as he had not the physi- 
cal power of actually dealing with the treasure until ho had 
dug it out, he was not a possessor. (D. 41, 2, 3, 3.) 

4. Delivery of the keys of a house. • 

And, again, if a man sells valuables deposited in a warehouse, as soon 
as he delivers the keys of the warehouse to the buyer, he transfers the 
property in the valuables to the buyer. (J. 2, i, 45.) 

Tlie delivery of keye operated m a transfer of poeseseion, not ae a symbol of 
dofainioii, bat because it gave the buyer the meess ef obtaining the custody of 



tn^ t4 tiM Maw time deprlTed the Tender ef aay po#er of Mhmt 
tham. (B. 41, 1, 9, 6 ; J). 41, 2, 1, 21.) The deUreiy of lad 
1^0^ effect (D. 18, 1,74.) 

& Delivery longa manu. 

Without any actual contact, a persbn acquirejl possession if 
the otgect were placed in his presence, with the intention that 
he should have possession. (D. 41, 2, 1, 21.) It is assumed that 
there ia no obstacle to his power over the object except the will 
of the previous possessor, and that is removed. 

A owes a sum of money, which, at B’s request, he places before B, with the inten- 
tion of transferring the possession. B immediately, before taking it, possesses the 
money. (D. 46, 8, 79.) 

A sells an estate of land, and showing it to B from a neighbouring height, declares 
that he delivers free and undisturbed possessioxL This is a delivery of the land to B. 
(D. 41, 2, 18, 2.) 

6. Branding, or putting marks on an object. By putting 
marks upon logs of wood, the possession was transferred (D. 
18, 6, 14, 1); but the same result was not admitted if wine 
jars were marked. (D. 18, 6, 1, 2.) Putting marks is not a 
symbolical transfer, but proof of an actual transfer. Logs of 
wood could not be transferred by the bands of the vendor into 
the bands of the buyer; the only mode of transfer in such 
large objects was delivery longa manu. Upon such delivery it 
was usual for the purchaser to put his mark on the wood, and 
such marks were, therefore, evidence of the transfer. But it was 
not usual to put marks on wine jars, and, therefore, the presence 
of marks did not create any presumption of fact that the 
possession had been transferred. 

An allegation in writing that a transfer had been effected was not conclusive. A 
makes a gift of land with slaves thereon to B, and declares in writing that he has 
delivered possession. In point of fact he bad not. This does not transfer the pos- 
seMion to B. But if B received one of the slaves included in the gift, and forthwith 
sent him to the lands, B aotjuired possession of the lands through the slave. (D. 41, 
9,48.) 

B, The Intention {Ammw) requisite for Possession. 

Mere occupation is not possession. To constitute possession, 
besides the ability freely to deal with a subject, there must be 
an intention to exclude all other persons. In the Roman law, 
even this was not enough ; the inteution must be to hold in 
ownership, and not for any interest in things falling short of 
ownership. A man holding as a tenant for years was nut a 
possessor. 



A person may oooupy without any iotentiou tc possess* 
Thus, a guest admitted to one’s house or to one’s farm, has uo 

possession ; for he has no intention of excluding the owner* 
(D. 41, 2, 41.) 

Usually the intention to possess coincided, in point of time, 
with the occupation, as in the ordinary case of delivery ; but 
that was not essential, and the occupation might begin with a 
different intention. 

Sometimes, too, without delivery, the bare wish of the owner is enough to 
transfer the property; as when a man lends it, or lets it out to you, or 
deposits it with you, and then sells it or gives it to you. For although it was 
not on that ground that he delivered it to you, yet by the very fact that he 
suffers it to become yours the property in it is at once acquired by you, just 
as if it had been delivered on that account. (J. 2, i, 44.) 

This wa43 caUed delivery hrevi manu . 

Restraints on Acquisition of Possession. 

A. In respect of Things. 

As a rule what could not be the object of ownership could 
not be the object of possession. Thus res puhlicce (D. 41, 2, 
30, 3), and res divini juris could not be possessed. (D. 41, 2, 
30, 1.) A free born man could not be the subject of possession, 
even although possession was said to be a res factu (D. 41, 2, 
23, 2.) But the restrictions on ownership that sprung from the 
jm civile did not apply to possession ; thus land out of Italy 
could not be held in dominio ex jure Qniritium^ but it could be 
possessed. (Theoph. ad Inst. 2, 1, 40.) Whatever could be an 
object of property, according to the jus gentium^ could be an 
object of possession. 

B. In respect of Persons. 

What 1ms been said of things is true of persons. Those who 
cannot acquire as owners cannot acquire as possessors. Thus 
slaves and persons in pctestate are subject to the same disabilities 
in respect of possession as of ownership. Madmen (furiosi) 
cannot acquire possession, owing to mental incapacity (D. 41, 
2, 1, 3), but for the same reason they cannot Isse possession, 
except by loss of occupation, as they are incapable of disclaiming 
possession. (D. 41, 2, 27.) Pupilli could not acquire possession 
without the auctariias of their tutors, unless they were old 
enough to understand the nature of the transaction* (D. 41, 2, 
92 , 2.) Again, juridical persons (such as corporations, or a 
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Iienditoi jaems) could not acquire possession, because they 
had not any animus; but for convenience they were allowed 
to acquire possession by their agents. (D. 41, 2, 1, 22 ; 
D. 41, 2, 2.) 

But restrictions on ownership peculiar to the jus civile did 
not affect possession. Peregrini could acquire possession, 
although, unless they had eommercium^ they could not acquire 
property by the investitive facts belonging to the jus civile. 
Again, by law gifts from husband to wife were invalid, yet 
property delivered to a wife as a gift by her husband was in 
her legal possession. (D. 41, 2, 1, 4.) 

Loss OF Possession. 

Both occupation and intention are necessary to constitute 
possession ; it follows, therefore, that if either occupation or 
intention ceases, the possession is destroyed. Some texts 
appear to deny this inference, and in a constitution of Diocle- 
tian and Maximiau (A.D. 290) it is broadly stated that although 
animus alone does not suffice to create possession, yet animus 
alone is sufficient to keep it, once it is acquired. (C. 7, 32, 4.) 
But the example there given shows that such is not its true 
meaning. The case is put of a man who leaves his land 
uncultivated through fear. Time passes away, and from the 
same motive he does not return ; still he has not lost possession. 
But this case proves no more than that the law presumes in 
favour of the continuance of a possession once begun, and 
that when no hostile occupant has entered on a deserted farm, 
the presumption of abandonment of possession, arising from 
neglect, is rebutted by proof that the occupier was deterred 
by fear, and had no intention of giving up possession. 

A. Loss of Possession {Corpore.) 

Two cases must be considered. Either the loss of occupation 
by the possessor is followed by the occupation of some one 
else, or it is not 

I. Loss of occupation : — ^The object not being occupied by 
anyone else. 

One continues to possess an object so long as one either has 
the custody of it, or is in a position to renew the custody at 
will (D. 41, 2, 3, 13), and so, in the case of a farm, so long as 
there is no hostile occupant, the possessor, who has been 
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merely neglectful, may at any moment renew his occupation. 
If there is no physical obstruction in dealing with laud, and 
no opposition from the will of a hostile occupier, there is no 
diflSculty in presuming a continuance of the possession, un- 
less there is proof of au intention to give it up. (D. 43, 
16, 1, 25.) 

Cftttle stray beyond the limits of their pasture and cannot be found. The pos* 
session is lost, even although they do not fall into anybody's posi^ssiuD. (D. 41, 2, 
8, 13.) 

A buries money for the purpose of concealment, on the occasion of his being 
obliged to leave his home, in a field belonging to B. After some time he returns, 
but is unable to remember the exact spot where his buried treasure lies. PapinUn 
decided that the possession was not hwt by A nor acquired by B. He said mere 
defect of recollection of the exact spot where a thing was deposited ought not to destroy 
possession, unless some onq else finds the treasure. (D. 41, 2, 44, pr.) 

A has lost a gold chain ; he is unable to recollect whether in his own grounds or 
elsewhere. A has lost possession. (D. 41, 2,25, pr.) The distinction between this 
case and the former seems to be, that in the former the owner was considered as 
knowing the place where he concealed his money, but owing to forgetfulness, which 
might at any moment be removed, he was unable to point out the exact spot. There 
existed the hope that at any moment he might recover his recollection. But in this 
case, A had no clue to the place where he lust his chain, and, so far as it depended 
on his recollection, lie would never recover it. 

Summer or winter pastures are left unoccupied during the respective parts of 
the year when they are not used. The absence of such use creates not even a slight 
presumption that the possessor intends to give up possession. The pastures continue 
to be in the occupation of the possessor. (D. 41, 2, 8, 11 ; D. 43, 16, 1, 25.) 


II. Lobs of occupation — object occupied by hostile possessor. 

Possession was lost when the thing was occupied by any 
one with the intention of excluding the possessor. 


When a moveable was stolen, possession was lost by the possessor and acquired by 
the thief. (D. 41, 2, 15.) 

A person bound hand and foot by trespassers on his own land, was held to bs 
ejected, t.c., to have lost possession. (D. 43, 16, 1, 47.) 

Titius has gone from home leaving no one in charge of his house. During his 
absence Gains entors, and on the return of Titius prevents him entering by threats of 
▼iolence. Titius loses poseession. (D. 43, 16, 1, 24.) But at what time is pus* 
session lost, when Gains enters or Titius returns ? Labeo and the older jurists ssid 
it was when Gains entered, who consequently was said to have possession like a thief 
{cUMndettina potteitio). Apparently thk was the csee provided Ar by the interdict 
de dandeMina pommione. (D. 19, 3, 7, 5.) But the necessity for that intenilot 
disi 4 >peared, when it was held that possession wss not lost, in the case stated, when 
Gains entered, but only when Titius came to know that he had entered, or rather wss 
TqwUed by foros on attempting to turn him out, or from fear did not try to recover 
the occupation. (D. 41, 2, 18, 3; D. 41,2, 25, 2; D. 41, 2, 8, 7-8; D. 41, 2, 46; 
D. 43, 16, 5 ; D. 4, 2, 9, pr.) 
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B. Loss of Possession, animo. 

Usually an intention to give up possession was accompanied 
by the transfer of the occupation, as in traditio by a vendor to 
a buyer. But the question of animus became very important, 
when it was doubtful whether the occupation continued. Thus 
to leave a farm uncultivated, with no one in charge, did not 
necessarily destroy the owner s possession, so long as no hostile 
occupant entered ; but, if the neglect was prolonged, the pre- 
sumption arose that the owner intended to give up possession. 
(D. 41, 3, 37, 1.) 

A person might lose possession by change of animus alone, 
while keeping the occupation. Thus, if a man resolves no 
longer to hold a thing as owner, he ceases to be possessor ; but 
while he occupies it, no one else can acquire possession. (D. 
41, 2, 3, 6.) Or, a man may resolve to hold not for himself, but 
on behalf of another, and thereby that other at once becomes 
possessor. (D. 41, 2, 18, pr.) This has been called by modern 
writers constitutum po88e8807num^ and is the converse of delivery 
hrevi maniu 

Seia made a gift of a farm to her step-daughter by letter, and stated that she would 
continue to occupy the farm as a tenant, paying a yearly rent. Tliis was held to 
amount to a transfer of the positession, and therefore of the ownership, to the step- 
daughter ; because Seia ceased voluntoiily to be a possessor, and accepted the place of 
a mere occupier. (D. 6, 1, 77.) 

Acquisition of Possession by Agents. 

A. By persons not in the power of the possessor. 

A man acquired and retained possession, if he had the inten- 
tion to exercise rights of ownership in respect of the subject 
matter, although he did not himself occupy the thing, provided 
the occupier held on his behalf.' 

A acquires possession of a moveable or immoveable, if the 
moveable or immoveable is occupied by B; if B and A both 
intend that A shall be the possessor, and B acte under the 
authority of A. (D. 41, 3, 41 ; C. 7, 32, 1.) If that authority 
was given before B entered into occupation, from the moment 
of B's entry A became possessor, even before he learned the 
&ct of B’s entry. (D. 41,1,1 3, pr.) If, however, B has not the 


nostro, eorport vtl nostro vd oluno. (Paul Sent. 5, 2, 1.) 
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authority of A to enter, yet, if he holds for A, and A afterwards 
ratifies his act, from the moment of such ratification, A is 
possessor. (D. 41, 2, 42, 1.) 

B. By slaves and persons in potentate, 

A slave, equally with a freeman, could occupy property 
with the intention of excluding all the world, and therefore, 
but for his disability to sue in court, he was truly a pos- 
sessor. In the same way a slave might unite all the elements 
forming a legal contract, but he could not sue. He could 
have naturalis possessio and make a naturalis ohligatio. It will 
appear, hereafter, to what extent a master could enforce con- 
tracts made by the slave ; at ]>re8ent wo must inquire to what 
extent a master could treat his slave's naturalis ponneHHio as a 
ground for invoking on his own behalf the possessory in- 
terdicts. 

Two cases may be conceived in which this may occur ; for 
either the slave acts under the orders of his master, or without 
his authority or knowledge. In the first case, a slave acting 
under the orders of his master, acquires possession for his 
master, subject to precisely the same conditions as apply to 
acquisition by a free agent. Thus, when a master ordered his 
slave to take possession of an object, and the slave occupied it 
with the intention that it should bo acquired for Titius and not 
for his master, it was held that the master did not acquire the 
possession. (D. 41, 2, 1, 19.) 

The next case is where the slave acquires the natumlis 
possessio of an object, without the authority or knowledge ot 
the master. Whatever a slave obtained lawfully as part of his 
peculium was possessed by his master ; but what he obtained 
WTongfully or by violence was not in the possession of his 
master. (D. 41, 2, 24.) This rule, we are told by Papinian, 
was based upon expediency {utiliiatis causa jure singulari recep^ 
turn) inasmuch as it would have been highly inconvenient to 
require the master's knowledge or authority in respect of every 
item composing the peculium, (D. 41, 2, 44, 1.) Moreover, 
according to Paul, express assent to each acquiisStion was un- 
necessary, inasmuch as by allowing a slave to have a peculium^ 
the master gave the slave a general authority to acquire what- 
ever he lawfully could {quia nostra voluntate intdligautur pos^ 
eiderty qui eis peculium habere permiserimus). (D. 41, 2, 1, 5.) 
The distinction between a slave and a free agent was that, in 

Z 
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the case of a slave, a general authority to acquire was suflBcient 
to vest the possession of any object in the master when the 
slave had naturalia possessio; but in the case of free agents, 
there must be a distinct mandate for each acquisition, or else 
a subsequent ratification. 

With regard to slaves held in common (D. 41, 2, 42, pr. ; 
D. 41, 2, 1, 7); slaves held in usufruct (D. 41, 2, 1, 8); and 
slaves not owned but possessed bona fide (D. 41, 2, 1, 6), a 
master can acquire possession to the extent only that he can 
acquire rights by their contracts. 

A slave, if not in the possession of his own master, can 
acquire for others by their express authority. (D. 41, 2, 
84, 2.) 

Those who are in paternal power can hold peculium^ but 
cannot possess on their own behalf. In respect, however, of 
things comprised in peculium castrense and quasi^castre^isey sons 
could have possession, just as they could be owners. 

The disability to possess^ coincides with the disability to be 
owners. When a son acquired anything as part of his peculium^ 
the possession was vested in his father, even although the son 
was actually kept by another as a slave, and the father did 
not know he had the potestas. (D. 41, 2, 4.) On the other 
hand, if a man, under a mistake, thinks a certain person is in 
his power, when he is not, he cannot acquire either possession 
or ownership through him. (D. 41, 2, 50, pr.) 

Subject to these qualifications, the rules applicable to slaves, 
equally apply to persons under potestas. 

Loss OF Possession by Agents. 

A. By persons not in the power of a possessor. 

Just as in the case of a principal, so in that of an agent, 
possession may be lost (a) corpore, or (5) animo. But the 
relation of principal and agent introduces some complications, 
and a principal does not lose possession in all cases, by the 
act or default of his agent, although such act or default, if his 
own, would ^undoubtedly cause him to lose possession. The 
first case to be considered is where the agent ceases to be 
occupier. 

I. Loss by the agent, eorpore. 

Here three cases require to be considered. 

(1.) The agent may be ejected by a third party, in which 
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case it is obvious that a hostile occupation and possession 
at once arise, and the principal loses possession in the same 
way as if he had been personally evicted. (D. 43, 16, 1, 22). 
Manifestly in this case, the possession is lost to the princi- 
pal, even before a knowledge of the ejectment is brought 
to him. 

(2.) The agent may die. In this case it was held that the 
principal did not lose possession, until an adverse claimant 
entered into occupation, or the death of the agent was brought 
to the knowledge of the principal, and he neglected to take 
possession by himself or some other agent. (1). 41, 2, 40, 1). 

(3.) If the agent voluntarily abandons the property, it may 
happen that no one enters. In this case, the text above cited 
(D. 41, 2, 40, 1), if aliuJ existimandum ait be the correct reading, 
would be an authority to show that possession was lost. But 
some of the MSS. read idein for alind. Even if alind l>o the 
correct reading, the law would appear to be altered by Justinian’s 
constitution (C. 7, 32, 12) ; and accordingly in the later law, 
possession was not lost. Even if a third party entered with the 
connivance of the agent, according to the same constitution 
the principal did not lose possession, until he had knowledge 
of the fact, and neglected to assert his claim to possession. 
(D. 41, 2, 25, 1.) 

2. Loss by the agent, ammo. 

Could possession be lost if the occupier, without ceasing to 
occupy, resolved no longer to hold for the possessor, but to 
hold for himself? Undoubtedly an occupier wdio thus tried to 
make his occupation a means of fraud would bo a mala fide 
possessor, but would he not be a possessor? Would he not 
unite actual occupation with the intention to hold as owner, 
and are not these the only elements of possession I Such 
reasoning is unassailable ; and if we regard possession as a 
mere anomalous separation of rights from investitive facts, there 
seems no reason why the argument should not have been given 
efiTect to. But if we admit that possession meant really equit- 
able ownership, it would be highly inconvenient to allow a 
mere occupier by an act of fraud to make himself possessor, 
and entitle himself to the protection of the Interdicts. If that 
had been allowed, it would have been a serious drawback to a 
system of equitable rights for aliens. We find, as might be 
supposed, that this danger was guarded against, and in a very 
simple way. It was laid down that no one having been ad« 
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mitted as an occupier could by a mere act of will convert him- 
self into a possessor ; and that no one admitted to possession 
in a given capacity could of his own volition change that 
capacity. ^ 

A ring is left in deposit with a jeweller. He resolves to deny the deposit, with 
the intention of fraudulently appropriating it to himself. He still continues a 
mere occupier, not a possessor ; but if he removed it from the shop where it was 
left, be became at once possessor and a thief. Removing the ring from its place 
of custody is a contrectatio, and contrectatio was a change in the corpus as well 
as in the animus. The possessor lost possession, but had an actio furti. (D. 41, 2, 

8, 18.) 

A tenant of a farm hearing of the death of his landlord, and that no heir was likely 
to be found, resolved to keep the farm for himself. He is not a possessor, and henoe, 
although in this case anciently his mala Jides was no bar to usucapio (p. ), he did 

not become owner by usttcapio. (D. 41, 5, 2, 1.) 

The owner of a farm sold it, and gave an order to the buyer to take possession. 
The tenant of the farm refused to allow the buyer to enter. The tenant was sub- 
■equently ejected by violence by a third person. The tenant could bring the interdict 
Unde tfi against that person, and in turn, was liable to the same interdict at the 
instance of his landlord. (D. 43, 16, 12.) The distinction between this and the 
former case is, that the tenant*B refusing admission to the buyer was a refusal to admit 
his landlord. By such a refusal the landlord was deprived of his land corpore as well 
as animo. The landlord could thei'efore bring the interdict against his tenant, 
who thus made himself a possessor, although as against his landlord his posscssio 
was vitiosa. But his possession was not invalid as against the i^erson who evicted 
him. 

Suppose it was the vendor that ejected the tenant by force. In this case, as 
before, the tenant is liable to the landlord, but the buyer is likewise liable to an 
interdict Untie vt at the instance of the tenant Even if the buyer, in ejecting the 
tenant, had acted at the request of the landlord, it was no defence, for an order to do 
an illegal act is not valid. (D. 43, 16, 18, pr.) 

A tenant, without the knowledge of his landlord, lets to a sub-tenant. The 
landlord retaihs possession through his 8ub>tenant as bis agent. (D. 41, 2, 25, 1.) 

A tenant buys the farm he occupies from a person he believes to be beir to his 
landlord. He at once becomes possessor, even if that person proves not to be heir. 
(D. 41, 8, 83, 1.) 

B. By slaves and persons tn potestate, 

1. Loss corpore. By a slave or person in potestate^ possession 
was lost corpore^ when it would have been lost in the hands ot 
a free agent. 

2. Loss animo. In this case, there was a difference between 
a slave and a iree agent 

A free agent, while retaining physical occupation, cannot, 
bj a mere act of will, decide to hold for himself or another and 
thereby destroy the possession of his principal. But if the 
agent ejects ^e principal in the case of land, or actually 


* Kmo sSbi ipat omtisuii possettitmis mntare potesL (D. 41, 2, 19, 1.) 
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deals with a moveable in snch a manner as to involve a eon- 
trectatio rei^ and thereby a change in the holding (cor/>ore), the 
agent becomes a possessor wrongfully, but still a possessor. 
In the case of a slave, however, the possession was not lost by 
any such dealing with the object, if, as a fact, the thing con- 
tinued in his custody or power. The rule applied that the 
possession of the slave is the possession of the master. 

A slave stole property from his master. So long as the slave did not actually 
part with the property, it remained in the possoesion of the master. (D. 41, 2, 15.) 

A slave runs away from his master with the intontif>n of never returning. Ho Is 
stiU in the possession of his master (D. 41, 2, IS, pr. ; 1>. 41, 2, 15), unless he is 
possessed by another. (1). 41, 2, .50, 1.) Ulpian explains this decision by saying 
that a slave cannot be allowed to take away his master's possession. 

A farm w'as given to a master in mortgage, and his own slave by violence 
ejected the master. Nevertheless, the possession of the slave was the jKNisessiun of the 
master, and the master retained legal possession. (1). 41, 2, 40, pr.) 

Remedies. 

1. Remedies in respect of rights of possession of immoveables. 

The interdicts Unde vi and quod ri out chm were the ancient remedies for a pee. 
sessor. In later times, however, it would appear that an alternative procedure by 
meaihs of actions was allowed. The interdicts seem, indeed, to have been pushed 
aside by possessory rondictiones. Thus we are told there was a po8seiis<»ry cortdietio 
for the recovery of land analogous to the eondictio furtira for stolen goods. (D. 47, 
2, 25, 1.) Again, it is said that an owner could bring a eondictio to recover his 
ownership, a possessor to get back his possession. (D. 13, 3, 2.) The distinction 
l)otween interdictum .and rondietio consisted entirely in the forms of procedure (see 
Book IV., Proceedings in Jure); and after the changes made by Diocletian, there 
was no distinction whatever except in words. 

2. The remedies in respect of the investitive fact of posses- 
sion were the interdicts Uti possidetis and Utrubi, These inter- 
dicts could be used only for protecting possession, not for 
acquiring it.^ 

The interdicts that are the means of retaining possessions are f/f/ possidetis 
and Utrubi. These are granted when two parties are at variance in regard 
to the ownership of some property ; and the prior question is raised, which 

' The formula of Uti posHdetU given by Festus is : ** Uti nunc pouidetU eum fundum, 
quo de ayitur^ quod nec vi nee dam nec preeario alter ab altcro pomdetit^ ita pouideatis 
advernu ea vim fieri veto” 

In the Digest it is given thus : — Praetor ait : ** Uti com aedes^ quibus de eufiturt nee 
vi nee clam ncc preeario alter ab alUro poendetie, quominus ita poeddeatUf vim fieri veto. 

*' De cloaci* hoc interdictum non dabo, 

Neqm pluru quam quanti ret erit; intra annum, quo primum experiundi poUttat 
fuerit agert permittam,** (D. 43, 17, 1, |nr.) 

The interdict Utrvhi is mentioned in D. 43, 31, 1, pr. Praetor ait: ^ Utrubi hie 
homo., quo de agitur, majore parte hujutee anni fuitf quo minut it eum ducat, vim fieri 
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of the two is to go to law as possessor, and which as claimant ? [To decide 
this question the Possidetis and Utrubi have been introduced.] (J. 4, 
15,4; G. 4, 148.) 

If lands and houses are at stake, the interdict Uti possidetis is employed; 
if the possession of moveables, the interdict Utrubi, (J.4, i5,4A; G. 4, 149.) 

Now the force and effect of these two interdicts was among the ancients 
widely different. In the case of the interdict Uti possidetis^ he that was 
in possession at the time of the interdict prevailed, if only he had not obtained 
possession from his opponent by force (z/z"), by stealth (clam\ or by leave 
{precario). A third party, however, he might have driven out by force, 
or from him he might have stealthily snatched the possession, or he might 
have begged leave to become possessor. But in the case of the interdict 
Utrubi,, he that was in possession during the greater part of that year pre- 
vailed, if only he was in possession as against his opponent neither by 
force, nor by stealth, nor by leave. [And this is sufficiently shown by the 
very words of the interdicts.] (J. 4, 15, 4A ; G. 4, 150.) 

The year, too, is reckoned backwards. And so, if you, for instance, were 
in possession for eight months before me, and I for the seven later months, 
I shall be preferred, for possession during the first three months will not 
help you in this Interdict ; it belongs to the previous year. (G. 4, 152.) 

At the present day, however, the usage is different. For the effect of 
both interdicts, as far as regards possession, has been made just the same. 
So then, whether the object in dispute is landed property or a moveable, he 
prevails that at the time of the law-suit holds the property in his possession, 
if only he has not got possession from his opponent b> force, by stealth, or 
by leave. (J. 4, 15, 4A.) 

Now under the interdict Utrubi, sl man profits not only by his own posses- 
sion, but by .another’s, if fairly reckoned as accessory ; by the former possession, 
for instance, of a man whose heir he is, or from w'hom he has bought the 
thing, or received it as a gift or by way of dowr>\ If, therefore, the lawful 
possession of another, when joined to our possessions, overtops the opponent’s 
possession, then under that interdict we prevail. But if a man has no posses- 
sion of his own, no time beyond is given or can be given as accessory thereto. 
For to wh.it is itself nothing there can be no accession. If, then, a man’s 
possession is tainted — that is, acquired from his opponent by force, by stealth 
or by leave— no accession is gfiven. For his own possession profits him 
nothing. (G. 4, 151.) 

Possession is held to include not merely personal possession, but posses- 
sion by another in our name ; and this even though that other is not 
subject to our power, as when he is a tenant or a lodger. We may possess, 
too, by means of others with whom we have deposited anything, or to whom 
we have lent it This is the meaning of the common saying, that we can 
keep possession by means of any one that is in possession in our name. 
Moreover, it is decided that possession may be kept by intention as well : 
that is, that although we are not in possession, either personally or by 
means of others acting in our name, yet if we had no intention to abandon 
possession, but went away with a view to returning, we still keep possession. 
Possession may be gained, too, by means of others, as we have set forth in 
the Second Book. But there is no doubt that it cannot be gained by a bare 
intention only. 5 i 4t i53-) 
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The third division of interdicts is this !->They are either simple or 
double. They are simple when one party is plaintiff and the other defen- 
dant, as in all interdicts for restitution or production. For the plaintiff is 
he that desires restitution or production ; the defendant is he from whom 
such restitution or production is desired. Of interdicts of prohibition, again, 
some are simple, others double. When, for instance, the Pnctor forbids 
anything to be done in a sacred place, or on a public river or its bank, the 
interdicts are simple : for the plaintiff is he that desires that nothing be 
done, the defendant he that tries to do it. Of double interdicts, again, Cti 
possidetis and Utrubi are examples. They are called double because both 
parties to the suit stand on the same footing, neither being specially defen- 
dant or plaintiff, but each sustaining both parts alike. (J. 4, 15, 7; G. 4, 
i 56 -i 6 a) 

The Praetor certainly speaks with both in words to the same effect, for 
the final form in which these interdicts are framed is this “ As vou now 
possess, I forbid any violence to be done to hinder you from so possessing* 
{Uti nunc possidetis^ quominus ita possideatis xnm peri veto) ; and again of 
the other interdict, — “ Wherever and with whom this slave in dispute has 
been during the greater part of this year, I forbid any violence to be done 
to hinder him from leading him away” {Utrubi hie homo de quo qi^itur^ 
parte ntajore hujus anni fuii^ quominus is turn diuat^ vnn Jieri veto). 
(G. 4, 160.) 


Explanation of some General Maxims. 

Niliil commune habet proprictae cum posnesnione, (D. 41, 2, 12, 1.) 

Nec po88€8sio et proprietas mucen dehent. (D. 41, 2, 52, pr.) 

Possession stands in the Roman Law, alongside ownership, 
in parallel but independent lines. If there was a doubt wliether 
the person claiming to be owner was not also the possessor, 
the question must be raised by an independent possessory 
suit, and the suit must proceed to its termination without 
raising or deciding any right of ownership. (D. 41, 2, 35.) 
It was thus incompetent to allege, by way of defence to a 
possessory action, that the defendant was the true owner ; and 
only, if worsted in that contest, could the defendant bring, as 
plaintiff, an action to recover the property from the person 
determined to be possessor. It was even doubted whether a 
true owner, having once begun an action to recover the pro- 
perty, could drop the action, and proceed by the Interdict 
Uti po88ideli8 to recover the possession. Inasmucih as a petitory 
action could be brought only against a possessor, it was argued 
that the bringing of such an action was an implied admission that 
the defendant was possessor; but Ulpian says (D. 41, 2, 12, 1) 
that the correct view was that these were alternative modes of 
proceeding, and there was nothing to hinder a person after be- 
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ginning a petitory action, to drop it and sue for possession. 
This peculiBritj’, the self-cont&ined completeness of posseBsory 
BuitB, 18 retained by those systems of continental law that have 
been borrowed from the Boman law. There is no conceivable 
advantage in the duplication of suits that have in substance 
the same object, and the English law permits a defendant in 
possession, even wrongfully, to plead that he has a good title 
to the property, thus disposing in one action of questions, which 
in the Boman Law would have required first a suit for posses- 
sion, and afterwards a vindication. 

As a matter of fact, however, it was usual in the Roman law 
to attain the same end by introducing the question of owner- 
ship on a suit for possession. “In wagers under interdicts, 
although there is no question of ownership, but only of posses- 
sion, still we ought to show not merely that we have had 
possession, but that what we have possessed is our own.*’ ^ 

Adversua extraneoa vitioaa poaaeaaio prodeaae aolet. (D. 41, 2, 53.) 

In the statement given above an important element of pos- 
session has, in order to avoid confusion, been omitted. It has 
been stated that a possessor is entitled to the protection of in- 
terdicts. That proposition is too wide. An injuata or vitioaa 
poaaeaaio is not protected, except against extranei. 

A person who has obtained that which immediately before 
was in the possession of another ci, c/om, or precario, is not en- 
titled to protection as against that person. As against that 
person the possession is said to be vitioaa. But against all other 
persons (extranei) he is entitled to retain the possession. Thus 
if A is in possession of a farm, and B against his will {vi), or 
without his consent (clam) (p. 252) obtains possession, B will be 
defeated in a possessory suit at the instance of A, But if C, D, 
or E were to bring a possessory suit, B would succeed in retain- 
ing possession. Again, if A had let this land to B on the terms 
of a precarium, and B refused to give up possessicn, and were 
ejected by A, B could not succeed in a promissory suit against 
A, inasmuch as B held from A precario. 

From this it ibllows that possession cannot have a legal com- 
mencement unless with the consent of the previous possessor. 


^ 1% apongiontbuSt quat ex imitrdieiu Jtunt^ etiam^i mm proprutaiis at quaeatio $ed 
poaesaioniM, tamen non aoium poti>edtaae, aid atiam noatrum poaaedtase doetri 
ddmL (Quint. Inst Orat 7, 5.) 
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or in cases where the possession is vacant, as, by the abandon- 
ment of the possession or death of the possessor 

It is convenient to speak of mere possession as obtaining 
the protection of law, without incessantly repeating this im- 
portant qualification ; but it must be kept in mind that the 
Roman law did not protect a man’s possession, unless that had 
a lawful commencement, except against those persons who had 
no right to complain. 

Incertam partem possidere nemo potest. (D. 41, 2, 2.) 

A person cannot have possession of an indefinite or undeter- 
mined portion of a thing, as if I deliver to you, whatever may 
be my share of the land, or I wish to possess whatever Titius 
possessed, not knowing what that was. (I). 41, 3, 32, 2.) But 
this does not prevent two or more persons from possessing 
together, in definite shares, any given object. (D. 41, 2, 26.) 

Ignoranti posnessio non adguiritur. 

This maxim has been considered in relation to acquisition by 
slaves. Here it is important merely to avoid a misconstruction. 
The meaning of the maxim is that a person cannot without his 
consent, and therefore not without his knowledge, obtain pos- 
session of a thing by means of an agent. Of course, if the 
possessor himself obtains possession, he has necessarily a know- 
ledge of the fact. This is all that is meant. It does not moan 
that possession is not acquired through an authorised agent, 
until the fact of the possession is brought to the knowledge of 
the principal. 

Plures eandem rem in solidum possidere non possunt. (D. 41, 2, 3, 5.) 

Two persons may unite, as against all others, to share the 
possession of a given object ; but two persons, claiming against 
each other, cannot both be possessors of the same thing. This 
follows from the nature of possession, namely, the occupation 
•of a given object with the intention of excluding all the world 
from the use and enjoyment of it. Hence, where a previous 
possession continues, it follows that no new possSssion can have 
commenced ; and, conversely, where a new possession is ad- 
mitted, the previous possession must be held to have ceased. 

An exception to this rule exists in the case of precarium. 
Pomponius says (D. 43, 26, 15, 4) that both the landlord and the 
tenant in the case of precarium possess the subject of the 
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tenancy. As appears hereafter, a tenant at will (precario) was 
originally possessor, in the sense of being able to hold adversely 
to his landlord as well as to the world at large. But when a legal 
remedy was given to the landlord to enable him to evict the 
tenant, an illogical but convenient compromise was effected. 
The tenant was left with possessory rights against the world 
at large, although no longer able to hold against his landlord, 
and the landlord was invested with a possessory right, so as to 
be able to recover the property from third persons. 

Nemo sibi ipse causam possessionis mutare potest, (D. 41, 2, 19, 1.) 

Gains 2, 52-61 (p. 269) explains a peculiar case of acquisition 
by ueucapio by a mala fide possessor. A person possessing pro 
herede acquired the inheritance in one year, although he knew 
he was not heir. By the above rule a possessor of property 
belonging to the inheritance in the capacity of owner or buyer 
or depositee or tenant, could not, by resolving to possess in 
future in the character of heres^ obtain the benefit of the short 
and dishonest prescription. (D. 41, 3, 33, 1.) The rule also 
prevented a tenant of a fann, resolving on the death of his 
landlord, to bo no longer an occupier, but to possess pro herede, 
from getting the benefit of tlie prescription. A man cannot 
change the character in which he occupies or possesses, so as to 
obtain ownership by usueapio, (D. 41, 5, 2, 1.) If, however, 
such a person left possession and subsequently re-entered on a 
new title, this rule did not apply. (D. 41, 2, 19, 1.) After the 
constitution of Hadrian, mentioned by Gaius, abrogating this 
ancient species of dishonest usueapio^ the rule ceased to be of 
any iraportaiKie, and is rarely mentioned in the Digest. 

THE HISTORY OF POSSESSION. 

Adverse Possession. — A broad distinction was drawn by the 
Roman jurists between possession and ownership. Ulpian says 
the interdict uti possidetis was introduced because there ought 
to be a distinction ; for it may happen, as he says, that a 
possessor may not be owner, or an owner may not be pos- 
sessor, or thatr the owner may be possessor. (D. 43, 17, 1, 2.) 
As applied to ownership, the distinction taken by Ulpian may 
be expressed thus : — A possessor that is not at the same time 
owner, is a person that exercises the rights of ownership, 
although not invested with ownership by any investitive or 
transvestitive fact (for the sake of brevity, say simply any 
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investitive fact). An owner that is not at the same time a 
possessor, is a person invested with ownership by some in- 
vestitive fact, although he does not exercise any of the rights 
of ownership. In short, there is a separation between two 
things that, in contemplation of law*, must go together — the 
exercise of a right and its investitive fact. The person in* 
vested does not exercise his rights, and the person exercising 
the rights is not invested with the ownership. So expressed, 
the idea of possession is perfectly simple. Whether the person 
(not invested), but still exercising the rights of ownersinp, 
thinks or does not think himself owner, is at present beside the 
question. He is a possessor, and not an owner, if there really 
be (whatever he may think) no investitive fact in his favour. 

What attitude ought the law to adopt towards a mere pos- 
sessor? The answer to this must differ according us we 
consider the relation of the possessor to the owner, and to 
persons other than the owner. Manifestly as against the 
owner a possessor can have no right to the thing in his pos- 
session. The law specifies certain investitive facts us the 
condition of ownership. If then it were to treat as owner a 
person that had not acquired the ownership by any investitive 
fact, and to refuse to regard as owner the person that had 
acquired ownership by an investitive fact, it would stultify 
itself. But as against a person that is not owmer, a possessor 
stands in a very diflerent position. If A enters on land pos- 
sessed by B, and neither A nor B asserts that the land belongs 
to him by any investitive fact, there is nothing unreasonable 
in saying that B should be protected in his possession against 
A. To use the expression of Paul, as between A and B, B has 
the better right to the possession. (D. 43, 17, 2.) In a con- 
troversy between them, it is immaterial that B does not claim 
to have any right of property founded on any investitive fact ; 
for A is in the same position. 

To a modern jurist, adverse possession — the temporary and 
abnormal separation of the enjoyment of property from the 
title to it — is the only possession \vith which he is concerned : 
and he, therefore, comes to the consideration ^of Roman law 
with the imsuspecting conviction that it was for the benefit ot 
adverse possessors that the Possessory Interdicts were intro- 
duced. What is true of modern writers is to a very large 
extent, if not equally, true of the Roman jurists in the classical 
period of Roman law. Paul or Papinian had probably no occa- 
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sion to invoke the aid of Interdicts except for adverse pos- 
sessors, or for owners who preferred to use the possessory 
remedy instead of proceeding on their title. If there had 
never been anything more than this, it would be indeed im- 
possible to understand the crotchets or reconcile the incon- 
sistencies of the Roman law of Possession. 

Inconsistency and arbitrariness, however, generally point, in 
the Roman law, to a historical explanation. It is the fate of 
many rules and institutions to have a reasonable commence- 
ment and a useful career, but long to survive their usefulness. 
It is the fate of other institutions to be introduced for a distinct 
object, and when that object ceases to exist, to be utilised for 
analogous but not identical purposes. In the case of posses- 
sion, all the peculiarities of the Roman law admit of a satis- 
factory explanation, if we start with the hypothesis that 
Interdict possession was not created for adverse possessors, 
but for a wholly different class of persons. The only case that 
a modern jurist has to consider is the case of a man who holds 
innocently against all the world, but wrongfully as against the 
true owner. But the case for which Interdict possession was 
brought in was where a man held innocently as against 
all the world, and wrongfully as against nobody. Interdict 
possession was introduced for the purpose of securing the 
enjoyment of property, in cases where by the civil law no title 
to property could be recognised. Just as the Praetor widened 
and enlarged the law of Contract, just as he expanded the law 
of Inheritance and bestowed new powers of Testation, so, in the 
view I take, did he broaden the law of Property ; and the in- 
strument he employed was Interdict possession. Possession 
was thus not an end in itself ; it was a means to an end ; and 
the mode in which it was used cannot correctly be understood 
unless with reference to the object for which it was intended. 

In Rome, owing to the form of civil procedure, questions of 
possession always took precedence of questions of ownership. 
(6. 2, 148, p. 358.) The most ancient civil action in Rome was 
the Bacramentum. The dramatic and interesting features of 
that proceeding are set forth under the Law of Procedure. 
After the dramatic incidents closed, and before the case could 
go for trial, the Praetor was called upon to decide a preliminary 
question of high importance. The proceedings involved the 
affectation, that there was neither a plaintiff nor a defendant 
before the court, but only two people quarrelling. The first 
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step, therefore, incumbent on the Praetor was to decide which 
should be plaintiflf and which defendant. Tliis question could 
not be determined in an arbitrary manner, first, because the 
burden of proof rested on the plaintiff, and in many cases this 
was tantamount to a victory for the defendant ; and secondly, 
it was necessary to provide for the custody of the property 
pending the suit. These circumstances pointed to the fairness 
of giving the advantageous position of defendant to the pos- 
sessor — the man actually in possession when the controversy 
arose.^ 

A common case that would occur would bo this; A has 
occupied a farm for a cousiderable time. B appears on the 
scene claiming it as his property and ejects A. A commences 
an actio eacrauienti before the Prajtor. To which of them ought 
the Praetor to give the posit iuu of defendaut ? Pritna facie to 
B, for he is found in occupation when the legal proceedings 
commence. But it is au elementary maxim that a man ought 
not to be allowed to obtain a benefit to the ))rejudi(;e of another 
by his own wrong, and it would bo au encouragement to law- 
lessness to give any advantage to B. We may assume, there- 
fore, that A vrould be made defendant and restored to the 
occupation until B proved his title. In tlie technical language 
of the law, B’s possession was injmta or vitiosa^ and therefore 
undeserving of support. Nor would the position of B be much 
improved if instead of ejecting A by force, he waited au oppor- 
tunity when A was from home to take possession of A's land. 
Thus it was inevitable that the notion of possession should take 
a definite legal shape in the mind of the Praetor. 

When we turn to the latest phase of Roman law we find that 
the only use ascribed to the Interdicts Uii Possidetis and Utrubi 
was to determine a question of possession as preliminary to an 
action to recover property (J. 4, 15, 4) ; and the sole effect of 
a judgment was to determine which of the parties should be 
plaintifif or defendant in the subsequent proceedings. (D. 41, 
2, 35.) But this could not have been the original purpose of 
those Interdicts : for the question of possession as preliminary 
to a vindication was the precise question that the Praetor 
himself decided in the aetio sacramenti; and no occasion or 

^ So closely was the position of defendant associated with the strict legal ootion 
of possession certain jorists held that an action for the recovery of fwoperty 
ooold not be brought against a nuu who had dUaUio only ; bat the inoonvenienoe of 
thia view is obvious, and it was condemned by Ulpian. (D. 0, 1, 9.) 
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necessity existed for the introduction of interdicts for the same 
purpose. But, if we suppose that in some cases the question of 
possession was not a mere preliminary to a vindication, but 
was the sole and final issue between the parties, then the 
sacramentum would be inapplicable, and the Interdicts Vii Pos- 
sidetis and TJirvhi would be necessary. 

Ancient law presents us with two distinct cases in which the 
question of possession arose. If the dispute was between two 
persons, either of whom claimed ownership, the question of 
possession was settled by the Praetor himself in the first stage 
of the sacrarnei^tum. But if possession was the only question 
that could be raised between the parties, and ownership was 
impossible,^ the interdicts Uti Possidetis and Utruhi were em- 
ployed. In those Interdicts, the question of possession not 
being a mere prelude to the real controversy, but the only 
possible issue between the parties, was not decided by the 
Praetor, but was sent for trial before a judex or Tccuperatores, 
There was nothing unconstitutional in the decision of a pre- 
liminary question, like possession, by the Praetor ; but it would 
have been as much at variance with Constitutional Law in 
Romo for the Praetor to take upon himself to decide a question 
of possession, if it were the sole and final issue between the 
parties, as it would be for an English judge of his own motion 
to deprive the litigants of the right of trial by jury. The mere 
fact, therefore, that in some cases the Praetor did not adjudi- 
cate upon possession, but referred the question for trial in the 
ordinary way, goes to prove that in those cases the question 
of possession was the only one that could be raised between 
the parties, and that a decision upon it put an end to all con- 
troversy between them. 

Does the history of Rome supply us with any cases that 
fulfil the conditions required to account for the existence of the 
Interdicts Uti Possidetis and Utruhi f In two cases the required 
conditions seem to be complied with. Those were cases where, 
according to Roman law, ownership could not exist, but where 
it WM a matter^of high policy to give the protection that owners 
receive from law. If one of the parties to the dispute was a 
peregnnus^ the sacramentum could not be used ; and the question 
of possession would not be a mere preliminary to a vindication, 

* Fonemo ab agro jurit proprietaU distat ; qmidquid emm adprrhtndimui, 
prepristat ad not non perHnet, aut kic ronsr rniTiKiBi, Jbc iic«e»taNm appeiiawua 
(P. W, 16. 115.) ’ 
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but the sole and final question to be determined. There was 
another case. Land forming part the ogtr publieus was 
occupied and cultivated by private individuals, and transmitted 
by them to their descendants. But in such land ownership by 
private individuals could not exist. If, therefore, legal pro- 
tection was to be given to the holders of public land, it would 
not be by the actio sacramenti. Those cases must now be con- 
sidered more in detail. 

The necessities of private holders of ager puhlicun seem to be 
completely met by the Interdict Uti Possidetis^ and to afford a 
possible explanation of the origin of that Interdict. 

Savigny thus sums up his own and Niebuhr’s views on this 
subject. “ Originally, and from the earliest times down- 
wards, there were two rights in land, property in tho ager 
privatus with vindication, and poasessio in the ager puhlicun^ with 
a similar protection in the form we now see in tho Prmtors 
Interdicts. At a later period the Prajtor recognised this legal 
relation in terms in the Edicts, and thus gave rise to Interdicts 
as Praetorian remedies, possibly with very little alteration of 
the law in principle. In the same way it was sulmequently 
found convenient to apply the posseaaio, which had been origin- 
ally devised for ager publieus only, to ager privatua also, although 
there w^as no very urgent necessity for it, and it probably 
never would have been applied in tho first instance to the 
latter. Now this subsequent application of poaaeasio to ager 
privatua is the only one which remains to us in tho law sources, 
which scarcely take note of ager pnblicua. Whether this exten- 
sion of the original meaning was previous or subsequent to the 
adoption of Interdicts into the Edicts, and what tho mode of 
introducing and treating the subject in the Edict was, we are 
completely ignorant ; the only historical knowledge we have 
is, that possessory Interdicts had been already introduced in 
the time of Cicero.” 

If Niebuhr’s hypothesis with respect to the character of pos- 
session in the ager public ua be proved, it would afford an 
explanation of the Interdict Uti Poaaidetia, Without in any way 
discrediting his very ingenious reconstruction of a lost chapter 
in the agiarian history of Borne, we may put forward another 
ease apparently satisfying the conditions of the problem, even 
more fully than the case of the ager publieua. It is at least 
possible that Interdicts were first introduced to protect the 
proprietary interests of peregrini; in which case, it would 
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follow that the possessoiy Interdicts were afterwards extended 
to private holdings in the ager puhlicus. The proof with i*egard 
to the peregrini involves three propositions — (1) that at a very 
early period peregrini enjoyed legal protection for their pro- 
perty ; (2) that such protection was not afforded by the ordi- 
nary actions for the recovery of property ; and (3) that 
possession, which depends on the jus naturale^ was open to 
peregrini. This last proposition needs no discussion. The 
second admits of clear proof. Three actions, representing 
successive stages of development and simplification, were 
employed to determine questions of ownership. These were 
sacranientum, sponsio, and petitoria foitnula. The sacramentum 
being a legis actio could not be used except by cives Romani, 
The sponsio, which succeeded it, in terms excludes the possi- 
bility of its use by peregrini ; “ if the slave in dispute is mine 
ex jure Quiritium" is the hypothesis on which it proceeds. 
(G. 4, 93.) In the petitoria formula, again, it is said, “ If it 
appears that the slave Stichus belongs to A. A. ex jure 
QuiritiumJ* (G. 4, 41 ; Cic. in Verr. 2, 2, 12.) Thus only a 
dominus ex jure Quiritium could sue by an actio in rem up to 
the close of the Formulary Period in the reign of Diocletian. 
It now remains to show that peregrini, although they could not 
bring an actio in rem, nevertheless had legal protection to then 
property. The proof is easy. 

The appointment of a Pt'cetor Peregnnus (b.c. 247) only 120 
years after the establishment of the Urban Proetorship, to 
relieve the Urban Praitor of cases in which a pevegrinus 
was a party, is generally considered to attest the extent to 
which transactions wdtli peregrini had, two centuries before 
the end of the Republic, been multiplied. ^Ye know that 
at an early period the contract of sponsio was enlarged into 
the stipniatio, by the authorisation of words that could be 
used by peregrini, such as fidepromiUo, do, facio. But the 
most instructive evidence is derived from a strange sole- 
cism in the Roman law of sale. To the very latest period 
of Roman law, if a buyer, say of a valuable landed estate, 
discovered before paying the price that the vendor had 
not a good title to the ownership, he could not refuse to 
complete the transaction, if the vendor was able to give him a 
good possessory title {vacua posses^io). It is true that if the 
buyer was afterwards evicted by law firom the property at the 
instance of the true owner, he could sue the vendor to recover 
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bftck th6 purchase inoney. But obviously this was an inti* 
perfect remedy, for before the eviction took place, the vendor 
Qiight be insolvent. But that was not the strangest part of 
the case. If the vendor by special agreement undertook to do 
more than give a possessory title and promised to make out a 
good title as owner, it was held that the transaction was not a 
sale, and therefore could not be enforced tm an executory con- 
tract. (D. 12, 4, 16.) 

Why should it have been of the tf^$ence of a contract of 
sale, that the vendor should give only a possessory title? 
The object of a contract of sale in Rome, as elsewhere 
throughout the world, was to make the buyer the owner of 
what he bought, in exchange for the price he paid. In this, as 
in other cases, where a rule tenaciously mainhiiiicd through- 
out the whole duration of the Roman law is inconsistent with 
reason and expediency, we ought to look for some powerful 
deflecting cause in the history of the law. Apparently we find 
such a cause in the circumstances of the pereffrini. By requir- 
ing only a possessory title in the law of sale, the door was 
opened to transactions by classes of persons who were not cap- 
able of giving a good title to the ownership. Thus the law 
of sale was made as wide as possible : while, by imj> 08 iDg on 
the vendor an obligation to repay the price in the event of the 
buyer being evicted, the requirements of justice were fulHlied 
as completely as was consistent with the fundamental basis of 
the law. If, therefore, the law of sale was thus warped iu its 
application even to Roman citizens, thr(»ugh the desire to open 
the law of contract freely to peregrini^ we can have no difficulty 
in believing that the same motive would have been sufficient 
to lead to tlie introduction of the interdicts Uti possidetis and 
Utrubif which were the appropriate proceedings for determin- 
ing the legal validity of a possessory title. The law of sale 
is interesting from another point. If the account here given 
be correct, the law of property was opened up to peregrini by 
means of possession as a title, and not, as conceivably it might 
have been, by giving to aliens fictitious actions to vindicate 
ownership. The only trace of such actions in connection with 
aliens is given by Gaius (p. 342) ; and the actions he mentions 
were precisely those that were required to supplement the 
possessory interdicts. 

For the purpose of the main argument, it matters little 
whether we suppose that Interdict Possession was introduced 
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for the sake of possessors in the c^er puhlicus^ and was after- 
\vards extended io peregrini; or that interdicts were introduced 
for peregrini and extended to the possessors of the ager publicue. 
Either hypothesis will account for the peculiarities of the law 
of possession. In the present state of our knowledge it would 
perhaps be rash to express any decided opinion as to priority 
between those two cases. But it may be pointed out that there 
is a special difficulty in the view that the first application of 
interdicts was to the case of the ager puhlicus. That would 
account for the interdict JJti Possidetis^ but leave wholly unex- 
plained the interdict Utrubi, which applies to moveables only. 
On the other hand, if we suppose it was the case of peregrini 
that first gave occasion to the interdicts, then both interdicts 
are accounted for, the peregrini requiring protection both for 
moveables and immoveables. 

Those who hold with Savigny and Niebuhr that the sole 
reason for introducing possessory interdicts is to be found in 
the circumstances of the ager puhlicus, cannot easily explain 
why Utruhi was established. It is a cardinal maxim of Praeto- 
rian intervention, never to create a new action unless where 
necessary. But as the Uti Possidetis fully provided for the 
wants of the possessors of public land, where was the necessity, 
or indeed, *\ve may go furtlier and ask, where was the utility of 
an analogous remedy dealing with moveables? The only 
answer that has any appearance of probability is that 'when the 
eaeratnenfwn fell into disuse, and the Prador no longer decided 
questions of interim possession in vindications, it became neces- 
sary to create an interdict for moveables, analogous to Uti pos- 
sidetis, for the purpose of settling who should be defendant in 
the vindication of moveables. But the terms of the interdict 
Utruhi do not lend themselves to such a suggestion. The sin- 
gular feature in Utruhi is that the litigant succeeded who was 
in possession during the greater part of the year, not as in Uti 
Possideiis, who was in lawdul possession at the time the pro- 
ceedings began. Now, if the only object of the interdict was 
to determine^ which of two persons should be defendant in an 
action about to be tried, this provision is unmeaning. Even 
before the time of Justinian, when the Interdict bad cer- 
tainly no other object, this fact was recognised, and the 
distinction between Utruhi and Uti possidetis on this point 
was abolished. Whether the object in dispute was land or 
moveables, it was the person in poRsession at the commence* 
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ment of tbe action that succeeded on the question of posses* 
sion. (J. 4, 15, 4a.) 

If, however, we supjiose that interdicts were brought in for 
perearim, this ancient feature of the Virubi receives a new 
light. Considering the facility with which many moveables 
pass from hand to hand, the Utruhi would not have served its 
purpose, if the right of possession turned on the question who 
had possession at the time legal proceedings were begun. In 
the case of land this difficulty does not occur. Land cannot 
run away or disappear from view aiul a rule that adopted 
possession at the time action was commenced worked veiy 
fairly as a mode of settling what was really a question of 
ownership. At all events this was tlie case wheii the rule was 
finally adopted, that in cases of clandestina poHMensio, no hostile 
possession commenced until it was brought to the knowledge 
of the previous possessor. If, therefore, one neglected to take 
advantage of the vitiumo^ his successor’s possession, and Avaitcd 
until the property changed hands, he suffered only from his 
own laches. But it was very different in the case of move- 
ables, which might pass through several hands rapidly without 
our knowledge. In effect, therefore, the interdict Vtruhi was 
based on a short prescription of six months, and, as in usu* 
capion, an accesBio teniporis was allowed. ((L4, 152.) (p. 858.) 

All this is easily understood, if we look upon the Interdict 
Utruhi as intended to establish a kind of ownership ; but it is 
unintelligible if Utruhi was nothing more than a preliminary 
to a vindication. 

Ownership, in this view, was extended to peregrini through 
the medium of possession. The Picetor could not, consistently 
with the limits imposed on his powers, venture directly to be- 
stow dmninium ex jure Quiritium on peregrini ; but in effect he 
accomplished the same object by protecting possession. An exact 
parallel occurs in the case of Inheritance. It was a strict rule 
of the Roman law that the Prsetor could not make an heir 
{keres). But, notwithstanding that rule, the Prastor was almost 
the sole agency up to the time of the Empire, by which the law 
of inheritance was altered, and succession talfen from those 
who were entitled by the jus civile and given to those who 
were not entitled by the jue civile. To take a single example. 
A son released from tbe potestas could not be heir to his father, 
even if his father left no children except himself. This seems, 
at an early stage of Roman history, to have been considered a 
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very bard caae, and accordingly the Prcetor interfered on 
behalf of the emancipated son. He did not violate the rule 
prohibiting him from making a new class of heirs ; but he said, 
I will give the emancipated son the possessio honorum of his 
father. By the ponsessio honorum the Preetor granted to the 
emancipated son all the rights, and imposed upon him all the 
duties of an heir, while he religiously abstained from giving him 
the name of heir (J^eres). There were technical, but not sub- 
stantial, differences between kereditas and honorum possesaio ; 
and until a late period of Roman law the technical distinction 
remained; but at last, under Justinian, even the technical 
distinction was swept away. 

The conclusions to which a consideration of the necessities of 
Roman law lead us are corrolx »rated in a striking manner by 
the peculiarities of interdict procedure. Among interdicts 
themselves there is a profound difference between the Uti 
Poasidetis and Utruhi and the other interdicts we have had to 
oousider, such as Ihide vi or Quod vi aut clam ; and this differ- 
ence bears a remarkable analogy to a distinction that exists in 
the corresponding actions affecting property. 

The place of the interdict Unde vi in a classification of 
Roman law is not hard to determine. That interdict may be 
compared with the actio furti or vi honorum raptorum in the case 
of moveables. It was the remedy open to an owner of land or 
houses illegally deprived of his possession. Prior to the intro- 
duction of this interdict, an owner had no remedy against 
wrongful ejectment except tlie actio aacramenti} In that action 
the plaintiff relied upon his title as owner. This was reason- 
able when he was opposed by another also making a hona fide 
claim to the ownership ; but it imposed a great hardsinp on an 
undoubted owner evicted by a wrongdoer without any shadow 
of claim. The interdict Unde vi redressed this grievance, and 
enabled an owner to recover possession without proving his 
title, and without exposing him to the technical snares and 
pitfalls of a lecfis actio. We have assumed that the interdict 
Ufide vi was brought in for the protection of owners ; and, as a 
g^eral rule, it was owners that benefited by it ; but the con- 
dition of relief to owners was such as to enable persons who 
were not owners to have recourse to the interdict. Inasmuch 

• It mast aot hs forgotten that if s pcrtsrrinm, at this stage of Roman histoty, 
tlw wrongful possessor, the owner hod no legal remedy, inasmuch ss the 9cUo 
mcnmmH eoold nut be brought ogaixiBt a jKrqi 
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as the owner succeeded on proof of possession, without prov- 
ing his title, it followed that persons who had possessioD* 
although not owners, could prove all that was necessary to 
procure the aid of the interdict Thus the interdict was open 
to adverse possessors. 

There must have been some different reason for the intro- 
ductiou of the interdict Qmd vt ant clam. That interdict was 
the appropriate remedy where immoveables M’ere damaged. 
But damage to immoveables was provided for by the XII 'fables, 
and also by the le.r Aquiiia, (It 9, 2, 27, 7 ; U. 9, 2, 27, 31; 
C. 3, 35, 2.) The owner, therefore, had an action jure civile to 
recover compensation for injury to his property. Moreover, 
the owner had the advantage in suing on the ler Aquilia of 
recovering double damages, if the defemlant denied his liability, 
and was found liable. There must, liowever, have l)een some 
reasons not apparent on the surface, why the remedy on the 
lex Aquilia was not used, and was practically superseded by the 
interdict Quod ri aut clam. Whatever the reason, this inter- 
dict, as well as the interdict Unde r/, was in sulwtance an action 
for wrong or tort done in resj»ejt of immoveables. 

The issue raised by the Interdicts Uti l*on»idetis and Uirnhi is 
of a different kind. It is simply which oi' two persons has 
possessio — in other words, wliich of two persons is entitled to be 
protected by law in the occupation the pri>jH*rty in dispute. 
(D. 41. 2, 35.) This is strictly analogous to the question — 
which of two persons is the owner of a given subject.. Look- 
ing, therefore, to the issue raised between the parties, it is 
clear that Uti PossidHis and Utruld must be compared, not with 
actions ex delicto^ but with the I mdicutio or octio in reui. 

The distinction between those two classes of Interdicts cor- 
responds with a curious and instructive difference in Procedure. 
Interdicts, says Gains (G. 4, ISG-lfiO) (p. 352), are either duplicia 
or 8%mplicia, The examples he quotes of duplicia intcrdicta are 
the interdicts Uti Possidetis and Utruhi All interdicts for res- 
titution (including Unde ri and Quod vi aut clam) are simplicia. 
An interdict is simple when, from the commencement of the 
proceedings, one party is plaintiff and the other defendant. An 
interdict is double when ^th parties to the suit stand on the 
same footing, neither being specially defendant or plaintiff, 
but each sustaining both parts alike. In the double interdicts, 
the first step to be taken was to offer the interim posses- 
sion to the highest bidder. The one that bid highest thus 
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became defendant on the trial of the issue — which of them 
had possession. 

This peculiarity of the double interdicts is obviously an 
imitation of the sacramentum. Now we can understand the false 
assumption in the sacramentum^ that, in the beginning of the 
action, neither party is plaintiff; there are merely two persons 
quarrelling. It is a relic of the time when the assumption was 
a fact — when the Praetor acted as a voluntary referee without 
any coercive jurisdiction. But why should the Praetor repro- 
duce this fiction in a proceeding entirely created and moulded 
by himself? And why should he imitate the sacramentum in 
the interdicts Uli PossidetU and Uirubi, and not in the inter- 
dicts Unde vi or Quod vi aut clam f 

If we suppose that the intention of the Praetor in the inter- 
dicts Uti Possidetis and Vtruhi was to legalise ownership in 
cases not provided for by the jus civile^ these questions admit 
an easy solution. The Pnetor, in settirjg up remedies for a 
new form of ownership, naturally adopted as his model the pro- 
ceedings of the civil law in the like case. The interdicts Uti 
Possidetis and Vtruhi were drawn on the lines of the sacra- 
mentiun ; in like manner, the interdicts Unde vi and Quod vi aut 
elam and many others, being in substance actions arising from 
delictum^ followed the models of the actxones delicto according 
to the civil law. In Uti Possidetis there was at first no plaintiff 
and no defendant, because in the sacramentum there was n(» 
plaintiff and no defendant ; in the Quod vi aut clam there was a 
lecognised plaintiff and a recognised defendant from the begin- 
ning, because in the action on the lex Aquilia and for other 
delicls there was a recognised plaintiff and a recognised defen- 
dant from the beginning.^ This imitation was part of the 
traditions of the office of Prmtor. The Prretor occupied a 
singular position as a Reformer of the Law appointed by the 
Roman Constitution ; but his most important and successful 
changes were those that in appearance departed least from the 
jus civile. 

* Thiff diroum8tft|>ce inav perhaps give us a clue U» the date wh«B the Interdicts 
VU Pct»idrt»t and ('trubi were first introduceii. The Pnetor would hardly have imi* 
tatod the McnmtntHm if be had had any simpler procedure to copy. We cannot 
nonoeive that he should have done so after the peUtoria formula or even the spontto 
waa in use. If a conjecture may be permitted, the date the introduction of Poaaes* 
tety Interdicts would be pri<w to the introduction of the Formulary System, ~ th at is, 
priw to the lex Aehutia. The date of this statute is uncertain, some putting it earlier 
than B.O. 347 (p. 62). 
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We must now inquire whether tlie hjjiothesia of the on^n 
of possessory interdicts in the necessity of establishing a wider 
basis of ownership is consistent with the characteristic rules of 
the law of possession. 

1. A person who had an tnju$ta pottnemo^ but was the true 
owner, could not plead his title as a defence to a suit for pos- 
session. He was obliged by the interdict to surrender the pro- 
perty to the juntas possessor^ who was not owner, and institute 
a vindication to reclaim the property. Nt> good object can be 
served by putting a man into interim possession, when his fate 
is to be turned out by the next proceeding, and the only result 
of the Roman rule is delay, costs, and damage. Nevertheless, 
such is the tenacity of legal ideas, the rule obtains to the present 
day in those countries that have followed the Roman law with 
more fidelity than intelligence. This is indeed a striking 
example of a rule having a reasonable commencement, but 
speedily becoming unreasonable (cesmnte nnisa non cessavit lex)^ 
in that condition seems to be endowed with inextinguishable 
vitality. When the Prmtor introduced the interdicts Uti Possi- 
detis and Utrubi, a claim (»f ownership could not bo a defence to 
the interdicts, for the simple reason that the interdicts were 
intended for cases where ownership was impossible. If a claim 
of ownership was or could be raised, then the preliminary ques- 
tion of possession was determined by the Pnetor himself with- 
out any reference to a judex or the issue of any interdict. But, 
afterwards, when the interdicts were used, as they were in later 
times exclusively, in cases where the real issue between the 
parties was a question of ownership, the rule that a title could 
not be raised as a defence to an interdict, was still — such is 
the power of custom — rigorously enforced. 

2. In the Roman law, as wo have seen (p. 341), an occupier 
of a thing could not have possession unless he intended to hold 
as absolute owner. If he meant to hold only for his life, he was 
not a possessor, and tijerefore not entitled to the protection 
of interdicts. Such w'as, at the outset, the unquestionable 
doctrine of Roman law. If the reason for introducing Inter- 
dict Possession >vas to expand the law of owi^rsliip, naturally 
enough, protection was given to theme persons only who 
occupied animo dowini. Viewed in reference to the circum- 
stances of its origin, the rule that no person should have the 
protection of Interdicts unless he held animo doming was 
reasonable and necessary. It was enough for a beginaiug, 
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and later on, the Roman law extended the protection of 
Interdicts to uBusfructuB and to praedial servitudes. But 
the Roman law never went so far as to give the same 
protection to a depositee, a borrower {commodatarius), or a 
tenant of a farm. It is easy to understand why the Roman 
law went so far as it did, and also why it stopped short 
at the point where it did. The protection of possessory 
Interdicts was extended to the personal and praedial servi- 
tudes, because it was imperative to go so far ; but although 
convenience pleaded strongly for a further extension to the 
case of depositees, borrowers, and tenants, yet such extension 
could not bo said to be necessary. Here, as in other cases, 
the Prsetor went as far as necessary and no farther. 

The necessity of extending Interdicts to personal and 
praedial servitudes is easy to understand. We shall suppose 
that a person, declared a possessor of a portion of public land, 
by his will bequeaths the usufruct of the land to his wife, 
and, subject thereto, the ownership to his son. The man dies ; 
the widow continues to occupy the land until she is forcibly 
expelled by an outsider. Can she avail herself of the interdict 
to recover possession H Clearly not, because she does not hold 
as owner, btit only as tenant for life. The wrongful trespasser 
remains triumphantly in possession. Such a result would not 
long be tolerated. 

Again, we shall suppose that Titius and Maevius occupy 
adjoining farms on public land. The farm of Titius is next 
to the public highway, and Maevius cannot get to the public 
road except in virtue of a right of way that Titius has granted 
to him over his farm. If, now, Titius blocks the way, and 
refuses to allow Maevius access to the public highway, what 
remedy has Maevius 1 Clearly he cannot sue for a legal right 
of way, for that was a res mancipi, and could not be created 
by Titius, who was not an owner, nor in favour of Maevius, 
who likewise was not an owner. Therefore, as the law stood 
at first, Maevius had no remedy. But it was impossible for 
the Preetor practically to sanction the ownership of land in 
the agtr publiais^ and at the same time to deny legal 
protection for the servitudes that were essential to the bene- 
ficial enjoyment of the property. Tlie concession of owuer- 
ebip to ptregrim and possessors of after puldicus inevitably drew 
after it in the course of time the concession of personal and 
praedial servitudes, which are mere fragments of ownership. 
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Thus it came to pass, in the case of servitudes as in the case 
of ownership, that there was a complete duplication of remedies, 
the interdicts being founded on mere use, while the correlative 
actions raised the question of right. 

No similar urgency existed in the case of depositees, 
borrowers, or tenants. A complete law of property extending 
down to the smallest servitude, could be created without 
touching the case of tenants of farms. Consistency did 
not require any extension of interdicts to them, and, more- 
over, depositees, borrowers, or tenants, were provided with 
remedies, although not by interdicts, to the extent to which 
their interests might be affected by loss of occupation. To 
refuse possessory rights to tenants was a real defect in Koman 
law ; but it was not a defect resulting in such clamant injury 
as to compel the Preetor to go out of his way to give them 
relief. 

Many German writers, from too great a deference to the 
authority of the Roman law”, and from a characteristic tendency 
to over-refinement in juridical speculation, have fallen into two 
errors. They have erroneously held that animus doniini is 
essential to the tnie notion of possession in the Roman law% 
and partly in consequence of this mistake, they say that no 
possession can, on principle, deserve the protection of the 
State unless the possessor has an animus dominu But, in the 
first place, the Praetor, in requiring animus dotnini in a person 
seeking the aid of the possessory interdicts, was not thinking 
of adverse possession at all ; and in the second place?, although 
beginning with animus domini, the Roman law went far beyond 
that point. When, theref‘re, Bruns speaks of the modern 
statutes that give possessory lemedies to tenants as a sacrifice 
of principle to convenience, he would have been nearer the 
truth if he had said that the denial of such rights was a 
sacrifice of the substantial interests of justice to juridical 
tradition not correctly understood. The English law, which 
treats the subject of possession free from the bias of a correct 
or an erroneous understanding of the Roman law”, gives pos- 
sessory remedies to lessees and simple bailoefi^ which latter 
term includes the depositee of Roman law. In this respect, 
the English law is in harmony with the dictates of common 
sense, and there is no reason to believe that the Roman law 
would have taken a different view”, but from the fact chat its 
law of possession was originally a law of ownei*ship. The 
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point is well put by Mr W. 0. Holmes in a recent interesting 
work,^ “ If what the law does is to exclude others [than the 
possessor] from interfering with the object, it would seem that 
the intent which the law should require is an intent to exclude 
others. I believe that such an intent is all that the common 
law deems needful, and that on principle no more should be 
required.” The tnie philosophical basis of possession is detentio 
together with the animus tenendi (not the animus domini). 

8. In the law of possession, agency was admitted fully and 
explicitly. The chief obstacle to the admission of agency in 
mancipatio or in contract does not exist in the case of possession. 
It was the Formalism of the Roman law that made it so hard to 
obtain a recognition of agency. Where the rights acquired 
depended on the exact observance of certain solemn forms, it 
was difficult to give such rights to persons who did not them- 
selves participate in the formalities. But possession was a fact ; 
it depended upon no observance of a rigid legal etiquette. 
While, on the one hand, there was thus less resistance to the 
admission of agency in cases c>f possession, such admission was 
absolutely necessary if the benefit of possessory interdicts was 
not to bo confined within exceedingly narrow limits. If a man 
could possess, in the legal sense, only objects with wdiich he 
was in close physical proximity; if he lost possession of his 
farm when he let it to a tenant or left it in charge of his 
slaves, the utility of possessory interdicts would have been 
sadly impaired. If the Praetor’s object was to give by means 
of possessory remedies the practical enjoyment of property, 
then it was indispensable that a man should be ullo\ved to 
possess by his slaves or agents as well as in his own person. 

Retention by an agent was essential to the usefulness of 
possession, but acquisition of possession in the first instance 
without the presence of the principal, was not indispensable, 
and it was long before the Roman law took that step. In the 
time of Gains (G, 2, 95), the question whether a man could 
acquire, ns well as retain, possession by an agent, was un- 
settled. Justinian seems to ascribe the change to a constitu- 
tion of SevoniB (a.d. 226) (J. 2, 9, 5 ; C, 7, 32, 1) ; but that only 
confirmed what had already become law through the influence 
of the jurisconsults. (D. 41, 1, 20, 2.) 

Another question that has offered rare temptations to finely- 


^ **The Common Low,’* pw 230. 
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spun controversy is, whether possession is a Pact or a Right Y 
The question could not have arisen but fornn ambiguity in the 
word possessio. By the term “ possessor ” is meant one of two 
things* Sometimes it means “a person entitled to certain 
rights/* which, as we have seen, were at first practically the 
same as ownership. But by “ possession ** is often meant the 
investitive facts that create those rights, namely detetitio to- 
gether with the animus domhii. In the first sense of the word, 
possession is a right; in the second, it is a fact. To appreciate 
the evil consequences of the dotible meaning of such a term, 
it is only necessary to think what confusion would arise if the 
same word signified both ownership and title. In speaking of 
ownership, we have two terms — dominium, signifying a collec- 
tion of rights; 'and say, traditio, the name of an investitive 
fact. 

Impressed with the inconvenience of such an ambiguity in 
so important a term, I suggested, in tlm first edition of this 
work, that while retaining possession, as the proper designation 
of the investitive fact, PR^TORIAN or Equitaulk Ownership 
might be employed to name the rights arising from that fact. 
Thus, as we have Quiritarian Ownership arising from mamnimtio, 
and Bonitarian Ownership arising from possenHio ad nsumpionem, 
so we should have Praetorian or Equitable Ownership arising 
from poBsessio, 

Possession without animus dominl 

We must now consider with exactness tho exceptions re- 
cognised in the Roman law to the rule that no one can have 
the benefit of the Possessory Interdicts who does not hold 
animo domini, A hypothesis put forward to explain possessio 
has not done half its work when it has accounted for the rule ; 
it must equally account for the exceptions. The exceptions in 
the Roman law fall into two classes. In the first class, pos- 
session, both name and thing, is frankly admitted in the 
absence of animats domini; in the second class, possession — 
the thing is admitted, but the name is strenuously denied. The 
first class includes, in addition to pignus and prtcarium already 
mentioned (p. 341) emphyietms^ BequesUratio, and (but this is 
disputed) BuperficieB. The second class includes Personal Ser- 
vitudes and AflSnnative Praedial Servitudes. In this case the 
authorities deny that there is possession, and say there is 
guoii-posBeBsio. 
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I. — Cases where possession — name and thing — ^ is admitted 

IN THE absence OF ANIMUS DOMINI , 

In this group the only cages that require explanation are 
nus and precar ium. The sequester^ emphyteuta and superjiciarius 
l>elong to the later Roman law ; they came into existence long 
after the theory and practice of possessory interdicts were 
settled, and they can throw no light upon the origin of pos- 
session. At the same time they are not without significance 
as showing the readiness of the Roman law to extend the 
application of possessory remedies. 

Precariuniy and probably, pignus stand on a different footing. 
Precarium is at least as old as the first introduction of pos- 
sessory interdicts, and pigjms boasts of considerable, if not 
equal, antiquity. Unexplained, therefore, precarium at all 
events would negative the proposition laid down, that, at first, 
in every case the Roman law refused to protect a possessor 
unless he held animo domini. 

Precarium. — Precarium stands, among rights in rem^ at 
the opposite end of the scale from dominium. Ownership is 
the largest interest that one can have in things ; precarium^ or 
tenancy-at-will, is the smallest. Yet, a person holding precario 
had the benefit of the possessory interdicts, and was called a 
possessor, although according to the rule of Roman law, no one 
could bo a possessor, unless he held animo domini. Tlie incon- 
sistency is startling, but that is not all. A tenant for a term 
of years was, to the latest period of Roman law, held to be no 
possessor, for he had no animus domini, and therefore could not 
invoke the aid of the possessory interdicts. Viewed from the 
standpoint of reason, a more glaring inconsistency could not 
easily be imagined. But looking to the history of precarium^ we 
shall find a simple explanation of this extraordinary anomaly. 

Precarium, although in later times a rare and insignificant 
form of tenure, could never have filled the large place it does 
in connection with the possessory interdicts, if it had not in 
earlier days been of high importance. It reminds us at once 
of the copyhold tenure of English law, although the fate ot 
precarium was curiously unlike the fate of the English villein 
tenure. A copyholder remains to the present day in theory, as 
he originally w^as in fact, a tenant at uill. His emancipation 
dates from the reign of Edw. IV., when the judges decided 
that a copyholder could not be evicted^ so long as be paid the 
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CTistotnary dues. By this decision, a tenancy-at*will was con- 
verted into a tenure in perpetuity. PrecaAum^ in the early period 
of Roman history, appears to have been the tenure on which 
clients cultivated land belonging to, or in the possession of, 
their patrons. The client paid no rent, but in theory he held only 
during the good pleasure of his patron. The singular point, 
however, is, that the client, if he so willed, could hold the 
land in defiance of his patron. We are distinctly told by 
Paul (D. 43, 26, 14), that the interdict de Precario^ the remedy 
ultimately given to the landlord or patron to evict his client, 
was introduced because no remedy was given to the landlord 
by the jus civile. Indeed, if the landlord had exacted security 
for the surrender of the laud, he was not allowed the interdict 
de precario^ and was left to enforce his security. (1). 43, 26», 15, 3.) 
Thus, prior to the remedy introduced by the Pr 80 tt»r, a client 
was in the position of a modern copyholder, — he couhl not be 
evicted. A client, therefore, holding against his patron was, in 
the strict sense of the word, a possessor; he held animo domini; 
and, although he was unconscientious in refusing to act upon 
the understanding upon which he was admitted, he was n«)no 
the less a possessor. The phraseology of the interdicts l>ears 
conclusive testimony that at one time precarium rcjadily passed 
into possessio. In all the interdicts, the three terms, ri, c^om, 
precario^ are associated together, as the three vitia possessionis. 
The possession of a client, in a controversy between him 
and his patron, was stamped as vitiosa. But the posses- 
sion was none the less possession, because it was intiosa, 
and, as we have seen (adversus exiraneos vitiosa possessio 
prodesse solei\ such a possession was good and effectual 
against all the world, except the patron. The privilege 
of invoking the possessory interdicts against all the world, 
except the landlord, remained after the interdict de precario 
was allowed; because it was enough to protect the land- 
lord without depriving the tenant of the privilege he bad 
before enjoyed. It is one of many instances supplied by the 
history of legal rules, where an incident originally attached to 
a juridical conception from reason or necessity, continues to 
subsist, although the reason for its existence has disappeared. 
The history of testamentum supplies a remarkable illustration of 
the same theme. At first wills were made in the Comitia, in the 
ordinary form of legislation, with the authority of the Roman 
people, and thereby manumissions of slaves, which could not be 
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effected M^ithout the authority of the State, could be accom- 
plished. But after wills had ceased to be made in this public 
tnauner, and had become private, and even secret transactions, 
they still retained the old power of manumission. In the case 
of precariuniy justice required that the Prsetor should give a 
remedy to the landlord against a recalcitrant tenant at will, 
but justice did not require that the position of the tenant should 
be impaired, so far as third parties were concerned, and thus, to 
the latest period of Roman law, the tenant at will had the right 
to possessory interdicts, the only relic of his ancient security 
and grandeur. 

PlGNUS. — The earliest form of mortgage known to the Roman 
law, was an absolute conveyance of the property to the creditor 
by maucipatio or ce^do in jur€y on condition that, when the 
debt was discharged, the creditor should reconvey the property 
to the debtor. The mortgagee became at once owner of the 
property, but in virtue of the solemn transaction of mancipatio 
was legally bound to restore the property, when the debt was 
paid. If, however, a borrower delivered property to a lender to 
secure a loan, but neglected to use the mancipation what was 
his remedy if the creditor refused to give back the property 
after the debt was discharged t He appears to have had no 
remedy, ns no action would lie on a promise to restore the pro- 
perty, when that promise was not made in solemn form. The 
injustice of such a result led to the interference of the Prcetor, 
who introduced the actio pignei^atitia to enable a debtor to re- 
claim his property after he had repaid the loan. In granting 
this action the Prmtor had no purpose except to give redress 
in a clamant case, where no redress was afforded by the jus 
civiltn but the indirect, and probably unforeseen, consequence 
of his interference, was to make delivery without mancipatio 
as secure a form of mortgage, as delivery with mancipatio, and 
thus the mortgage called rapidly superseded the ancient 

and less convenient form. 

Before the actio piffnet'atitiawaB brought in, a person to whom 
property had been delivei'ed without nnancipatio could hold as 
owner in defiaiice of the just claims of the mortgager. He was 
thus a true possessor, or, it might be, even owner ; and his 
possession was not affected with any vitium. He held with the 
express consent of the mortgager, and therefore neo n*, nee 
necprecario. The actio pignenxtitia was personal to the mort- 
gager or his representatives, audit did nut in any way diminish 
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the rights of the creditor against third parties, and con- 
sequently did not destroy his rights to the possessory in- 
terdicts. Thus in pipnusj as in precarium^ history enables us to 
understand why, although animus domini was wanting, pos- 
sessory rights were sanctioned. They were sanctioned l^ecause 
at one time in their history, the animus domini did exist, and 
therefore possession; and wdien the domini ceased, no 

necessity’’ -was imposed upon the Praetor to take away the 
privileges it had bestowed. 

Emjjhyteusis , — This tenure is distinguished from ownership 
only in respect of the payment of rent, and the ccaisequences 
deducible therefrom. The emphyteuta had actions practically 
identical \vith the vindicatio for ownership ; and he required the 
interdicts Unde vi and Quod ri aut darn to protect his rights. 
For this })urpo8e, at all events, he was a possessor. (I). If, 8, 15, 1.) 
But Uti Possidetis ^ us a means of settling the claim of rival pos- 
sessors, could scarcely be relevant, as the enjphyteiisis origin- 
ated in agreement. Where, however, the possession of an 
emphyteuta was constructively assailed, and the Uti Possidetis 
was used to secure the free exercise of the property (p. 253), it 
would be available. 

Superjides is a similar tenure ; but the snperjldarins could 
not use the interdict Uti Possidetis for any purpose. The 
possessor of the solum could alone use it, for superjides solo cediU 
But the superjidarius was protected by a special interdict, and, 
moreover, could employ Unde vi and Quod vi aut dam, (D. 43, 
16. 1, 5.) 

It “would, therefore, seem that while the possessory interdicts, 
in so far as they raised as issue the jus possessionis, w'ere not 
relevant to emphyteusis and superjides^ yet in so far as they took 
the place of actiones ex delicto to give redress in respect of 
WTongs to immoveables, they were applicable. 

Seguestratio. — When an action was brought for the recover}' 
of property which, pending the suit, was deposited with a third 
party, and it was an object to prevent either party gaining by 
usucapio, vvhile the proceedings were going on it was competent 
to the parties to agree that the stakeholder (sequester) should 
have not merely the custody, but the possession of the pro- 
perty. (D. 41, 2, 39; D. 16, 3, 17, 1.) Probably the sequester 
could use the possessory interdicts. As a mere depositee, he 
could not sue even a thief, if the object were a moveable, nor 
protect himself by the Interdict Unde Ft, if it were immoveable. 
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Necessity required, as the ownership was in dispute, that some 
protection should be given to the sequester, and the Praetor, 
instead of 'making a special interdict, as in the missio in posses- 
sionem, admitted him to the ordinary possessory interdicts. 

II.— Quasi P 0 SSES 810 . 

OASES WHERE POSSESSION WITHOUT ANIMUS DOMINI WAS 
DENIED IN NAME BUT ADMITTED IN FACT. 

In these cases two questions arise; — (1) Upon what 
principle were possessory rights conferred in the absence of 
animus domini f and (2) why did the jurists, admitting posses- 
sory rights, refuse to admit possession t This group includes 
examples from personal and praedial servitudes. 

Personal Servitudes: Ususfructus. 

The only personal servitude that appears to be mentioned in 
connection with possession is ususfructns, although there is no 
reason to suppose that possessory remedies were not applicable 
in the case of the other personal servitudes. The usufructuary 
could resort to the Interdict Unde vi (D. 43, 16, 3, 15), the In- 
terdict Quod vi out clam (D. 43, 24, 12 ; D. 43, 24, 13, pr.), and 
the Interdict Uti Possidetis, (D. 43, 17,4.) From this it ought 
to have followed that a usufructuary w’^as a possessor. A pos- 
sesBor is one entitled to use the possessory Interdicts, and one 
entitled to use the possessory Interdicts is a possessor. No 
other use of technical terras can be justified. To say that of 
two men equally entitled to the Possessory Interdicts, one is a 
possessor and tlie other is not, is to employ technical language 
to produce confusion instead of assisting clearness. Yet this 
was exactly what the jurists did in tlie case of usnsfmctus. It 
is true that the usufructuary has not the animus domini; but 
that element is equally wanting in pignus and precarium; yet 
in those cases, as we have seen, the jurists made no scruple to 
admit the name of possessio as well as the fact. Why should 
it be difierent in the case of usus/ructus f That it was differ- 
ent is abundantly clear.^ 

^ The lanpiege of the jariste i», however,' by no meent noifonn ; and, in fact, is 
eointintent only in denying p amtmi o to m nsnfmetonry. (D. 4S, 26, S, 2 ; D. 2, 8, 
IS, 1.) VenoleinB *dd«, the poumic oS lend held in nenfmet remnina with the 
owner (doMinoj proprititiu mwUte,) (D, 41, 2, 62, pr.) Gnioe leye the lunfruotnery 
hM not poMeeeion, hut only n right of enjoyment {jui mtemtU (D. 41, 1, 

10, 5.) Agnin, Ulpinn enyt thnt n neufraotnerj hne natnnd pommiop (D. 41, 2; 
IS, pr.}, or ooonpekwa ( dria tfie) merely. \D. 48, 8, 1, &) 



385 

What, then, is the meaning of this strange inconsistency— 
the granting to a usufructuary all the rights that constituted 
possession in a Icgtil sense, combined with a stern refusal of 
the name ? The secret is, that there was a time, perhaps not 
a short time, when the Roman law rigonuisly held tliat posses* 
sion could not exist except when the animtut domini was present. 
This, as has been explained, is consistent with tlie cases of 
pignus and precarium, where at first, if the view suggested in 
this chapter is right, the jurists recognised the presence of an 
animus domini. The starting point of the Roman law is then 
universally, no animus domiiti^ no poBsesshtn. Consequently a 
usufructuary, having no auimus domini^ ci>uld not claim posses- 
sion, neither name nor thing. He eonld not be a possessor, 
and he could not use the pimsessory Interdicts, Jf we ha<l no 
information except from Justinian’s Digest, this inconsistency 
would bo a hopeless puzzle. 

In the Digest the usufructuary is spoken of as entitled to 
the same interdicts as the possessor. Rut wo learn from a 
passage preserved in the Vatican Frugnjents, that there were 
really two interdicts, one of vrliieh applied to pimHessiim, the 
other to usus/ructus. Venuleins tells us (Vat. Frag., IH) that the 
Interdict Vnde vi could not, in its i»riginal form, be used by a 
usufructuary, because he was not a jHkssesKor. Rut the Inter- 
dict was modified for his benefit: “If he is alleged to lie 
hindered by force from enjoying tlie usufruct.” — “ Si uti frui vi 
prohihitus esse dicetur’* Ry this means possessory rights were 
extended to fruclunrii. We can now understand why the 
jurists were compelled, by the neccKsities of their technical 
language, to deny that the usufructuary was a possessor. The 
very terms of the Interdict by whicli he got possessory rights 
implied that he was not a possessor ; for, if he were a possessor, 
no change in the Interdict would have been required. It was 
not possession ; it was an extension of possessory remedies 
to a case where there w'as no possession.^ The interest of the 

' A legatee, who, without Uie oon*«nt of the heir, took jMMwewdon of the object 
bequeathed, wae compelled, at the inetanco of tlie heir, to give ip poweiwKion the 
Interdict Quod Legatorum, Thte interdict could be brought against a posseswir only, 
and inasmuch as a usufructuary was not a possessor, a new interdict was required 
when a usufructuary had entered upon property left to' him in usufruct. ** Inde ot 
interdictum Uti Possidetis utiU hes: nomine proponitur et Unde Vi, guia non poatidd. 
atlam utUe datur quod taliter cemetpieodom est : quod de his Umis Uyati nomine pos- 
sida, quodqut uUris fruerU, quodque dole malofecUti^ quominua petakUrea, utei eria/nur* 

.** Yenuleius, Vat. Frag., 00. For the meaning of utUe, see p. 244. 

2 B 
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UBufrnctuary was therefore in accordance with usage properly 
called qucai possessio. (D. 4, 6, 23, 2 ; Vat. Frag., 93.) Qwm 
poBnesBio has a pnrely adventitious and historical meaning. It 
means that the Roman law deliberately advanced from the 
position that a possessor must have animus domini; and this 
advance was marked by a new term {quasi possessid). But, 
after all, the use of quasi possessio savoured of legal pedantry ; 
for, where there is no difference in substance, why should there 
be in namet Accordingly we find that in popular language 
such nicety was not observed, and even in speeches in Court, 
great lawyers like Cicero do not scruple to speak of the 
poBsessio of the usufructuary. (Pro Caecina, c. 32, p.ra. 308.) 

One consequence of this strictness in language is, however, 
of too much practical importance to be omitted. Before 
possessory remedies were extended to a usufructuary, he was 
regarded in law as an agent holding on behalf of the owner 
—-the dominuB proprietatis nudae. The owner, therefore, was a 
possessor, and entitled to the possessory interdicts against any 
one who might disturb the usufructuary in his possession. In 
accordance with the conservative instincts of the Roman 
jurists, it was not deemed necessary to deprive the owner of 
the advantages he had before enjoyed; he continued to be 
called possessor, although the usufructuary also had possessory 
remedies in respect of the same subject-matter. (D. 41, 2, 52, 
pr.) Thus it happened that two persons in different rights 
enjoyed possessory remedies in respect of the same object ; and 
the rule duos eandmn possidere non posse was evaded, by saying 
that one had possessio and the other not possessio, but quasi 
possessio. The technical solecism thus served a useful purpose, 
and this utility may have contributed to the obstinacy with 
which the jurists adhered to the difference of phraseology. 

Praedial SKRVITUDE& — Servitudes are either affirmative or 
negative (see postea). Negative or urban servitudes {jura 
urbanorum praediorum) cannot well be the subjects of anything 
analogous to possession. Suppose A claims a jus altius non 
toUendi against B. So long as B merely refrains from raising 
his building, even should it be from fear of A, it can hardly 
be said that A is in possession of, or exercises, a jus aUius wm 
ioUendi If B does build higher, A has an action, and that 
action must necessarily be b^ed on an alleged right to stop 
the building. 
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But in the case of affirmative aervitndea, there may exiat 
a state of things analogous to possession ; namelyi the enjoy- 
ment of a right, without title. I walk openly over a track in 
B*8 field claiming a right of way. If I have no real right of 
way, but nevertheless B does not forcibly prevent me, I may be 
said to have the enjoyment without title of a right of way ; and 
this bears an analogy to adverse possession. But the analogy 
is not very close, and there is no reason, looking at the subject of 
mere possession, why we should have a duplication of remedies 
as in the case of property, one set being founded on actual exer- 
cise of aright, with or without title, and the other based on title. 

It is true that a claim of right exercised for a certain length 
of time may, by prescription, bect)me a good title. But 
this is very different from the Homan law. Thus, in the case 
of a right of way, a possessor of land could, by using a right of 
way for thirty days in an open manner, without hindrance, 
establish a claim to the interdict iViwrr#* To 

obtain the assistance of this interdict, all that he requires to 
prove is that, during thirty days in one year, he in point of fact 
used the road. For the purpose of prescription, thirty days was 
ridiculously short, and such use did not establish plaintiff's right 
but only secured him the use of the right, until the owner, 
of the servient land, by an actio negatoria proved that, not- 
withstanding such use, his neighbour had no riglit of way. 
Long enjoyment ought properly to count as evidence of 
a true servitude ; and this would seem the only way in which 
possession could be material in a dispute as to a servitude. 

The Roman law goes far beyond any legitimate recognition 
of the actual use of a servitude, and provides possessory inter- 
dicts alongside the actio coufcBsoria and actio puhliciana in rem. 
It introduces iu questions of servitude the same duplication 
of remedies that has been noticed in questions of property. 
Thus, if an owner is not in possession, but ejects the possessor, 
he was worsted on the Possessory Interdict, and could not 
plead his title by way of defence. He bad to go out and 
bring his vindication when, on proving his title, hq could oust the 
possessor and recover the land. Similarly, in a question of right 
of way, if an owner of land had permitted another to use a way 
under a claim of right for thirty days, be was bound to allow 
him to continue to use it until, by means of an actio ncgaiorioLn 
he had established that the use was without title. 

In the first edition of this work, it was suggested that the 
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function of possessory interdicts was to give a remedy against 
third parties, who had no rights in the servient land, but 
obstructed the owner of the dominant land in the enjoyment of 
the servitude. That these interdicts would be used in such a 
case we can easily believe; but they could not have been 
introduced for that purpose ; for the actio confessorm could be 
employed against third parties. The only explanation of the 
existence of such interdicts, which, on their merits, appear to be 
useless, or at least unnecessary, seems to be that they were 
introduced for the purpose of completing the legal edifice built 
by the Prcetor for peregrini or possessors of ager piiblicus. If 
possession was brought in to establish ownership in cases not 
allowed by the jus civile, it became necessary to give analogous 
possessory remedies in servitudes. A peregrinus or possessor 
of ager puhlicus, could not have proved ^jus eundi, aquam diicendi, 
or altius tollendi ; for a jus could not be created except by investi- 
tive facts inapplicable to these cases. If a remedy was to be 
given, it must proceed upon not jm, but factum, not right, but 
actual user.' In this way, the interdicts brought in for praedial 
servitudes receive an explanation and justification of which 
they stand much in need. 

Savigny on Possession. 

The celebrated treatise of Savigny on Possession has justly 
been considered a landmark. The lucidity of style, the clear- 
ness of arrangement, the ingenuity displayed in the elucidation 
of texts, the skill shown in reconciling passages apparently but 
not really antngonistic, the reduction of a mass of complicated 
detail under simple general rules, — all these merits continue to 
give the treatise a lasting place in the literature of Jurispru- 
dence. But it is singular that while he had in his hand the real 
clue to all the intricacies and inconsistencies of the Roman law, 
he did not follow it up. In conjunction with Niebuhr, he 

* This view daivea aupport from D. 8, 5, 1, 8. TTIjoki itatM thftt » ueofruotuary 
oonki %iee the interdict dt itiuert to secure a right of way attached to the land held in 

uaufruot ; hut that, not l>eing owner, he could not claim a right (riur), and, therefore, 
oould not bring an orlio co9{ftt9oria. * ** Alild enim de Jure, id eet, in oonftflaoria 
(Mtione ; alibi de ut in hoc interdicto, quaeritor.** As, however, thii remedy 
would not in all caaes be aufficient, for the usufructuary mic^t be obatructed before be 
had had an opportunity of niing the way for the preecribed number of days, a utde inter- 
eUetum de itimre was aUowed, in which the usufructuary succeeded, if he oould show 
that the person from whom he derived the usufruct bad actually used the way for the 
pvaaoribed period. 
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established a theory of the origin of ponennionti in the circum- 
stances of the Public Land that, properly used, would have 
enabled him to solve the problems of possession* In order to 
complete the statement of the law of possession, it v'ill be 
convenient to consider the points on which, as it seems to the 
present writer, Savigny has fallen into ern>r. 

1. “ By the possession of a thing,’’ says Savigny, “ we always 
conceive the condition, in which not only one’s dealing with the 
thing is physically possible, hui every other persons dmling wiUk 
it is capable of being excluded.'* The power i»f excluding others 
is not a part of the notion of possession. For if “ physical ” 
power is meant, then a weak man could not Ih 3 a possessor, for 
he could n()t exclude a stnuiger man. If “ legal power is 
meant, then it is begging the question, for the point to deter- 
mine is, — what is the physical relation that will enable a 
possessor to invoke the aid of the legal power t To constitute 
possession, it is enough if one has the power of freely dealing 
with an object, and the intention to exclude others from dealing 
with it. Savigny’s definition cannot easily be applied to a cose 
like that mentioned above (p. 351), where a man hides treasure 
in another’s land. Tlie possessor of the treasure has the power 
of freely dealing %vith it, bcfcauso the Pnetor will compel the 
owner of the land to admit him t(» dig for the treasure, on 
condition of his paying for any damage done to the land : but 
he has no power of excluding the owner; for the owner has 
the right to dig in his own land, and, if ho does so, may make 
himself possessor of the treasure. 

2. Savigny holds that possession is by itself a mere fact, and 
not a right entitled to legal support. “ As mere possession is 
not a legal relation, disturbance of it is not a breach of the law, 
and it only becomes so, when some other right is violated at 
the same time. But if a disturbance of possession is effected 
by force, a breach of the law is committed, because all violence 
is illegal, and this is an injury against which redress may be 
obtained by an interdict.” “ An independent right is not, in 
this case, violated wdth the person, but some change is effected 
in the condition of the person to his prejudice; and if the 
injury, which consists in the >dolence to the jierson, is to be 
wholly effaced in all its consequences, this can only be effected 
by the restoration or protection of the status quo, to which the 
violence extended itself. This is the true ground of possessory 
suits.” This hypothesis is open to several objections. 
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(8.) Savigny’B hjpotheeia fails moreover in the tingle item 
with reference to which it appears to have any relevance. If 
by vi was meant a persona) assault, he would at least have 
some basis of fact to begin with ; but it did not necessarily 
imply the slightest assault, A peraon who refused to admit 
the possessor had done all that was necessary to enable the 
possessor to bring the Interdict Unde in (p. 252). (D. 43, l(i, 12.) 

8. Savigny affirms “ of all interdicts universally,** that they 
found themselves on ohligaiiones er inalefidie^ The suggestion is 
that this lends support to the hypothesis just examined ; thai^ 
however, it certainly does not do : for there are delicta in respect 
of things, as well as delicta in respect of persons. A delictum 
is simply a violation of an unquestioned right, whether that be 
a right of person or of property. Even, therefore, if we were 
to admit that all interdicts were, in substance, actions ejr delicto^ 
we should be a long way from proving that they were all 
remedies for wrong done to the pereon. 

Actions relating to rights in respect of things, fall under one 
of two categories, for either the alleged right is denied, or it i 
admitted, and only the violation of it is denied. Thus au 
actio furti presupposes that the defendant does not claim to be 
owner, and the question is simply w'hether the defendant has 
^delated the right of the plaintilF by fraudulently depriving 
him of possession. The analogy between such an acdion and 
the interdict Unde ri or Quod vi ant darn is manifest. But in 
the interdicts Uti Uonddetin and Utruln the c|uestion is, which 
of two persons claiming a right to protection in respect of 
possession ought to be protected! Either A is in possession 
and B does something to challenge A's right, in which case A 
brings the interdict to establish his possession as against B ; 
or B claims the possession as against A. The question is, 
therefore, not of the violatitm of an admitted right, but of the 
existence of the right itself. (See p. 373.) 

4. Derivative Possession. — Savigny was right in seizing the 
cardinal feature of the Roman doctrine, that a possessor must 
have animus domini ; but he breaks down in his attempt to give 
a reasonable account of the numerous and impoHant exceptions 
to the rule. Dealing, in the first instance, with those exceptions 
where the jurists frankly admit possession — both name and 
thing — Savigny says they are instances of Derivative Possession. 
“ Thus, for instance, the creditor has the juridical possession 
of a pledge, although he has no intention of exercising owner- 
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ship over it, because the debtor who had full possession of the 
article, transferred to him the jus possessionis at the same time 
as the detention.^’ This amounts to saying that, where mere 
occupation was transferred, and the possessor wished that 
the occupier should have the use of the possessory interdicts, 
in certain cases this wish was complied with. This suggestion 
of Derivative possession is not to be found in the writings of the 
jurisconsults. So far from being an explanation, it is a mere state- 
ment of the difficulty. There is no difficulty where the posses- 
sion is transferred, because the new possessor holds animo dorninu 
Nor is there any difficulty where the occupation only is trans- 
ferred to an agent, for in that case, the possessor retains his 
right to the interdicts. The real difficulty is to explain, con- 
sistently with the general rule, how a person, like a creditor in 
the case of a pledge, who has no animus domini, should have 
possession and possessory remedies, and why the mortgagor, 
who has still the animus doming has no right to the possessory 
interdicts. The word “ derivative ” explains nothing. Moreover, 
it is not the jus possessionis, as in one place Savigny alleges, 
but the possessio itself, that is transferred. 

5. Quasi^Possessio , — In this case, the jurists have provided 
Savigny with an explanation, which, although only a verbal 
explanation, has been without hesitation adopted by him. 
Speaking of ususfructus, Savigny says, — “ As true possession 
consists in the exercise of property, so this guasi possession 
consists in the exercise of a jus in re; and, as in true possession, 
we possess the subject itself (possessio corporis)^ but not the pro- 
perty, we ouglit not properly to use the term possession of a 
servitude ( possessio jurisy* 

This explanation is connected with the unscientific division of 
things into corporates and incorporates. (See p. 287.) We are 
told by Paul that only corporeal things can be possessed, 
while an incorporeal right could not be possessed. (D. 41, 2, 
3, pr.) Possessio corporis is contrasted with possessio juris. 

The opinion thus set forth by Paul was unquestionably 
accepted by the Roman jurists ; but it proceeds upon an im- 
perfect apprehension of the distinction between ownership and 
other rights in rem to things. Ownership is simply the largest 
aggregate of rights in rem to things, and is as truly incorporeal 
as a single right in rein; as, for example, a private right oi 
way. Servitude and ownership are equally incorporeal in so 
&r as they are rights they are equally corporeal in the sense 
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that aR rights they exist only with reference to some definite 
corporeal thing. To say that an estate in land for life is an 
incorporeal thing, but an estate for ever is corporeal, is an 
absurdity. 

When, therefore, Paul says that corporeal things can bo 
possessed, but not an incorporeal right, he commits himself to 
a false distinction based upon a blunder. For it is manifest 
that an incorporeal right (to repeat the tautological language 
of Paul) may be the object of possession, in precisely the same 
way as corporeal things may be the object of possession. 
Possession arises from a disturbance of the normal union in the 
same person of a right and the appropriate investitive fact. 
Now, such a separation may exist in respect of any group of 
rights in rem as well as of ownership. A right of way, for 
example, was created by one of several facts ; wlien, therefore, 
a person used a way as a right without having obtained it by 
one of these facts, he stood in precisely the same relation to the 
right of way as one that occupies laud does to the land if it 
does not belong to him. A possessor is simply one that exer- 
cises a right without being invested with it in any manner 
appointed by law ; and this is just as true of a single right in 
rem as of ownership, 

Savigny repeats the fallacy in the statement that in true 
possession we possess the subject itself. There is absolutely 
no difference whatever in the nature of the physical dealing 
with an object, whether we act as owners or as using a servi- 
tude. The only way in which I can possess land is by stand- 
ing, walking, cultivating, or otherwise dealing with it. So in 
a servitude of a right of way, I can only use it by walking over 
the laud. Paul, and after him Savigny, are wrong in suggest- 
ing that there is any distinction physically between the pos- 
session of (so-called) corporeal things and the possession of 
(so-called) incorporeal things. There is a difference, but not 
in regard to the physical basis (corpus) of possession ; the 
difference lies in the animus. It was not the impossibility of 
true physical possession that prevented SL/ructmrius suing by 
the same interdicts as a possessor : it was the absence of anim^ 
domini. Between the physical possession of a tenant for life 
and of an owner there is not the shadow ot a diflereace. 
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RIGHTS IN REM TO THINGS, INDEFINITE IN POINT OF USER, 

BUT LIMITED IN DURATION. 

ll,— P ersonal Servitudes, 

Property {dominium) is an aggregate of rights, — of the various 
and indefinite rights of possession and enjoyment, and the right 
of alienation. The most perfect example of property is the 
rights possessed by a man sui juris and of full age over his 
clothes. His power of enjoying, altering, destroying, or alien- 
ating his clothes is quite unrestricted. This is property in its 
fulness. But we still continue to call him owner even when 
his powers are less complete. Suppose he is interdicted as a 
spendthrift, and forbidden to sell his property, nevertheless he is 
called owner. In this case the restraint on alienation is imposed 
exclusively for his own benefit, and it may seem reason- 
able to regard him as owner. But the term continues to be 
applied, as in the case of the ownership of the dos by husbands, 
when the property is inalienable not in the interest of the 
owner, but of a person whose right may be looked upon as 
hostile. Hence, although the power of alienation is a most vital 
part of ownership, it may be wholly wanting, and still the 
usage of legal writers requires us to call the residue ownership. 

In another direction ownership may be abridged without 
ceasing to obtain the name. The enjoyment of property 
may be restricted. A common case is where an owner of land 
is obliged to permit an adjoining proprietor to walk or ride 
through his land. The exclusive possession of the owner is 
thereby limited, but still he is called owner. This case is a type 
of many others, where a person, in opposition to the owner, has 
a single, definite right over his land. This is a servitude in 
the slrictest sense. But there may be a larger inroad upon the 
ownership — the entire use and enjoyment of the land — (a«u«- 
fructus) may be given for a limited period, or for life. The usu- 
fructuary has almost as full a right to the use and produce of 
the property as the owner ; the only distinction between them 
is, that the o\#ner alone has a right to destroy the substance 
of the property. Yet what remains, after a usufruct is sub- 
tracted, is still called ownership {dominiuin). 

In the Roman law, when the enjoyment of the owner is 
curtailed, his property is said to be in servitude {res seroit). 
When the enjoyment is in no w-ay restricted, tlae property is 
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said to be free from any aervitude — to have freedom (liberUu), 
In this sense, a usufruct was as much a servitude as a right of 
way ; both are modes of enjoyment of land in opposition to the 
owner. But there is an important difference between them. 
A right of way, of walking or riding through another's laud, is 
a single, definite, simple use ; a usufruct, implying a right to 
all the produce of the land, is as indefinite and nearly as exten- 
sive as ownership itself. Usufruct, in short, has one of the 
essential features of ownership ; it is a right to the enjoyment 
of land, not capable of definite limitation, and which, like owner- 
ship, admits only of a negative description. 

A right of way admits of exact and positive definition ; 
one can state fully and accurately the extent of enj<»ymeut it 
confers. A usufruct and a riglit of way, although both burdens 
(servitutes), are thus more opposed to each other even than they 
are severally to ownership. Usufruct comes near ownership ; 
a right of way is very remote from it ; usufruct is a very large 
and indefinite fragment of the enjoyment ; a right of way is a 
very small one, and perfectly definite. If we were to invent a 
terminology for these two classes of servitudes, we might call 
a usufruct an indefinite servitude, a right of way a definite 
servitude. The only doubt is whether usufruct ought to bo 
called a servitude. In truth, a usufruct is contrasted with 
ownership, not in respect of the extent of enjoyment, but only 
in respect of its duration. A usufructuary could not transmit 
his right to his heirs; an owner could. The limits to the 
enjoyment of the usufructuary really arise from the fact that 
his interest terminates with his death, and that he must there- 
fore hand on the property unimpaired. Why, then, not call a 
usufructuary an owner for life? In some modern systems of 
law we prefer to speak of limited owners, or persons having an 
estate (not an easement or servitude) for life. But in Roman 
law we must religiously abstain from doing so. The fact that 
a usufruct was originally inalienable is sufficient to mark the 
contrast with ownership. It was regarded as a burden or de- 
duction from ownership; and in the Roman law, it must ever 
be remembered, ownership and usufruct are ojfjposed to each 
other, and upon no account can the title of dominus (with 
whatever cj^ualification) be given to the usufructuary. 

The distinction between these two classes of servitudes is 
described by the Roman jurists from a different and less satis- 
factory point of view. Marciau says that servitudes belong 
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either to persons, as usufruct, or to things, as urban and rural 
servitudes {servitutes personarum^ servitutee rerum or praediorum). 
But for the solecism of attributing servitudes to things (for 
every servitude must belong to a person), the language might 
be thus defended. A personal servitude is given to an indi- 
vidual for his enjoyment, and dies with him ; a praedial servi- 
tude is given to an owner for the better enjoyment of his land, 
and follows the land. But this distinction does not altogether 
agree with the difference between indefinite and definite servi- 
tudes. It is true that all the indefinite servitudes are personal, 
but so are some of the definite servitudes. Thus the right of 
taking water from an artificial reservoir, which is a definite 
servitude, might either be attached to land or be given to a 
person unconnected with the adjoining land, in which case it 
did not go to liis heirs. (D. 43, 20, 1, 43.) But we read that a 
right to pluck apples on another man’s ground, or to walk 
about his ground, or to sup in his house, cannot be granted as 
a personal servitude. (D. 8, 1, 8.) There is indeed no reason 
why definite servitudes should not be given to individuals not 
owners of adjoining lands, although in the Roman law this was 
very rarely allowed. On the other hand, no indefinite servitude 
was attached to the ownership of land, and from the nature of 
the case could hardly be, so that a proper classification of servi- 
tudes need not embrace more than three classes. 

A, Indefinite Servitudes ; usufructus^ usus^ hahitatio, operae 
eervorum^ \pr€carium\ 

B. Definite Servitudes. 

(a.) Attached to the ownership of adjoining land: — urban 
and rural servitudes. Rights of- way, of water, etc. 

(b.) Not so attached. Right to draw water from a reservoir 
{ex castello). 


US USFJR U CTU & 

Definition. 

A usufruct is the right of using and taking the fruits of any- 
thing that is ifv)t consumed by use for the lifetime of the person 
receiving, unless another time is fi:^ed. 

Usufruct is the right to use and enjoy what belongs to another ; but its 
substance must remain unimpaired. (J. 2, 4, pr.) 

Its exact character, as related, on the one side, to ownership 
{dominium)^ and on the other to servitude, is the subject of 
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conflicting statements. Paul says (D. 50, 16, 25, pr.) that an 
owner is none the less so because another person has got a 
usufruct in his property, for a usufruct is not a portion of 
ownership, but is of the nature of a servitude. But the same 
wnter, in another passage (D. 7, 1, 4), observes that for many 
purposes the usufruct is a part of the domimum. Elsewhere 
usufruct is regarded as a personal servitude ; but in the Insti- 
tutes it is taken separately, and mentioned in a manner that 
suggests contrast with servitude. (Haec de et tufu- 

fructu et U8U et habitations dixisse snfficiaty (J. 2, 5, 6.) 

A person having the ownership of property in which 
another has a usufruct, is called simply dominus^ or dominue 
proprietatis nudae ; and that other is called Fructuarim or Usu^^ 
fructuarius. The property is called res fructuaria. 

Quasi- Usufruct , — The above definition requires modification. 
It applies to those things only that are not consumed in the 
use (salva rerum substantia) ; but a modification was alh»wed, 
and a sort of usufruct (which after the usual terminology of the 
Roman law was called ^wewi-usufruct) in things consumed by 
use was authorised. 

A usufruct may be established not only in a fickl or a house, but also in 
slaves and beasts, and in fact in everything except what is consumed by the 
very fact of use ; for in this case neither natural reason nor that of the civil 
law admits a usufruct. In this latter class must be reckoned wine, oil, wheat, 
and garments ; and closely akin to these is coined money, for by the very 
act of use in continual exchange it in a way disappears. Hut for conve- 
nience sake the Senate resolved that a usufruct even of these things may be 
established, if only suitable security on that score be given to the lieir. If, 
therefore, a usufruct in money is left as a legacy, the money is paid over to 
the legatee and becomes his ; but he gives security to the heir to restore a 
like amount in the event of his dying, or undergoing capitis minutio. Other 
property, too, is delivered to the legatee, and becomes his, but only after it 
is duly valued, and security given that in the event of his dying or undergoing 
capitis minutio a sum of money shall be restored equivalent to the value 
placed on the property. The Senate, therefore, did not create a usufruct of 
those things ; nor indeed could it ; but by exacting security it established a 
quasi-usufruct. (J. 2, 4, 2.) 

The date of this Senatiu Consultum is unknown. It U po|^erior to the time of 
Cloero (Top, 8, 15), and it existed in the time of Sabinas, who lived in the reign of 
Tiberins. (D. 7, 5, 5, 1.) 

In a quasi-asafract, the nsufmetoary was a true dominut or owner, subject to the 
duty of restoring the value of the fnwperty at a future time. There was thus no true 
im^mct, but rather an ownership analogous to the doi in the case of ret aoAimaUu, 

Even debts could, according to Procnios and Caesins, against the opinion ol Nerva, 
be the object of audi a quasi- usufruct. When a creditor gave a debtor the usafnict of 
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bk debt, it was tantaimoiint to a rb^iagion of interest during the life of the debtor. 
(U. 7, 6. 8.) 

A uaufmct of money was terminated only in one of two ways, — ^by the death or 
eopitii deminutio of the quasi-usufructuary. (D. 7, 9, 7, 1 ; D. 7» 5, 9 ; D. 7, 5, 10, pr. ) 

A quasi-usufruct of a servitude, such as a right of way, could not be created 
aooording to the strict principles of the civil law, because there could not be a servi- 
tude of a servitude {quia servitus tervitutii ette nonpotett) ; but an action was allowed 
nevertheless {actio incerti) ; or the same end might be accomplished in another way, by 
granting the servitude conditionaUy, so that if the donee died, or suffered a capUi$ 
deminutio^ the servitude should be surrendered. (D. 38, 2, 1.) 

In the text, dress {vettimenia) is spoken of as a proper object of a quasi-usufruct ; but 
TTlpian says that if dress is consumed by ordinaiy tear and wear, nothing has to be 
returned by the usufructuary (D. 7, 9, 9, 3) ; and in another passage (D. 7, 1, 15, 4) 
he treats dress as the object of a proper usufruct, subject only to the condition that if 
ordinary wearing apparel it must be worn by the usufructuary, and not let fur hire. If 
dress were regarded as the object of a quasi-usufruct, its value would have to be returned ; 
if as a proper object of a usufruct, nothing would be returned if the dress were fairly 
worn out. Which view ought to be taken in a particular case would depend wholly 
upon the intention of the donor. 

The cautio or security required was the usual one—sureties {iidejunortt). (D. 
7, 5. 8.) 


Rights and Duties, 

A. Rights of the Usufructuary {Fructuarius), 

1. Use and Enjoyment. — Generally, the usufructuary has a 
right to everything fairly included in the words use and pro- 
duce {ujfusy fructtis)y uuless there is some limitation in the 
instruuieiit under which he claims. 

He to whom the usufruct in a farm belongs, becomes owner of the fruits 
only if he actually gathers them. Although, therefore, the fruits are ripe 
when he dies, if they are not yet gathered they do not belong to his heir, but 
are acquired by the owner. Much the same may be said of the tenant- 
farmer {co/ont^s), (J. 2, I, 36.) 

A difference existed on this point between the usufructuary 
and the bona jide possessor. The latter acquired all the fruits 
that were separated {/separation whether by the band of man or 
not ; the usufructuary only those that he, or any one for him, 
gathered {perceptio). (D. 7, 4, 13.) 

Hence fallen fruit {glans eaduca) did not belong to the usu- 
fructuary unle& gathered. (D. 50, 16, 30, 4.) So if the fruit 
was stolen, although the usufructuary had an action against 
the thief {actio furtin he was not owner, and the condictio furtiva 
could be brought only by the dominus, (D. 7, 1, 12, 5.) Fruit 
gathered by the usui^ctuary before it was ripe was neverthe- 
less his property. . (D. 33, 2, 42 ; D. 7, 1, 48, 1.) 



USUSFRUCTUS. 


399 

—A fruetuaria died in December, the crop having 
been previously taken off the ground by her tenant {eoUmuB) 
in October, The rent was not due till Marcli. Which was 
entitled to the rent up to March— the heir of the fruetuaria 
or the owner of the farm? The heir of the fruetuaria, (D, 7, 
1, 58, pr.) 

Fructits, being a terra of wide generality, conveys an iraperfoet 
idea unless it is completed by particulars. Generally^ we may 
say, the usufructuary could take the wus and fructus^ and he could 
not do more. We must now specify, with reference to different 
objects, what the powers of the usufructuary were. 

1. Lands, whether cultivated or not 

1°. Farm Stock. — Ulpiau says that unless a contrary inten- 
tion appeared, the instruments attached to a house or farm 
were included in the usufruct ; as, e.g,, the vessels used in the 
preparation or storing of wine {dolium^ capa^ eadus^ amphora^ 
$eria), (D. 7, 1, 15, 6.) The same jurist states that the 
usufructuary could only use, not sell, those things. (D. 7, 
L 9, 7.) 

2°. AUuvio. — Paul says that alluvio belonged to the dowimu, 
and not to the usufructuaiy (Paul, Sent. 3, h, 22) ; but Ulpiao 
says it goes to the usufructuary ; but other accessions, as an 
island rising in a river, do not. (D. 7, 1, 9, 4.) 

3°. Wood and Timber. — The usufructuary cannot cut fruit- 
trees (D. 7, 1, 13, 4), nor large trees (D. 7, 1, 11); but he may 
take branches as stakes for his vines, if it can be done without 
injury to the laud. (D. 7, 1, 10.) If the trees are dead or 
overthrown by the wind, Labco says the usufructuary can take 
them for the repair of his house, — nut for firewood, unless he 
cannot get firewood elsewhere. (U. 7, 1, 12, 1 ; Vat. Frag. 70.) 
Greater freedom was given him in dealing with Bilva caedua, 
Siboa caedua is that which grows, and is cut down periodically ; 
or, according to Servius, what springs from roots or stumps when 
cut down ; he added that such belonged to the usufructuaiy\ 
(D. 50, 16, 30, pr.) Certainly this was so, if the revenue of the 
land was derived from osiers {arundo palux). (D. 7, 1, 59, 2.) 
Probably the usufructuary was always entitled ta such crops, if 
he kept up the stock. (D. 7, 1, 9, 7 ; Vat. Frag. 70.) 

4"’. Minerals. — The usufructuary can bum lime or dig for 
gravel for his house. (D. 7, 1, 12, pr.) He can also work in a 
husband-like manner, quarries, or clay or sand-pits {lapidieinae^ 
ent^fodinae^ arenae), (D. 7, 1. 9, 2.) Also he can open or use 
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wben opened^ mines of gold, silver, copper, iron, etc., even to 
the prejudice of the agriculture, if such is a better use of the 
property, (D. 7, 1, 13, 5 ; D. 7, 1, 9, 3.) 

6®. Bees on the land belong to the usufructuary ; and he 
has the right of fishing, fowling, and hunting. (D. 7, 1, 9 1- 
D. 7, 1,9, 5.) ^ ^ 

2. Houses. 

The usufructuaiy has complete use of the buildings, subject 
to the limitations hereafter stated. If they were let when 
the usufruct began, he is not entitled to the rent {jpemio) ; but 
neither is he bound by the contract with the tenant If he is 
obliged to recognise the tenant by the deed of gift, he is then 
entitled to the rent. (D. 7, 1, 59, 1.) The same rule applies 
to a farm when let. 

The usufructuary must not alter the character of the build- 
ing. He cannot add a wing (D. 7, 1, 13, 7), nor divide a room 
into new chambers, nor throw several rooms into one (D. 7, 1, 
13, 7), nor convert a private dwelling-house into a shop, or 
stables, or into a public bath (D. 7, 1, 13, 8), even although that 
were the most profitable use to put it to. (D. 7, 1, 14.) If, 
however, the owner used the house for business, so might the 
usufructuary. (D. 7, 1, 27, 1.) The usufructuary cannot even 
finish an unfinished house (D. 7, 1, 61, 1), nor put a roof on 
bare walla (D. 7, 1, 44.) He may open, but cannot close, 
windows. (D. 7, 1, 13, 7.) He cannot put up a new building 
unless it is required for his crops or for guarding the land (D. 7, 
1, 13, 6; D. 7, 1, 73); and he cannot pull down any buildings 
(D. 7, 1, 13, 4), not even those he has himself built. (D. 7, 1, 
15, pr.) 

3. Slaves. 

The responsibility of the master for the delicts of his slave 
remains unimpaired notwithstanding the usufruct, and the 
usufructuary may even call upon him to transfer the ownership, 
or pay damage for any delict done by the slave to him or hia 
(D. 7, 4, 27.) 

The offspring of a female slave is not reckoned among fruits, and so 
belongs to tlie owner. For it seemed absurd to reckon a man among 
fruits, seeing that all the fruits in the world are furnished by nature for 
man’s sake. G- 2, i, 37.) 

Ulpian t4?lls ub that it wm an <dd quesdoD, whether th« duldren of slaves fcMnned 
an exception to the rule that the young of animals were/rerfia, and says that the 
' ofdnimi of Bratus in favour of the exoepUtA nlUmately prevailed. (D. 7 , 1, 6S, pr.) 
Bratuf lived before CioMo. 



The nsnfmctnary, having a riglit to the labour of the alava^ 
could inflict moderate ohaatiaeroent to compel him to work ; 
bat he could not pnt him to the torture, or laah him, or other* 
wiae impair hia value aa a wealth-making machine. (D. 7, 
1, 66; Paul, Sent. 3, 6, 23 ; Vat. Frag. 72.) He must alao uae 
the slave for the work for which he had been trained, and could 
not, €.g,, turn a musician into a major-domo, or ai\ actor into a 
bath keeper. (D. 7, 1, 15, 1.) 

As regards slaves in whom we have a usufruct only, it is the received 
opinion that all they acquire by means of what isssurs or by their own labour 
is acquired for us ; but that all they acquire on other ftrounds belongs to their 
owner. If, therefore, such a slave is appointed heir, or has a legacy lelt 
or a gift made to him, it is not I but the owner that acquires the protit. 
(G. 2, 91.) 

The question is asked whether we ran possess anything or acquire it by 
use through a slave in whom wc have a usufruct, sct*ing that we are not in 
possession of him. For, of course, if wc possess a man in good faith, we 
ran, without doubt, both possess and acquire by use through him. In regard 
to both characters, however, we speak in accordance with the distinction that 
w’e have just set forth, that only gains made by means of what is ouis, or by 
their own labour, are acquired for us. ((». 2, ty4.) 

The staU^meot of LaUs) (Vat. Frag. 71) MidMitantially cnm^fiomiii with ( &1 from 
Gains ; but Lalioo makes the diNtinction turn on the inU’iition of the donor ; if tlu* 
donor intended to give to the uimfructuarv, then he obtained the gift ; If to iho 
ow'ner, then the owner goto it ; and Unit «li«uiictif»u hi MipiMirUHl by the Digest. 

(D. 7. 1. 22.) 

4. Aninialfi. 

Among the fruits of animals are reckoned their young, as well as their 
milk, hair, and wool. And so lambs, kids, calves and foals become at once, 
by the Jus naturale^ the property of him that has the usufruct* (J. 2, i, 37.) 

The rights of the usufructuary vari*‘d according as be received the animals 
or in a flock or herd. If be received them as individoals and any of them died, he 
was not bound to replace them (D. 7, 1, 70, 3) ; although in that case be was not 
entitled to their flesh. (D. 7, 4, 30.) But if a fltick or herd was given, he was bound 
to replace them. (Paul, Sent. 3, 6, 20 ; D. 7, 1, 6B, 2.) 

But if a man has the usufruct in a flock, he ought out of the young to 
supply the place of those that die, as Julian held ; and also to plant other 
vines and trees in place of those that die. For he ought to cultivate properly, 
even as a good p€Uerfamilias would. ( J. 2, 1, 38.) 

He was not, however, bound to plant new trees for those overthrown by wind 
without his fsolt. (D. 7, 1, (9, pr.) 

II. Auexation bt Usufructuary.— Strictly, the umifructuary 
could not alienate hia interest ; be could not make another person 
usufructuary ; and probably at first a usufruct was absolutely 
inalienable. But in later times the usufructuary was entitled 
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to give to another, in whole or in part, his right of enjoyment, 
provided that person enjoyed it in the name and on account of 
the usufructuary. (D. 7, 1, 38.) Diocletian and Maximian 
(A.D. 292) state it as a proposition clear in law, that the usufruc- 
tuary could let or sell his usufruct (D. 7, 1, 12, 2 ; Vat. Frag. 41) ; 
and this, we are elsewhere informed, even against the wishes of 
the owner. (D. 7, 1, 67 ; D. 7, 1, 13, 2.) If the usufructuary 
made a gift of his usufruct, he lost it by nonuser if the donee 
did not use it. (D. 7, 1, 40.) But if the usufruct were sold, the 
price received was r^egarded as equivalent to user, and the 
usufructuary did not forfeit it by the default of the purchaser. 
(D. 7, 1, 39.) 

Ad owner hirex a farm from its usufructuary, and sells the farm to Seius without 
reserving tho usufruct. Doom the usufructuary stiU retain the usufruct in the name of 
Seius ? No, not even if the owner continues to pay the rent ; because Seius gathers 
the fruit as his own, not in the name of the usufructuary. The remedy of the 
usufructuary is an action against the owner fur breach of contract. The same result 
follows if the owner lets the usufruct in his own name, liut if another thfl.n the 
owner hires the usufruct, and lets it out, the usufruct still subsists. (D. 7, 4, 2D.) 

B. Duties of Usufructuary to the OwnerzzRights in personam 
of the Owner. 

1. The Usufructuary must deal with the property as n pater^ 
familian, (J. 2, 1, 38.) The same idea is expressed by saying 
that the usufructuary must satisfy the judgment of a good man 
{arbitnxiu viri dottt); a plirase which signifies that no very precise 
rule could be laid down, but that each case must be judged 
according to circumstances. (D. 7, 1, 9.) The standard of 
diligence required was at all events equal to tlie highest known 
to the Roman law, and not the lower standard admitted in the 
case of co-owners. (D. 7, 9, 2 ; D. 7, 1, 65, pr.) The usufruc- 
tuary was compelled to cultivate the land in a husbandlike 
manner. He was bound to give the slaves food and clothes 
according to their condition and standing (D. 7, 1, 15, 2), and 
also nudiwil attendance, (D. 7, 1, 45.) 

2. Tile usufructuary was bound to do ordinary and moderate 
repairs, or surrender the usufruct (D. 7, 1, 64.) If the roof of 
a house had decayed with age, the usufructuary was not bound 
to renew it ; but if the owner put on a new roof, the usufructu- 
ary had a right to use it (D. 7, 1, 7, 2.) All that the usufruo- 
tuary could be asked to do tvas to keep the roof tight ; if he 
spent mure than he was obliged, he could demand the excess 
from the owner. (C. 3, 33, 7.) 

3. The usufructuary must pay the burdens on the land. 



USUSFRUCTVS. 


403 


trihuhan (land-tax paid to the Emperor) ; iitpindium (land-tax 
paid to the aerarium of the people) (D. 7, 1, 52, pr,) ; »olarium 
(annual payment for use of a public place) ; indictio (temporary 
tax on land) (D. 3t3, 2, 28) ; sewer-rate {nomine rfoocam) ; high- 
way rate {ad coUationem rw), etc* (D, 7, 1, 27, 3-4.) 

c. Righta of Owner, 

The rights of the owner are practically in abeyance during 
the continuance of t!ie usufruct, and he must permit every 
form of enjoyment of the property that does not injure it 
(D. 7, 1, 15, 6.) He cannot pull d<»wn imy house on the land, 
nor build upon it, without the cnncurrenco of the usu- 
fructuary. (I). 7, 1, 7, 1.) He cannot surrender a servitude, 
but he ciin acquire one, without the consent of the usufructuary. 
He cannot impose a servitude on the land, even if the usu- 
fructuary is willing (D. 7, 1, 15, 7), unless it is such as can- 
not by possibility harm the usufructuary, as a servitude not to 
raise the house higher. (D. 7, 1, H».) The usufruct nary can- 
not acquire, but he cun retain, a servitude ; and if by neglecting 
to use a servitude he causes it to be lost, he is liable to pay 
damages. (D. 7, 1, 15, 7.) On the other hand, an owner 
could with, but not without, the sanction of the usufructuary, 
make a burial-place on the land. (D. 7, 1, 1<, pr.) 


A question is raised by the e<litor of Mr Austins works q>. 856), wboiher the 
owner had a right of entry on the land subject U» usufruct. The wJiUjr takes the 
affirmative, and quotes the text (D. 43. 11#. 3, 5) concerning Iho Interdict de Uinerr 
actuque prirato. The passage states that in certain circumstances the owner had a 
right to the use of a servitude (i(cr) t>ver neighUmring land, which he wmld Mseri aa 
well against the usufructuary as against <»thers. By implication, if the owner had a 
right to use a road leading from his own land, he could enter ujion tliat land. But 
this passage refers to a road that b<ith owner ami usufructuary had tiaod ; mid inai' 
much as the interdict in questi(*n was open to one that had no right, but had only. In 
fact, used the road for thirty days during the year preceding ibo application for the 
inteidict, all that b proved is, that as a matter of fact the owner bad used the road. 
This being stated as a hypothetical fact in the first part id the passage, tows no light 
whatever on the question w hether the owner had a riyht to the servitude. Alsu a 
former section (D. 43, 19, 3, 4) informs us that although the use of the servitude hy 
the usufructuary kept it alive for the owner, yet this would not in the abseooe of 
actual use by the owner give him a right to the inUrdict. On the other hand, the use 
of the servitude by tenants or friends was held to be a use by the owner, and to entitle 
him to the interdict. While the ]>aasage from Ulpian (D. 48. 3, 6) must be ^ 

sideml indecisive, if indeed f 4 does not raise a presumption the other 
aw other texts that introduce great difficulty into the question. Ulpimi, speaking of 
nsei^ which, we shaD see, is a much more restricted right than usufruct, sajw that w 
having the nse of a farm can dweU upon it, and forbid the owner coming tber^ on 
the other hand, be must give accem to the owner's tenant or hb agricuUnral 
hb hons^ld) servants. (D. 7, 8, 10, 4.) In another pnsesge (1>. 7, 8, 1^ pr ). Ulpbn 
of says that the owner bad a right fd antiy to gather the ccope, 
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and tibat he oonld eren dweU on the land in hanrest. If then an owner, entitled totiie 
fruetui, and deprived only of the me (imm), had no right of entry except for the pur- 
poie of preparing the ground and gathering tiie crops, it would seem to follow that, if 
he had no right to the fruetus, he had no right of entry whatever. On the other hand, 
the owner had a right to see that the boundaries of the land were preserved, and for 
that purpose could send an i/Mvlariut — a slave employed to look after a house — to 
a home, or a »aUwtriut — a person employed to watch lands or forests — into a farm or 
estate. (D. 7, 8, 16, 1.) It would seem, therefore, that the owner had a right of 
entry so far as to see that his property was not diminished, but whether for other 
purposes is not at all made out. 

Investitive Facts. 

A. Modes of Creating Usufruct. 

The usufruct, being a fragment of full ownership, might be 
created in two ways. The owner might give away the usu- 
fruct, reserving only the naked ownership {nuda proprietas); 
or he might give away the naked ownership, reserving a 
usufruct for himself. The former was called datio (dare usum- 
fructurn ) ; the latter dednciio (dedmto umfructu), A third course 
was o})en : he might give away, at the same time, the usufruct 
to one person and the naked ownership to another. All these 
are exemplified in the first mode. 

I. Legacy. — Usufruct admits of being separated from ownership, and 
this happens in many ways. If, for instance, it is left as a legacy, then the 
heir has the bare ownership, the legatee the usufruct. If, on the contrary, 
the farm is left as a legacy but the usufruct withheld, then the legatee has 
the bare ownership, the heir the usufruct. And again, the testator may 
leave one the usufruct, and another the farm without the usufruct, (J. 2, 4, i.) 

Following the plan hitherto pursued, we shall abstain from dwelling on this point 
ttniil we come to the subject of l^acy. 

Mancipation. — Our saying that usufruct admits of in jure cessio only 
was not loo hasty. For although a usufruct may be established by manci- 
pation inasmuch as it can be withdrawn when the property is conveyed, yet 
it is not the usufruct itself that is conveyed. For it is only withheld in con- 
veying the property, so that one has the usufruct, another the property. 
(G. 3, 33.) 

Paul observes that by mancipation, but not by delivery (even of a res iter ntanrtpi), 
a usufruct could only be reserved {deducto)^ not transferred. A usufruct of a slave 
delivered to a pereyrintw could not be reserved. (Vat Frag, 47,) 

III, In JURE4CESS10. — Usufruct admits of in jure cessio only. For the 
owner can thus transfer the usufruct to another, while he himself keeps the 
bare ownership, (G. 2, 3a) But this of course is so in the case of Italian 
lands, because those lands admit of mtandpatio and in jure cessio* (G. 

a. 3' ) 

Still, since usufruct can be established both in man and in all other 
animals, we ought to know that usufruct in those can be established even in 
the provinces by in jur$ ctssia** (G. 2, 53.} 
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Injurt eenio wm the mode of creating and transferring inoorporeal things by not 
taler n'rot. By injure re$$io an osmer could transfer the usufruct, reeerring only the 
naked ownership {dare ueum fructum)^ as well as give the naked ownership, reserving 
a usufruct {dcducto usu/ructu). (Vat. Frag. 47.) 

IV^ Contract (in the Provinces). — But on landed estates in the prtK 
vinces, if a man wishes to establish a usufmet, or a right of p;issagc on foot 
or with beasts, or of bringing water, or of raising a house higher, or not 
raising it lest a neighbour’s lights be obstructed, and the like rights, he can 
do so by agreements and stipulations. For even the landed estates them- 
selves do not admit of mand patio ox in jure cessio, (Cl. 2^ 31.) 

But if a man wishes to establish a usufruct otherwise than by will, he 
ought to do so by agreements and stipulations. (J. 2. 4, i.) 

The pact was an agrwiuent t<» create a iter%dtu(le ; hy the stipulation a penalty 
wu a<)(ied. The {penalty waf> limited the heir of the |M*non eMtahlUhing the iiorvitudc. 
“ Per te non fieri, ner{ue per heredem tuum, quominua raihi ire agvre lieeat.*’ (D. 45. 
1, 2, 5; D. 45, 1, 4, 1.) 

Thifi is an instance of rights in rmi being creatofl hy the 
agreement of the juirties and nothing more ; tlmt is, hy contract 
simply. In dealing 'with dominium a careful distinction had to 
be kejd in view In'tweeu contract and the investitive facta of 
dominium^ because in every instance tlie Roman law required 
something more than contract to create ownership. 'Jdiero 
was no reason in the nature of things why rights in rnn should 
not be created hy contract ; hut the Roman legislators, for 
reascuis satisfactory to themselves, chose to requin^ something 
beyond the assent of the parties in order to tninsfer ownership. 
That something more was delivery, a fact that accomplished 
one important end of the lawgiver — making the ownership 
notorious. But when the ownership was split up, and it was 
desired to give a man the usufruct, a difficulty arose ; because 
if deliver}’' were made, the transaction would assume the ap- 
pearance of a change of ownership, and thus imperil the naked 
ownership of the donor ; and, moreover, as we shall see pre- 
sently, it would be uusuitable when the usufruct was con- 
ditional. Accordingly, in the old civil law, the cumbrous 
fiction of a lawsuit was adopted in the case of incorporeal 
things. When the ancient modes of conveyance fell into dis- 
use, there was no ceremony known to the law tjiat could con- 
veniently take their place, and hence incorporeal property came 
to be created and transferred mere agreement of the partiea 
This change appears in Gains ; but he confines it to provincial 
lands (which 'were res nec mancipi) ; when, however, we come to 
Jnstinian, the old conveyances were obsolete, and the proper 
nH>de of creating a usufract in his day was hy pact and stipa- 
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lation. Justinian y therefore, makes no mention of mancipatio 
and in jure ceasio, 

B. Conditional Usufructs. 

Paul says (Vat. Frag. 50, 48) that a usufruct may be 
created to begin at once, and to terminate at a fixed period 
prior to the death of the usufructuary, but that it cannot be 
made to commence at a future day (Vat. Frag, 49) ; and this, 
be adds, was an infirmity that it shared in common with all 
those rights that could be enforced only by the old legia 
cxtionea. The same passage occurs in the Digest (D. 7, 1, 4, 1), 
where Paul still stands sponsor, but the voice of Tribonian 
speaka In the Digest it is said that a usufruct may com- 
mence at a future day. It was also finally established that 
a usufruct might begin from an uncertain event (&r conditioned 
or be terminated by any event {ad conditionem). (D. 7, 1, 51 ; 
D. 7, 1,54). 

Titiui, whose farm was subject to a usufruct, bequeathed a usufruct of it to Sem- 
pronius. Was the legacy valid, seeing that a usufruct already existed ? Maeeianus 
said it was. even if the previous usufructuary survived Titius, and enjoyed the usufruct 
after the heirs of Titius had taken possession. (1>. 7, 1. 72.) 

0. Securities. 

The various modes of creating usufructs just described 
operate in favour of the usufructuary only when he has com- 
plied with an indispensable preliminary. (D. 7, 9, 7.) Every 
usufructuary must give security, whatever the mode of his 
appointment. (D, 7, 9, 9, 1.) The form of security was 
sureties (Jidejuasorea), (C. 3, 33, 4.) The object of the security 
was twofold — (1) that the usufructuary would deal with the 
property so as to satisfy a fair man {honi viri arhitratu) (D. 7, 
9, 1. 3) ; and (2) would give back the property when his interest 
terminated.* In later times these promises were superfluous ; 
the law imposed these obligations upon all usufructuaries : but 
there was an advantage in getting others as sureties, and for 
mismanagement an action could be brought on the promise 
before the usufruct came to an end. (D. 7, 9, 1, 5.) 

* Divestitive Facts. 

But lest the properties should become altogether useless by being always 
separated from the usufhict, it is held that in certain fixed ways the usufruct 
disappears, and falls back into the ownership. (J. 2, 4, 1.) 


^ l/ntnm at htmi wiri ttrbitrtUUf at eum auu^fijtdHa ad am pe rtime re 
guod indi eeitabit. (D. 7, 9, 1, pr.) 
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When the usufruct comes to an end, it falls back into the property, and 
from that time forward the owner of the bare property-rights comes to have 
hill power over their object. (J. 2, 4, 4.) 

I. Injure cessio . — The man that has the usufruct can, by making an in 
jure cessio to the owner, detach the usufruct from himself and merge it in the 
property. (G. 2, 30.) 

And again, a usufruct disappears if yielded up to the owner by him that 
^ it, (J. 2, 4, 3 ) 

II. Merger. {Comolidatio^ or comparatio dominii.) — Or, on the contrary, 
if he that has the usufruct acquires the ownership. This is called merger 
(consolidatid). (J. 2, 4, 3.) 

III. And by not using it {non utendo) in the proper way and lime,— *all 
these points are settled by our constitution. (J. 2, 4, 3.) 

A usufructuary that neithtr hy himself, nor by anyone in his name, availed 
himself of his usufruct, while the periocl of uturapio elapeed, anciently lust his rightia 
(Paul, Sent. 3, 0, 30.) It made no difference that the usufructuary was ejeoUsl by 
force from his land. (D. 43, 10. 10.) Justinian pr«^r%’e<l the rule, but altered the 
time to ten or twenty years in accord.ance with hii» changes of the {leriod of presorip* 
tion. (C. 3, 33, 16, 1 ; C. 3, 34, 13.) The question naturally (»ccuri,-'~How is a 
usufruct lost by lapse of time, when it cannot W gained in that way ? Ilie answer is 
easy. A usufruct is regarded as simply a burden u)Nm tbe owner«hi)\ and by mtvcnfno 
the owner gets rid of the burden. It is thus, so t4> s{ieak, the ownership that is r«> 
gained by nmeapio {usuctijuo libertatui)^ rather than the usufruct that is hwt. 

IV^. The expiration of the period for which the uaufruet was 
granted. This never exceeded the life of the iiHufructuary, or, 
in the case of a municipality obtaining a nsufriict, 10() yearfi, 
the supposed duration of the longest life. (D. 3H, 2, 8 ; D. 7, 
4, 3, 3 ; C. 3, 33, 3.) But it might be terminated sooner, either 
by a time having been fixed in the creation of the usufruct, or 
some event designated which was to terminate its existence. 
(Paul, Sent. 3, 6, 33 ; D. 33, 2, 30, pr. ; (J. 3, 33. 5.) 

A usufruct is granted to A until B shall attain the age of twenty -one. Hupp<tse B 
died before reaching that age, is the usufruct at an end t J ustinian decided that it should 
not, but should last for tbe jx^riod mentioneil, if A lived so long. (C. 3, 83, 12, pr.) 

A grant of a usufruct to A until B shall recover his sanity. In this case Uk? 
recovery of B destroys the usufruct ; otberwiiM: it endures until B dies, if A so 
longUvcs. (C. 3, 83, 12, 1.) 

V. A usufruct comes to an end, too, by the death of him that has it, or 
by his undergoing one of two forms of capitis deminuiio^ the maxima or the 
media. (J. 2, 4, 3.) 

This was tbe law as settled by Justinian ; but previmis^o his time even tbe 
smallest change of status, as by adoption or arrogation, was fatal (Paul, Sent. 3, 

29.) 

VI. Analogous to this was a singular mode of losing usu- 
fructs, of which the sting was also taken out by JustiniuD. 
According to the rule that a slave can acquire for his master 
only, not for himself, a slave might become the medium of con* 
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vq^ing a usufruct to his master. If afterwards the master 
sold the slave, the usufruct was extinguished. We have spoken 
of the slave as a conduit-pipe conveying rights to his master. 
We may now vary the figure, and speak of him as a chain by 
which the usufruct was anchored in his master’s possession. 
(D. 7. 4. 5, 1.) Justinian enacted that usufructs should not 
be destroyed by the death, manumission, or alienation of the 
slaves by whom they were acquired. The same rule was applied 
to acquisitions through a son mhAgt potestaa ; and Justinian, 
making a deeper change, decided that even if the father died 
or lost his liberty the usufruct should not be lost, but should 
survive to the son — for whom, indeed, it must have been from 
the first intended. (C. 3, 33, 17.) 

VII. Destruction or alteration of the essential character of 
the property. Interitus or mutatio rei. 

Nay, further, it is agreed that if a house is consumed by fire, or falls in 
either by earthquake or by its own defects, the usufruct is extinguished, nor 
can any be claimed even in the site. (J. 2, 4, 3.) 

For it is a right over an external object ; take away that, and the usufruct 
itself must needs be taken away. (J. 2, 4, pr.) 

The owner builds on ground subject to the usufruct. This so alters the character 
of the place that the usufruct is gone, and the usufructuary is left to his action for 
damages. (D. 7, 4, 5, 8.) 

Usufruct of a pbnd. The pond dries up. The usufruct is extinguished. (D. 7, 
4, 10, 3.) 

Legacy of a wood. The trees ai'e cut down, and the land sown. The usufruct is 
at an end. (D. 7 , 4, 10, 4.) 

A gift of usufruct of silver. It is mode into a vase. The usufruct is at an end. 
(D. 7. 4, 10, 6.) 

VIII. By original defectibility of title. If the estate of the 
donor was liable to be destroyed by a cause prior to the usu- 
fruct, and it so perishes, the usufruct is also extinguished. 

A testator leaves a usufruct of a farm to a legatee when a certain condition is 
fulfilled. Before that time the testator dies, and the heir gives a usufruct of the same 
land to another. Afterwards the condition is fulfilled : the second usufruct is at 
once terminated. (D. 7, 4, 16.) 

Traxsvestitive Facts. 

But if the map that has the usufruct yields it by tn jure ussio to a 
stranger, he still keeps bis rights none the less, for the process is inoperative. 
(J. 4» 3 ? G. 2, 30.) 

The same rule prevailed with Justinian, in whose time pacts and stipulations had 
taken the place of the ut yurs ctsmo. Bui, as has been already explained, the prohibi- 
tion was more technical than real ; because the right the usufructuary to part with 
the whole of his enjoyment of the land, with or without a price, was inoontestahle. 
StUl» in staiotnim, we must say that there was no traosvestitivc fsot. 
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Remedibs. 

A. Rights and Duties. 

I. Use and enjoyment. The usufructuary had the same remedies as the owner ; 
as, the actio Ugii AquUiae against the owner as well as all the world (I). 9, 2, 12) ; 
utilis actio aquat joluviae areendac (D. 39, 8, 22. pr.) ; the actio furti (D. 47, 2. 46, 1) ; 
actio vi bonorum raptarum (D. 47, 8, 2. 23) ; interdict dc arboribu* cardendi* (D. 48, 
27, 1, 4} ; interdict de vi et vi armata (D. 43, 16, 3, 13) ; interdict qutid vi aut dam. 
(D. 43, 24, 12.) Generally, in so far as the usufructuary had rights to the enjoyment 
of the property as against the owner and all other men, ho could use the same actions 
and interdicts as the owner. 

II. Duties of usufructuary to owner. The owner (dominus) may sue the suretitsi 
of the usufructuary, and has against the usufructuary the same remedy as against 
other persons. Thus, for misconduct to slaves he may have the actio tervi corrvjpti^ 
actio injuria ruTHf or actio Uqu AquiUae. (D. 7, 1, 66.) 

B. Investitive Facts. 

L Actio con/cMoria de usu/ruc<u. — This was the action by which a usufructuary 
could establish his usufruct against the owner or any possessor,— utt fruijuM tibi cue. 
(D. 7, 6, 5, pr.) It was also the profier action against the owner of a<] joining land If 
he interfered with the enjoyment of a servitude to which his land was subjtK't in favour 
of the usufructuary land. Servitudt^s were attached t<» the domtntum, and it was con' 
sidered a difficulty that a usufructuary, as such, should 1 h* entitled to a servitude. 
The way in which it was accoinpliMhed was not by claiming the servitude, but by 
affirming that the owmer of the adjoining land interfered with the enjoyment by the 
usufructuary of his land. (D. 7, 6, 1, pr.) 

The burden of proof rests upon the usufructuary ; and if he sucH'4M!ds he giHs a 
judgment substantially the same as in a vtmlictittu. The judge will onJur the |M»ssesMir 
to give up the land ; if he refuses wilfully, or has disabled himself from olH^ying the 
judgment, then to f>ay such a sum as the plaintiff has sworn is the value of the 
usufruct ; if he is unable, through his own carelessneHS only, not through fraud, then 
the value of the usufruct is to be settled by the judge. 

C. Divestitive Facts. 

I. Actio Ncijatoria de ^ Vw/mefu. — This is the corresiMinding action by which the 
owner may establisli the freedom of his property from a usufrui^, and, if be is not in 
possession, recover the crops that the poseessor has gathered. (U. 7, 6, h, 6.) 


u s u s. 

Defixitiov. — U se (nm^) is a usufruct without the produce 
(fructufi) (D. 7, 8, 1, 1 ; 1). 7, 8, 14, 1); and is confined to the 
personal wants of the usuary (uMnarius). Tlie exact difference 
between use and usufruct appears in considering the rights 
and duties of the usuary. 

Rights and Duties. ^ 

A. Rights of the Usuary, 

L Use and enjoyment. 

I. Fewer rights are implied in use than in usufruct For he that has the 
bare use of a faurm is understood to have nothing be>'ond the use for bis 
daOy needs, of the vegeubles, fruits, fiowers, bay, straw, timber. And he 
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tnay stay on that farm only so long as he is not an annoyance to the owner, 
or a hindrance to those that carry on the farm work. (J. 2, 5 , i,) 

In addition to dwelling on the land, the usuary has, within the limits mentioned by 
Justinian, the right of walking or driving on the land. There was oondderahle 
diversity of opinion as to the exact effect of a grant of the use of land. Sabinns and 
Cassius said the usuary might take wood for ordinary consumption, and the apples, 
vegetables, and flowers. Nerva added the use of the straw, but not the oil, grain, or 
fruits. Proculus and Labeo went further. They said he could take the produce of 
the farm for the maintenance of himself and family, and even for his guests and friends. 
Ulpian favoured this view as more in harmony with the motives of the donor of the 
use. (D. 7, 8, 12, 1.) Paul adds that he might take provisions for the year’s use, 
but only in the country ; and*that he could carry any apples, flowers, or firewood to 
his town residence. (D. 7, 8, 15, pr.) 

2. Again, he that has the use of a house is understood to have rights up 
to this point only ; — he may dwell in the house himself, but he cannot trans- 
fer this right to another ; and it is scarcely quite admitted that he may receive 
a guest. But he may dwell there with his wife and children, as well as his 
freedmen and other free persons that he employs no less than his slaves. 
And similarly, if it is a woman that has the use of the house, she may dwell 
there with her husband. (J. 2, 5, 2.) 

Although there HeemH to have been some doubt whether a woman had the same 
extent of use of a house, yet ultimately it was held that the rights were the same for 
men and women (D. 7, 8, 6), provided the guests were such as could with a regard 
to propriety dwell with the women. (D. 7, 8, 7 ; D. 7, 8, 4, 1 ; D. 7, 4, 22.) 

3. And again, he that has the use of a slave can use his labour and 
service only in person. But he is not allowed to transfer his rights to 
another in any way. (J. 2, 5, 3.) 

4. The same rule applies to beasts. (J. 2, 5, 3.) 

But if it is the use of cattle or of sheep that is left as a legacy, he that 
has the use can use neither the milk nor the lambs, nor the wool, for all 
those are reckoned among fruits, but only the cattle to manure his fields. 

G* 2, 5» 4.) 

II. Powers of alienation. 

And he cannot allow another the rights he has, either by selling them, or 
letting them out, or by giving them for nothing ; whereas he that has the 
usufruct can do all these. G- 2, 5, i.) 

B. Duties of the Usuary. The usuary was not, as a rule, 
bound to repair, but only to share the expense of repairs with 
the owner. If, however, the property gave no friictus^ and 
only the use of it could exist, the usuary was bound to repair 
to the same dxtent as a usufructuary. (D. 7, 8 , 18.) The 
usuary also was forbidden to change the character of the 
property, even to improve it. (D. 7, 8 , 23.) 

Investitivb Facts and DxvEsrmvE Facts. 

In the very same ways in which the usufruct is estaUished, the bare use is 
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commonly established too. And it comes to an end in those very same 
ways in which the usufruct also ceases. (J. 2, 5, pr.) 

Securi^ is required, as in the case of the usufruotuaiy. 

The Remedies are precisely similar to those in the case of 
usufruct 


EABITA TIO, 

Definition. — Papinian observes that the right of habitation 
is scarcely to be distinguished from the right of using a house. 
(D. 7. 8, 10, pr.) Anciently it was supposed to be a grant for 
one year only, but it was ultimately put on the same footing as 
usufruct — namely, for life. (D. 7, 8, 10, 3.) 

But if habitatio is left as a legacy to any one, or is established in any way, 
it seems to be neither use nor usufruct, but as it were a (special right 
Those that have this right for their benefit, we have allowed by our published 
decision, in accordance with Marccllus* opinion, not only to live in the place 
themselves, but to let out the right to others. (J. 2, 5, 5.) 

Another characteristic is that it was not lost through non- 
user or capitis minutio, (D. 7, 8, 10, pr.) 


OPERA E SERVORUM. 

This also is scarcely distinguishable from the use of slaves. 
Like habitatio, it was not lost by non-user (D. 33, 2, 2) or capitis 
minutio, (D. 7, 7, 2.) 

PRECARlUyf. 

Definition. — Precarium is a tenancy -at-will of land, or of a 
servitude (D. 43, 2f5, 15, 2), or of a moveable. (D. 43, 2<), 4, pr. ; 
D. 43, 26, 1, pr.) The person to whom a thing was given, />r«- 
cario, was entitled to the use and enjfiyment of it so long as 
the owner pleased, but no longer. (D. 43, 26, 12, pr.) 

Rights of Tenant. — The tenant of land was a possessor^ and 
as such was protected from all persons, except the owner, in 
the use and enjoyment of it. (D. 43, 26, 15, 4.) As in the case 
of the usufructuary, he could not claim the offering of female 
slaves. (D. 43, 26, 10.) 

Duties of Tenant. — (1.) To retain possession until it is 
asked back by the owner, and then to give it up. (D. 43, 26,8, 
3.) (2.) To answer for wilful mischief done to the property 

whOe in his possession, but not for negligence {culpa). Thus if 
he lost a servitude att«icbed to the land by non-use, he was not 
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bound to give compensation, unless he wilfully abstained from 
using it. (D. 43, 26, 8, 5.) 

Investitive Facts. — A ll that was required was the posses- 
sion of the thing with the consent of the owner. (D. 43, 26, 9 ; 
D. 43, 26, 2, 3.) 

Divestitive Facts. — (1.) By the lapse of the time for which 
the agreement was made, if any time was mentioned. (D. 43, 
26, 5.) (2.) By the happening of an event on the occurrence 

of which it was to be revoked. Thus, if on a sale of land the 
buyer was allowed to enter as a tenant-at-will until the price 
should be fully paid, and the buyer failed to pay at the time 
agreed upon, the seller could revoke the tenancy and turn out 
the buyer. (D. 43, 26, 20.) (3.) The death of the tenant, but 

not necessarily of the owner, put an end to the tenancy. (D. 
43, 26, 12, I ; D. 43, 26, 8, 1.) 

Remedies. — a. The tenant’s remedies against third parties 
were the interdicts and actions open to a hona fide possessor. 

B. For rights of owner. I. Interdict de precario, 

(1.) This interdict was restitutory — to compel the tenant to 
g^ve back possession to the owner. (D. 43, 26, 4, 2.) 

(2.) It was not limited by a year’s prescription. (D. 43, 26, 

8,7.) 

II. Also an actio in factum praescriptis verbis or condictio incerti 
might be brought by the owner for the same purpose. (D, 43, 
26, 2, 2 ; D. 43, 26, 19, 2.) For the meaning of this form of 
action see Book II., Div. I., Subdiv. I., Equitable Contracts. 


DEFINITE RIGHTS IN KEAf TO THINGS. 

111,—Praedjal Servitudes, 

Definition. 

A praedial servitude is a definite right of enjoyment of 
one man’s land by the owner of adjoining land ; including in 
the term “ land ” also houses. The land subject to this right 
is called praediwn servinis, and the land to which the right is 
attached is called praedium dominans. 

These servitudes are called praedial, because they cannot exist without 
landed estates {praedid). For no one can acquire a praedial ser\ntude in 
town or country unless he has landed estates ; nor yet become subject to 
one unless he has landed estates. (J. 2, j, 3.) 
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The lands must adjoin each other (vicina praedia), (D* 8, 8, 
5, 1.) The exact degree of proximity, however, is regulated 
by the nature of the particular servitude. 

A servitude, the object of which is to restrict » neighbour from adding to the height 
of his house, is valid, although there is a house between ; because so long us the inter* 
mediate house is not built higher the servitude is effective. (D. 8, 5, 4, 8 ; D. 8, 5, 
5 j D. 8, 2, 86 ; D. 8, 2, 38.) 

A waggon road {na) is good as a servitude, although it is interrupted by a river, if 
there is a ford or bridge. (D. 8, 8, 88.) 

A right of drawing water {aquae hauetue) may exist, although between the servient 
and dominant land there lies a public road or river. (D. 89, 8, 17, 2.) But a right 
of leading water {aquae ductus) could not exist unless lul the land through which the 
water flowed was subject to the servitude. (D. 8, 8, 7» 1.) 

A praedial servitude is attached to the land in this sense, 
that it cannot be transferred by the owner of the dominant 
land to the owner of any other land. Until extinguished in 
one of the ways hereafter enumerated, a servitude passes 
with the land to every possessor. (U. 8, 4, 12 ; D. 8, 5, 

1 -) .... 

Praedial servitudes are restricted in their enjoyment to the 

land to which they are attached. Labeo thought that an 
owner of land having a right to lead water from other land 
{aquae ductm), could allow the owners of neighbouring lands 
to enjoy it as well. I3ut the opinion Proeuliis prevailed, 
that only as much could be taken as was required for the 
farm to which the right of water attached. (D. 8, 3, 24.) 
Similarly, if to a farm is attached the right of taking sand or 
lime from other land, no mure can be taken than is wanted for 
that farm. (D. 8, 3, 5, 1.) 

The owner of two adjoining propcrUeii sold the upper one, making it a conaitlon 
of sale that the buyer ihould have permianion to make a ditch to paaa on water 
from the higher land. The buyer received water from atill higher landa, and 
wished to pass it through hie ditch to the lower ground. Could he do ao f No ; 
he oanxkot send down more than is necessary to dry his own land. (D. 8, 8, 29.) 

All praedial servitudes ought to be capable of enduring ae 
long as the land to which they are attached. Hence, strictly, 
water can be led only from a fountain, or other permanent 
source (D. 8, 3, 9) ; not from a pond that is liable to dry up 
(stagnum)^ or even a poud that does not dry ftp {lacus). (D. 
8, 2, 28, pr.) But by a rescript of the Emperor Antoninas 
it was held that a right to water might exist even from an 

artificial reservoir. (D. 8, 4, 2, pr. ; D. 8, 3, 9, pr.) , . 

A praedial servitude is indivisible; it must be enjoyed wholly 

or not at all (D. 8, 1, 11.) 
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tf a pcnon to whom a ■enritode belongs die«» each of hit several heirs has a light 
to the servitude. (D. 8, 1, 17.) 

A persoti alienating part of an estate cannot impose a servitude on it, unless the 
portioii of land or houses is treated as a separate whole. (D. 8, 4, 6, 1.) 

If the owner of a servitude acquires only a part of the land burdened with the 
servitude, or the owner of the land burdened acquires only a portion of the dominant 
land, the servitude is not extinguished, iJthough it could not have been so created. 
(D. 8, 1, 8, 1 ; D. 50, 17, 85, 1.) 

Urban and Rural Servitudes. 

What IB a praedium rmticum or praedium urhanum ? ^ For the 
purpose of the law oT servitudes the distinction seems to be 
drawn thus : — Land in the country is used chiefly for agricul- 
ture, and for building only as subservient to agriculture ; land 
in towns is used chiefly for building, and for cultivation only as 
on accessory of building. Hence a servitude that affects chiefly 
or only the soil, and could exist if no houses were built, is called 
a rural servitude (jus rusticorum praediorum) \ and a servitude 
that affects chiefly or only houses, and could not exist without 
houses, although it may also affect the soil, is an urban servi- 
tude {jus urbanorum praediorum),* Hence an urban servitude 
may exist wholly in the country, and a rural servitude wholly 
in the town. A right to rest a beam or joist on a neighbour’s 
wall {jus tiani immitteudi) is an urban servitude, although it be 
in the country ; and a right of way to a house is a rural servi- 
tude, alth(»ugh it be in a town. The importance of the distinc- 
tion is centred in two points, one of which, however, is only of 
antiquarian interest. Urban servitudes were res nec mancipi; 
rural servitudes in Italy were res nutncipi. Another difference 
more lasting will appear when the nature of these servitudes is 
more particularly considered. Urban servitudes are all, or nearly 
all, ne(iat\ve ; rural servitudes are all, or nearly all, positive. This 
makes a difference in regard to the loss of the servitude by non- 
use. A negative servitude can be lost only by an adverse act 
of the owner of the land that owes the servitude ; the servitude 
consisting in his not doing such act An affirmative servitude 
must be kept alive by the acts of the person entitled to it, and 

is by abstinence from such acts. But this point muk be 
again referred to. 


•t fir*t teem* to Bwwjt land mortgtgwi to theSUte (G. 2, 61), but 

latar it waa a noaiaii and moloded both ownenhip (offer) and poaaMikai 

( p p iu m fn ). (D. 60 , 16 , 115 .) 

•SmrUmki .IM U mJo. Mm i. nj,e^ (D. 8, 1, 1, ,r.) 



RURAL SERVITUDES. 


4*5 


Rightr 

An acconnt of the righta of which servitudeR consist is simply 
an enumeration and statement of the various servitudes, 

(a.) Rural Servitudes {servitutes ruaticorum praediorum). 

Over country estates the rights arc these : — i/fr, acius^ ma^ aguag ductus, 
G- 3» pr*) 

Among the servitudes over country lands some think we may rightly 
reckon the right of drawing water, of driving cattle to w'ater, of grazing, of 
burning lime, of digging sand. (J. 2, 3, 2.) 

I. Rights of way. 1. Iter; 2. Actus ; TiVi. 

Iter is the right to pass, — for a man that is to walk ; not to drive a beast 
or a carriage. Actus is the right to drive cither a beast or a carriage. 
Therefore he that has iter has not actus; but he that has actus has iter also, 
and can use the road even when he is not driving a beast. Via is the right 
to pass whether driving or walking ; for via includes both iter and actus. 
G- 2, 3, pr.) 

In the absence of such a servitude, no one had a right to 
walk or pass over another's land. (C. 3, 34, 11.) 

The most extensive right of way (via) included the right of 
drawing stones and wood, and heavy-laden waggons. By the 
law of the XII Tables, the road must be 8 feet in width and 
16 feet at the turnings (D. 8, 3, 8) ; unless the parties agreed 
upon any other width. (D, 8, 3, 13, 2.) If, however, the road 
as agreed upon was not of sufficient width, although it was 
called via, it was held to be either iter or actus according to its 
dimensions. (D. 8, 1, 13.) 

4. A right of passing over (jus navigandi) a permanent lake be- 
longing to another person to one’s own land or house, was a recog- 
nised servitude, analogous to a right of way. (D. 8, 3, 23, 1.) 

II. Rights to water. 

1. Leading water (aquae ductus). 

Aquae ductus is the right of leading water through another’s land. (J. 2, 

Labeo said this servitude could be established only when 
there was an existing and known supply of water, but Paul held 
that a servitude might be created to search for water. (D. 8, 
5, 21.) The owner of the servient land could not keep back 
the water, nor refuse permission to make the necessaiy' con- 
structions for leading it off (C. 3, 34, 10.) As a rule, the 
water must be led off in pipes (fistulae ) ; but by special agrees 
inent stone channels might be allowed. (D. 39, 3, 17, 1.) 

The quantity of water that could be taken was determined 
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in the absence of agreement, by custom, not by the wants ol 
the land for which the servitude was granted (C. 3, 34, 12) ; but 
so much could not be taken as to starve the land from which it 
came. (C. 3, 34, 6.) If custom sanctioned it, the water might 
be used for irrigation. (C. 3, 34, 7.) 

If, at the granting of the servitude, no special track were 
marked out for the pipes, tlie owner of the servitude could 
select his own course (D. 8, 3, 21) ; but having done so, he 
could not of his own motion alter it (D. 8, 1, 9.) 

The owner of the servitude had a right also to cleanse and 
repair the aqueduct (D. 43, 21, 1, pr.) 

The water may be eitlier perpetual (a^ua cottidiand), or used 
only in summer {wjna acMiva). (D. 43, 20, 1, pr. ; D. 43, 20, 1, 29.) 

2. Drawing water from a well or fountain {aquae haustus). 
This is a right to go upon another’s land, and draw water from 
his fountain. The right to keep the fountain in repair was 
included. (D. 43, 22, 1, 6.) In reference to this servitude, an 
example may be quoted to show that it need not be praedial ; 
and the question whether it was so or not must be deter- 
mined by the terras of the grant. The presumption was that 
it was a praedial servitude. (D. 8, 3, 20, 3.) 

** Luciufl Titiui to Gaios Seiua, hie brother, From the water flowing 

into tl)« fountain that my father constructed on the isthmus, I grant and concede 
to you gratuitously a rill, to be led either into the house you hold in the isthmus, or 
wherever you pltuMe." This was held to be a fa^rsonal grant, and not to go to the 
heirs of Gaius Seius, or the purchasers of tiie house on the isthmus. (D. S, 3, 37.) 

3. Watering one’s cattle on another’s land {pecmis ad aquam 
appulmd). This, of course, includes the right of leading the 
cattle on to the servient land (actus). In this case, again, the 
question was one of intention ; whether the privilege was con- 
fined to the individual to whom it was given, or was attached 
to his laud, so as to go to his heirs or a purchaser of the land. 
(D. 8, 3, 4.) 

4. A right of passing on water — the converse of aquas ductus 
-•^quae edticeudae. (D. 8, 3, 29 ; D. 8, 5, 8, 5.) 

III. Right of pasture (jus pascendi). 

This was a ^right to put one’s cattle to pasture on another’s 
land. It might be either praedial or personal, like the right of 
drawing water. (D, 8, 3, 4.) 

Sevan] owneie of eeparate land* bought a right of pasture on pasture-laad. Thw 
light was enjoyod by eeveral of thtdr aucoenors ; and finally tome nt them sold their 
lands. Had the purohaaen the right of paitore I in other words, was the eenritadb 
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! Te«, If there wee no egreement to the contrary. Thli tecmt^l the proper 
hilerenoe to be drawn from all the facts. (D. a, 6, 20, 1.) 

ThiB right must be carefully distiuguished from compascnua 
ager, which is land belonging to a number of owners for the 
purpose of joint pasture. 

IV, Other praedial servitudes. 

The instances that have been given were the most common 
examples of praedial servitudes ; but there were many others, 
which need only be referred to : — 1. A right of quarrying 
stones for the use of one’s land from the^land of another {jus 
lapidis e^rimendae), (D. 8. 4, 13, 1.) 2. A right of digging for 

sand {jus arenae fodiendae) or elialk {crvtne eximendap), 3. A 
right of burning lime {jus ealcts coquendue), 4. A right of 
cutting sihn caedtta for stakes to vinea (l>. 8, 3, (>, 1 ) 

(B.) Urban Servitudes ( jura nrhatiorum praedionnn). 

Over town estates the servitudes idl attach to huildinji'.. And indeed 
they are called servitudes over town estates because all buildings arc called 
town estates, even countiy* houses. Now the servitudes over town estates 
are these : the servitude of supporting the weight of a neighbour's house ; 
of allowing a neighbour to run a beam into one’s wall ; of receiving or not 
receiving the raindrops or the water ihav flows from a neighbour’s house into 
one’s own house or yard ; and of hindering a man from raising his house too 
high so as to obstruct a neighbour’s lights. (J. 3» 

1. The servitude of support to a ImiMing (oneris fereudi). 
This servitude exists when one house rests upon a wall or 
pillars belouging to another. This is the only case where the 
duty of repairing was thrown upon tlie owner of the ocrvient 
land. (D. 8, 2, 33.) 

2. The servitude of supporting a beam or joist {iigni 
tendi). This is simply inserting beams in the wall of another’s 
house for the purpose of a covering to a wnilk alongside the 
wall, or for additional security. It may be established either 
with reference to existing beiinis (»r future eonstructious. (D. 
8, 5, 14, pr.) The owner of the wall cannot be compelled to 
maintain it in repair. (D. 8, 5, 8, 2.) 

3. Sti Hindu vel fluminis recipietuii vel non recipietidi Stillu 
eidium is the dropping of water from the tiles of a house ; Jlumen 
is when it is collected and passed on by a gutter. In regard 
to this water two different rights may exist under different cir- 
cnmstances. The adjoining land may be in want of water for 
irrigation or the like, and may secure a right to the supply of 
the rain water from a neighbour’s bouse; or the owner of a 
house may wish to get rid of the water that falls on bis house. 

2D 
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The servitnde of receiving the water (stillicidii reeipiendi) forbids 
the owner of the servient land from building so high as to 
interfere with the due reception of the rain water. On the 
other hand, the house from which the rain falls may be the 
servient land, and a servitude may exist compelling the owner 
of it to allow the water to pass on to a neighbour’s land. (D. 
8. 2, 20, 3 ; D. 8, 2, 20, 6 ; D. 8, 2, 41, 1 ; D. 8, 2, 21.) 

4. The servitude altius non tollendi prevents a house being in- 
creased in height. (D. 8, 2, 12.) This is easily understood, but 
another servitude, altius iollendiy has given great trouble to the 
commentators. 

Every owner horl a right to build as high as he pleased, although he thereby shut 
op his neighbour. (1). 8, 2, 9 ; G. 3, 34, 8 ; G. 3, 34, 9.) Where, then, is the room 
for a serviitide or si>ecial grant by which an owner should be able to exercise that 
right t One suggestion is, that a local custom might prevent houses being built be* 
yond a certain height. Thus Augustus enacted that at Rome houses should not exceed 
60 feet, and Nero passed a similar law. Severus and Antoninus, in speaking of the 
building of a bath, say it must not exceed the customary height. (G. 8, 10, 1.) But 
if by a local or general law houses were restricted to a certain height, it is difficult to 
see bow a di8]iensation from such a law could be given by one proprietor to another, 
and such a dispensation the right altiui toUendi would be. 

Another explanation that has been offered is that jus altius idUendi was applied to 
a tenement that had liecn formerly subject to a jus altius non tollendi^ and had been re- 
lieved from it by prescription {usucapio Uhertatis), According to this view, the expres- 
sion jus altius tolU-ndi is not accurate, for by prescription no jus is acquired, only the 
unfettered dominion is recovered. The jus altius toUvndi^ like the jus aedijicandi, is 
merely (tart of Uic rights of ownership. 

5. Lights and prospect {lumina^ prospectus). In the exercise 
of his right of building on his own laud, one might shut out the 
light or view of his neighbour. To prevent this, a servitude, 
the object of which was to prevent such a building, might be 
created (w<» luminibus ojiciatur, et ne prospectui offemlatur), (D. 8, 
2 , 15; D. 8, 2, 4 .) This servitude prohibited the shutting out 
of light by trees as well as by buildinga (D. 8, 2, 17, 1.) It 
applies ni>t only to existing windows, but to those made sub- 
sequently to the creation of the servitude. (D. 8, 2, 23, pr.) 
Lumm is free vision to the sky, prospectus is free vision over 
lower grounds. (D. 8, 2, 16.) 

Another kind of right existed that has been the subject of 
dispute— the right to open windows in a wall where otherwise 
it would be forbidden. (D. 8, 2, 4.) It is to this that the 
rescript of Antoninus and Verus refers, which says that when 
no aervitude of lights {luniina) exists, the owner can build, leav- 
ing the customary space between the erection and the next 
house. (D. 8, 2, 14.) 
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fi. Right of occupying space above another's land (juf pra» 
jiciendi and protegendi). The role of law was, that to the owner 
of the soil belonged all the space above the soil, and therefore 
anything overhanging from a neighbour’s house above his land 
would be, in the absence of a servitude, an infringement of his 
rights. The projections here referred to are balconies (maeniana) 
and the eaves of houses (suagrunda), which do not rest on the 
wall of the neighbouring proprietor, but simply overhang his 
ground. The right to have such projections constituted the^W 
projiciendi, (D. 50, 16, 242, 1.) Frotectufk {hence jus protegendi) 
is something projected to cover a wall. (D. 9, 3, 5, 6.) 

7. Cloacae mittendae, the right of passing a sewer through or 
below another’s ground. The owner of the sewer bad the right 
to cleanse or repair the sewer. (D. 43, 23, 1, pr.) 

Investitive Facts. 

A. Modes of Creating Servitudes. 

Gaius says that servitudes (praedial) are acquired in the same 
way as usufruct, (D. 8, 1, 5, pr.) 

1. Rights over urban estates can be created by in jure cessio only ; over 
country estates by mancipatio also. (G. 2, 29.) 

2. Usucapio. In the first place, it is alleged that incorporeal 
things cannot be acquired by tisncapto^ because they do not 
admit of physical possession. (1). 41, 1, 43, 1.) But Cicero 
speaks of the usucapio of aquae ductus^ iter, actus^ etc. A law, 
however, passed perhaps in the time of Tiberius {lex Scrd^onia), 
abolished usucapio of incorporeal things, unless simply as appur- 
tenances of laud so acquired. (D. 41, 3, 10, 1.) The extinction 
of servitudes by non-use was not, however, taken away by this 
law. (D. 41, 3, 4, 29.) 

3. Prescription. There is no question, however, that at 
least in the time of Justinian servitudes could l>e acquired 
by prescription in the same way as immoveable property. 
(C.7, 33, 12.) In the Digest, several passages state that long 
possession {bona jide) gave a good title (D. 39, 3, 26 ; C. 3, 
34, 1 ; C. 3, 34, 2) ; and a fortiori immemoijal possession. 
(D. 43, 20, 3, 4.) While there can be no doubt that ser- 
vitudes could be acquired by prescription, it is not so clear 
what the time was ; but, at any rate, after Justinian it may 
be assumed that servitudes were subject to the same rules 
as immoveables. The claimant was not bound to show that 
his exercise of the servitude began with title, but be had a 
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mfilh aetio^ in which it was only required to prove that he had 
in fact enjoyed the servitude for so many years neither by 
force nor by stealth, nor by leave {nec tn, nec clam^ nec precario). 
Bona fide$ was not required. (D. 8, 5, 10, pr.) 

4. Delivery of possession, reserving a servitude. The owner 
of two bouses, in delivering one to a purchaser, may make it 
a condition of sale that the unsold house shall have a servitude 
as against the house sold, or may give a servitude to the house 
sold against the house not sold. (D. 8, 2, 34 ; D. 8, 4, 6, pr.) 
By express agreemerft, any proper servitude can be reserved 
(redpere tervituiern,) (D. 8, 4, 10.) 

5. If any one wishes to establish any such right for his neighbour, he 
ought to accomplish it by agreements {pacta) and stipulations. (J. 2, 3, 4.) 

Aa regardf* negative ttervitudes, which coiuist merely in a prohibition of an owner 
doing lomething he had a right as owner to do, there could be nothing beyond the 
more agreement after the old forms of mancipatio and cfsiio injure fell into desuetude. 
But in the caftc* of h right-of-way, or the like, the eseonce of which was the authorisa- 
tion to the owner of it to do what otherwine he could not lawfully do, an actual user 
of the right would naturally take place, and was essential in order to enable him to 
employ the luterdicU {D. b, 1, 20) or the actio PuUiciana. (I>. 6, 2, 11, 1.) Ulpian, 
indeed, aoeiiia to H|ie;ik of tradttio an an alternative mode of constituting praedial Bcr- 
vitudea. fl). 6, 2, 11, 1 .) By traditio he means user of the servitude with the consent 
of the owner of tlie servient land. This, however, was clearly not essential to a jus 
praediorum ; lutt only to the employment of Interdicts. When servitudes were 
eatablished by rrssu} in fure, there W’as always some risk of failure through mistakes in 
the fonnalitioi, but as the Interdicts depended upon actual use, they were free from 
all such cUfficultios. 

6. A man can also in his will bind down his heir to raise his house no 
higher, lest he should obstruct the lights of a neighbour's house ; or to suffer 
that neighbour to run a beam into his wall ; or to receive his raindrops ; or 
to suffer him to go across his farm, or to drive beasts, or to lead w'ater from 

it. (J- 3» 4*) 

B. Coiiditioniil Servitudes. 

Strictly a eervitude was absolute ; it could not be created to 
date from a future day or event, nor be limited in its duration ; 
but if such limita were agreed upon, they formed a ground 
of defence (earceptio dolt mali) if the servitude were sued for in 
disregard of them. Practically, therefore, such limits could be 
imposed. (D, 8, 1, 4, pr.) 

The degree of enjoyment {modus) was subject to be varied 
by agreement Thus, a road might be granted only for a 
certain kind of vehicle, or for loads not exceeding a certain 
weight (D. 8, 1, 4, 1 ; D. 8, 1, 4, 2.) Also it might be limited 
to use on alternate days or between specified hours. (D. 8, 1, 
5, 1 ; D. 8, 4, 14.) 
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C. Restrictions on the Creation of Serritndes. 

1. An owner cannot have a servitude over his own land (na/K 
TBB S7ia servit). It would be absurd to say that an owner, who 
as such has every right of use and enjoyment, had in addition 
through a servitude one definite or particular right of use or 
enjoyment The rule is equally applicable to co-owners, 
although with less convenience: and if any co-owner desires 
to have some particular kind of enjoyment secured to him, he 
can do so only by resorting to a partition. (1). 8, 2, 20.) 

2. The right contained in a servitude troposes on the owner 
of the land subject to the servitude only a negative duty. The 
duty it c;ists upon the owner is either not to do something, 
t,«., to abstain from exercising a right, or to fi>rbcar hindering 
another from doing something wliich otherwise he would have 
a right to forbid.* If the servitude consists in not doing (tti 
non faciendo)^ it is said to negative (nervittu ntgativa ) ; if it 
consists in forbearance (iVi pntiendo), it is said to Ixi affirmative 
{uTvitus ajffinnatira), and means permission tt) do acts that 
would otherwise be unlawful. 

A right of way in an ajffrmative fervittt<!r. Tht' ownor of the ncrvksnt land ia 
bound to nufftr the owner of the dontinant land to walk on hia lami. 

A aervitude of lighU or j>roH}>ecl i» wjattre. The owner of the aerviont land ia 
bound not to do anything to Mhut out hia netgbliour'a lighU or vifw. 

In one instance, atul in only one, a fxtaitive obligation wm added to the purely iHuaJre 
conduct re()uired from the owner of land aubjcct U* a Mirritudc. A peraon wbouc wall 
or pillant were uned to iiup{uirt another man'a building, might, if it waa affroed upon, 
be obligetl not merely to suffer the sujwnitructure to re«t, but also to repai ' the walL 
This result was not reached without controversy. (Callus denuMl that an obligation to 
repair could l>e thrown upon the owner of the wall or other snp|>ort, 1>vcauii« a sorri* 
tttde could not re<|uire any | «>aitive act (in jacundo) ; but the contrary opiaion, sup' 
ported by Servius, was finally ostablisheil. (I>. 8, 6, 6, 2.) In this case, a right »» 
personam is added to, and made Uj go altmg with, the hervituiie. An a relief to the 
owner of the subjec t land, he was allowed to surrender the fcmndations, if be did not 
wiah to re|)air tliem. This case ia strictly an exception, for in the analogous servitude 
of inserting joists or beams in another's wall, no such obligation to repair could be 
impuaed. {D. 8, 5, 8, 1.) 

3. A servitude cannot be merely burdensome ; it must be q\ao 
beneficial to the possessor of the servitude. 

An agreement that A shall not go over a particuiar part of his own land, or that 
A shall not search for water in his own land, is void. (D. 8, 1, It, [ir.) 

4. There cannot be a servitude of a servitude {sermhui 
Mervitutia esse non potesl). This rule would prohibit a person 
bequeathing to a legatee a usofhict of a right of way ; but in 

> SsrmCtttimi non ca matura at, mi aUjmid /aciai quii, ad ml aliquid palialur, aui 
nam fmeiat (D. 8, 1, It, L) 
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•nob a case the heir was boniKl to permit the legatee to enjoy 
the right of way, if the legatee gave security to renounce all 
olaim to it on his death. The remedy of the legatee was an 
actio incerti (D. 33, 2, 1.) 

Titiiia hM a right of leading water (aquae duetm) through several estates. Not 
AOjr of the owners of those estates, nor any neighbour, can enjoy the right of drawing 
water (aqiuu hauHut) from the channel. By special agreement, however, that right 
oould be granted by Titius ; but such a right would not be given to them as owners or 
neighbooni, and therefore would not strictly be a servitude. (D. 8, 3, 33, 1.) 

Gains has the usufruct of land to which is attached a right of way over the land 

Biaevius. Gaius, inasmudi as his usufruct is itself but a servitude, cannot bring 
the usual action for the vindication of servitudes, but if Maevius or any one else 
molests him in the use of the road, he can sue by the interdict uti poseidetui^ on the 
ground that such molestation is an infringement of his right to the use of his land. 
(D. 7, 6, 1, pr.) 

Divestitive Facts. 

A praedial servitude was not lost by the death or capitis 
detninutio of the person to whom it was granted. (D. 8, 6, 3.) 

1. Surreiider of the servitude {remissio). This may have been 
done in olden times by the cessio in jure^ but when that mode fell 
into disuse it was done by simple agreement. (D. 8, 3, 34, pr.) 
The remission might be tacit, as by permitting any act that 
destroyed the servitude ; blocking up a wall, or building so 
high that the raindrops {stillicidia) could not fall. (D. 8, 6, 8, pr.) 

2. Merger (Cow/wsto). — Inasmuch as a servitude was a single 
detached enjoy’roent, it followed that when the person to whom 
a servitude was due became owner of the land on which the 
servitude was imposed, the greater swallowed up the lesa 
(D. 8, 6, 1.) So complete was the extinction, that even if the 
lauds were afterwards separated and belonged to different 
owners, the servitude was not revived except by the usual 
modes of creating servitude, (D. 8, 2, 30, pr.) If, however, 
the owner of the dominant land acquired only a part of the 
servient land, the servitude remained intact, because it was 

indivisible, and could not be partly lost and partly retained. 
(D. 8, 2, 30, 1.) 

8. Non -USE ^(non-ufemfo). — The period of usucapio for releas- 
ing land from praedial servitudes was two years. (Paul, Sent. 
1, 17, 1.) *1 his period w’as extended by Justinian to ten years 
if both parties lived in the same province, and twenty years if 
in different provinces. (C. 3, 34, 13.) 

An important distinctiou existed between urban and rural 
servitudes. Urban servitudes are negative, rural servitudes 
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are affirmative. A right of way, to be kept alive, must be 
exercised ; if no one actively uses the way for the period fixed 
by law, the right of way is destroyed. It is a dUeontinuout 
servitude ; it is kept up by intermittent acts from time to time, 
and cannot be continuously enjoyed. But in the case of a 
servitude of lights, the person tliat enjoys it cannot do anything 
to keep it alive ; it consists in the owner of the servient land 
not doing something, and so long as that is not done, the 
servitude is fully alive. The servitude is continuously enjoyed, 
so long as it is enjoyed at all. The nvle, then, may be stated 
thus : — In continuous servitudes, the period of prescription is 
reckoned from the time that an act is done by the owner of 
the servient land that negatives the servitude; in discon- 
tinuous servitudes, the period is reckoned from the last time 
the servitude was used by the owner of the dominant land. 
(D.8,2, 6.) 

A servitude is not lost through non-use if the following con 
ditions are complied with : — (1.) A usufructuary, tenant, griest 
or other person using the road or servitude in the name of the 
land to which it is attached, exercises such a use as prevents 
prescription being reckoned. (D. 8, 8, 20; D. 8, 24; D. 8, 6, 

5 ; D. 8, 6, 6, pr.) (2.) The use must be at the tiroes, and in 
the manner, agreed upon. (D. 8, 6, 10, I ; 1). 43, 20, 5, 1.) 
(3.) The servitude must be used as a servitude belonging to 
the land to which it is attached, and not, for example, as a 
public road. (D. 8, 6, 25.) 

4. Destruction or change <»f the property destroys any 
servitudes attached to it, as when the dominant house is burned 
dowm, and not rebuilt. But if another like it is put up, the 
servitude is preserved. (D. 8, 2, 20, 2.) If a place over which 
a right of way exists is swamped by a diversion of a stream, 
but before the period of prescription is gone the way is restored 
by the deposit of alluvium, the servitude revives ; and it seems, 
even if the time had elapsed, the owner of the servient land 
could be compelled to re-grant the servitude. (D. 8, tJ, 14, pr.) 

Remedies. • 

A. IVTIEOICTS. 

The Acitial enjoyment of •ervitudes wen lecured by interdict ; but the remedy by 
interdict wm given subject to the unnlogy to corporeul poMeeMioii. InterdicU exmitd 
only lor afllnDAtive, not tor negative eervitudes ; and their c»bject war to etop the 
owners of the gevend lands from forcibly preventing the performance of the acts oon- 
•titiitiiig the senritadet. Hence two charactcristioi of these remedies. (1) No 
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ptnoB wgld demsnd «n interdict who h*d not previously done tiie nets pemdtted hy 
the servitude ; and (2) the interdict did not deal with the question ot right, but 
eeonred undisturbed enjoyment to a person that had, whether with or without title, 
in point of fact claimed and exercised the right. (D. 48, 19, 1, 2.) 

1. Bights of way. 

1. An interdict {de Uinere actuque privato), whose object was to secure free passage 
over the burdened landy and damages {quctnti ifUercssc) for interruption. (D, 43, 
19, 8, 3 ; D. 8, 5, 2, 3.) 

The PrsBtor says : When a footpath, a driving road, or a regular road, is in dispute, 
and you have used it neither by violence, by stealth, nor by leave from another 
within the preceding year, I forbid any violence to be employed to hinder you from 
such use.^ 

2. Interdict to obtain pemfesion to repair. Every one having a right of way, had 
by Implication a right to keep the road in repair. (D. 43, 19, 3, 13.) 

The Prffitor says : When you have used a path or driving-road within the preced- 
ing year, neither by violence nor by stealth, nor by sufferance from another, I forbid 
any violence to be used to hinder you from repairing that path or driving-road, sup- 
posing you have a right so to do. He that would use this interdict must give security 
to the opposite party against any damage that, though yet undone, may be caused hy 
his fault.^ 

To obtain this interdict, the plaintiff must prove more than more quasi-possession ; 
because the right to repair is not attached to the use or exercise of the servitude, but 
only to the right to the servitude. (D. 43, 19, 3, 18.) Also the plaintiff must give 
security against any damage he may do by his repairs. (D. 43, 19, 5, 4.) 

II. Rights to water. 

1. Jqua cottUliana is water tliat might be used every day of the ye.ar (D. 43, 20, 1, 
2) ; it is opposed to aqua aestiva, water used only in summer, even if it could be used 
in winter. (D. 43, 20, 1, 3 ; D. 43, 20, 6.) 

The Prwtor says : As within the preceding year you have led the water in dispute 
neither by violence nor by stealth, nor by sufferance on his |>art, I forbid any violence 
to bo used in onler to hinder you from so leading it. (D. 43, 20, 1, pr.) 

This interdict could lie claimed by any person that had used the water under the 
conditions applicable to rights of way ; and it may be brought against every one that 
disturbs the claimant in the use of the water. (D. 43, 20, 1, 25.) The defendant 
must give security for the free exercise of the servitude, wiUn»ut prejudice to his con- 
tention that the servitude was not legally binding. (I). 43, 20, 7.) 

2. Interdict for repairs. 

There was an interdict to enable thcf owner of the servient land to repair the 
channel of the watercourse, or to cleanse it. The Pitetor says : I forbid any \ iolence 
to be iise<l to hinder him from freely repairing and cleaning out the channels, covered 
wajfs, or reservoirs, in onler to lead the water, provided only ho leads it no other- 
wise than ha did last summer, neither by violence, nor by stealth, nor by sufferance 
on your part. (D. 43, 21, 1, pr.) Its object is to secure freedom fenr the task of 
repairs or cleaning (D. 43, 21, 1, 8) ; and its aid can be obtained by the same 
persons that have a right to the use of the aqueduct. (D. 43, 21, 3, 7.) 


% 

ail ; ** Quo Uturtr aduque private quo de offUmr, vet ria, koe anno, nee vi, 
nee dam, nee prtcario ah Ulo ueut et, quomimus ita utaris, vim JUri ceCo.” (D. 43, 19, 
IfPr.) 

* Ail PteKor: *' Quo itinere aeiuque hoe anno nan vi, non doss, non prteario ah aUa 
name $$, quominus (id) iter aetumquey tU tihi jue teed, rgSeins, vim JUri vdo; qmi hoe 
interdido uH volets ie advereario dawmi u^eetif quod pet fjue vilMnn daJUim tii, eaetoL** 
VD. 43, 12, 8, 11.) 
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8. Aqwic kauHttt muI pteorii ad aqmam appaUtu, 

In this oMe, m in aquae dutAue, there nre two interdict — one to eecnre the nee of 
the water, the other for repair of the fountain or welL (D. 43, 33, 1, pr. ; 1>* 48, 
23, 1, 6.) 

4. Interdict for water drawn from an artificial reservoir (car msUffo). The Prwlw 
says ; Since from that reservoir he has been allowed to lead water by one that had a 
right to do so, I forbid any violence to be used to hinder him from leading it as he haa 
been allowed. And when an interdict shall have been given In rt^gard to Uie doing 
of the work, I will order security to Ije given for the damage that may be done.* This 
interdict to enforce a servitude of w'ater (whetlier personal or pnedial) arising from a 
eaeteUum or reservoir that is filled with public water (aqua puUiea) (1). 43, 20, 1, 89h 
is not merely po8^ewlory ; it involves the quf»tion of rigb , and is thus a test of the 
existence of any investitive fact. (D. 43, 20, 1, 45.) 

III. PUghts in private sewers (cloacae). 

In this case, again, there are two interdicts, of which the wortls of one only are 
contained in the iJigest. The plaintiff must give security against any damage he may 
do by his repairs. (D. 43, 23, 1. 12 ; D, 43, 23. 1, 14.) 

e. Actions. 

I. Actio C*on/«senVi. — Tliis action tries the right to the servitude (1>. ft, 5, 9, pr.) ; 

and the form was either, it is my right to do what you have prevenUsl ; or, it is not your 
right to do what you have l)cgun (jus milu easct jiu uon eaac acfltjicandi). It can 
be brought only by the owner of the dominant land (D. 8, 5, 2, 1) ; or by a person 
having substantially the same rights, as a mortgagee in possession. (1). 8, 5, 16.) It 
lies against the owner of the servient land (D. 8, 5, 4, 4), «>r anyone else that inter* 
feres with the enjoyment of the servitude, although in this case the intenliet wouUl 
generally be the preferable remedy. (D. 8, 5, !•) The burden of proof lay on tl»e 

plaintiff. (D. 8, f», 9, pr.) 

II. Actio Neqnt'o-la.^ An occasion arises f«*r tljis action denying the cxis^nw or 
showing the termination of a praedial servitude in two cases ; wljcn «)Uo, claiming s 
servitude, forbids an owner to do something that as owner he Inis a right to do on his 
own land (D. 8, 5, 4, 7) ; or when anyone d»>eM anything that in the almenoe of a 
servitude (whose existence is disputed) he has no right to do. (I-*. 8, 5, 17, 2 ; IX 8, 
5, 13.) The object of the acti<m is to obtain security against a rei-jlititin of the con- 
duct complainetl of |D. 8, 5, 12) ; and also damages when the defemlant has withou 
right used the land. (D. 8, 5, 4, 2.) 

The burden of proc^f usually rests on the plaintiff. There seems no reason wb>i 
in th»f case, tlie burden should be shifted, even although it casts on the plaintiff the 
difficulty of proving a negative. Undoubtedly the burden wouhi rest on the plaintiff 
in ****** where the defendant had previously esUblished an actual user by means of 
an interdict, and apiiarently the same rule held in other cases. (D. 8, 6, 6, 1 ; 
D. 8. 5, 7, 3.) 

IIL Actio PuUiciana in rm.— This action is given to a honajide poascMeor, 
right will be, but is not yet, perfected by ueucapio. Usufruct anc^ praedial servitudes 
may be thus vindicated, when there is traditw or ptUientia, by the owner of the servient 
land. (U. 6, 2, 11, 1.) 


• A it Prertor : ** Quo ex eaUeUo iOi aquam dueere ah eo, eui efut rei ju$ fait, per- 

esc ; fueettaitt sCo, uii permmum esC, dueai, rim fieri veto. QuanJoque de opera 
imterdietum erii» damni eamrijaheie/* (D. 43, 20, J, $8.) 
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laclty of baviag an obUgalioii to repair added to it» had a qwdal action. (D. 
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Definition. 

The tenure afterwards called emphyteusis is to be traced to the 
long or perpetual leases of lands taken in war granted by the 
Roman State. The rent given for such land was called vectigal 
and the land itself ager vectigalis. The advantages of the 
perpetual lease were appreciated by corporations, ecclesias- 
tical and municipal. Corporate bodies are generally inefiScient 
landlords ; and a tenure that practically relieves them from 
aU concern in the management of the land, and gives them 
simply a right in perpetuity to an annual sum, seems most 
beneficial for their interests. The same tenure was adopted 
by private individuals, under a new name, at least after the 
time of Constantine, and was extended from lands to houses. 
The State still had its agri vectigalesy but the perpetual tenure 
given by private persons and corporations was called emphy- 
teusis^ the land fundus emphyteuticarius^ the person to whom* it 
was given e^nphyteuta. It may be defined as a grant of land 
or houses for ever, or for a long period (D. 6, 3, 3), on the 
condition that an annual sum {canon) shall be paid to the owner 
or his successors, and that if such sum is not paid the grant 
shall be forfeited. (D. 6, 3, 1, pr. ; D. 6, 3, 2.) The person to 
whom the grant is made is not owner, but he has Praetorian 
actions for the property against all possessors, and therefore 
has a right tw rem, (D, 6, 3, 1, 1.) 

The question whether the emphy teuta is in law owner, appears 
in the controversy long agitated among the jurisconsults, 
whether he was a purchaser or a mere hirer. To have regarded 
him as a purchaser would have made him owner, and tlie position 
of the vendor {dominus emphyteuseos) extremely precarioua 
On the other hand, if the empbyteuta were a mere hirer, 
the rules applicable to hire would be out of place, considering 
the perpetual nature of his interest. Such are the considera- 
tions that may be supposed to have influenced the Emperor 
Zeno (A.D. 475»491) to terminate the dispute in the manner 
stated in the Institutes. 

So very closely akin are buying and selling to letting and hiring, that in 



ceMitt cases the question is usually raised whether the contract is one of 
buying and selling or of letting and hiring. 

[It has been raised, for instance, where anything is let out far off 
as is the case with the land of townsmen {mttmapes)^ let on the expreu 
condition that so long as the revenue {vectigal) is duly paid, the estate 
shall not be taken away either from the original tenant {amductar) or 
from his heir. But the prevailing opinion is that this is a case of letting 
and hiring.] 

This is the case, for instance, with lands made over to be enjoyed far ali 
time; that is to say, on condition that so long as the rent or income {pensia^ 
reditus) is paid for them to the owner, it shall be unlawful to take away an 
estate of this sort cither from the original icnaht or his heir, or from any 
one to whom he or his heir may have sold it, given it as a present or as a 
dowry, or alienated it in any other way whatever. Now, a contract such 
as this caused doubts among the earlier writers ; and some thought it 
a case of letting, others of selling. The Ux Zenoniana was therefore passed, 
which determined that the contract of emphyteusis had a peculiar nature, 
and must not lean on either letting or selling, but must rest on agree* 
ments of its own. It determined further, that if any special agreement 
were made, it should stand just as if this were the nature of the contract ; 
but that if no special agreement were made in regard to the risk oi the 
property, then if the property wholly perished, the risk thereof should fall 
on the owner, whereas partial damage should be the tenant’s loss. This is 
the law now in use by us. (G. 3, 145 ; J. 3, 24, 3.) 

Rights and DuxiEa 

A. Rights of Emphyteuta. 

1. Use and enjoyment {utendi fruendi). There can be no 
doubt that the right of the emphyteuta was larger than the 
right of the usufructuarjs but how much larger? Probably 
the scantiness of passages bearing on this subject shows that 
few, if any, restrictions were imposed on the emphyteuta. Tbe 
emphyteuta must, perhaps, for this purpose, be compared with 
the bona fide possessor rather than with the usufructuary ; for 
the emphyteuta, like tbe former, and unlike the latter, was 
entitled to the fruits as soon as they were separated from the 
land, whether gathered or not. (D. 22, 1, 25, 1.) The em- 
phyteuta was subject apparently to no other restriction than 
that he must not depreciate tbe property. Perhaps the 
strongest evidence of this view is that he was not entitled to 
compensation for improvements. (C. 4, 66, 2.) 

2. Alienatioa The emph^^teusis passed to tbe heirs, and, 
subject to certain restrictions, could be alienated. Hence the 
greater including tbe less, it could be hypothecated (D. 13, 7, 
16, 2), or burdened with servitudea (D. 43, 18, 1, 9.) 
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B. Duties of Emphyteuta - rights in personam of dominus 
emphyteuseos. 

1. To pay the rent agreed upon (canon), without any pre- 
vious demand, at the time agreed upon, and notwithstanding 
partial loss of the property. (C. 4, 66, 1.) This could not be 
increased by the owner (dominus emphyteuseos.) (C. 11, 70, 3.) 
The usufructuary paid no rent. 

2. He must manage the property so as not seriously to reduce 
its value ; but he is not to be interfered with on the grounds 
upon which a usufructtiary may be sued, that he does not act 
like a good paterfamilias. (Nov. 120, 8.) 

3. He must pay all the burdens attached fo the holding of 
the land ; and deliver the receipts (apochae) to the owner 
{dominus emphyteuseos). (C. 4, 66, 2 ; C. 10, 16, 2.) 

These were the rules applicable in the absence of special 
agreement ; but if any variation were made, it would be sup- 
ported. (C. 4, 66, 2.) 


Investitive Facts. 

I. By agi'oement in writing (pactum). (C. 4, 66, 1.) 

n. By prescription (not by usucapio). (D. 6, 2, 12, 2.) By 
analogy to servitudes we may infer prescription; and in the 
case of a possessor without title, the limit of forty years (negative 
prescription) seems to be given by Anastasius. (C. 11, 61, 14.) 

Divestitive Facts. 

I. The total loss or destruction of the property. 

IL Prescription — possession by the owner for the requisite 
number of years (usucapio lihertatis). 

III. Surrender or merger (con/usioy consolidaiio). 

rv. Forfeiture. In the absence of special agi*eement, an 
emphyteusis wnis forfeited — 

1. Fi»r deterioration of the property. 

2. For non-payment of rent, when the land was held from an 
ecclesiastical corpomtion, for tw'o years ; in any other case 
three years. (Q. 4, 66, 2 ; Nov. 7, 3, 2.) 

3. If the emphytenta do not produce to the ovmer, within 
tliree years, the receipts (apochae) for public burdens. (C. 4. 66, 2.) 

4* If he attempts to transfer the emphyteusis without com- 
plying with the rules prescribed. (C. 4, 66, 3.) 

If the owner would not receive the rent, with the object of 
causing a forfeiture, the emphyteuta was empowered, in the 



SUPERFICIES. 439 

presence of witnesses, to deposit the money in sealed bags ; and 
this tender was equal to payment. (C. 4, G6, 1 ‘ 

TRANSVESTirm: Facts, 

1. By bequest from the eraphyteuta. (D. 30, 1, 71, 5.) 

2. Alienation by delivery in the lifetime of the emphyteuta. 
This right was not unqualified. The consent of the dominus 
was necessary, and his acceptance of the new emphyteuta. 
The owner had the right of pre-emption. The prt)ceeding8 
to be adopted are prescribed by Juiainian. (C. 4, OG, 3.) 
The emphyteuta ought to transmit to thef/omtnM/t formal notice 
of the sura that a purchaser is willing to give for it. The owner 
has two months to decide whether he will take the emphyteusis 
at that sum; and if he wishes it, the transfer must be made to 
him. If he does not buy at the price named within two months, 
the emphyteuta can sell to any fit and proper person witliont the 
consent of the dmainuH, 11 Kuch a person is found, the domtnus 
must accept him as his emphyteuta, and admit him into jtosscs- 
sion either personally or by written authorisation, or hy attesta- 
tion, before notaries or a magistrate. For this trouble, the 
dominus was entitled to charge a sum (lundemium) not exceeding 
two per cent, on the purchase-money. If the owner does not 
make the acknowledgment within two mtmths, then the emphy- 
teuta can, without his consent, transfer his right to another and 
give him possession. 

RmiDiKa. 

1. The emphyteuU haa «o action in rrm (uti/u), given niter the analogy of the 
vindication for ownemhip. If he i» only a JUk |NMMeM<M>r, be haa the aeUo 
Publiciana in rem. 3. He has all the actionn and interdicU nM|uiMte to protect hia 
rights of enjoyuicut, like a uaufructuary or owner. 

SUPERFICIES, 

Definttiox. 

Superficies or jus superficiarium is a right to the perpetual 
enjoyment of anything built upon land, on payment of an annual 
rent (peusio). (D. 1» ^4 ; D. 6, 1, 73, 1 ; D. 4^, 18, 2.) 

RIGHT& 

A. Bights tn rent of Superficiarius. — 1, Enjoyment and use 
(uteruU fruendi). (D. 43, 18, 1, G; D. 43, 18, 1, 1.) 2. AUeua- 

tion, pledging, or burdening with servitudes. (D. 20, 

D-43, 18, 1,9; D. 43, 18,1, 7.) 
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B. The duties of Superjiciarius were to pay his annual rent, 
etc., just as in the case of emphyteusis. 

Investitive and Transvestitive and Divestitive Facts 
Same as in emphyteusis. 

KlirKDTSS. 

1. Actio in rem {utUin), (D. 6, 1, 75 ; D. 18, 1, 1, 6 ; D. 43, 18, 1, 3.) 

2. The poBnefisory intordictfi (i^cnerally, as an owner or possessor. (D. 43, 16, 1, 5.) 

8. Special interdict. The Prostor says : ** As under the terms of letting or hiring 

you enjoy one of the other, the wperfeiet in dispute, neither by violence nor by stealth 
nor by leave, I forbid any violence to be used in order to hinder the enjoyment. If 
any other action in regard to the superjicies is demanded, after hearing the case 
(causa coffntta)^ I will give it.” (D. 43, 18, 1, pr.) The object of this interdict was 
to give a right in rem ; previously to its introduction, the tuperJiciariiLs could only 
sue on his contract, or, if he were disturbed by third parties, call on the owner to 
transfer to him his actions against the disturbers. (D. 43, 18, 1, 1.) 

This interdict was introduced after the analogy of the interdict uti poisidetii and 
U governed by the same rules (D. 43, 18, 1, 2); cauaa cognita, if for a short period, 
no actio in rem; but if fur a lung period, an actio in rem will be given. (D. 43, 18, 
1 . 8 .) 


SECOND SUB-DIVISION. 

DEPENDENT RIGHTS W REM. 

Rights in rewy of which the leading groups have been now 
enumerated and described, may exist either for their own sake— 
that is, for tlie benefit they confer, and for no ulterior purpose — 
or they may be created, not for their utility to the person that 
enjoys them, but as a means towards another end. Thus rights 
of ownership may be given to a man as security for rights in 
personam. If A. owes B. money, B.’s only remedy is against A., 
and if A. fails, his debt is worth nothing ; but if A. gives B. 
property, which can be converted into money on condition 
that if A. fails to discharge his debt, B. may sell the property 
and pay himself out of the proceeds, B.’s position is very much 
strengthened. Such, then, is the aspect of a pawn or mortgage 
towards a creditor ; it is a mode of strengthening the weak 
point of all mere rights in personam^ by giving the creditor 
valuable rights that avail against the whole world. 

As regards a debtor, a mortgage may be looked at in 
another light; it is a way by which he may obtain tem- 
porary accommodation without entirely parting with his pro- 
perty. The first device by which this was accomplished in 
the Roman law was stmpla An actual conveyance was 
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executed by the borrower to the lender, with an agree* 
inent {contractuB Jiductae), that if the purchaae-inoney were 
repaid by a day named, the lender would re-con vey the pro- 
perty to the borrower. The conveyance was formal and 
effectual in law to vest the ownership in the lender. Ilow long 
this continued to be the only mortgage known to the Roman 
law it is not easy to guess ; but at some period unknown a 
revolution in the character of the mortgage was very quietly 
accomplished by a simple edict of the Prastor. By the old 
arrangement, the borrower obtained his^ accommodation at a 
great risk. He gave up his ownership (jiis in rem\ and got in 
exchange only an action against the lender {job in prrBonam)^ 
who might meanwhile have sold the property, and deprived 
the borrower of his remedy. The borrower ran a serious risk, 
and was, in fact, left very much to the honour of the lender. 
It is curious to observe with what emphasis of vituperation 
Cicero denounces unjust lenders ; beeuuso it shows that the 
instinctive desire of the lawgivers was to strengthen the weak 
point of the mortgage. Where the law is weak, honour is 
strong. Thus, a lender who on l)eing paid his money, re- 
fused to restore the property, or had deprived himself of the 
moans of doing so, was held to be infamous. (Cicero pro 
Caecina, 3, 7-9.) ' 


^ The completeness of our system of laws makes it difBcult for ui to realise the 
sentiments of persons in a progressive community, where legal remedies are im{jorfeot. 
“ A debt of honour ” is, however, even in these days ustially (laht in preference to 
legal debts. If, then, the fear of disgrace makes a man pay such a debt, to which a dis- 
cf^itable odour always clin,i;m we can understand how powerful the same motive 
was when the debt was held to be binding in conscience by public opinion. In truth, 
the social sanction, as it precedes in time the sanction of law, so it continues, while 
the law is imperfect, to afford a substitute by no means inefficient. In very small 
communities the social sanction is most powerful ; and, indeed, the want of legal 
remedies begins to be keenly felt only when commonities become so Urge as to impair 
the effective operation of tlw social sanction. ** Cnstomary Uw," as it U sometimes 
called not very accurately, rests in small communities npon the solid basis of the sooUl 
sanction, enforced in case of necessity by exclusion from the society. At this stage, 
**eiistom is more correctly described as ** positive morality,*' In t^ s en se explained 
by Anstin. that is, not the dictates of a man’s consetenoe, but the rules t^t his 
neighbours require him to observe on pain of their displeasure. • 

In Rome, a curious survival existed in the shape of an institution pertly 

legal, partly poIittcaL The dktiDguishiBg feature of the ancient jurispnulsM of 
1^**^ it its intense Formalism. Even when tribunals were folly established, and on* 
qusrtioning obedience was given to the civil jnrisdietton, the law hesitated to interfere, 
socospi when the transactioBS wsve of the most formal and solemn character. To 
abridge the gulf that thus separated the ** positive law ” from the ** positive morality ** 
ol the Bomaos, power was gives to the oeosortobnadofleiiders with ignominy is the 
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The change introduced by the Praetor was one that, without 
really weakening the security of the lender, gave complete 
protection to the borrower. It proceeded on the distinction 
already described between possession and property. Let the 


Register of citizens, and to degrade a member of the Senate or order of Eqaitet^ or 
to remove a man from his tribe, and thus deprive him of the right to be a soldier. In 
this way, the sanction of public opinion came almost to merge in a legal institution ; 
but the imperfe(;tion of the machinery necessarily limited its application to gross 
breaches of confidence and to offences of a criminal character, that were not vet 
brought within the scope of the criminal law. 

Various instances have been mentioned in which a defendant, in addition to 
ordinary damages, was subjected to itifaniia. A condemnation for theft, robbery, 
or fraud, entailed infamy. So a partner, a mandatariua^ a depoBitariwt^ 

^ a mortgagee (in contrartuB Jidurwr only), if condemned for wilful breach of duty, 
was held to be infamous. (D. 3, 2, 1 ; Gic. pro Caec., 7'0.) 

The exact consequences of infamia have been the subject of dispute. The reason 
ap]>«arH to be that infarnia was a republican punishment, carrying with it exclusion 
from ]Kil{iical life ; not merely from office (Aonorcs), but even frf>m the right to vote in 
elections {nvftraf/ium). The exclusion from public offices seemH to have been continued 
under the Kmpirc. (C. 12, 1, *2 ; D. 48, 7, 1, pr.) Another effect of mfamia was 
exclusion, under the edict of the Pnetor, from the office of attorney. No one could 
acton l)ehalf of am»tl)er in a lawsuit, if he vere infamous unthin the meaning of 
the edict. (1). 8, 1, 1, 5.) This implied that the infamous jHirHon could not bring a 
pofmlariB actio (1). 47, 23, 4), unless he had a |Hirsonal interest in the result of the 
action. ^,1. 4, 13, 11.) Again, no infamous person could act ns adscBBor to a magis- 
trate. (1). 1, 22, 2.) When infamy wits attaelied to a man by judgment of a court 
of law, it couhl Iw removed only by the auth(»rity of the Kmpen*r. (I). 8, 1, 1, 10.) 

Another disability imposed on the in/amcB during the Empire was removed by 
Justinian. The lex Julia et Papia Poppaea^ while having for its main object the 
encouragement of marriage, introduced (‘crtain restraints on marriage with the object 
of preventing high-bom iiersons contractile' marriage with those beneath their station. 
It also prohibited freeborn men from marrying certain classes of women. According 
to tlio inter])r«tRtion put ujmiu the lex Julia by Uie jurisconsult, the restriction was 
extended to all ]>ersons declared infamous. But Justinian ref>ualed the lex Julta in so 
far as it ini)Kised restraints on marriage, and thus deprived in/amia of one of its 
stings. 

It is a moot point whether i^famia rendered a person incapable of being a witness 
to a legal transaction or in a court of law. Savigny's opinion is, that infamous 
porsons were not ob bucA excluded from giving evidence, but that most of the persons 
disaltled from s cling as witnesses by special statutes were at the same time infamous. 
The Xll TabW contain a provision tLkt if a a-itneM to a maHcipaiio refuses to give 
evidence in supitort of the transaction, he shaO be infamous (twpro6itf) and inteBtoAilisJ 
The interpretation put upon the word itUeBtabilis in later times, was not merely 
the infamous person ‘could not be a witness in court (D. 22, 5, 15, pr.), but that he could 
not take part in any transactiona requiring witneeses. (D. 28, 1, 28.) Thus he 
oould not make a wilL But it would appour Uiat the special disability expressed by 
the word iuteBtabi l iB existed only vdmn cieeted by a spei^ statute, and th^foie was 
net in all oases a rasult of it\famia, 

w mxrii tCBiarier lihreperntwe fueeit, m teBtiatoB^m faiaturt improUuB imtuta- 
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lender in effect, said the Preetor, have the possession of the 
property ; but let the ownership remain with the borrower : 
let him retain his right in rem^ and all the benefits (as, 
uBucapio) that are attached to ownership. The lender has the 
actual possession, and (if so agreed upon) the right of sale 
(guarded by conditicms preventing an improper or wrongful 
sale), which make him as secure as if he were owner ; the 
borrower is still (»wijer, and has therefore a remedy, not only 
against the lender, but against the whole world. This then 
was a typical mortgage, in which tlio lender obtained as 
much, and only as much, as was necessary to secure his 
loan, and the borrower, with the smallest possible loss, ob- 
tained the accommodation that he desired. This is the pignm 
of the Roman law. 

When first authorised by the Prrotor, the pujnnn wjis con- 
stituted on a narrow but instructive basis. The Prmtor 
sanctioned such a security only when tlie tiling in question 
was actually given into the possession of the lender. Hence 
the difference between the contract of fulucia and that of 
pipnuH : in the former, there was a formal conveyance by 
mancipatio or cessio in jure (G. 2,59) ; in the latter, there was no 
conveyance, but only change of possession. Once the thing 
was in his possession, the lender had the right of sale ; other- 
wise, he had not. 

But although an improvement on the fiducia^ the pignun 
was still inconvenient. The lender did not always d( sire the 
possession of the thing pledged, nor did the borrower always 
w’ish to part wnth the pos-session. Loss might be inflicted 
on the borrower without any corresponding benefit to the 
lender. Plainly, then, a last step remained to be taken, — to 
dispense with the transfer of possession. The last, or rather 
the penultimate step, was due to one Servius, of whom nothing 
seems to be known but the name, and that he lived before 
Cicero, who introduced an action by which he gave the landlord 
of a farm a right to take possession of the stock of his tenant 
for rent due, when the tenant had agreed that the stock should 
be treated as a pledge. This was the actio Serviana, It was 
extended, under the designation of Actio quant- Serviana, or 
Itypothecaria, to all cases in which it was agreed between 
borrower and lender that anything should be a pledge when 
possession was not delivered to the lender. Hence arose the 
kypoiheca^ or pledge of a thing by mere agreement (without any 

2 R 
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formality), and without the delivery of possession. The remedy 
of Servius availed not only against the borrower, but against 
all other persons, and thus established a true right in rem. On 
the other hand, the borrower kept his property in his possession, 
and enjoyed it until he made default in the payment of his debt ; 
thus suffering no present inconvenience, and being enabled to 
borrow on the most advantageous terms. 

It must not be supposed that because the three stages marked 
by the words Fiducia, Pignus^ Hypoihecay were successive, that 
upon the introduetioif of the higher process the lower disap- 
peared. In point of fact, pledges with and without possession 
continued to exist, and were subject to precisely the same rules, 
so that they fall to be considered together, and may in fact be 
treated as one. (D. 20, 1, 5, 1.) The earliest {fiducia) long co-ex- 
isted with the other two, and may have flourished up to the time 
of Constantine. That Emperor, however, gave it a death-blow, 
for he abolished the lex cornmissoria^ which was of the essence 
of the fiducia; namely, that if the money borrowed were not 
repaid by a given day, the pledge would be forfeited, and 
become the absolute property of the lender. Moreover, when 
the ancient forms of conveyance, mancipatio and cessio in jure, 
fell into disuse, the fiducia lost the other pillar upon which it 
rested ; and in the time of Justinian, if not earlier, it had 
passed into oblivion. 

FIDUCIAE CONTRACTUS. 

Definition. 

A conimcius fiduciae is when anything is conveyed by man- 
cipatio or cessio in jure, witli the condition that if a certain sum 
is paid by a certain day, the thing shall be re-conveyed.^ 

Rights. 

A. Rights of Creditor. I. Rights in rem, 

1. The creditor to whom anything is conveyed {fiduciae caxim) 
is owner, and may convey the property. Thus, if a creditor 
bequeaths the Idling to some legatee, the debtor who conveyed 
the property must sue not the legatee for the thing, but the 
heir of the deceased for damages. (Paul, Sent 2, 13, 6.) 

2 . The creditor has an inalienable right to sell. An agree- 

ntm rt» aiiqum §mwmukit anitvoe pecrnmiae grahu wi wurndgmimr ffd m 
etUlhtr, {itidor. Oriff, F. S6, SS.) 
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ment that he should not have power to sell, if the debtf>r made 
default, is void ; but it is valid so far that the creditor must 
make a formal notification (^oUnniter denuntiart) to the debtor 
before proceeding to the sale. (Paul, Sent, 13, 3.) 

II. Right in personam. The creditor is entitled to expendi- 
ture on improvements (si creditor rem nduciariam fecerit meliorem), 
(Paul, Sent. 2, 13, 7.) A second mortgagee has a right to pay 
off a prior mortgagee and get possession. (Paul, Sent. 2, 13,8.) 

B. Rights of Debtor. 

1. Rights in personam. 1. lie may sefl the property ii it will 
yield a surplus, and the creditor is hound, on receiving his 
money, to remancipate the property, and enable the dt*btor to 
give a good title to the purchaser. (I’aul, Sent. 2, 13,3.) But 
he cannot sell to the creditor, who is in law already owner 
(D. 13, 7, 40, pr.) ; lu^r can the creditor buy it even thnnigh or in 
the name of another person, uidess with the consent of the 
debtor. (Paul, Sent. 2. 13, 4.) 

2. If the creditor sells [before the day named for forfeiture (f)], 
the debtor is entitled to any surplus after discharging the claim 
of the creditor. (Paul, Sent. 2, 13, 1.) 

3. Tlie debtor is entitled to a reconveyance on paying the 
sum agreed upon within the time agreed upon. 

4. All that is gained tlinaigh a slave pledged, goes to reduce 
the principal debt. (Paul, Sent. 2, 13, 2.) 

Investitive Facts. 

Mancipation Cessio in jure. 

Divestitive Facts. 

1. Fulfilment of couditi(»n, default of debtor. (FiducUi con^ 
mittitur)n — (Cic, Pro hlacco, 2l,49-ol). 

2. Usureceptio, 

There arc still some further grounds on which a man can acquire by 
usucapio what he knows to be another’s. For suppose a man has given 
by mancipatio or by in jure cessio some property to another fiduciat 
causa, and then himself comes to possess that same property, then he may 
acquire it by usucapio within a year, and that even if it be landed property. 
This kind of usucapio is called usureceptio, because that which we once had 

we now recover by usucapio. (G. 2, 59.) 

Now ever>* feducia is contracted cither with a creditor in right of the pledge, 
or with a friend, that our property may be in greater safely with him. If, 
then, it is with a friend, usureceptio is certainly open to us in any case. But 
it with a creditor, it is open to us in any case only if the money is paid. 
So long, however, as it is not paid, usureceptio is open only if the debtor 
li ^f neither hired the property from the creditor, nor asked to be tenant*at* 
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will (precario). But if not, a gainful usureceptio is open to the debtor. 
(G. 2, 6o,) 

Remedies. 

A. Rights in •pertonam of Creditor. Actio Jiduciae contraria, (Paul, Sent. % 13, 7.) 

B. Rights in penonam of Debtor. Actio Jiduciae directa. 

This wan an action 6onae Jidei^ and condemnation involved infamy. (Cic. pro 
Caeoina, 7*9.) 

PIGNUS AND HYPOTHEC A. 

Definition. 

Between piptus (pledge) and hypotheca (mortgage) there is no difference, 
80 far as regards the actio {guasi-Serviana) for recovery. For when creditor 
and debtor agree that any property shall be bound by the debt, then that 
property is included under both those names. But in other points there 
is a difference. For under the name pignus is properly included, as we 
say, what is at the lime handed over to the creditor, especially if moveable ; 
whereas, that which is not handed over, but is made liable by the bare 
terms of the bargain, is properly included under the name hypotheca. 
0- 4. 6, 7.) 

The distinction between Pi{fnufi and fft/pothcca had nothing to do with the difference 
between moveables and imuiovoables ; but some jurists thought, erroneously, that 
pi(p%tu was confined to moveables. (D. 50, 16, 238, 2.) 

Generally a pignm or hypotheca consiated of rights in reni 
over sluven or things, given as security for rights in personam. 
But it might consist of a right tw personam that the debtor had 
against n third party, given as security to the creditor for a 
sum due by the debtor. 

Gmu« is a croditor of Titius for 50 aurri, and Gaius owes Maevius 20 aurci. Gaiua 
may convey to Maevius his ((vaius') right t«> sue Titius for 50 aurti, as a security for 
the 20 aurri he owes to Maevius. If, in enforcing this security, Maevius recovers the 
50 aurri from Titius, his debt is wiy>ed off, and he must hand the balance to Gains. 

Suppose, insteiui of 50 aurri, Titius owed Gaius a slave on a contract of sale, and 
that Maevius rec«n’erod the slave from Titiua Then Maevius would hold the slave as 
a ple<lge for the 20 aurri (laius owed him. (D. 13, 7, 18, pr.) 

Again, Titius gives a hum of 100 aurri to Gaius to rebuild his house, and, as we 
diall see, aci^uires an implied hyinithec '>ver the house. It was agreed that the rents of 
the tenants also should hy]K)thecated to Titius. Then Titius can sue the tenants 
(by utilU actio), and compel Uiem to pay him over their rents. (D. 20, 1, 20.) 

Rights and Duties. 

A. Right8 in fern. 

(a.) Rights in rern of creditor. 

I. If the creditor is not iu possession, and if he is in a position 
to sue the debtor for the debt, he can bring an action to recover 
the possession of the hypothec from him or from anyone in 
whose hands it is. (C. 14, 18 ; D. 20, 1, 17 ; G 8, 28, 12 ; 

G 8, 14, 15.) 
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If there is an ag^ement that the creditor shall not sue for 
one year, the same period will be applied to the h-rpothec. 
(D. 20, 6, 5, 1.) If the obligation is conditional, poaecRHion of 
the hypothec can be demanded only when the condition ha« 
occurred and the debt liecome due. (D. 20, 1, 13, 5.) 

II. The right of sale. 

On the other hand, a creditor can hy aj^reement alienate a pledge 
although it is not his property. Hut |>crhaps this may seem to be 
done on the understanding that it is the wish of the debtor that 
the pledge should be alienated ; for he originally made the ugrcctnent that 
the creditor might sell the pledge if the money were not paid. 

But lest creditors, on the one hand, should be hindered in pursuing their 
rights, and lest debtors on the other should t(K> hastily lose the ownership of 
their property, we have, by our constitution, taken measures and Hxed a 
regular course of procedure in the enforced sale (titstriu/fo^ of pledges, by 
which sufficient and ample provision is made for the interests of both parties. 
(J. 2, 8, I i Cj. 2 , 64 *) 

The provisions made hy JuMtinian won* as follow If the parties aKrnod as Ui titt 
manner, time, etc., t»f the sale, their a^'ernent was to Iw olsH^r^iMi ; if oothiiig was 
said in the contract an t<i the {Miwer of huIu and the rrwiitor w UIuhI to sell, ho must, if 
he had potwossion, give hirinal notics* of his intention to the debtor ; «*r, if be had not 
possession, obtain a judicial decn*e ; uint after two \« an» frt>iu either of tlioi*« events Im 
could seU. (C. b, 34. 3, 1 ; I>. 13, 7, 4 ; 1». 13. 7. 6.) 

If the «ame thing Imn l>ecii hyp(»thcciitf*(l HucccwHivcly to 
several persons, only the first c»f theiii has the power of sale, 
unless a subsequent creditor has, in the iikkIcs hereafter t(» be 
described, put himself in the place of the first. (D. 20, 5, 5, pr. ; 

C. 8, 18, 1 ; C. 8, 18, 8 ; C. 8, 18, />.) 

The power of sale being given to securt* a debt, cannot be 
exercised until the <lebt really exists (I>. 20, 5, 4) ; t>., until the 
creditor is in a position to sue the debtor; and it ceases, if the 
principal and interest are [>aid. (C. 8, 2H, 2.) But the power 
remains until the tcJwie of the debt is discharged; and, there- 
fore, so long as any part of the debt is unpaid (C. 8, 28, 8), or 
of the interest, or of the expenses necessarily incurred by the 
creditor, the creditor retains the power of sale. (I>. 13, 7, 8. 5.) 

A b>(K>tbec iR made to Mx un; mi Mmuwl pwymcfit, to cf»mt: inUt effect only if the 
money m not })aid on each pro(*er day bo** mo quaqut die fiAmtiia mduta eeC). A aak 
cannot take effect until the la»t inatalment b due and unpaui If, however, the ph n sw r 
it that it c«»mes into effect if any of the money ia not i*aid tm the pr«»{ier day (n ftoi 
peeutua sua die mduta non rrif), tiu> property mny he aold alter defanit of the fiivi 
instalment. (i>. 13, 7, 3 ) 

III, The right of foreclosure. 

The Fiducia was essentially a self-acting foreclosure ; if the 
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debtor did not pay by the day named, the pledge became the 
absolute property of the creditor. After the analogy of this 
contract, in all probability, was introduced what is called the 
Ux commissoricL, or condition that the pledge should be for- 
feited to the creditor if payment was not made within the time 
limited. As we have seen, this condition could be inserted in 
mortgages down to the time of Constantine. (C. 8, 35, 3.) 
About a century earlier, however (a.d. 230), Alexander in- 
troduced a new kind of foreclosure, which was afterwards 
more fully developed by* Justinian. According to Alexander's 
oonstitution there must be a public notification of the hypothec 
and a year’s delay. Finally, the ownersliip could be got by 
the creditor only by special petition to the Emperor. (C. 8, 
84, 1.) 

Justinian allowed foreclosure only when the creditor was 
unable to find a buyer at an adequate price. If the debtor and 
creditor live in the same provincc3, the creditor must give formal 
notice after two years from the time that the obligation has 
accrued. If they live in difierent provinces, the creditor must 
apply to the provincial judge, wdio will serve a notice on the 
debtor, giving him a certain time to come in and pay the debt. 
(C,8. 34, 3, 2.) If the debtor cannot be found, the judgment 
gives him a certain time to appear ; if he does not appear, or 
appearing does not pay, the creditor will obtain the ownership 
on petition to the Emperor. After that the debtor has still two 
years’ grace ; but if he does not pay all principal and interest 
within that time, the ownership of the creditor becomes irrevo- 
cable. (C. 8, 34, 3, 3.) 

IV. Right to hypothecate and to let the thing hypothecated, 
or t^ transfer the hypothec to another.’ (D. 20, 1, 23, pr.) 

A. ia creditor of B.. mnd hM got the Tusculan farm hypothecated to secure the debt. 
A. eaa in turn give this farm to C. aa security for a debt due by him to C. (C. 8, 
S4, S I D. 20. 1. 18, 2 ; D. 44, 8, 14, 3 ; C. 8, 24. 1.) 

If, however, B. pays off A.'s debt, then C.*s hypothec is at once annihilated. 
(D. 18, 7. 40, 2.) 

A., instead of hypothecating the land, could sell the hypothec, so that another 
i^onld succeed to hia pUfe. (D. 20, 4, 19.) 

(&.) Bights in retn of the debtor. 

Subject to the rights of the creditor, the debtor still 
remains owner (domiutu)y and therefore can sell the thing hypo- 
thecated, but without prejudice to the creditor (C. 8, 14, 9) ; and 
may, under a rescript of Severus, sell it even to the creditor. 
(0. 20, 5f 12, pr. ; C. 8, 14, 13.) Also, all accessions to the thing 
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liTpotiieoated belong to the debtor, and he suffers any loss that 
may arise by injmy or evil befalling it. (D. 20. 1, 21. 2; C. 4 , 
24, 9.) Hence, whatever is acquired by a hypotliecated slave 
goes to reduce the principal or interest of the debt. (Paul, 
Sent. 2, 13, 2.) 

B. Duties (reciprocal) of Creditor and Debtor. 

(a.) Duties of creditor = Rights in personam of debtor. 

I. To return the thing hypotliecated if in his possession 
when the obligation for which it was given has lH.‘en disi'hiirgod, 
or tender of payment has been made.* (D. 13, 7, 9, 3 ; D. 13. 
7, 40, 2 ; D. 13, 7, 20, 2.) It would appear that the creditor 
could retain the pledge unless other money that ho lent with- 
out hypothec 'was also repaid him, at least if he liad possession. 
But this was only as against the debtor. (C. 8. 27. 1.) 

A creditor, too, tliat has received a pledge is under an ohlii^atio rf. For 
he is liable to an actio pij;neratitia to make him give up the thing he received. 

(J. 3. Ml 4.) 


IL If the creditor exercises his power of sale, he must give 
the surplus, after paying himself, to tlie debtor. (l>. 13. 7, 42.) 
If he has not got the money, the debtor may require him to give 


his autliority to sue the purchaser. (D. 13. 7, 24, 2.) 

III. If he is in possession, the creditor gathers the crop and 
sets it off against the debt. (C. 4, 24, I ; C. 4, 24. .1.) This 
includes tlie services of slaves and the n*nt of houses (C. 4 . 


24, 2), and generally every benefit derived from the property. 
Hence also any damages the creditor may have rt^ceived on 
account of things stolen must Ihj added, unless the debtor was 

tlie thief. (D. 13, 7, 22, pr. ; D. 47, 2, 79.) 

The creditor, if it were part of the contract, iniglit, however, 
keep the produce {fructui*) instead of interest ; and this was a 
well-known arrangement called antichresis. {Ut creditor pro 
pecuniae dehitae usnris, fructus rei jn^noratac tiabeaL) (D. 20, 1, 
11, 1 ; D. 13, 7, 33.) 

IV. Generally, the creditor is answerable for wilful or 


negligent harm. 


But since a pledge is given for the good of both parties— for the debtor's 
good, because the money is more readily lent him ; for the creditor’s, because 
the money he lends is in greater safety— it is held to be that the 

creditor in guarding the property should use all possible {fxacia) diligence. 
If he docs this, and yet by some chance mishap loses the properly, he 
is not answerable ; nor is be hindered from claiming the money lent (J. 


3i *4* 4-) 



440 


MORTGAGE. 


(i.) Duties of debtor = Rights in personam of creditor. 

I. If he is in possession by gratuitous permission or hire 
from the creditor, and the creditor sells, he must deliver up 
possession, and is liable for damages if he does not. (D. 13, 
7, 22, 3.) 

IL He must pay all necessary expenses incurred by the 
creditor for the property hypothecated; as, e,g„ repairing a 
house, or medical attendance on a slave, although the slave died 
and the house afterwards was burned. (D. 13, 7, 8, pr.) 

A quention aHiteii whether ex|)enBeH not neceRsary, but beneficial to the property, 
ought to lie allowed. Paul Rpeaka generally of improvements (Paul, Sent. 2, 18, 7), 
which would include beneficial ex{>enditure {viUet impemtcu ). Ulpian speaks with 
more hesitation. (D. IS, 7, 25.) He recommends a middle course to the judge ; on 
the one hand, not to be too burdensome on the debtor ; and on the other, not to be too 
fastidious in disallowing l)eneficial expenditure by the creditor. He puts two cases 
illustrative of his meaning. A creditor teaches slaves a handicraft or skilled work. 
If this was done with the consent of the debtor, of course the expenditime must be 
allowed ; also, if the creditor only followed up what had already l»een begun. Neces- 
sary instruction must also be allowed, but further than that Ulpian was not inclined 
to go. The other C4ise is somewhat dififerent. A large forest or pasture is hypothe- 
cated by a man who is scarce able to pay the creditor ; this creditor cultivates it, and 
makes It worth a great dual of money. Ulpian thought it was ttK> hard that the 
debtor should thereby be improved out of his property. 

HI. Ho iiniKt pay all damage sustained by the creditor 
through the use of the thing hypothecated. Thus, if he 
knowingly hypothecates a slave, a habitual thief, he must pay 
all damage sufiered hy the ore<litor, and cannot escape by sur- 
rendering {no,rae deditio) the slave to the creditor. (D. 13, 7, 
31 ; I). 47, 2, hi, 3.) But if he were ignorant of the character 
of the slave, he was permitted the indulgent alternative. (D. 
47, 2, hi, 1.) 

C. Rights of Concurrent and Subsequent Creditors among 
themselves. 

I. When several creditors acquire their hypothec in the 
same thing at the same time, they have equal rights : one has 
no preference over the other. (D. 13, 7, 20, 1.) 

II. When the Sfimo thing is hypt)thecated at different times 
to several persons, he that has the first hypothec excludes all 
the others ; he is entitled to be paid in full, and the balance 
only i^distributed aiming the subsequent creditors in tlie order 
of priority. 

What is priority iu time? The time in question is the date 
of the ooutnict of hypothec, not of obtaining possession, nor of 
the debt for which Uie hypothec is given. 
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Titiiis hypothecates his farm to Maevitis, and nothing is said about a power of sale : 
afterwards he hypothecates the same farm to Gains, giving him an express power of 
sale, and delivers to him possession. Maevius is prior, and is entitled to be paid in 
full before Gains gets anything. (D. 20, 4, 12, 10.) 

Marcus gives a loan to Fabius without security, and afterwards Fabius borrows 
from Gallus, and gives him a hy].K>thec on his estate. Then Fabius gives Marcus a 
hypothec on the same estate. Gallus is first, because, though his debt is later, his 
contract of hypothec is earlier. (D. 20, 4, 12, 2.) 

Servius promised money to Gains conditionally, and by way of security at the same 
time hypothecated his farm. Before the condition was fulfilled Servius accepted a loan 
from Titus, and hypothecated the same farm to him. Afterwards the sum promised b* 
Gaius became due, the condition having been fulfilled. Which was {irior, Gains or 
Titus ? Gains is first, because, according to the rule of*Roman law, when a condition 
was fulfilled, the obligation was regarded as taking effect from the luoinent it was 
made ; and thus Gaius was first witli the obligation as wtdl as the hypothec. (U. 2U, 
4 . 11 . 1 .) 

An heir pledges a farm belonging to himself as security for a conditional legacy 
that he is bound to pay. Afterwards he plc'dges the same farm for money lent to him- 
self. The condition of the legacy is fulfille<], and it l>eeomes )>ayable. The legatee is 
preferred to the lender, because of the retroactive effect of a fulfilled ouuditiun. (1) 
20,4,9,2.) 

Priscus hired a bath from Julius fnun the next kalends, and agreed that his slave 
Eros should be security for the rent. B«Jore the ksilends Priscus ls*rr»»we«l money fiwn 
Maevius, and hyisithecated Eros to him. In this case Julius had priority to Maevius, 
although there was nothing actually due for rent at the time .Maevius made his ad> 
vance. The reason assigned is, tluit the hypothec was attiu’htsl to tin* contract of bint 
in such a manner that, without the con'-ent of Julius, it could not Ih) got rid of. 
Julius had the first h 37 >othec. (D. 20, 4, 9, pr. ) 

Gallus agrees with Semprouius to lend him money by a r<*rtain day, the farm of 
Sempronius to stand as security. Then, before any money h:wl Ijeen stlvanced, Sim* 
pronius borrowed from Titius, ami hy|K>the<*ated the saiio’ f.ann. Gallus afterwards 
advanced money, under the agreement, to .Sempronius. Which has pn»»rity, Gallus 
or Titius? It seems Titius ha<l the f»ri rity. The distinction bittweeu this and the 
former case seems to be as follows ; hen i’riscus hired the bath, it was out of his 
power to prevent the obligation accruing for the security widt h the hy|ir>thec was 
granted. Unless he were reli*‘ved by Julius frtuii the contract - f hire, the rent Ujeame 
due by the mere lapse of time, whether Priscus f>ccupied the bath w not In Uiv 
second case, Sempronius ce.nainly was not bound to accept any money from Gallus, 
even which is doubtful — if G alius were ixmnd t4) ail vance the money. It lay, there- 

fore, entirely with Sempronius w'bethi r any obligation woultl lie incurred towanls 
Gallus or not. Tliis seems to distinguish the case from conditional obligations, in 
which the condition is out of the power of the debtor ; and thus no obligation arose 
between Gallus and Sempronius until Gallus actually siivaiiced his money. This 
being posterior to the advance ol Titius, the Utter, accordingly, had priority. (D. 
20, 4, 1. 1 ; D. 20, 4, 11, pr.) 

A fanner {eolonus) agreed with bis landlord, Titius, that the stock brought on the 
farm should be bvpotbecated for the rent. Before bringing to t!^ farm part of what 
would be stiKik be pledged it for a loan to Maevius. Tlien be brought it to tlgf; farm. 
Here Maevius has the [iriority, because the agreement with the Undiord did not gite 
liiw» a hypothec until t^ stock was sotually on the farm. (1>. 20, 4, 11, 2.) 

A person that pays off a prior creditor is entitled to priority. 

SdiM borrowed from Titius, and hypothecated to him a house. Then be borrowed 
from Mneriaa. hypothecating the tame booae. Gaina sow advanced uumej to Seim 
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to enable him to pay off 'ntina, on condition that he ahonld have the hypothec that 
had been given to Titius. Gains is prior to Maevius. (D. 20, 4, 12, 8.) But the 
contract must be clearly on the condition that the same thing should be hyputhe* 
cated, and that Gaius should take the place of Titius (ut idem pignus ei ohligetur^ et tn 
locum. eju» auccedcU), (C. 8, 10, 1.) In the same case, Maevius had a right to pay 
off Titius {jus offerendi) on tendering the amount of the debt and interest for which 
the house was hypothecated. (C. 8, 10, 4 ; B. 20, 4, 20.) 

Lucius Titius advanced money on interest on a hypothec ; and to the same debtor 
Maevius advanced money afterwards on the same security. Is Titius entitled to 
priority for the interest due — not only l>efore, but after the advance of Maevius t He 
is entitled to the whole of the interest and jirincipal. (D. 20, 4, 18.) 

Maevius advanced a sum to Titius on a hypothec of a house, and afterwards Seius 
’lent 50 aurci on a hypotheS of the same house. Subsequently Maevius made a 
further advance of 40 aurei on the same security. Suppose the bouse w’as not worth 
more than the first advance of Maevius and the 50 ourri of Seius. If Seius paid 
Maevius the first advance and interest, he was entitled to hold the house, and pay 
himself before Maevius could claim the second advance of 40 au7'eL (D. 20, 4, 20.) 

Exceptions the to rule of priority. 

Tii^ Romans had no registration of mortgages, either for 
moveable or immoveable property. But if a hypothec were 
made by public deed — t. e., sealed in the presence of wit- 
nesses and prepared by a notary (tabellio) — it had priority 
over hypothecs attested only by private documents. Leo gave 
the same privilege of priority to a private writing signed 
by three good and respectable witnesses (C. 8, 18, 11); and 
Justinian continued and confirmed the privilege. (Nov. 73, 1.) 
But in certain cases priority in time was postponed to other 
considerations. 

1. The Imperial Exchequer {Fiacua) came before all creditors 
for ai'rears of fines. (C, 4, 4fi, 1.) 

2. If money was advanced to buy office (militia) expressly 
on the condition of obtaining priority, the loan obtained priority. 
(Nov. \\ 7, 4.) 

3. A married woman has the first preference in suing for the 
recovery of her doa^ hut she has no preference in respect of the 
donatio ante nuptiaa, (C. 8, 18, 12, pr.-2.) 

Wc have also given her an implied mortgage {hypotheca^ ; and further, 
we have held that she is to be preferred to other mortgagees, but only when 
she is tr)‘ing in person to recover her dowxr. It is forethought for her alone 
that has led us to 'bring in this rule. (J. 4, 6, 29.) 

4. An advance of money on the security of any house or 
property for the purpose of preserving it from destruction, 
ranks next in order of preference. (D. 20, 4, 5.) 

Other privileged hypothecs rank according to their priority 
in timei are preferred to all non*privileged hypothecs. 
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1®. ’Ihe hypothec of pupils over property bought by their 
tutors with their money. (D. 20, 4, 7, pr. ; C. 7, 8, 6.) 

2®. The hypothec of one that advances money, or pays for 
the rebuilding of a house, on that house. (D. 42, 5, 24, 1.) 

3®. The hypothec that one has over a thing bought with his 
money, if he has specially bargained for it at the sale. (C. 8, 
18, 7.) 

Other hypothecs took the rank determined by their order in 
time ; and it need hardly be added, that all secured creditors 
were preferred to those that were not seiiured by pledge or 
hypothec. (C. 8, 18, 0.) 

" Investitive Facts. 

A. Modes of Creating a Hypothec. 

(A.) By agreement between debtor and creditor. 

I. Simple agreement (nuda conventio)^ without any formality, 
without writing, and without delivery of possessicui. (D. 13, 
7, 1, pr.) This was strictly hypothera. The precise words are 
immaterial, provided they disclose nn undertaking tlnit anything 
shall be hypothecated to secure tlie performance of any obliga- 
tion. (D. 20, 1, 4.) Thus, a person in his absence might 
hypothecate his property by letter or messenger. (1). 20, 1, 
23, 1.) The agreement was generally in writing, but that was 
not essential. (C. 8, 14, 12.) 

II. Simple agreement, with delivery of possession to the 
creditor { jdgnus). (L). 13, 7, 1, pr.) 

III. By last will. If the debt is in existence, the hypothec 
dates from the death of testator ; if not, then from the exist- 
ence of the debt. (D. 13, 7, 2G, pr.) 

(b.) By operation of law (Jacita hypoUteea). 

Certain persons in respect of certain debts were invested by 
special enactments with a hypothec over the whole or particular 
parts of the property of their debtors. We may divide those 
cases into two groups, according as the creditor had a hypothec 
over all the property of his debtor, or over particular things 
only. 

(ct.) Implied hypothec over all the property of Ae debtor. 

1. The hypothec of the Exchequer (Fucus) extended to all 
the property of its debtors, and even of the sums due to them 
{namina) if they were ascertained and undisputed (liquida), 
whether the debt was for taxes or contract (D. 49, 14, 46, 
8; C. 8, 15, 1; C. 8, 15. 2; C. 4, 15, 3.) 
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2. The husband had a hypothec for the dos, if he were evicted 
from the dotal property. (C. 5, 13, 1, 1.) 

8. A wife or her heirs had a hypothec over the husband’s 
property for the restitution of her doa, (C. 5, 13, 1, 1.) 

4. Pupils and minors had a hypothec over the property of 
tutors and curators, as security against maladministration. 
(C. 5, 37, 20.) 

5. So children under poteataa over the property of their father 
in respect of the property coming to them on the mother’s side 
(bona materna), (C«5, 7, 8 ; C. 6, 61, 6, 4.) 

6. So also legatees and Jideicommusarii over the property 
of the deceased, in security for the payment of their legacy or 
trusts. (C. 6, 43, 1 ; C. 6, 43, 3 ; Nov. 108, 2.) 

(i3.) Implied hypothec over specified property of the debtor. 
1. The most important instance was Urban Hypothec. This 
was an implied hypothec that the landlord had over the furniture 
in the house hired from him, as security for the rent, and all 
other claims that he might have against his tenant (inquilinm) 
arising out of the contract of letting. (D. 13, 7, 11, 5; D. 20, 
2, 4, pr.) This hypothec was originally confined to Rome and its 
suburbs, and was extended to the provinces only by Justinian. 
(C. 8, 15, 7.) It applied to granaries {horrea)^ inns (deveraoria)^ 
and threshing-floors (areae)^ as well as to dwelling-houses, but 
not to farms (praedia rustica,) (D. 20, 2, 4, 1 ; C. 8, 15, 5.) 

In one respect this implied hypothec was peculiar. It did not 
prevent the manumission of any of the household slaves (D. 20, 
2, 6), unless owing to arrears of rent steps had been taken to 
enforce the hypothec. (D. 20, 2, 9.) The proper mode was to 
send a public official to the premises to make an inventory, and 
put a mark on the property, after which the tenant could not 
deal with it. (D. 19, 2, 56 ; D. 47, 10, 20.) 

2. Rural Hypothec was not of the same extent as urban 
hypothec. In the case of urban hypothec, all things brought 
(invecta et illata) for use on the premises, even without the 
knowledge of the tenant, were included in the security ; but in 
the case of urban hypothec only by special agreement, and then 
only things brought for permanent use. (C. 4, 6, 5, 5 ; D. 20, 2, 
7, 1 ; D. 20, 1, 32.) But the landlord had an implied hypothec 
over the crops (fructus). (D. 20, 2, 7, pr.) The hypo- 
thec att^iches to the crop (fructus) from the moment it is 
gathered. 

3. A person that lent money expressly to rebuild a house, or 
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paid the cost of rebuilding, had an implied hypothec over the 
house. (D. 20, 2, 1.) ^ 

4. Pupils have a special hypothec over property hopght bv 
their tutors with their money. (D. 27, 1), a, ]»r. * C. 7, 8, (»!) 
Justinian gave members of the corporation of bankers {coUe- 
gium argentanorum) a special mortgage on immoveables. Ixmght 
by their clients with money advanced by them. (Nov. 13G, 
3.) But generally, a person with wdiose money anything was 
bought had no hypothec over it, unless by express agreement, 
(a 8, 14, 17.) 

B. In respect of what Obligations could a Ilyp(»thec be 
contracted I 

Generally, it may be said, every obligation (jnn in prrmnam) 
could be reinforced by hypothecation, whether it were con- 
ditional or unconditional, and whether past, presc'ut, nr 
future. The obligation might be one that could not Ik* given 
effect to by any action {natnralis ohligatio) (I). 20, 1, 5, pr.), 
unless where the result would have been to evade a positive 
law, such as the Se.natus Consultum Macedo7iinnHm or Senatut 
Conmltum Velleiamrn, (D, 20, 3, 2.) The person that gives 
the hypothec need not be the debtor; any one may give a 
hypothec over his own property for an obligation incinred by 
another, whether that obligation was or was not incurred on 
his behalf. (D. 20, 1, 5, 2 ; D. 13, 7, 9, 1.) 

C. What Rights may or may not be liypothecated. 

The general rule was that whatever could not be soid (be- 
cause it was not in commerdo) could not be hypothecated. (D. 
20, 3, 1, 2 ; LX 20, 1, 24.) Hence freemen, or res divini juris, 
could no more be hypothecated than sold. (C. 8, 17, 3 ; C. 8, 
17, 6.) But one that had a power of sale, although not owner, 
as a tutor or procurator, could hypothecate. (D. 13, 7, 11, 7 ; 
D, 20, 1, 11, pr.) 

What accedes to anything hypothecated falls under the 
hypothec, and is added to the security of the creditor. The 
creditor has thus the same rights over the children of a female 
slave as he has over the slave herself. (C. 8, 1 ; D. 20, 1, 

29, 1.) So a house built on hypothecated land is subject to the 
hypothec. (D. 13, 7, 21.) 

DivESTrnvE Facts. 

L By the extinction of the obligation to secure which the 
hypothec was created. The obligation must be whoUg ex* 
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tinguifibed before any portion of tbe hypotbecated property 
can be reclaimed. (D. 20, 1, 19 ; D. 13, 7, 8, 1 ; C. 8, 28, 6.) 
Tbe creditor, as has been observed, coaid retain the property 
until all his expenses were paid (D. 20, 6, 1, pr.), and interest, if 
such had been included in the agreement. (D. 20, 1, 13, 6.) If 
the creditor refused payment, then by a proper tender of the 
amount due, i.e„ by offering the money deposited in a sealed bag 
{deponere conHujnatum), the hypothec was released. (C. 8, 25, 2.) 

II. By sale (d’ the property hypothecated. Sale extinguishes 
tlie hypothec, but dees not release the debtor, except in so far 
as the amount obtained sufficed. (D. 12, 1, 28.) 

III. By voluntary release of the things hypothecated {remuEio 
pigmriM), A release of the creditor might be either express 
or implied. It was given by implication in numerous ways. 

1. By acce])ting some other security ; thus by agreeing that a 
surety should be taken instead of the pledge. (D. 20, 6, 5, 2.) 

2. By consenting to the sale of the thing hypothecated (D. 
50, 1 7, 158), unless the hypothec was expressly reserved. (D. 20, 
6, 4, 1.) Tlie mere fact, however, of his knowing that the 
debtor sold the thing, did not show that the creditor consented 
(D. 20, (i, 8, 15), unless the sale had been duly advertised, and 
hud taken place with his knowledge and without any objection ; 
in which case his consent was presumed. (C. 8, 26, 6.) 

A creditor cniuentod to the sale of m hypothec, if it brought 10 autri. The debtor 
Rf)ld it for & aurei. Ae the ternu of the cx>n«ent were not complied with, the hypo- 
thec in not lost. On the other hand, if the creditor consented to sell it for 5 aurei, 
and it brought 10, the sale is final, and the hypothec at an end. (L). 20, 6, 8, 14.) 
If the consent was to a sale within a year, and the thing was sold after the year, the 
hy|Hithec remained. (D. 20, 6, 8, 18.) 

A thing is pledged to Sempronius, and afteiwards to Titius. With the consent of 
Sempronius it is then pledged to Marcus. By this Sempronius loses his hypothec, and 
if Marcus did not specially barg^ain to take his place, Titius has priority to Marcus. 
(D. 20. 6, 1*2.) But it is really more a question of fact than of law. Did Semproniu« 
intend to give up his hypothec, and did not Marcus intend to take bis place ? That 
is the ({uestion to be settled by the evidence in each particular case. (D. 20, 4, 12, 4.) 

Titius lent money to Seius on tbe security of a farm, which, however, was already 
hypothecateii to the State. Titius paid off the money due to the State. Maevius 
appeared claiming a hypothec prior to the State. It appeared, however, that Maerios 
was a parly to tbe deed of mortgage made by Seius to the State, in which it wsa 
wamaied that the farm was free from any mortgage. Held that Maevius was 
estopped from setting up his prior mortgage (D. 20, 6, 0, 1. ) 

3. By returning the title-deeds of the property. (C. 8, 26, 7.) 

4. By returning the thing pledged to the debtor, not merely 
for his use during the pleasure of the creditor ( precario)^ but 
with the intention of releasing the pledge. (C. 8, 26, 9.) 
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IV. By merger (con/usio). The hypothec ie at an end when 
the debtor becomea the heir of the creditor^ or the creditor 
acquircB the ownership of the thing by purchase or otherwise. 
(D. 20, 6, 0, pr.) 

Titius, the Itona jfde posaemor of Sitchtis, him to Maeviu*, Mill M»oviii« 

gives Titius the teni}M>rary use of the slave. Tlien (tsius. the true owner, dies, 
lasving Maevius his heir. Tlie hypoth«*caUon is at an enti, and only the holding at 
will { precarium) exists. (1). 13, 7, -*••■) 

V. Destnirtion of the thing hypothecated. If the thing 
pledged perishes, necestvirily all righta in respec't ot it are at 
an end. (I). 20, 0, H, pr.) But the hypotluH: id* raw material 
was considered to he terminated if tluit material was converted 
into a rnanufiietured arti(?le ; and luuice it was usual to insert 
words to cover the event of speeifieatioii (yMurya#’ r.r <»i7ra facta 
natavc lamt). (l>. 18, 7. IH, 8.) But a mere ehange in a thing 
(mutatio ret) did not terminate the hyp(dh<‘e. If a hmisi* were 
removed, the ground was still subject to tin* hypotln*c (I>. 20, 
1, 29, 2) ; or if uncultivated ground were made a vineyard or 
built upon. (D. 20, 1, 10, 2.) 

VI. Prescription. The right in rem of tlie en^ditor was h)st 
if the thing mortgaged were possessed honn fnle by anyone 
(other than the debtor or his heir) for the usual period of ten 
or twenty years. (C. 7, 8r>, 1 ; C. 7, 80, 2.) 


Rkmediks. 

A. In respect of Rights in rem of 

1. To obtain possession of the thing hy|K>thecate(]. 

The ac/io Seniana (and .Jso the quasi-Serciana, called also hypothecaria^ 
for enforcing mortgages) owes its existence to the l*rietor's jurisdiction. By 
the actio Sennana a man ines a suit as to the goods of a colonus (tenant- 
farmer) that are held by him as a pledge for the rent of the lands. By the 
quasi-ScKi'iana again, creditors follow up their pledges or mortgages. (J. 4, 

1. This action was in rem for the recovery of the thing hjrpothecatod from the 
debtor, or from any third ptfrson having poeseesion of it. (C. 4, 10, 14.) 

2. Like other actions in rrm, it may be brought by the heirs of the creditor. 
(D.18. 7, 11, 4.) 

3. When the defendant is the debtor, he cannot require the Creditor first to 
himself or the sureties for the debt (C. 8, 14, 24) ; but when another hail 

he could, under the later legislation of Justinian, require the creditor to proceed first 
against the debtor and his sureties (Iten^peimm ordinis s. egeusHonis). (Nov. 4, 2.) 

4. Preecription (negative). This action could be brought against mala pdt 
p o m ms u wi up to thirty years (C. 7, 39, 7, pr.), and prior to a.d. 525, against the 
debtor and bis heirs for ever. In favour of the Utter, however, Justinus limited the 
actio fuasiServiana to forty yean. (C. 7, 39, 7, 1.) 
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Powewory remedies. 

1. Interdiots for retaining and recovering possession; Vii Potsidetit, Unde 

2. Jnterdictum Saivianum and Quati^Salvianum^ for acquiring possession. ** There 
is an interdict, too, called Salrianttm^ that is a means of gaining possession. It is 
used a landlord to gain possession of a tenant-farmer’s effects when expressly 
pledged for the rent.” (J. 4, 15, 3 ; G. 4, 147.) These interdicts correspond precisely 
to the orf 10 Servmna and quaii-Scrviana. They tested the question of possession as the 
others did of right. The Salvianum was given to the landlord, the quan-Salvianum to 
any creditor. At first the remedy was confined to the debtor, and the interdict could 
niH; be brought against a third party, as when the debtor had sold the thing. (C. 8, 
9. 1.) But it seems that even against a purchaser from a debtor, a utile interdictum 
could be brought. (I). 43, 33, 1, pr.) If there are two creditors having a right to the 
pledge, the proper remedy is the action, not the interdict. (D. 43, 33, 2.) 

n. Rights in peraonam, 

(a) Of the Debtor. Actio piffneratitia directa, 

1. The oliject is to recover the thing pledged on payment of the debt, 

or, if it is sold, the surplus. 

2. It is brought by the debtor or his heirs against the creditor. 

3. Ilie bunlen of proving the debt is on the creditor ; of the payment of 

it, on the debtor. (C. 4, 24, 10.) 

4. Prescription. No prescription avails against the debtor or his heirs 

if they are ready to pay the debt. (C. 4, 24, 12.) 

(b) Of the creditor. Actio pif/ncratitia contmria. 

The object is to eufoicc the duties o^^ing by the debtoi' to the creditor. 
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RIGHT IN PERSON AM--OBLIGATIO. 

I N Roman law, contract is classified as a branch of ohligaiionef. 
Contract may be defined as consisting of those rights in 
personam that arise from the mutual assent (»f the parties, and is 
distinguished from those rights in personam that are established 
by law, irrespective of the wishes of the parties. Ohligatio is, 
therefore, correlative to right in personam. The duty corre- 
sponding to a right in personam is an ohligatxo, Ohligaiio is 
thus contrasted with dominium. ** The i^sseuce of an ohligatio^’* 
saj^s Paul, “ does not consist in this, that it makes a thing ours, 
or a servitude ours [i.e., it does not give us rights in rm]. but 
that it binds another to give something to us or do some- 
thing for us.” ^ 

Obligatio is, liowever, of wider extent than primary rights tfi 
personam. It is exactly coextensive with actiones in personam. 
It is thus applied to the obligation imposed upon a person who 
has violated a right in rem to })ay compensation or a penalty. 
Thus, wdiile every right in personam was enforced by an actio 
in personam, every right in rem was not enforced by an actio in 
rem. Some rights in rem were enforced by actiones in rem, but 
other rights in rem were enforced by actiones in personam. The 
distinction was that if the existence of a right in rem were 
in dispute, the approj)riate proceeding was an actio in rem; 
but if the right was admitted, and the question was whether 
the right had been violated, the remedy was an actio in per^ 
sonam. The distinction is clearly brought out in the institutes. 

Of all actions in which a question between parties is liaised on any matter 
before judges or arbiters, the chief division is into two distinct kinds, namely, 
in rem (for a thing), and in personam (against a person). 

The actions a man brings against a person under an obligation {obligatus) 
to him, either by reason of contract or of wrong-doing {ex maUJUio)^ are 

* ** 06f»9a<ionum fic6f<cnilia non in co consUtU nt aliquod corpus nostrum aut 

tntsm nostrum faciat sed ut alium nobis dbstrvsgeA mi dandum liquid vd fuckndum ttl 
(D. 44, 7, ; 
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actions in personam given to meet the case. In them he alleges in his state- 
ment of claim that his opponent ought to give or do something, or he puts it 
in certain other ways. 

An action may be brought against a man that is under no leg^l obligation, 
but against whom some one is moving about something in dispute. In this 
case the actions that are given are in rent. If, for instance, a man is in pos- 
session of some corporeal thing which Titius affirms is his, and the possessor 
says he is owner, then if Titius alleges in the statement of claim that it is 
his, the action is in rent. Similarly, if a man brings an action to assert a 
right he claims over a thing—a farm for instance, or a house, or a right of 
usufruct, or of passage over a neighbour's farm, or of driving beasts, or of 
leading water from a neighly)ur’s farm — the action is in rent. (J. 4, 6, i.) 

It is manifest that a precisely similar distinction may exist in 
the case of contract ; for either the existence of the contract 
may be the question in dispute, exactly as in the case of pro- 
perty, or the contract may be admitted, and the only question 
is whether it has been performed. But these two classes of 
questions were disposed of in the same action, whereas in the 
case of property, one set of questions was disposed of by vm- 
dieatio^ and the other by actions ex delicto. In the case of rights 
in rein the Roman Law distinguished between primary and 
sanctioning rights, Wcause there were distinctive actions for 
each class of rights ; but in the case of rights in personam there 
were no distinctive actions, and no discrimination was made 
between primary rights and sanctioning rights. We may 
classify legal topics from the standpoint of primary rights, or from 
that of sanctioning rights, but we cannot leap from one to the 
other without introducing cross-divisions. (See pp. 1{15-137.) 

Ohiii^iUio is a legal bond that ties us down so that we must needs do 
something, according to the laws of our State. (J. pr.)’ 

Adstrinffimir — ” w« ure bound. An obligntion is something that hinds a sjiecifii tl 

person or ^n'lvona This is an essential element of a right in personam. 

Alie%d^* solrendae m. — Elsewhere the place of the word soltere is taken by three 
words — dare, factrr^ prarstare. JSolvtre was perhaps intended to be Bul>8titut«xl as a 
generic term for those three wtuxls ; hnt if so, the selection w*as not happy. It leads 
almost inevitably to the tautological language of Theophilos (xaralSahtTs rb 
to pay a debt, thus introducing in the definiUoti the very word to be 
de6ne<L Mutihivct, mtlrere is a technical term in the Homan Law, designating one 
particular mode of teruiinating an obligation {soiut%o) ^ and it is not well to describe 
the general object of 'obligation by a word employed nsually for a specihe divestitive 
taut. The intention of the Institutes doubtless is to descrilie in the most general 
language the objt*ots of an obligation, and Uiese are either acts or forbearances. Ths 
i^ihere of obligations eannot be made narrower. For an obligation orjms im 

f 't Juris rmcuiumt quo neecssUaU adsirit^imur altevjus solvendai rti, 
ciritsUisJura, 
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difR»n tromjui in «v«i in this mspeet, that thn 4uti<« corretpmiiiiB^ ti> it tnmy bs, and 
most commonly are» positive, whereas riifhts in rem imply duties that are wbUly 
Illative, oonsistini? wholly of forbearances. 

The expressions rfarc, facfre, prafttare, ffi^en by Paul (D, 44, 7, 3), are taken 
from the forms of actions in Homan iirooedure. An action ia pfrmnnm was an action 
to enforce a jm in pertonam (leaving delicts out of acooiinti, and the iittmtin of the 
formula stateil that the defendant ought to give, do, or make good (iforr, fnctre^ 
(O. 4, 2.) In some actions the word ** give*' alone was useil ti parti res 
oporirrr) ((». 4, 41) ; in etheni, both t<» **give" an»l to “do’* {tfuithfaitl pttrrt 
A’vmcrittw ye^idimn Auh A'/trto dure, /ar^rr^ opartere) ((1. 4, 47); while in other 
cases praentart Hi>ems to have bt-t-n cmpl<»ye<l. 

Dare has ts’o different meanings <1.) In its stricU'st technical sense it means to 
convey pn>j>erty so as to make the receiver a true tiwner.' This was the meaning 
ascrilnxl to it when nsed in the ancient, foniial contract of Mtipu/ntio. (I>. 4fi, 1» 75» 
10.) (2.) Often, however, dare signifies that the |sMwession of the thing merely, and 

not the ownership, must f»e delivertMl. The obligation of a seller, in the contract <»( 
sale, w'as only to deliver the thing, not to make a gotsl title to it. These two mean' 
Ings <x»incide with the distinction between d’minium and p<«sc«*/<*. 

Paerrr is a general term, often including (I>. .'»(). l»h 21 H.)’ It is even usad 

when dare would seem to be the In'tter word, as wh’Ui t»tie is obliged to give up a 
thing deposited wuth one for safe keeping. (1) 50, IG, 17.'» ) In the fttrmidar, when 
a definite sum was demanded, dare situns alont* to have lie4*n use«j ; when a sum not 
ascertained was demanded, thou was addl'd. An obligation may Ut not to do 

(non factrr). A common example is when a {Menton undertakes not to sue far a debt. 
(D. 45, 1, 75, 7.) 

Praentarr do<*s not occupy so ilUtinguisbed a place in the fnrmnfne. It is founil, 
acconling t<i Saviguy, in the formntat in Si/rtions for delicts, as signifying to make gwal 
any damage or loss. Von Vangerow suggests that it was the word cunployed in a 
certain kind of e({uitable actions (artionrit in fnrtnm pratnrrijdi* rrrfns), to W'hich tho 
words of the old /omidar did not apply. For the puri^Msw, however, of the definittoii 
of obligation, it is tautological All that is urantecl is a term for nets and forlnsar 
ances, and the l>est phraseology would have l>een to say that all obligations goumstr in 
facie ndo (acts), <ir in non factmdo (forbearances). 

l*he expressions :tlrr*iidy quoted exhaust all that is really essenti.al t4» a definition, bni 
there remain several phrases in the U xt too r-markable to Ixi {uuistsi over without notice. 

Juris vincidum — The nature of an ubiigati«»n, as a tying of two {xrrsons together, 
is deeply fixed in llouian Law. It is implied in the old contract of nexun. 

yecesMiUtte. — ’i'txin means that it has not been left to the free choice of the promisor 
whether he will <lo what has buc-u agreed u|Km or not. A debtor is one from whuoi 
money can lie exacted against his will* 

Titius has s<>ld a slave to Gaius, but on the understanding that eitluu* party may 
withdraw from the bargain. There is no obligation between them, as Titius is mit 
bound to deliver the slave unless be pleases. (C. 4, liK, 13.) 

Titius sfdd a slave to Gaius subject to the condition that the slave's accounts should 
be satisfactory (si rationes domini compuiaxset arbUrio). If this were undersfajod to 
to the satisfaction of the arbitrary will of the master, there was no obligation ; 
bot the jurists held that the meaning was, if the accounts wohld satisfy a just man 
{arbUrio boni viri)^ and if the accounts were such as ought to be accepted, the salj 
was valid ; otherwise not. (D. 18, 1, 7, pr.) 

^ Son vkUtUur data^ quae eo tempore yuo efonfur aceipientis non funt. (D. 50, 1 7, 

* Verbum/acere omnem omniim facundi eaumm ampUdUur dandi, solvendi, numer- 
umdi, judicamdi, 

* Dtbilor if iMteUiefUnr a quo tarito exigi r^cunia pnUxL (D. 50, 16, 108.) 
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llEtrs, Crkditob» Debitor. 

The word ** tXjUijatio^* applien equally tn both the parties ~ to him that enjoys the 
right ae well as to him that is subject to the duty ; thus we find such language as 
aoqmring an obligation. (D. 45, 1, 126, 2 ; D. 23, 3, 46, pr.) In modem times, 
however, the tendency has been to confine “ ohligatio ” to the siiie of the debtor, and 
to speak of the creditor’s interest as jui at right. In the English language, obligation 
has the one-sided meaning, and applies exclusively to the debtor. 

Agreeably to this use of oUif/atio^ we find that originally there was only one name 
(met) for the promiser and the jsirson to whom the promise was made. This term 
indicated the plaintiff and defendant in an action, making no distinction between them. 
(Fest. V. Rnui^ p. 273.) Afterwards ** actor ** came into general use for the plaintiff, 
**t€Ui '* continuing to designate^ the defendant. In like manner reus, as the name of 
a party to an obligation, was qualified. Rent promittendo or promittendi was the name 
of the promisor, the person 8ubj<‘ft to the duty ; reits stipulando or atipulandi was the 
name of ti«e itlptdator, the jterson to whom the promise was made, and who had the 
jua in personam. (Festus v. RruSf p. 273 ; D. 45, 2, 1.) 

Creditor and Ikhitor. — These terms were at first confined to the case of loans 
{peeunia eredita) ; but the necessity for finding suitable names for the parties to an 
obligation caused them to be extended. A creditor^ therefore, became every person 
that could compel the {lerformnnce of an obligation ; n debitor, every person that could 
lie compelled to ]»erform an oliligation. (1). 5, 1, 20 ; D. 60, 16, 11 ; D. 60, 16, 10 ; 
D. 60, 16, 108.) Hence a person to whom a wrong (delict) has been done is a creditor 
for damages or a jKmalty against the wrongdoer, who, in like manner, is a debitor. In 
the case of naturates obliffalionts, by a still further extension, the same words were 
employed in the same relative sinse. (1). 46, 1, 16, 4.) 

DIVISION OF OBIIO AT JOSES. 

I. Civil and Praetorian, 

Of all oblt\(!^atwftes the chief division is into two kinds ; Civil and Prae- 
torian. The Civil are cither established by statute, or at all events recog- 
nised by the jus <7777r.* the Praetorian are established by the Praetor in the 
exercise of his jurisdiction, and are .also called honorariae. (J. 3, 13, i.) 

Honorariae ottlvjationcs are distinguished fn>m civUes by the shortness of the 
period of prescription. Originally a ciidlis ohligatio could not be extinguished by 
lapse of time ; but an ohligatio honoraria, as a rule, couhl not be enforced after a 
ysar. When the pnetor gave reme<Ues in derogation of the jus civile, he declined his 
assistance unless the partitM promptly sought his aid, except where the action was 
(or the recovery of proi»erty. (D. 44, 7, 35, pr.) 

II, CixHlis and .Xaturalis Ohlujatio. 

An agreement that could not be enforced by action, but was 
not in other respects destitute of legal effect, was a naturalis 
obUgatio. The special importance of such agreemeuts in the 
Roman Law was* due to the manner of its development. The 
law of contract, like the other departments of Roman Law, 
seems to have had originally a narrow basis. The steps by 
which it was widened will hereafter be stated; but after all 
the innovations of Praetors and Emperors^ there remained a 
considerable number of agreemeuts, even in the time of 
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Jn^tinian, quite rneritinp: legal recognition, bnt for which no 
action was provided. With regard to them a middle coiirse 
was adopted. The agreement could be used as a defence, or 
as a basis for other agreements enforceable by action. Numer- 
ous instances Avill occur in the course of the exposition ; it will 
suffice at this stage simply to enumerate the legal effects of u 
naturalis ohligatio. 

1. If anything due by a simple naturalis ohligatio w'cre volun- 
tarily paid by the debtor, he could not demand it back by the 
condictio indehiti, on the allegation thaj it was not due. (See 
Div. II. Condictio Indehiiu) 

2. Although no action could be brought upon a nnfuralia 
ohligatio, yet it could be used as a set-off. (Book IV. Proceed- 
ings in jure. Formula System.) 

3. A naturalis ohligatio could bo the basis of an accessory 
contract. (See Accessory Contracts, postea.) 

4. A naturalis ohliqatio sufficed to support a mortgage. 
(See p. 445.) 

In those cases the surety could be sued, and the rights of 
mortgage enforced, although the original debtor could not 
be sued. 

5. A naturalis ohligatio could be the foundation of a novatio. 
(See Snbdiv. II. Transvestitive Facts.) 

III. Contract and Delict. 

Of obligationcs, the chief division is into two kinds. For ev*cr>’ obligaiio 
arises either from contract or from delict. (O. 3, 88.) 

In the Digest (D. 44, 7, 1, pr.), Gaiai ftdda mn indetennin»te louroe of obli- 
irfttionii, “ obligationes Aut ex contra<*tu naMCuntur, »ut ex maleficio, aut proprio qu<»* 
dam jure rx variU eautarum 

IV. Justinian’s division. 

Obligationes are next divided into four kinds. — from contract or from 
quasi-contract ; from delict or from quasi-delict. (J. 3, 13, 2.) 

Ai to the distinction between contract and quaai-contract, lee p. 138, and be- 
tween delict and quaai -delict, pp. 150, 153. 

V. Modestinus enumemtes the following sources : — (1) con- 
tract ; (2) Lex ; (3) Jus honorarium ; (4) Necessitas ; (5) peccatunu 

Thi* ^ves a wider definition of oUiffotio than » oauallj t*be found. An obliga- 
tion by Ux means the general obligation to obey the law : jure honoraria, means the 
oUigation imposed on idl to set or forbear in obedience to the order of a magistrate, 
haring the right to imue an edict. In these esses, Modestinus used Migaiia ss equf- 
valent to the doty of obedience to the law. Sece m Uu refute to the obligation of a 
necessary heir to take the inheritance j hut there ia in no proper sense of the term, 
any obligation in this case ; for a neceaaary heir is invested with tl*e inheritsnes 

vbsther he Is willing or not 
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CONTRACT. 

Definition, 

1, Definition per gcnm et differentiam. 

Coutract belongs to the division of rights in personam, and 
not to the division of rights in rem ; and it consists of those 
rights in personam that arise from the acts of individuals, and 
not of those tliat arise by operation of law. A contract may be 
said to exist wlieu one person voluntarily undertakes a duty 
or duties with the intention of thereby creating in favour of 
another a right or rights in personam. When a duty is imposed 
on a person, without his assent, express or implied, conferring 
upon aiKdher a right in personam, there is no contract, in the 
proper sense of the word. The correct designation of tliis class 
is Quasi-contract. 

TitiuR |(ave Gaiim 20 aitrei ii|)on an agreement that Gaiun would return that 
amount at t)ie end of a month. TitiuH hae a right in personam to 20 aurei at the 
and of that {teriod ; and this is a contract, because Gaius accepts the money with the 
intention of creating this right in favour of Titius. 

Julius gives Maevius 20 aurei under the false impression that he owes him that 
Slim. MaeviuH is Ixiund to return the nioney ; but as this tlnty is nut voluntarily 
undertaken hy him, Imt iinj^usod upon him irrespective of his will, his obligation falls 
under tlie chiss of quani -contract. (J. 3, 15, 1 ; J. 3, 27, 6.) 

Titius requtets Gaius to watch his house during his absence from home. Gaius 
does sa Hie relation between Gaius and Titius is one of contract 

Julius goes awsy from home, leaving no one to look after his house. Bad weather 
oomes on, and Maevius, to prevent the house being spoiled, enters and takes charge 
of it Maevius acquires rights m personam against Julius, but as it is without 
the knowledge or consent of Julius, they lielong to the head of quasi- contract 
(J. 8, 27,1.) . 

Stiohus, in oansulcrati<m of lieing manumitted, preunises, in the customary way, to 
work for his master twi) days in every week. This is a contract because the duty is 
voluntarily undertaken by Stichos, wnth the intention of giving his master a right to 
a portion of his services after manumission. 

Senqwimint manumits his slave Stiebua. Sempronios falls into poverty, but 
Stldkus prospers and amasses wealth. Sempronius has a right of maintenance from 
8tiidiua Inasmuch, however, as this right does not arise from any promise of Stichus, 
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but belongs to Sempronins in consequence of the mannmtsidon, it is of the natnre of 
qnari-contrmot. 

Utius, being compelled to go abroad, leaves an imbecile son in the charge of GaiiM, 
who, as a recompense for his trouble, is allowed to take the rents of a farm. This is 
a case of contract. 

Julius by will appoints Mae vine ftitor to his son. Maevius, having no legal ground 
of exemption, is compelled to accept the office. The rights of the son as against 
Maevius arise not from contract, but from quasi -contract (J. 3, 27, 2.) 

Julius in his Will said; give and bequeath my slave Stichus to Maevius.** 
This is a direct bequest of the ownership, and therefore Maevius has a right tn rm in 
respect of Stichus. 

J ulius in his Will said : “ I charge my heir Sempronlus to give my house at Capua 
to Maevius, and to keep it in repair." This gives MaSvius a right m personam in 
respect of the house and repairs ; but as Semprtmius is bound, not by his own will, 
but by the directions of Julius, the right of Maevius arises from quasi-oontract 
(J. 3, 27, 5.) 

2. Analytical definition. 

The following is the definition given in the Indian Code. 
(Act No. IX. of 1872, § 2.) 

When one person signifies to another his willingness to do 
or to abstain from doing anything, with a view to obtaining 
the assent of that other to such act or abstinence, he is said to 
make a proposal 

When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise.* 

Every promise and every set of promises forming the con- 
sideration for each other is an agreement. 

An agreement enforceable by law is a contract. 

The three elements of a contract are thus pr‘»posal, accept- 
ance, and the additional requirements, if any, to support an 
action ; generally, in English law, a valuable consideration. 

Agreements enforceable by action in the Roman Law are 
called (1) contractus, or (2) Pacta Pretoria, or (3) Pacta J^tjitiina, 
These terms will be explained more fully hereafter. 

An agreement is a conventio or pactum. Pactum est duorum 
consensus at(jue conventio. (D. 50, 12, 3, pr. ; IX 2, 14, 1, 3.) 

Polliciiatio is a proposal, not accepted, as a vow. Such a pro- 
posal did not create a legal obligation. (Ex nuda pollicitatione 
nulla actio nascitur.) (Paul, Sent 5, 12, 9.) But if a promise 
were made of a gift for the public in consideration of honours 
bestowed upon the promiser, or a public work was actually 
commenced, especially if the public incurred expenses on 
account of the promised gift, the promiser was compelled to 
perform pollicitaiio, (D. 50, 12, 3, pr. ; D. 50, 12, 1, 
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Arrangement of Contracts by Justinian. 

And first let us look at those that arise from contract. Of these there are 
four kinds. For contracts are made by acts (re), by words, by writing, or 
by consent. 0 - 3» i3, 2 ; G. 3, 89.) 

L Contracts (acts). 

1. Mutuum* 

2. [Condictio IndehU,i.\ This belongs to Quasbcontract 

3. Commodatum, 

4. Vepoiitiim. 

6. [Pignut,'] Should be under the law of property. 

IL Contracts verhii (wojda). 

1. Stipulatio. 

III. Contracts Uteris (writing). 

IV. Contracts consensu (consent, without writing or acts or special forms). 

1. Emptio Vcnditio (sale). 

2. Locatio Conductio (hire). 

3. Socidat (partnership). 

4. MandeUum (agency). 


Arrangement of the Law of the Contract. 

For reasons to be given hereafter more in detail, the arrangement followed in the 
present work departs to some extent from Justinian’s order. The several contracts 
are arrangetl according to the principles upon which they are based. Those principles 
are three in number :•» 

First, Formal Contractm. In this class the validity of the contract depends 
upon the observance of certain formalities. 

Second, Kquitaiilg Contracts. These are bilateral contracts, that give rise to 
an obligation only when one of the parties has actually performed his part of the en- 
gagement. In this event, the other party is compelled also to perform his promises. 
This class corresponds to contracts fY. 

Thinl, CoNTRACTB FOR Valuable Conbidiratiok. This corresponds nearly to the 
class erroneously described by Gaius and Justinian as made by consent alone. 

1. Formal Contracts. 

1. [A’exttm.] 

2. Stipuhtio. 

3. [ExpentUatio or Komina transcriptUia, 

IT. Equitable Contracts. 

1. Mutuum, 

2. Commodatum, 

8. Ikfiositum, 

4. Mandatum, 

III. Contracts fgr Valuable Consideratioo. 

1. Emfitio Venditio. 

2. Eocatio Condwtia, 

8. Socidat, 
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SUBDIVISION I. 

First Part. — Only Ont: Creditor axd One Debtor. 
First.— COA^ 7/UCr& 
L—XFX&^Jf. 

The solemn transaction pfr aes et lihram^ 'which in its applica* 
tion to slavery, patria pote^taa, vianun^ and ownership, has been 
already discussed, is found to occur in contract, and also in 
wills ; so that there is no department of the substantive law in 
which it fails to occupy a conspicuous place. The fact is cer- 
tainly noteworthy, — that by one single ceremony, although 
doubtless not with the same words, a man obtained a wife, 
bought his slaves, emancipated his children or delivered them 
up in bondage for their transgressions, gave away or acquired 
land, made contracts, and finally regulated the devolution of his 
property to his 6ncce88f)rs. But of all the uses of the form per 
aea et libram, that concerning contract is the one, not certainly 
of the least interest, but of which least is known. It is an 
undoubted fact that a right in personam could bo created peraes 
ft Hbram, but in what manner and subject to what limitations, 
the sources do not enable us to say. Varro and Festus have 
preserved evidence of the bare fact, and Gains, who gives us 
some information in respect of the divestitive facts of nexntn^ 
says nothing as to the way in which a contract per aes et libram 
could be made, nor what were the restrictions [ilaced upon that 
mode of creating contracts, Fiom what Gains says of a release 
per aes et libram it may be confidently inferred that the nexum 
applied to something short of the class of fungible things. It 
applied undoubtedly to things that were dealt with by weight, 
also to things dealt with by number, if the amount was definite, 
but it was a moot point whether it applied to things that were 
dealt with neither by weight nor number, but by measure. 
(G. 3. 175.) 

11,^STIPULAT10. 

Definition. 

A contract made by words is formed by a question and an answer, when 
we stipulate that something shall be given us or done for us. The name 
stipulation is used, because stipulum^ among the ancients, was a word 
meaning firm— its^, perhaps, derived from stipes, (j* 3f > 5* P<'*) 
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The derivation of ** aUpvltUin'* given by Joitinian is taken from Paul, (Philip 
Sent 5, 7, 1.) Festus attributes it to ttipt (whence stipendium), a small coin. A 
third derivation is stated by WdomH (Orig. 6, 24, 30), from itipulaf a rod. The 
themy of this derivation is, that it was customary in making a promise for the two 
parties to lay hold each of an end of a rod, and break it, so that by joining the broken 
ends together there would be evidence that some contract had passed between them. 
Such a usage is not unknown, but there does not appear to be any extrinsic evidence in 
support of it. The question of derivation is not altogether without interest historically. 
The ancient name of the verbal contract, always called Hipulatio by the jurists, seems 
to have been ** tpontio,'* and in the early history of the stipulation, “ tpondeo ** was 
the only word that could be employed with efficiency. Paul says that every stipulation 
was properly called tpontio. (D. 50, 16, 7.) 

The person that asked* the question, and to whom the promise was made, was 
called itipulatar^ anciently reui stipulandi or mu stipulando. 

The person that made the promise was called promiUoi\ anciently reus promiUendi 
or reus promitte 

1. The Htipnlation was a fomial contracl A promise made 
in the form of question and answer had legal force : the same 
promise given without any previous interrogation did not create 
a legal obligation. 

2. The stipulation was not confined to particular transactions, 
such as buying and selling, or hiring, or the like, but was co- 
eatenfive with the subject- matter of contract. It was not so much 
a contract as a universal form by which any promise could be 
made binding in law. 

3. The stipulation was unilateral; that is, it imposed duties 
on the promiser, but none upon the person to whom the promise 
was made. It was therefore unsuitable to the case of reciprocal 
promises, where the promise of each party is the consideration 
for the promise of the other. Reciprocal promises could, how- 
ever, be made by two independent separate stipulations. 

4. The great utility of the stipulation is worthy of remark. 
No proof that any consideration was given for the promise need 
be given ; the formal or solemn character of the promise was 
enough. At the same time, the interrogative form aroused the 
attention of the proiniser; the question put showed very 
distinctly what he was to undertake, and his answer must be 
in precise language adopting the question. 

Rights and Duties. 

A. Duties of Promiser {reus promittendi) = Rights in per* 
eonam of stipulator. 

Nothing can be simpler than the duty of the promiser ; 
namely, to do or to give w’hat he promised to do or to give. 
No more precise account can be given. The only questions tliat 
arose under this head were questions of intepretation. 
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At this stage it is necessary to state only so ranch of the 
investitive facts as are special to stipulation ; not those that 
the stipulation shares in common with all other contracta 

I. Form of stipulation, where only one thing is promised 

1. What words may be used in a stipulation ? 

The words formerly in traditional use were such as these : Do you under- 
take that it shall be giircn? I undertake it {Dari s/kmtitsf ^pondeo). Do 
you promise ? I promise. Do you pledge your credit ? I pledge it {FitU^ 
protnttits f Ftdepromitto). Do you become surety ? 1 become surety 

{Fidejubes f Fidejubed). Will you give it ? 1 will give it. Will you do it ? 

1 will do it. (J. 3, 15, 1 ; G. 3, 92.) 

But the obligation made by the words Dari spondesf Spondto^ t$ 
peculiar to Roman citizens. The others belong to the Jus Gentium^ and 
therefore hold good between all men» whether Roman citizens or aliens. And 
even though expressed in (ircck, they hold gcM>d between Roman citizens if 
only they understand Greek ; and conversely, though uttered in Latin, they 
hold good between aliens if only they understand Latin. But the former is 
so peculiar to Roman citizens that it cannot properly l>c even translated into 
Greek, although it is said to be fashioned after a (ircek phrase. (CL 3. 93.) 

Hence it is said that in one case an alien too can come under an 
obligation by using this word ; if, namely, our Krnperor were tt» ask the ruler 
of some alien people about peace in this way, ** Do you undertake ' spondes) 
that there shall be peace or were himself to be asked in the same way. 
But the saying is over subtle. For if the agreement is violated, no action 
based on stipulation follows ; but redress is claimed by the law of war. (G. 

94.) 

Now, a stipulation may be entered on in Oeek, in Latin, or in any other 
tongue ; for it makes no difference, if f>nly both parties understand that 
tongue. Nor is it nccessar}' that both sliould use the same tongue ; but it is 
quite enough if a suitable answer is given to the question. Moreover, two 
Greeks can contract in Latin ; but, formerly, the formal words given above 
were used. Afterwards, however, a constitution by Leo (469 A.">.) was 
passed, which took away all verbal formalities, and requited only that 
both parties should know what was meant, and agree in iheir understanding 
of the contract, no matter uhat the words in which it was expressed. (J. 
3 » 15, I ) 

That a dumb man can neither stipulate nor promise is plain ; and this is 
held to apply to a deaf man too ! for the stipulator ought to hear the words 
of the promiser, and the promiser the words of the stipulator. Hence it is 
clear that we are speaking not of a man that is very slow of hearing, but of 
one that cannot hear at alL 0 - 3 » 7 J G- 3 » *o 5 *) 

The answer must, however, always be in spoken language. Thus : 

S. Will you give (cUMs) T P. Why not [quidni)^ 

This IS a good stipulation, but if the promiser had answered only by a sign or nod, 
it would not have been a stipulation at aU. (D. 45, 1, 1, 2.) 

2. The questiuo aod annwer ouglit to be consecutive ; it 
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anything intervene between them, there is no stipulation. (D, 
45, 1, 137, pr.) The parties also must necessarily be within 

hearing distance of each other. 

3. The question and answer must agree, but substantial 
agreement was enough, although the previous terms of the 
question were uot repeated in the answer. (D. 45, 1, 137, pr.) 
An advance is to be remarked between the time of Gaius and 
Justinian. 

Again, a stipulation is void if the question and answer do not agree ; as 
when a man stipulates that you shall give ten aurei^ and you promise five ; 
or vice versa. It is void too if he makes a simple stipulation, and you pro* 
mise conditionally, or vice versa; if only you expressly say so ; as when a 
man stipulates under a condition or for a particular day, and you answer, ** 1 
undertake for to-day.” For if you were to answer only, “ I promise,” it 
would appear to be a briefly-worded undertaking for the same day, or under 
the same condition ; since it is not necessary in answering to go again over 
everything that the stipulator has expressed. (J. 3, 19, 5 ; G. 3, 102.) 

Stipulator, Will you give me 100 auvH before the Kalends? 

Promiltor. I will give you 100 ouiri on the Ides. — ’Ibis is void, because the pro* 
miser agrees to a longer time than is asked. (D. 45, 1, 1, 3.) 

S. Will you give me 10 aurci on the Kalends of January or February ? 

P, I promiHti. — This is good for February, but not for January. (D. 45, 1, 12.) 

8. Will you give mo Slichus or Pamphilus ? 

P. 1 will give you Stichus. This is void, because it makes a simple categorical 
instead of a disjunctive promise. (D. 45, 1, 33, 2.) 

S. Will you give me 10 aurd ! 

P. If iny vessel arrives from Asia I wiU. This is void. (J. 3, 19, 5 ; D. 45, 1, 1, 3.) 

S. Will you give me 10 ? 

P. I will give you 20. 

5. Will you give me 20 1 

P. I will give you 10. 

Acoonling to J ustinian in the text, these promises are altogether void ; but this 
decision conflicts with the text of the Digest. Generally the rule is laid doum in 
regard to money, that the greater includes the less ; and therefore, if one promises 20, 
the promise is good for 10, if 10 w'as asked. (D. 50, 17, 110 ; D. 4.5. 1, 83, 3 ; D. 
45 . 1, 1, 4 .) 

S. Do you promise to give 10 or 6 1 

P. I promise. — In this case, according to Pomponius, 5 will be due. (D. 45, 1, 12.) 

II. Form of stipulation when more than one thing is promised. 

Whenever several things are included in one stipulation, if the promiser 
answers simply, 1 undertake to give,” he is liable for all. But if he under- 
takes to give one of them, or several, then an obligation is contracted as 
regards those for which he has undertaken. For of the several stipulations 
only that one (or some) seem complete, since we ought to stipulate and to 
answer for each thing separately. (J. 3, 19, i8.) 

& Do you prombe to give Stichui and Pamphiliu T 

P, I promise Stiehaa.— This is held to be a good ftipulation for Stichoa. (D. 4^ 
1 . 83 , 4 .) 
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III. Written stipulations. 

A stipulation was essentially an oral contract. Nevertlieless, 
when writing became a general accomplishment, it was usual 
to make a written record of every important transaction ; and 
such writings necessivrily carried great weight with judgea 
Ultimately, a written stipulation carried* with it two groat 
advantages: it fortified the two weak points of tho stipulation. 
These weak points were (1) the necessity of proving the actual 
presence ot the parties, and (2) of proving that the form ul 
question and answer was observed. 

1. A stipulation in writing was conclusively presumed to have 
been made in the interrogative form. (Paul, Sent. 5, 7, 2 ; D. 
45, 1, aO;' D. 45, 1, 134, 2 ; C. 8, 38, 1.) 

If it is written in a lej;al document that a man has promised, this is held 
valid, just as if a question had first been put, and then he had answered. 
(J- 3 , 19 » I 7 -) 

It seems that in agrreements that were really not in the interrojfativo a 

CQBteni grew up of afiimiing in writing that one put the question ami the other thu 
answer {HogavU Titius spopondit Maeviut): and it was heUl Uiat upon such an agree- 
ment an action rx stipulatu could l>e brought, unless it was clisarly proved U* hava 
been the inteutiun of the parties that no stipulation should exist, il). 2, 14, 7, 12.) 

2. A stipulation in writing aifords an almost conclusive pre- 
sumption that the parties were both present. ((1 8, 38, 14.) 

Again, an obligation made by words is void if formed between persons 
not present. But this furnished matter for lawsuits to contentious men who 
some time after perhaps denied such allegations, and contended th..t either 
they or their opponents were not present. A constitution of ours, therefore, 
written to the advocates of Caesarea, was brought in to quicken the decision 
in such suits. By it we have provided (C. 8, 38, 14), that all such writings 
as bear on their face that the parties were present, are in any case to be 
believed, unless the party that employs such audacious allegations can 
show by the most unquestionable proofs, either in writing or by competent 
witnesses, that the whole of that day on which the document was drawn 
up either he or his opponent was elsewhere. (J* 3^ i-*) 

Remedy. 

From this two actions proceed ; a cdmdicHo if the stipulation is definite, 
an actio ex stipulatu if it is indefinite. (J. 3 , 1 5 , pr.) 

1 . The condicUo, here r e f erred to, hu • history elsewhoe to be dciicribed. It wss 
iatrodoced (or profoundly modified) fay the lex 8iUa {m,o, 244 (?) p. fi2), for the rt- 
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cov e i' y erf tpedfic lumi of money {eeria peeunia). A few yesrt later (eirea 
BJO. 284 (?)) it was extended by the lex Calpurnia to the recoreiy of any 
•padfio thing {otmie eeria ret). At a subsequent period, it ww s^ farther 
•nlaiged to include indeterminate objects : i.e.» where the plaintiff did not de- 
mand a specific sum or thing, but in general terms “ whatever the defendant ought 
to do or give ” {fjuid^id parel dare facert oportei'e). When the object was specific, the 
action was called eomliciio eerti ; when not specific, conduAio vneertL ^Sometimes the 
latter was called oefto ex stipulatu, as in the text. 

2. When the claim is indeterminate, the measure of damages is the loss sustained 
by the plaintiff in consequence of the breach of the contract {quaiUi aetoris ifUersit). 
(D. 45, 1, 113, 1.) Of course, when a definite sum has been promised, that is the 
measure of damages. Tlie time selected for the purpose of estimating the damages, 
was the last moment that wal fixed for the performance of the promise (D. 42, 1, 11) ; 
and if ■ no time were fixed, then the lUit contestatio. The defendant had a right to 
|»erfonn his promiHc up to the I Hit conUtiaiiOt but if he performed it after that, was 
nevertheless condemncKl as if he had not (D. 45, 1, 84.) 

Application of Stipulation. 

The Btipulation was greatly resorted to as a convenient mode 
of making contracts by private individuals ; but it was also 
extensively employed in judicial processes. This use of stipula- 
tions is worthy of notice. The Praetor, for example, instead of 
giving an order that a person should be responsible, if by the 
fall of his house his neighbour's property was injured, called 
upon the owner of the ruinous premises to promise that he 
would be responsible for any damage that might result. This 
procedure seems, at first sight, strange. Whether by the direct 
or by the circuitous process, the free will of the person bound 
was equally disregarded, lie was no more at liberty to refuse 
to promise to be responsible, than he was to deny such respon- 
sibility if it were directly imposed upon him. But it is much 
easier to get a man to promise not to do some particular thing, 
than, when it is done, to acknowledge it to be wrong, or tt) give 
compensation. The real meaning of the institution of judicial 
stipidation is — the weakness of the executive. The sovereign 
goes So far as to make his subjects promise not to misbehave, 
but he is not strong enough to punish them for acts that they 
have not themselves condemned beforehand. 

Some stipulations are jiuiidaleSy some Praetorian ; some are due to con- 
vention, and others arc common, being Praetorian as well as judidales, 
(J. 3, 18, pr.) 

Stipulations due to convention arise by agreement between the two parties : 
that is, neither by order of the judex nor by order of the Prajtor, but by 
agreement of those that make the contract Of these there are as many 
kinds (1 may almost say) as there are of objects of contracts. (J. 3, 18, 3.) 

Judicial stipulatioiw art) really not controoUat oU ; they observe the forms but not 
the spirit of contract (D. 45, 1, 52.) 
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Praetorian ^putations proceed from the simple doty of the Pr^or ; as, 
for instance, stipulations against doing threatened damage or for the pa>inent 
of legacies. The term Pra*torian ought to be taken so as to include those due 
to the Aediles ; for these too come from a magistrate’s jurisdiction. (J. 3, 
iB, 2.) 

1. Stipulatio Damni InfretL — The olijeet of this procedure, of which the «tipu1etioii 
was only a preliminary and not indiaiivnsable utep. wae U> nfcure com)H<neatian for 

that might be done by a houee falling down, or by any work or cou«tnictloo 
upon any land, public or private. (D. 39, 2. 19. 1.) The grant or rt*fw'»al i»f the 
stipulation was entirely in the <iwcretion of the lV«*tor, who paid rcg.trd to the pro. 
bable injury that might be occasioned, and not t4» the (pieKtioii wliether the |H*ti 
was strictly a neighlwur or not. (D. 39, 2, 13, 3 ) If the threatencfl damage 
from anything on a man’s own land, or on which he \ ta^rvitude, it is enough if he 
promises by stipulation ; ht* netnl not give security : Init if the itamagi* is threatened 
by the act of a person not <»wner or />OMrt jidr posstawor, he must also give suivUtw. 
(D. 39, 2, 30, 1 ; I). 39, 2, 13, pr.) The stipuhdittn was usually made for a certair 
length (»f time, s<i that if no damage occtirred within that time the jinuniser would he 
free. It was not conaidertd fair that a jiromise of this kind should hang iUdciiriittdy 
over a man’s head. (D. 39, 2, 13, ir>.) Put at the end of that time it could he 
renewtHi, if the Prajt<»r thought fit. (l>. 39 2, IT*, pr ) 

A fteculiarity of this judicial stipulation was that it availin] not only against the 
promiser and his heirs (like contracts generally^ but agninst every opr that sur«H‘t-dod 
him in the ownership of the pro{)erty in resfiect of uhich Uie stipulation was made. 
If the ow'ner refused to make the stipulation, thi! tM'titioner was put in issMossiou, 
that is, had custinly only {nuda cuBiodta) (U. 3»9, 2, 15, 20 ) ; hut after a time he could 
apply for imsscssion (poaiwfcrc), such as woulil riisui by uaurnput int<» owner»hi|i. 
(D. 39, 2, 15, 21.) 

2. Stlpidatio frfjntorum nermmlarum rauna (for security of IcgacUw). 

This was a piocedure analogous to the fonnt'r. An heir that was bound to pay a 
legacy at a future day wjis coin]>elle<l h» pnu lise by stipulatio., that he wouM meet 
the claim when due, and aNo to give sureties; if he could not or would not, the 
legatee w'as jtut in possession. (D. 3G, 3, 1, 2.) 

Siipulaiiones judidiUes are those alone that i>rocced merely from the duty 
of a judex; as the giving security against traud, or to follow up a slave that 
has taken to flight, or to restore his price. (J. 3, 18, 1.) 

1. Stipu/atw dr t/o/«.— When a bona fi'Jr iwMotcsKor was sued by the real ow’ner, he 
was oblige<l, say in the case of a slave, t<» prcmiise that he wr>uld not wilful!’ hurt the 
■lave ; more csjH’cially if, after the suit began, the jieritnl of tuturapio elap^ul, and the 
possessor, being technically owner, could manumit or pledge the slave. (D. 6, 1, 45 ; 
D. 6, 1, 18.) 

2. /><• perteqxtendo servo restUuendove preCio . — Stipulation to pursue a slave or 
return his price. 

A man di«?s b«:K{ueathiog a slave to a legatee. Before the slave is delivered be 
runs aw'uy. If the heir wa.H careless, be must pay the legatee the value of the slave ; 
but if be was not in fault, then ha simply promises, if the slave should b<* « aught, to 
give him up, or pay his value. (D. 30, 1, 47, 2.) (laius, howevffr, in another passage 
<D. 30. 1. 69. 5). speaks as if the heir were bound to take active measures of pursuit. 

Common stipulations arc such as this — that the property of the pupillus 
shall be in safety. For both the Pr®tor and the judex (at limes) order 
that such security shall be given if afiairs cannot otherwise be cleared. 
Another instance is the stipulation that certain proceedings shall be ratified. 

0 * 5 » 4 -) 
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1. hf Tutor. (See Tutda.) 

2. SUpulaiic di rtUo belong! to the fubject of Procedure. [See Bocdc IV.] 

Other Verbal Contracts. 

The ctlpnlntion wm not the only verbal contract recognised by the Roman Law, 
although It wan immeasurably the most important. There were also the Dictio iMis 
the and o^tli/jaiio operarum. 

Ulpian says a dowry {dot) oould be given, or promised with or without 
stipulation. ( Dot datur, vd dteUurt vd promiUitur.) The same language is found in 
a constitution of Arcadius and Honorius (a.d. 896) preserved in the C. Th. 3, 12, 8, 
with the additional statement that this triple mode of constituting a dot was in accord* 
anoe with the ancient law. 

(1.) In the dieiio there was no interrogation, and apparently no particular form of 
words. 

(2.) Anyone could promise a dot by stipulation, but certain persons only could use 
the dictio ; namely, the w'uman about to be married, her father or other ascendant in 
the male line, or her debtor by her order. (Ulp. Frag. 6, 2.) 

Ohli(f€iiio Oprrarum was another verbal promise sanctioned by the law. An account 
of it will be found under the head of Freedmen (Div. II. Lihertini). 

III. — Expensilatjo or Nomina Transcriptitia. 

In the old times of republicnn sinipHoity, the Romans 
displayed a religious exactness in keeping their household 
accounts. According to Dionysius, every Roman was obliged 
by the censor, at the making of the census, to take an oath that 
his books were accurately and honestly kept. The custom was 
to jot down each day the items of income and expenditure as 
they occurred {adversaria), and to transfer these once a month 
to a permanent book, called Codejc or Tabulae accepti et expenei. 
(Cic. Pro. Rose. Com. 1, 1.) The daily entries {adversaria) were 
made without order, and were soon rubbed out; the codex 
was well arranged, like a ledger. (Cic. Pro. Rose. Com. 3, 6.) 
Whether the temporary entry in the day-book was sufficient 
to support an action on contract is not certain ; but an entry 
in the codex charging another as owing a sum of money was a 
formal investitive fact, and gave the person making the entry 
a right in personam for the amount. It was not necessary that 
prior to the entry any sum should have been due ; it was 
enough if the intending debtor consented to the entry. Theo- 
philus gives us one form in w’hich the entry was made.' 

The entry in the codex served the same purpose as the 
interrogative form in stipulation. It created a contract; it 
was not merely evidence that a contract existed. If an action 


^ ** CtnStm tmrrots qmot, miki at rcNtss foeofisiitt dtbet, ogamsss tdn htUf , 
miki hditU.** (*11ttto|^. ad J. 8. 21. pr.) 


EXPENSILATIO, NOMINA TRANSCRIFTITLA 467 


were bronght for the money, the judge could not go beycmd 
the writing ; if the sum were entered, it must be paid. Hence, 
if, on the promise of a loan, an intending debtor allowed such 
entry to be made in the cothx of his creditor, he could not 
refuse payment on the ground that he had never received the 
money. Writing that was mere evidence of a pre-existing 
contract was called nomina arcana. 

The case is different with the entries called nopnina arcana ; for in them 
the obligation is made by acts (rc\ not by writing ; since they hold good 
only if the money is actually counted out. Thft counting of the money 
makes an obligation re. We shall therefore be right to say that arcaria 
nomina do not make an obligation, but afford evidence that an obligation 
has been made. (G. 3, 131.) 

Hence it is wrong to say that by arcaria fwmina even aliens come under 
an obligation, for they come under it not Ijy reason of the entry in itself, but 
because the money is counted out. This kind of obligation belongs to the 
yus Gentium. (G. 3, 132.) 

In the case put by Gains, the obligitian to restore the money 
lent, as will be seen presently, arose from the acttial lending, 
and not from the written attestation ; so that if the luttw had 
not existed, the obligation would still have been perfect. It 
was usual to commit stipnlutions to writing in the time of 
Cicero (Top. 25 ; Uliet. 2, 9). but the obligatory fm'e of the 
transaction was not altered. It was the stipulation that gave 
rise to the action, not the writing, which was merely evidence. 

The question has been asked, whether an entry in the 
books of the creditor, witlumt the knowledge or consent of 
the debtor, made an expeimlatio f Hut the answer should not 
be doubtful. It is absurd to suppose that one man could make 
another his debtor by contract without his consent. If that 
had been allowed, it would have put all the honest men in 
Rome at the mercy of the knaves. There is no exception to 
the rule, that there can be no contract without consent No 
doubt could exist upon this point but for another and very 
different question, — Whether an entry in the books of the 
debtor similar to the entry in the books of the creditor was 
also necessary! Cicero says it was the practice for the debtor 
to make a corresponding acknowledgment in bis own books, 
and adds it is not less base to refrain from entering what one 
owes to another, than it is to enter as due from another what 
k not due. The absence of such an entry in the books of a 
debtor deprived the creditor of the simplest and most con- 
duaave proof of the debtor's assent. But be was not shut up 
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to Aat ; and if he conld show by other evidence that the debtor 
had consented to the written entry, he was entitled to succe^ 
in his action. Cicero does not put the absence of an entry in 
the debtor’s books higher ; it is merely evidence worth little or 
mncb, according to the character of the alleged debtor. 

The Expensihitio could not be conditional. It purported to 
be a statement of a sum actually due, and consequently the 
debt could not depend on the happening of any future event, 
or be suspended till a future day, (Vat. Frag. 329.) 

If we had only the* text of Gains, a serious doubt would arise 
whether expensilatio was really an original means of creating 
rights in pernonam^ or only a mode of novation. (See Postea^ 
NoratiOt Expromissio.) 

An obligation may be made by writing, as in the case of transferred entries 
{notntna tramcripiitia). Now a transferred entry is made in two ways, 
either from thing to person, or from person to person. From thing to 
person, if whai you owe me by reason of sale, or hire, or partnership, I set 
down as paid out to you. From person to person, as when what Titius 
owes me I set down as paid out to you, supposing, that is, that Titius has 
offered me you as a debtor in his room. (G. 3, 128-130.) 

If tiicHc Wert* the only uses of the expemilatlo, it would not 
rank ns uu original mode of creating an obligation. But a 
case related by Valerius Maximus (viii. 2, 2) shows tliat 
although perliaps it was usually employed for the purpose of 
novjition, it was not always so. C. Visellius Varro, being 
diiiigerouKly ill, allowed a woman (Otacilia), with whom he 
had been living, to put down in her books a sum of 300,000 
sesterces as due by him {expenm fern f<iln pOffsuM esf)^ with the 
intention that if he died she should claim that sum from his 
heirs. Visellius recovered, and was sued by Otacilia for the 
mtmey. il Atpiilius G alius (Preetor, B.C. 65), after consulting 
with the leading nit*n, refused the claim on the ground of 
immoral eonsideratiou {liftidinosa liberalitas), not because there 
was no pre-existing f>bligation. This case shows that an obli- 
gation might be created by entry in the codex, 

ClItROdRAPlIA, Sysgraphae, — The codex was already be- 
coming obsolete in the time of Cicero, and long before Gains 
it had disappeared, except perhaps in the case of bankers or 
money-lenders (aroentarii) ; and the nomtna transcriptUia con- 
sisted of detached w^ritteu afbrmatioua and ackuuwledginentis 
of debt, 

A Chiropraphum was kept by the creditor only, and was signed 
by the debtor. 
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Sifngraphae were mgned by both parties, and pressed for 
both. 

These forms of contract were of Greek origin, as their names 
indicate. They were both in common use in the time of Cicero, 
and the nyngraphae were known as early at least as tlie second 
Punic War (RC. 210). 

What, then, was the relation between the codex and the 
ehirographn and Bgngraphae that coexisted with it T 

The coilex, like the Mtipulafio, originated in Ron»an customs ; 
and therefore, like the Btipulatio^ it w^as confined to Roman 
citizens. It was disputed whether aliens could use the mmina 
transcinjitida^ and the utmost stretch of liberality was, that 
they might use them for novatio t>n]y, not for e^rjtromiitituK 

Whether aliens incur an obligation by transferred entries is ju*;tly ques- 
tioned. For such an obligation seems in a way to l)elong to the Jus cnule; 
and so Nerva held. Hut Sabinus and Cassius thought that if the entry trans- 
ferred is from thing to person, then aliens loo arc bound ; but if from person 
to person, that they arc not. (ti. 3, 133.) 

The aliens were, however, put on complete erpiftlity with citixena hy horrawing 
from the ( I reeks the written Ciin tract (*omii}on Ui Uietn. 

Besides, an obligation by writing can be made hy bonds and indentures 
{fkiros^apluiy syw^raphaei \ that is, when a man gives a written acknow- 
ledgment of the debt or promise to pa\ — provided, however, that there is 
no stipulation. This kind of obligation is peculiar to aliens, ((j. 3, 134.) 

It has been doubted whether by these rhin^jrapKa a new obbcfttfon could lie 
created, or whether they w'ere niniply written evidence of an exintinK contract. This 
latter view i,s inadinu*i«ih]e, iinltwM w<‘ Hup|wHe that the langua;;c of (tainn i* iiuvccurate. 
He assumes that there in only the writing, and not a •tipulation ; and tliat the 
writing alone «ufficecl to constitute an ohligation. We may, iberefor#*, regard the 
ekirofjTapha and tyngraphat as the exact e4}uivalents of the nciriina tratutcrtpiitia ; 
they W'ere to aliens what the latter w'ere to citizens. 

The remetiy t>f a crecliUir by cxjicnsdatio was the rondtriio rerti, 

VTIO. — Formerly an obligation was made by writing, or by entries 
{noffiina)y as the phrase was. But these entries arc not now in use. Plainly, 
however, if a man gives a written acknowledgment of a debt, though the 
money has not been paid over, he cannot meet it by the plea {exrepiio) that 
the money has not been paid, if a long time has elapsed. This has been 
settled very often. So it happens, as even at the present day, that he is 
bound by the writing, while he cannot complain ; and from that writing 
arises a condictio^ though there was no obligaii(/n made by words. By long 
time in this exccptio the imperial constitutions formerly understrK>d any time 
ninning up to five years. But that creditors might not be too long exposed 
to the chance of being defrauded of their money, a constitution of ours has 
narrowed the time, so that an excepHo of this sort cannot be brought after 
the lapse of two years at most (J. 3, 21, pr.) 
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A eauitio was merely a written acknowledgment of a loan, 
and was not conclusive of the receipt of the money by the 
borrower ; and, what would scarcely be expected, the burden 
of proving the delivery of the money to the debtor rested 
entirely on the creditor, if the debtor denied the receipt 
(C.4, 30,3; C. 4, 30, 1.) Justinian, however, in this respect, 
gave some compensation to the creditor by subjecting the 
debtor to a payment of twice the amount of the loan if he 
falsely denied his own writing or the receipt of the money. 
(Nov. 18, 3.) The cautio does not, therefore, rank as a literal 
contract : and Justinian rightly says that the literal contract 
did not exist in his day. 

Was there any liistorical connection between the true literal 
contract {expendlatio, chirographa, or syngraphae) and the cautiol 
The point is obscure, but some light may be thrown upon it by 
considering wloit was the exact difference between chirographa 
and cautio, '1 he essence of the chirograph was its constituting 
an obligation by its own inherent strength ; the cautio was mere 
wastcpaper but for the pre-existing contract of loan, of which 
it was the evidence. The difference was great, but still there 
was an easy descent from the ancient to the modern form. 
After Aqnilius’ Prajtorsliip a fraudulent chirograph was void. 
Thus, if a debtor were induced to give a chirograph to a 
person that alleged he had deposited money with another for 
his use ns a loan, and no such deposit had been made, the 
chirograjdi w<uild have been rendered worthless by the plea 
of fraud. If, however, the allegation of the creditor was not 
that he had deposited the money, but that he would do so, say 
the day after the chirograph was signed, it would probably 
liave been diilicult, if not impossible, to employ the defence of 
fraud. The dilliculty of urging this plea lay in the fact that a 
chirograph was perfectly valid although there was no valuable 
consideration, and therefore the mere fact that the money had 
not been lent would not of itself have vitiated the obligation. 
Still, if a cn‘ditor did not give the money for which he had got 
a chirograph, apd afterwards sued the debtor on the writing, 
he was dishonest, at least in bringing the action, if not in 
getting the chirograph. This seems recognised in a constitu- 
tion of Antoninus (C. 4, 30, 3), who speaks of the plea of fraud 
as substantially identical with the plea of non uumeratae pecuniae 
(that the money had not been paid) {exceptio doli seu 
numeratae ftecuniae). 
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But in ordef to give complete protection to borrowers, it wm 
necessarj to give a remedy when the money had not really been 
lent, whether that wag owing to the fraudulent intention of the 
lender or not. This wag done by the ejrctpiio non numemia^ 
pecuniae. 

The rule of law is the same, if a man, by prctendinj^ he will lend you 
money, m.ikes a stipulation with you, and then does not pay the money. 
For that money he can certainly claim from you ; and give it you must, since 
you are liable under your stipulation. But because it is unfair that you 
should lose your case on that ground, it is held that you ought to defend 
yourself by the exceptio that the money was not* paid over. The lime for 
this, as has been written in an earlier part of these books, has been nar- 
rowed by our constitution. (J. 4, 13, 2.) 

Like all equitable innovationg, the exceptio non nttmeratae 
pecuniae was regarded ng an indulgence, and limited to loung of 
money ; and at first it could be urged only witliin a year. The 
time wag afterwards extended to live, but finally settled at two 
years by Juntinian. (C. 4, 3(1, 14, pr.) If the creditor did not 
sue, the debtor could bring a comlictio to reclaim the written 
instrument, or if the creditor were al)gent, by a formal notifica- 
tion in Court, his exceptio was made perpetual. (C. 4, 30, 7 ; (I 
4, 30, 14, 4.) 

The cautio thus appears to have grown out of the chiro^apha 
by the admission within a liniitial time of the plea that the con- 
sideration for which it professed to be granted had not really 
been received. 

It may be added that if the boiT<nver paid interest or repaid 
any portion of the loan, he conld afterwards deny receipt 
of the amount stated in the cautio, (C. 4, 30, 4.) Justinian, 
moreover, extended the remedy beyond money lent — namely, 
to any things alleged to be given (rel aliae res datae), thereby 
considerably enlarging the scope of the exceptio, and enabling 
persons to contest their own written statenienta (C. 4, 30, 
14, pr.) 

Second.- EQ U1 TA ULE CONTRA CTS. 

The group of contracts said by Gaius and Justinian to bo 
made re introduces a new class of considerations. An obliga- 
tion arises, not from the observance of an ancient form, but 
from some act or fact. This fact, or res, consisted in the 
delivery by one person to another of some property, with 
the intention of imposing duties on the receiver. The formal 
contracts are the offspring of the jus civile ; the contracts with 
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great infelicity called “real ” were introduced by the Prertor 
on fmrely equitable grounds. 

1 .— Mutuum (Loan). 

Definition. 

An obligation may be contracted re, as by giving a loan {mutuum). Now 
a mutui obligatio arises when the things lent are weighed, counted, or 
measured, as wine, oil, com, money, bronze, silver, gold. These we count, 
measure, or weigh, and so give them with the intention that they shall become 
the property of the receivers, and that at some future time we shall have 
returned to us, not the same things, but others of the same nature and 
quality. Hence comes the name mutuum, because I so give it you that 
from ^ing meum it becomes tuum. From this contract arises the action 
called condictio. (J. 3, 14, pr. ; G. 3, 90.) 

Mviuum in akin to otditum, from which it differs only as the species from the genus. 
(D. 12, 1, 2, 8.) Creditum includes other than fungible things. (D. 12, 1, 2, 1.) 

Rights and Duties. 

I. Duties of the Bn^^o^ver. 

In describing contracts limited to special subject-matter we 
find that the duties may be divided into two principal classes: 
(1.) Those that are ascribed to the investitive facts, without 
special agreement. Tlicne are the normal rights and duties 
giving the special character to the contract. (2.) Those duties 
that do not regularly form part of the contract, but may be 
added to it by special agreement of the parties. 

1. The receiver was bound to restore the same kind of things 
he received, ecpial in quantity and quality (D. 12, 1, 3) ; but 
not the identical things. Thus, if it was money, he must restore 
the same amount, but not the same coins. (Frag. Ulp. Inst. 
8, 1.) If corn were given, the borrower must restore corn, not 
wine, or anything else of equivalent value. (D. 12, 1, 2, pr.) 
From a text of Pomponins it would seem that the borrower 
usually promised to return as good as he got (ut aeqne honum 
nobi$ rtdderetur), but such a promise was taken for granted. 
(D. 12, 1, 3.) 

2. By special agreement the borrower might be required 
to pay interest, not exceeding the rate allowed by law, 
if an agreement were made by stipulation ; or even, in a few 
exceptional cases, by pactwn, as, in loans by municipalities 
(D. 22, 1, 30), or loans of com or fodder. (C. 4, 32, 12; 
Nov. 130, 4.) 

Investitive Facts. — No contract of mutuum existed unlees 
the things pven were actuaUy delivered to the borrower, or 



in his possestton before the contract (IX 12, 1. 9, % 
The things mnst be made the property of the borrower ; tc, 
he must have ownership (dominium), and not mere possession 
(posse^sio). Hence, an owner alone can give things by way of 
mutuum, although a mere possessor can give things so as to 
create other real contracts. (D. 12, 1. 2, 4.) 

This contract might be conditional, like stipulation. (D. 12, 
1, 7 ; D. 12, 1, 8.) 

Special Restriction on MururM. — Persons under potettoM 
were prohibited from accepting a loan (mtiftium) of money. 

One peculiar reservation is made in rejjard to such persons; for the 
Senatus Consultum Macedonianum has forbidden loans to persons in the 
potestas of their parents. He that trusts them is denied an action* not only 
against the son or daughter, grandson or grancMaiighter, in person (and 
that whether still in potestaU, or now become sui jurix by the death of 
the parent or by emancipation), but also against the father or grandfather, 
whether he has the descendants still in potentate or has emanrijiated them. 
The reason of this provision by the Senate was, that often son*, loaded with 
debt for borrowed moneys, which they used to spend in extravagance, plotted 
against their parents’ lives. (J. 4, 7, 7.) 

This enactment pasaerl, according to I'acitua. in the reign of 
Claudius (Ann. 11, 13), or, according to SuctouiuH, in the reign 
of Vespasian (Vesp. 11), derived its name either from Macedo, a 
well-known usurer ; or from Macedo, a young deUiuchee, whose 
crimes had drawn the attention of the Semite to the perils 
arising from spendthrift children. Thu words of the enact- 
ment are contained in D. 14, 6, 1.* “ It is determined that no 

one that has given money on loan to a JlliusfamiLlaif, to be paid 
even after the death of the parent in whose power he is, shall 
be given any action or claim, that so these money-lenders of 
the worst sort may know that no JilinK familiar can contract a 
debt that will Ihj good in the event of his father s death/’ 

In form it did not make the loan null and void, but only 
refused an action to the lender. Hence, if the loan were 
repaid without action brought, the im>ney could not l>o re- 
covered on the plea that it was not due. (D. 12, 1, 14.) 

The act applied to loans of money, but in other respects left 
the capacity of persons under polentas to contract perfectly 
unrestricted. Thus, a son could buy or sell, or let or hire, and 

^ ^ Placert ne cui, 9«i JUtofamiliaa mtUuam pecuniam fUdtsset, etiam post morUm 
parmtis rujut in potentate /aistei actio petitioque daretur : ut ncirmt yui pcanme 
fif jiffr /enerartnt, wuUiui pom JUi^amitias bonum noeun expeetata patrit morte 



EQUITABLE OOKTEACTS. 



tf the obligations so arising were changed into a loan {mutuuni)^ 
it was stai valid (D. 14, 6, 3, 3), unless the sale or hiring were 
merely a pretext to evade the statute. (D. 14, 6, 7, 3.) 

ExceptioTiB, 

(1.) A son (filiuBfamilias) could borrow upon his peculium, 
and to the extent of it, without exposing himself to the dis- 
abilities of the statute. The statute prevented him borrowing 
upon the strength of his expectations from his father. (D. 14, 
6, 1, 3 ; D. 14. 6, 2.) • 

(2.) The loan was valid if it were contracted with the father’s 
consent (D. 14, 6, 12 ; C. 4, 28, 4), or received his subsequent 
ratification. (C. 4, 28, 7.) If the father paid any portion of 
the loan, his consent was conclusively presumed. (D. 14, 6, 
7, 15.) 

(3.) When the loan was made for the benefit of the father’s 
estate; ie., if it was made by the son with the intention of 
making his father the real debtor. (D. 14, 6, 7, 12.) 

(4.) When the loan was proper or necessary. 

A son, being abrosd, could borrow to pay such things as his father was accustomed 
to allow him for his education or official duties. (C. 4, 28, 5.) 

A son might also borrow to pay a legal debt. <D. 14, 6, 7, 14.) 

(5.) T he loan was valid also when the lender was mistaken 
or misled as to the status of the borrower, provided the 
mistake was such as a reasonably careful man might make, 
and was not an error in law. (D. 14, G, 3.) If the borrower 
declared he was a paterfamilias, it was enough (C. 4, 28, 1), 
unless the lender either knew or might have known that he 
was not. (1). 14, (5, 19.) 

Hxmedy — T he condictio eerii, sometimes coUed actio mutui (C. 7, 35, 5), or eondictio 
ear mutuo, waM the remedy. 

Maritime or Commercial Loans. 

Definition. — Perunia trajectitia is money lent at interest {nantico 
foenore) with which merchandise is bought and shipped at the 
risk of the lender, until the goods arrive at the port of destina- 
tion. (1). 22, 2, 1.) It is a loan of money (1) to be c m verted 
into goods (2) that are to be sent across sea (3) at the risk of 
the lender. 

Bights of Borrower, — L The borrower was not bound to 
repay the loan, unless the goods arrived safely at their destina- 
tion (D. 22, 2, 8 ; C. 4, 33, 4) ; or unless they were lost by 
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oilier perils than the perils of the sea; ss» if thej were 
seised by the exchequer as illicit (G 4, 3ft, ft.) 

2. The interest was not limited. (Paul, Sent. 2, 14, ft.) 
Latterly, however, Justinian fixed a maximum of 12 per cent 
per annum. (C. 4, 32, 26, 1.) 

8. Usually the borrower was, by special agreement, bound to 
pay the expenses of a slave sent to collect the money if it were 
not repaid wdthiu the fixed time. To prevent disputes, it was 
usual to fix the sum per diem to be paid to the slave* (D. 22, 
2, 4, 1.) 

1\,--C0MM0DATVM (GlUTUTTOUS LoAN). 

Definitiox. 

Again he to whom anything is given to be used, that is lent free, comes 
under an obligatio rc, and is liable to an actio commoduti. Hut he difTers 
widely from a man that has received a loan (mutuum) ; fur the thing is not 
so given him as to become his, and therefore he is bound to restore the actual 

thing itself. A thing is understood to be lent free strictly only if the 

thing is given you to be used without any reward being received or 6xecL 
But if it is otherwise, and a reward comes in, then the use of the thing is let 
out to you (/ocatur ) ; for a free loan {copnmodatum) ought to be gratuitous. 

(J- 3» *4i 2.) 

Oommodant or eommodator is the (lersoa that lends tbo thin;?. 

Commodntariu$ is the borrower. 

The CQmmoddtum is of Pnetorian ori^do. The ctlirt nins thus ; * -*‘The Pnrtor 
says, If it is alleged that a man has lent another anything free, I will give him a 
remedy therefor.” 

As eommodatum consists in the use of a thing, there could with i>roprtety he no 
BomniocUUuin of things consiuued in the use. But such articles might be given for the 
lake of show, not to be ummI ami consumed (l>. 1!i, (1, 3, G) ; and even money might 
t>e lent for the purpose of a sham payment. (1>. 18, 6, 4.) 

t svf and Comtufidatum . — In what respect does eommodatum^ whic h here appears 
imong contracts, differ from utusf In one respect they resemble eaeh o.nor. Both 
ife gratuitous ; both imply the absence of consideration for tlie use. But the differ* 
nces between them are sufficiently marked to justify the arrangement of the Institutes. 

We may, however, prtmiw what is fwt the difference. 'I’he term of the edict was 
tot “ u/i,” but ** rommo^rr.” Labeo said use (u#u«) was the genus of which com* 
wdatum was the s{>ecieit : that use applied botli to moveai>les and immovembles, while 
cMnouicfafiOit applied only to moveables. But this distinctu>n Cassius dented ; and 
Jlpinn agrees with him ; adding that even a dwelling-house might be the object of 
eommodatum, (D. 18, 6, 1, 1.) 

Both uiu$ and eommodatum effect » separation between the ownership and the 
3tual enjoyment of property ; but in usut tVie separation is sirriouH, ami lasU generally 
IT the life of the usaary ; m the onse of eommodatum the use is mrne limtte<J and tent- 
wary. The usuary bad rights in rem ; he ooulil soe the thief, or anypne that did 
image. A bom»wer (commodatariut) could not sue the permn that damaged the 
iicle borrowed (D. 9, 2, 11, 9) ; and although he ci>uld sue the thief that stole it yet 

^ AU ProBtar: ** Quod ^is commodame dieetur, de eo judicium dalo*' (P. 18, ff. 1* 
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imder Jnstifiliiii, thin wm entirely in the option of the owner. The eoiimoclatertiu 
bad not even interdict poasession. (D. IS, 6, 8.) 

Still more striking is the difference in the investitive facts. Viut was created by 
testament, by mancipation by in jure ceMio — all recognised modes of creating owner- 
ship. But U8U$ could also, as we have seen, in certain cases originate in contract. Is 
it not the same with commodatumt There is a difference in the kind of contract 
‘Whether the ustis arose from stipulation or not, it certainly arose from a promite; but 
the right of the commodatariut logins from the ddivery of the thing ; until that time 
he has no right whatever. 

The external marics correspond with a more essential difference ; in tisiis, the law 
looks to the interest of the usnary ; in commodatumt to the interest of the lender. 
There could he U(» greater mistake than to sujipose that the law interfered on behalf 
of the borrower [commodatariuk). It did not compel a man to give a loan of any- 
thing be had proniined : it had no intention of beneficence towards the borrower (al- 
though it must l>u borne in mind, the commodatum is gratuitous) ; but when a lender 
entrusted anything to a borrower, the Prsetor reqaired that he should not abuse the 
confidence re|KiHed in him, but that he should return the property safe and sound. 
ITiis was the iiriinary object of the intervention. The commodatum is, therefore, in 
its original Hcopc. a uniluttral contract ; it imposes duties on the borrower, but none, 
in the first instance, upon the lender. But the Pnetor having once intervened, could 
not Hbip there. The l>oW)wcr might have been put to great and unex|)ected expense, 
and it would not be fair to com{>el him to return the property without giving him com- 
pensation. The lender must not expect the equitable intervention of the Pnetor, 
unlcM he wa'i prepared to “do equity” as well as to receive it. Thus, incidentally, 
the lender inigi t be subject to duties as well as the borrower ; but the duties of the 
borrower exist in every case ; the duties of the lender are occasional, accidental, and 
indiriH^t. This, then, is the first example of a departure from the strict unilateral 
contracts of the civil law; for even the ” was purely unilateral. It is a 

contract unilateral in its origin and scope, but which may, in oonsequenoe of circum- 
stances that arise, become bilateral 

Rights and Duties. 

I. Duties of the covunodataHus = Rights tii personam of 

commodator, 

1. To return tlio thing lent in as good condition as he re- 
ceived it, excepting ordinary tear and wear. 

2. To use the thing fv)r the use agreed upon. It is tlieft, as 
already explained, if the borrower fraudulently procures the 
loan of a thing for one purpose intending to use it for a different 
one, or to use it in a manner that lie know^s the lender would 
never have permitted. (J. 4, 1, 6.) 

A iH lent for a journey, the lengUi of w hich is known to the lender (comino* 
ilafia). The distance is too great, and the horse is hurt. The loss falls on the lender. 
(D. 18, 6, 28.) 

A hormt is lent to go to battle, and is killed. Tlie owner has no claim against the 
borrower (romeiodolenia). (D. IS, 6, 5, 7.) 

8. The btirrower must, take na good care of the thing lent as 
a good pati-r/amiliitt, if there is no special agreement (C. 6, 
48, 1 ; l>. 13, 6, 5, 7 ; D. 13, 6, 23.) 
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He that has received a loan, if by any chance mishap he loses what he 
rcccivcd~by fire, for instance, or the fall of a house, or shipwreck, or the 
onset of robbers or foes— none the less still remains under the obti<;;Uton. 
But he that has received a thing to use is in a different poMtiun. Undoubt' 
edly, indeed, he is compelled to show all possible diligence in guarding it ; 
and it is not eimugh for him to employ ail the diligence he usually cmp)o)j> 
in regard to things of his own, if another person of greater liiltgcnce could 
guard the thing safely. Hut fur force too great for him, or for the like mis- 
haps, he is not liable, if only it was not by any fault of his the mishap 

occurred. Hut otherwise, as if vou choose to lake what is lent vou frecirom 

* « 

home with you and then lose it by the onset of foes or robl>eis or by ship- 
wreck, there is no doubt you are bound to restoiw it. (j. 3, 14. 2.> 

The in the omo of muO/tim, liei’Mur owner *»£ the thiiu lent. He wm 

bound to rts*t4nv not what he receivoti, htit t»nly the lutiiie kind of thinj*' in quantity 
and qu.ality. Hi.** ohliji'ation, <lid n<*t «h*|H*ml on the fate •»£ the ihiti^jw c<*m- 

inittetl t*» him. Hie'^* In- une or «leHtroy ju* he |ilea«e«i. Hut the* CiunmtultUariuii 

is not ow'ner of the thing K ut to him ; he ho.** only the eiiHtoJv tun! the uini of it, ami 
according to the uMual rul< , accidental hwM should not fall ujKin him, hut uptm Ul«> 
owner. 

Titiutt horrowf* plate from («aiuii, Kayiiig he ineanji ti^i iim* It for a » d*!*^'** h* Iw given 
to hit* friemlt*. He taken it on a jourti<'\. Tin* plate in etoleti h\ r<»bU'n». TitiiM 
must pay tiaiiw the value <*f the plate, (l». 44, 7, 1, 4.) 

Iiosii by theft was consMereU show a want of ilue dtltgene<* ; at d ain'ordingly if 
the thing lost were Mt4deu (even if hy the slave of the lender). 11 * lM»rr»m«r was 
obliged to make g«MKl the loss, (i). H', Ci. gl, 1.) 

Was the borrower i*f a slave liaide if the slave ran away ^ Tliis qu»*siion, wo 
are told, gave rise to much controversy. In some eas<*s th«* h.tl»i)ity »»f the ls»m#wer 
was beyond *ii**put<', a** when the slave was kept in chains, or s<» young as to r<H)uir« 
looking after, or the borrower had specialH agreed to watch him. (I>. Ill, tl, !>, 6.) 

Ejcceptinn . — Tlie buriuwer w«ih rinjiiireci to take cure, n« 

nothing more tluin a just return for the f^ratuitous benefit con- 
ferred upon him. (D. Id, ll, 5, 2.) According;ly, when the 
lender also deriv'ed a benefit from the contract, a less dt^^ee of 
care was reqnire«l. 

Two friends agree to give a joint supper— one taking the charge, and the other 
supplying the plate. Haius says in this ca-** it was an opinion of some jitrisU that the 
friend in charge was n ^jMin-dblc only fnr wilful misconduct (lUdut), m»t for the want of 
ordinary care {ru/j.^i ) ; hut Plains thinks that he might be mwJe liahle as far at least 
as a husband was f*»r hi-* v ife',* itos ; Lr., m»t for tlie eare of a pruilrnl man (g«s 
familias), but only for such as he took «»f his own affaira (1>. 13, 6. 18, pr.) 

A man gives dresses U» his lietrothod in order tliat her apjM'arance may Ik* 
able to him. In this case, if the match g<iea off, and the dresses huv«* u> relumed, 
the betrothed U res|>onsible only for w'ilful mischief {do*UM), Isi.onr the <lreasea are 
given as much for the glory of the intending hU'tband aa fur her gratihcaliom (D. 13, 

5, 10.) 

IL Duties of Cummodatar =« Kigbts in j^ersonatn of' Common 
daiarius. 

1. The lender is bound to suffer the borrower (commodaiariuM) 
to enjoy the use of the thing according to the terms of agre^e- 
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meot. This obligation, it must be remembered, arises only 
when the thing has been delivered to the borrower. 

Titiai Imdi to GhUui tablets {pupUlaret or codex) in order that a debtor of G^ns* 
may give Kim a written security. Titius cannot demand back the tablets until the 
•eourity is discharged. The reaiton is that it would be inequitable. If Titius had 
refused the tablets, another might have given them, or witnesses might have been 
procured. (D. 13, 6, 6, 8.) 

Upon the same principle, if Titius gave Gaius a loan of wood to repair his housoi 
be cannot take it away until the house falls down. (D. 13, 6, 17, 3.) 

2. The lender must pay any extraordinary expenses incurred 
in preserving the thing lent. Thus the money spent on a sick 
slave, or to catch a runaway slave, must be paid by the lender. 
(Paul, Sent. 2, 4, 1.) But ordinary expense, which is the 
natural equivalent for the use of the thing, must be borne by 
the borrower. The borrower must, therefore, pay the food of 
the slaves, and even expenses for illness, if they are small in 
amount (D. lo, 6, 18, 2 ; Mos. et Rom. Legum Collat. 10, 
2. 5.) 

3. If the lender has knowingly given in loan, and the 
borrower unwittingly received, things mischievous or unsuited 
to the purpose for wliich they were lent, he must pay any 
damage that may result. 

Titius supplies Gains with rotten wood to repair bis bouse, and the bouse falls 
down. Titius must make good the loss. (D. 13, 6, 17, 3.) 

Julius lends vessels to hold wine or oil, knowing that they are leaky or will spoil 
the liquor. Julius must pay the value of the wine or oil so dMtroyed or lost. (D. 13, 
e, 18, 3.) 

Maevius gives to Sempronius the loan of a dlshoneat slave, who steals from Sem- 
pronius. Maevius must make go(»d the loss if be knew, and Sempronius did not 
know, the slave's character. If Maevius did not knew, he may still be sued by a 
no 2 ufis actio furtL 18, 6, 22.) 

Investitive Facts. 

As in mutuum^ the rights and duties of eommodatum arise 
from the delivery of the thing to the borrower. The bor- 
rower is not owner, and has not even possessio, (D. 13, 6, 8 ; 
D. 13, 6, 9.) Hence a person not owner — even a thief or 
robber — can give a thing in eonimodaium, (D. 13, 6, 15 ; D. 
18, 6, IG.) 

Remedies. 

L To enforos the duties of the eosuaodolorfvs. 

1. Actio eowmodnti diceeta. 

This is SB aotioB bamae^dei, (Set IV. ss to meaning oi oetio homaeJtdeL) 

H tbs defendant hae lost tbe thing wltbout blame, ho may be required to give 
momitj to delivtr it up if it shoold again oomt into bb pcisssssinn. (D. 19, 8, 19, pr.) 
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Tb wfbm «1 m datki 0f 

1 . eommoddii eomirmritk 

At rr w ft so nwto sood bo asid spoo tbia, thMi tbol omytldsg Ibol fonsa s 
groQsd for tbo orfio ettnirwia ia a good dalasoo to tbe octio dsiMto (D. 13, 6, 18, 4) ; 
sod that, liko other etmtntriae artumr*, it caa bo brought, although the oetw tltmCa 
flaaj not have been called into eiercum. (D. 18, 6, 17, 1.) 

2 . Actio uiUis commodtUi comiranu. 

This is to enforce reotitnticm when the lender has oanried off the thing lent without 
the knowledge of the borrower, and baa sued the bom»wer and made him pay the 
value of it. This action is to compel the lender to restore the price so unjustly 
obtained. (I>. IS, 6, 21.) 

lIl-^DFPOSnVJ/ (Deposit). 

Definition'. 

This is a contract in which one person (drpoititor) gives 
another (depositariun) a thing to keep for him gratis, and to 
return it on demand. (D. 16, 3, 1, 8 ; D. 16, 3, 1, 4/>.) 

This contract is distinguished from mutuuni^ boc*anse the 
ownership of the thing is not transferred, but both ownership 
and possession remain with tlie dep(»8itor. (D. 16, 3, 17, 1.) 
It is distinguished from cotnmodaium because the receiver is not 
allowcil to use it. 

Tittus deposits with Oaius 10 aurri^ giving him pemdMion to use them if ha 
pleased. Until Gaius actually did use the money, tbe ountraci remained oo« of deposit 
simply. (U. 12, 1, In ; D. 16, 3, 1. 34.) 

JuliuN de{xtHiti« with Maevitu 10 aurei^ and afterwarcls gave Maevius peniiimlon to 
use them. If Maevius accepts this permission, the contmct is changed at once into 
wiMtuvm, although be does not actually use tbe money. (D. 12, 1, P, P.) 'I'be ermsenl 
ol both parties is required tit make a contract. If, then, Gaiiw acoc*|iils a thing on 
deposit, on the condition that if he should wish to use it he may do eo, the agreement 
is understood as simply giving him power to ermvert the ccmtract into hum at his own 
pleasure. On the other band, when permisshm is afterwartb given and ai^repied, tha 
contract is at once changed, because an agreement fur use, without sctual use, suffioes 
to make a commodatum. 

The contract of deposit belongs to the Ju» Gmlium, Tbe words of the e<Uct are 
** If a deposit is made not in ounsequence of a sudden outbreak, or 6re, or fall of bouse, 
or shipwreck, tbe remedy shall be for the loss simply. But if in consequence of the 
evente above named, double, if the action is brought against tbe depositee in person. 
If H is brought against his heir, and it is affirmed that tbe lues was due to wilful 
wrongdoing of tbe deceased, the remedy shall be for the loss simply ; but if of the 
heir, for double the amount.*' ^ 

When the deposit was made in consequence of fire and shipwreck, etc., it was ssld 
to be made from compulsion or distress (neMMoriusi, 

^ Fraior ait : ** Quod neque tumuUua meqw ineemdii ncque ruimae netpu nou/ragif 
fee ciqDonfvm tii, in Hmplum [ear] earmm autem rerum, ffuae mpra eompre^enm* 
sunt, ta ipium in duplun, in keradem epu, qmd dolo mato ^»/a/etum esse dicetmr qui 
moHmms sit, in simplmm, quod ipmut, in ehqpum judicium daJbo,** (D. 18, 8, 1, 1.) 
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Rights and Duties. 

L Duties of Deponitarius = Rights in personam of depositor, 

A* la the Absence of Special Agreement. 

1. To keep the thing safe. 

He is liable only for acts of wilful fraud ; but on the score of fault — that is, 
of sloth or negligence — he is not liable. He is not answerable, therefore, 
although, through his want of diligence in guarding it, the thing is lost by 
theft. For he that gave a negligent friend a thing to guard, ought to ascribe 
the loss to his own easy-going ways. (J. 3, 14, 3.) 

The contract of deposit is for the benefit of the depositor 
alone, and therefore the depositarius is responsible only for 
wilful destruction of tlie thing or extreme negligence. The 
reason mentioned by Justinian can hardly be supported, because 
in mandatum, which was a gratuitous contract, and in some 
respects scarcely to be distinguished from deposit, a higher 
degree of care was exacted. The contrast is with commodatum^ 
where the benefit of the contract was entirely for the l)i)rrower, 
although the lender also might have an advantage, if he gave 
the use of the thing in order to induce some one to take better 
care of it. (Mob. et. Rom. Legum Collat, 10, 2, 1 ; 10, 2, 2 ; D. 
13, 6, 5, 2.) 

A Hlavti deposits with ftaiun. GaiuR, thlnlcing Titiu8 to be the master of the 
•lave, given it up to him.. I'he true owner ba** 110 remedy against Gaius, who acted 
honestly, although in mistake. (1). 16, 3, 1, 3’2.) 

Titius <lup<mita eoinu plate with (laius, and dien, leaving several heirs. Certain of 
tlie heirs demuml the ]ilnte. (laios was advised that the best course was to go before 
the Pnet4fr and obtain an f>rdi!r for the delivery of the plate. But even if Gains did 
nut take that precaution, and gave up the plate to the demandants without any inten- 
tion of pnjudicing the other heirs, he was not liable to them. (1>. 40, 3, 81, 1.) 

A icHtament is deposited for safe custody with Titius, who reads the contents aloud 
to his neigh Incurs. This is gross negligence {eulpa lata) ; or, if done maliciously, dolus; 
and in the latter case the d<positarius was ex{K>sed to the aetio injuriarum as well. 
<D. 16, 3, 1, 38.) 

Sempronius deposits plate with Gains, and Gains deposits it with Titius. Titins 
by his dolus causes the loss of the plate. Gains is not resjH>nsib]e fitr the loss, but is 
bound to give Sempronius his right of action against Titius. (D. 16, 3, 16.) 

A slave belonging to Titius gives Gaius money to pay to Titius for his manumission. 
Qaios pays the money. Is he liable to Titius to restore the money deposited, because 
a d<.*|Hwit by the slave is, in law, a de|K>sit by the master? If Gains informed Titius 
with what pur|Ki8« the money was de^nisitod with him, Titius has of course no ground 
of oomjdaint. But if Gaius paid the money as if it were his own, he is liable to make 
good the deposit ; for, ia point of fact, be has not retume<i it ; it is one thing to return 
a deposit, ai^ another to give a thing as from oneself. (D. 16, 3, 1, 83.) 

2. Tlie depositarius must not use the thing. Such a use may 
amount to a theft of the use, or may merely subject the deposit 
iariuM to payment of interest. (GL 4, 34, 3 ; 0. 4, 34, 4.) 
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8. If Tritbont his fault the depo9itariu$ loeea the thing de* 
posited^ he must give the depositor all his rights of action 
against the person by whom the loss was caused. (D. 16, 3, 16; 
D. 16,3.1,47; D. 16,3,2^.) 

4. To return the thing on demand, with ail its prodtice and 
accessions, and without making any charge. (D. 16, 3, 1, 45; 
D. 16, 3, 1,24; D. 16.3.34.) 

Further, he with whom anything is deposited incurs an phh\otti 0 rr, and 
is liable to an actio dtpositi. For by it he is bound to restore the thing he 
received. (J. 3, 14. 3.) ^ 

If the depositarius is in a position to return the thing on 
demand, and refuses, he must pay interest. (Paul, Scut. 2, 12, 
7 ; C. 4, 34, 2.) 

B. By Special Agreement. 

I. It was not unusual to make an agreement that the depon- 
tarim should take as much care of the thing deposited us a 
good ] tat er familiar, {!>. 16. 3, 1, 35 ; l>. 16, 3, 1. 6.) lit some 
cases the depositartas nii:^ht bo responsible even for Hccideutal 
loss. 

Titiuii wifihed to buy nn entiite ifc'ith borrowed money, hut d(»ei not wUh lo nUee 
the money until the Hale in aceoinpliMhed. (aikiun. inhit watiU U* lend, and U oidigiMJto 
gi> abroad, leavee him the in««ney on condition that if the purchaae in made, Uie money 
shall lie u loan. In this ca«e. acciilental Ium of the munty falU on TiUua. (D. 12, 
1, 4, pr.) 

II. Duties of depositor = Riglits tw personam of depn^Uariun, 

1. The dejtQgitor must pa}*^ all the expenses incident to the 
custody of the thing, as the food of slaves (D. 16, 3, 23; Mos. 
et Rom. Legum Colhit., 10, 2, 5), f»r the ex[»eii8c of (tarrying 
any tiling to the place where it is to be delivered. (D, 16, 3, 
12, pr. ; D. 16, 3, 12, 1.) 

2. He must make good all damage caused by the thing 
deposited, if lie knew tJmt it was likely to cause damage ; as, 
for example, a slave given to stealing. (D. 13, 7, 31.) 

lNVE.sTiTr\’E Facts. — As in the other contracts re, the 
investitive fact is the delivery of a thing, not mere consent. 
Hence a written instrument attesting a deposit has no value 
if the thing has not actually been delivered. (D. 16, 3, 26, 2. 

Remedier 

I. To enforce the datiee of the drpoiiiariiu, 

1. Aetio depotUi dirttia. 

*. I^Muages. By t he law of the XII. Tableii, n penalty of twofold the valae of 
WM given agadnat % dejioeitury who did not return the 

2 U 
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but by tbs Pnetor, thA doabla pesaliy wm xetalned tmly when the deposit wba oovnpid* 
Maty. (Pftol, Sent 2, 12, 11 ; D. 16, 8, 18.) 

2*. Condemnetion bronght infamy {infamia) on the depotitariut, (C. 4, 84, 10 ; 
Moe. et Horn. Legom Collet, 10, 2, 4.) (See as to Infamuit pp. 431-482.) 

8*. It is an action bonos fideL (D. 16, 8, 1, 23.) But no set-off was allowed (ex- 
espt probably in respect of expenses incurred on account of the thing deposited) : the 
d^potiiarius must restore the thing without deduction of what the d^potitor may owe 
him. (Paul, Sent 2, 12, 12 ; C. 4, 34, 11.) 

4**. The oath of the plaintiff as to the value of the thing deposited is taken. (D. 16, 
8, 1, 26.) 

5*. Although this action is of Praetorian origin, the contract of deposit is of older 
date, was enforced by an action of the civil law ; and hence this action is not 
limited to one year, but is perpetual, subject to the general rules of prescription. 

2. Actio utilie drpotUi directa. 

This is the action brought by a person to whom the depositor has given his right 
of restitution (G. 3, 42, 8) ; or by the depositor against a person with whom the de- 
potUariut has deposited the thing. (Paul, Sent. 2, 12, 8.) 

II. To enforce the duties of depositor. 

1. Actio depositi contraria, regarding which nothing special is to be noted. 

PiQNUS, — In the Institutes, pledge {pignus) is included among 
contracts re. But in this work it has been placed along with 
the other forms of mortgage. 

Vf.—MANDATVM. 

Definition. 

Mandate is a contract in which one person (w qui mandatum 
$u$cipity mandatariu$) promises to do or to give something, with- 
out remuneration, at the request of another {mandator or man- 
dan»\ who» on his part, undertakes to save him harmless from 
all loss. 

Lastly, we must know that a mandate {mandatum)y unless gratuitous, 
ceases to be a mandate, and passes into business pf another kind. For if 
payment is settled on, it is at once a case of letting and hiring. And (to 
speak generally) in all cases where the business contract is one of mandate 
or deposit, if the duty is undertaken without payment, the fact that payment 
comes in transforms the contract into one of letting and hiring. If, there- 
fore, you give clothes to a fuller to clean and do up, or to a tailor to mend, 
without settling on or promising a payment, the actio mandati is open to 
you. 0* 3i 26, 13 ; G. 3, 162.) 

MsndaU i« the only gratuitous consensual contract. In no other consensual con- 
tract was a promise without consideration binding ; but the peculiarity of 
ia, that it exUto only when there is 00 conrideration. 

The gratuitous nature of the contract began to be felt ae an inoonvenienoe ; and 
ahbongh, strictly, payment oould not be reci^^nised, yet a ram might be agreed upon 
to be paid aa a Aonorartem (D. 17, 1, 6) ; and even a salary might in later timet ba 
paid. But it oould be reoovered only by apedal aoti«m, and waa not raoogiuMd aa aa 
alaarat in tha mand a t e. (C. 4, 85, 17 ; B. 17, 1, 56, 8.) 
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A mandate may exist either for our own sake or for some third person's. 
For 1 may give you a mandate to manage business either for me nr for some 
third person, and in both cases there will be an and we 

shall be liable to one another in turn, — I for your expenses, you to act in all 
good faith toward me. (G. 3, 155.) 

The contract of mandate may be formed in five ways. For the mandate 
is given you either for the giver’s sake only, or for his and yours, or for that 
of some third person only, or for the sake of the giver and some third person, 
or for your sake and that of some third person. But if it is ft)r your sake 
only that the mandate is given you, it is superfluous. [For what you were 
going to do for your own sake, and acting on yoi^ own opinion, you will not 
be regarded as doing as the result of a mandate from me.] No obligation, 
therefore, arises out of it, nor any ac/ia mandati between you, (J. 3, 26, pr. ; 
G. 3, 1 56. ) 

It is for your sake only that a mandate comes in ; if, for instance, a man 
gives you a mandate to invest your mone>' in the purchase of land rather 
than to put it out at interest, or vice versa. Now a mandate of this sort is 
rather a piece of advice than a mandate, and therefore is not obligatory ; for 
no one incurs an oblit^aiio mandati by giving advice, even though it turns 
out ill for him to whom it is given. For each man is free to search out for 
himself whether the advice is good. If, therefore, you have money lying 
idle by you at home, and some one urges you to buy something with it or 
to lend it out, even though such buying or lending turns out ill for you, he 
is not liable to you in an aitio mandati. And so much so that it has been 
questioned whether he that has given you a mandate to lend money at 
interest to Titius is liable to an tu/ta mandati. But Sabinus’ opinion has 
prevailed that the mandate in this case is obligator) , for [the mandate was 
not a general one to lend money on interest, but a special order to lend it 
to Titius, and] >ou would nut have lent it to Titius but for Uiis mandate. 
G- 3 . *6, 6 ; G. 3, 15O, as restored.) 

The obligation of a mandator - t.r., of the penon making tb« request - 'Wm to mivo 
the other barml««». In giving general advice, a pcnMin enuld never lie «up|icwed to 
undertake that obligation. But the ground of the dintioctitm eet forth in the outMit 
may be looked at in another aiqiect. The c«mtraat drawn by (jaiua betwiten getieiml 
a<lvice to Ivnd money and a requeet to lend money to a ^larticular prriMfn, ccirreetly 
Uluftrates the priociplee of the dwtinction. It would be abenrd to infer an intentloa 
to indemnify from lo«e w'hen no tpecihe act waa rrcomniemled, but a mire general 
preference of lending money to buying land wan exprewed ; but it may be reaMioabU 
tu presume such an intention when a particular act ta recommended in reapeoi of a 
pa^cular person. If, therefore, 8em{>mfiiua bad advised Titina to buy the slave 
Btichus, instead of lending money to 8«iua, and Titius had U»ught Kticbua. and bean 
evicted without being able to recover the price from the seller, he would donhilaas 
have had an action against Semprootoa. The question really turns on the intentiaft 
of the parties ; did the mandator request the mamlatariuM in such a manner as to lead 
Mh* to expect indemnification, and therefore to make an investmetit, or do 1 
thing exposing himself to !oas that he would otherwise have eacaped 7 

Quietus gave a mandate to hia medical gneat In these terms : — ** At 
your gardens near Ravenna pray set op a tennis oonrt, warm baths, and whatovw 
sits is nsosssary for your beaHh, at my expensa." Tbs doctor spent 100 mnrti tm 
hnpmmmta of this nature ; but on selling his gardens loond that the prios wm 
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•nlumoftd only to tho oitent of 40 awrei in consequence of his improvements. He 
esa recover the belaaoe of 60 aurei in an action of mandate. (D. 17, 1, 16.) 

1. A mandate may come in for the sake of him that gives it, — as when 
a man gives you a mandate to manage his business, or to buy a farm for 
him, or to undertake {spofidere) on his behalf. (J. 3, 26, i). 

Titius requests Seius to buy a certain article for him out of his own money. After 
tile thing is bought and paid for by Seius, Titius refuses to take it ; Seius can sue 
him, not only for the price paid, but for interest. (Paul, Sent. 2, 15, 2.) 

An example of a general power of administration is given in D. 17, 1, 60, 4. 
Lucius Titius committed the administration of his property to his nephew in these 
terms : — **Tu Seius, my son, greeting. 1 indeed hold it according to nature that 
a brother or brother’s children should act for a brother without any express authority ; 
but still if there should be any necessity for your interference, I grant you power to 
act for me in all my concerns, if you will ; to buy, sell, contract, and in all other ways 
to act as owner of all my property. I authorise all you do, and refuse my sanction to 
nothmg.’* 

2. It may be for the sake of both you and the giver, — as when the man 
gives you a mandate to lend money at interest to a third person that borrows 
it for the good of the giver’s property ; or when you wish to bring an action 
against him as surety, gives you a mandate to bring the action against the 
principal at his risk ; or gives you a mandate to stipulate at his risk, with a 
substitute for his choosing, for a debt he had owed to you. (J. 3, 26, 2.) 

Seius is about to sue Titius as surety, and Titius requests him to sue the principal 
debtor at bis risk. After the changes made by Justinian, this case could not occur, 
as tlie creditor was iu every instance obliged to sue the principal debtor before the 
surety. 

Titius owes money to Seius, and Sempronius to Titius. On being sued by Seius, 
Titius requests Ss'ius to accept from Sempronius a promise by stipulation to pay the 
amount, on condition that if Sempronius does not pay the money he will. 

A dispute regarding an inheritance took place, and claims were advanced on the 
part — (1) of the heirs named in tlie will; (2) of a paternal uncle, Maevius ; and (3) 
of several paternal aunts, sisters of Maevius. Maevius wix>te to his sisters, saying he 
would share with them whatever he recovered in a suit be w'as about to institute 
•gainst the testamentary heir. No stipulation followed, ^laevius compromised the 
case, and got some lands and other pro{)erty. Could the sisters cum(>el him to share 
with tlicui T \’es, because a request was implied on their part to Maevius to take 
legal proceedings to recover the propeTty to which they all laid claim. (D. 17, 1, 
62, pr.) 

3. A mandate may come in for the sake of a third person only, — as when he 
gives you a mandate to manage Titius’ business, to buy a farm for Titius, or 
to become surety for Titius. (J. 3, 26, 3,) 

In this case the tiMviwfa/or was lumply a surety. In what respects sureQrship so 
onnsttUited differed from the verbal oontract of suretyship {Jidrjiuno) will hereafter be 
examined. (See Aooeesory Gontraota.) 

4. It may be for the sake of the giver and a third person, — as w’hen be 
gives you a mandate to act in business common to himself and Titius, or 
to buy a farm for Titius and himself, or to undertake for Titius and him- 

3.36,4) 
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** Tltlof to SeiiNi Oroeting. --Yon aro awaro of Um Intarwl 1 taka In „ ^ 

and aince jon are about to marry ber in acoontanoe with my wtibea. I <Mr« to tea 
yon married in a manner enitabie to jour poaliion. Although I know that TiUa» the 
mother of the girl, will prtimiae you a euitable dowry, still I, the nuu*e t« win your 
attachment to my house, do not hesitate also to pledge my wonl. Wherefori^ 
know that lor whatsoever sum you stipulate with her, 1 will lie surety, and will see 
you paid.’’ 

ITiis is an example of a letter of mandate. (D. 17, 1, 60, 1.) 

5. It may be for your sake and that of a third person, — as when a man- 
date is given you to lend Tiiius money at interest. But if the mandate is 
to lend him money without interest, then it is for the sake of the third 
person that the mandate comes in. (J. 3, 26, 5.)e 

Rigots axd Duties. 

A. Duties of MandotariuM == tn permnam of mandator, 

I. To do what he has pnmiiKed. (D. 17. 1, 22, 11.) 

A mandate anyone may freely refuse to undertake. But if it is once un- 
dertaken, it must be fulfilled or renounced as s<x>n as possible, so that he 
that gave it may carry out the same matter, cither m person or through some 
one else. For unless the renunciation is so made that the whole case is kept 
untouched for the giver of the mandate to resolve the matter himself, then 
none the less there is room for an mttndutt\ — unless, indeed, some 

good reason comes in for not renouncing, or for renouncing at an unreason* 
able time. (J. 3, 26, ii.) 

Paul gives instances of ” good reasons,” — sinhlen tllnrsa, a neoeasary journey, enmity 
arising between mandator and mandatariua^ or a mandator’s Kjm of credit, and in- 
ability to meet his obligations. (Paul, Sent. 2, ir>, 1.) 

The obligation on the mandatariun in, tlierefore, not unquali- 
fied. A person that has gnttuitouHly undertaken a mandate is 
not bound to execute it unIeR« ho has the mennii fif doing so, 
and has put the mandator in a powition whore ho cannot have 
the commission executed h\’ aii^* one olso. The obligation of 
the mandatarim can therefore be got rid of at any tim€% if he 
gives the mandator an opportunity of getting another to per- 
form the mandate. It would be unfair, if after having under- 
taken to do a service, and having made it imposHible for any 
one else to do it, the mandatarim were at the hist m<iment to 
refuse. This would be taking advantage of the cunfidence 
reposed to him, to do an injury to the mandator. 

If a consideration has been promised for a S€^rvice to be 
rendered, then the person that undertakes it cannot renounca 
Suppose Titius asks Seius to manage his estate during hts ab- 
sence on a campaign. If Titius agrees to pay Seius a salary 
for his trouble, then Seius cannot refuse the superintendence 
without exposing himself to an action for damages. But if no 
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wages are to be paid, Seias can refuse up to the time that Titius 
goes away, provided he gives him an opportunity to find 
another. It would be grossly inequitable if Seius were allowed, 
just at the moment when Titius was obliged to go, to throw up 
the management ; accordingly, in the Roman law, Seius was 
obliged to execute his promise, or else pay the damage result- 
ing from his refiisal. (C. 4, 35, 16 ; D, 17, 1, 27, 2.) Hence, if 
no loss is actually suffered, either because there was no necessity 
for doing what was promised, or another did it, Seius has no* 
thing to answer for, (D. 17, 1, 8, 6.) 

II. To execute the commission as it was given, leaving no- 
thing undone, and doing nothing wrong. (D. 17, 1, 5, pr.-l.) If 
the mandaiariiin does not execute his commission according to 
its terms, he is not entitled to his counter claim against the 
mandator. (D, 17, 1, 41.) 

In the discharge of a mandate one ought not to overstep its bounds. [For 
if he does, the principal has an actio mandati against him for the amount of 
the principal’s interest in its fulfilment — supposing always he could have 
fulfilled it ; while against the principal he has no action in turn.] If, for 
instance, a man gives you a mandate to spend any sum not exceeding 100 
aurei in buying a farm, or in undertaking something for Titius, you ought 
not to buy the farm at a higher price, nor to become surety for a larger sum. 
If you do, you will have no actio mandati against him. Sabinus and 
Cassius indeed held that, even if you are willing to bring the action 
for a sum not exceeding 100 aurciy it will still be in vain. But the authorities 
of the opposing school rightly think that you can bring an action for a sum 
not exceeding too aurei; and this opinion is certainly milder. But if you 
buy it for a less sum, you will have an action against him. For he that 
gives you a mandate to buy him a farm for 100 aurei is understood to give 
you a mandate to buy it for less if you can. (J. 3, 26, 8 ; G. 3, i6i.) 

N given Seius a oommimion to sell % slave tor 10 aurei. Seius sells the slave 
for 9. The sale is good ; but Seius must make up the price to Titius. (Paul, Sent. 
% 15, 3.) Tlds view is not borne out by the following cases : — 

Titius asks Seius to sell his (Titius’) farm for 100 oum, and Seius sells it for 90. 
If Titius sues fur his land, he will recover it unless the price is made up to 100. 
(D. 17. 1. 6. 3.) 

Calpumius requests Attius to buy the house of Seius for 100 aurei Attius 
hutsad bought the house of Titius for less, although it was of greater value. Cal< 
pnmitts is not bound to accept it (D, 17, 1, 6, 2.) 

Titius requests Seius to pay a sum that he owes to Cornelius. Instead of paying 
it to ComeliiM, Seius induces Comelitts to accept him sa a substitute in the place 
of Titius. and afterwartls has to pay the money. Although Seius has not closer ved the 
oiaot teims of the mandate, still this is a substantial performance. (D. 17, 1, 45, 4.) 

**Lnoitis TiUus to his Gaius. Greeting. — I request and order {mando) yon to 
boo o io e a surety for Publius Maevius to Sempronius ; and whatever sum Publius 
dudl faU to pay yon, I hereby inform you by letter, written with my own hand, 
that 1 will instantly pay you." Gains did not beoome aorsty (/d^'assor), bat he gave 
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»aMiaa*tt(»8tai|miii«itoadv»M«oiMjtoM^ tMMwaii m. b 

Gaiv made himaelf raepanaible if Maertua laade delaalt^ ha Ud a rtmtaj agabal 

TitiiM upon thk letter. (1). ir, 1» «2, 1.) 

Titins reqoeeta Seine to bay a farm* wilboat etatiog that be wUl not aeeefit a 
part» but only the whole of ik Seine buys a half. Tbie ie a good performanoa 
(D. 17, 1, 36, 3.) 

III. The mandatariuM must execute the mandate honestly, 
and with as much care as a good paterfamiliatt, (C. 4, 35, 13), 
A mandatarim is guilty of dohtn when he refuses to give up 
to the mandator what he has got through the mandate, and has 
in his power (D, 17, 1, 8, 9) ; or when h^ refuses to sue when 
it is in his power to sue. (1). 17, 1. 44.) But the mamhtarim 
is not liable for accidental loss unless he specially undertakes 
that responsibility. (D. 17, 1, 39.) 

This obligatiob may be coninuite<l with the parallel graiuitoua oontraci of depoeii. 
In that contract the (Upo$itariu* aniwerm only for fraud not for oarelewmoMi. 

The reeponaibility of the mandomritu in eaid to ariiie from the contract being 
originally made lictweeii friend*, with no voucher but their honour, and implying a 
high degree of care. W'hethcr thU U a «aUft(act'try rcaeon ie aoinewhat doubtful, 
when we coneider that a leu amount of care wwi required in the oon'gratuiloue ooo* 
tract of (tartnerehip 

Modeetinue (Moa. et Rom. Leg. Collat 10, 2, 8) etatee that the mandatarim 
answer* for d<Jus only, not for cuZ/m, and in this respect contrasts him with a hUar, 
The services of mamlatariui and tutor are in each rase gratuitous, yet in the former, 
says Modestinus, r»tily dotut is rccktmcti ; in the other l^dh dnlm ami ru//aa. But the 
statement of MtMiestinus was undouhtc<ily not law ; it is interesting, however, as 
evidence that there was not complete unanimity among the Roman jurists on the 
subject of the responsibility of the mandalartut, 

CalpuniiuN recpiests Felix t(» inquire into the value of an inheritance left him. 
Felix does so, and re{K>rtM it worth f>^X> aurri. I'p-n this representation C'alpumius 
■ells the inheritance U> Fedix for that sum. Really it was worth {HtO aurti. Calpur* 
nius cannot set aude the sale on the ground of inade<{uacy of price, but he can sue 
Felix for 400 aurri, because he misled him to that extent in cxisruting his mandate. 
(D. 17, 1, 42.) 

Titius requests Scius to inquire into the reseurce^ of Piso, who has asked him ttr 
an advance of money. Beius, willing to do a giMsl turn to FIso, represents him as 
perfectly trustworthy. Titius wivances money u> I*is<i, who is really Insolvent, Seioa 
must make good the loss. (D. 17, 1, 42.) 

Julius being plaintiff in a suit, appoints Lictnius his proeuraior, who, liy oollualoii 
with the defendant, allows the claim to l»e defeate<I. Licinius must make good the 
lose ; and if he is insolvent, an netkMi for fraud (octio dt dole) lies against the d«l«id* 
ant. (D. 17, L 6, 1.) 

Titius ref(uesU Seius to buy Pamphilos for him at an auction. Seius did not bid 
for the slave, from a desdre to please a rival bidder. Seius is answerable U> Titius far 
the loM. Suppose, however, Seius boeght Pampbihis, and the slave e*caf«ed. Is 
Smus liable t Only if the eecafie was doe to his connivance (dotus) or want of care. 
P. 17, 1, 8, 10.) 

Sempronius requeets Gaios to buy a aUve, and Galas in iUAag so neglects to maha 
tibe seller warrant the absence of defect or disease. If Sempronius suffers any hut l^ 
Ibis m^lsct, Gaius moat make it good. (D. 17, 1, 10, 1.) 
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IV. The mandatariuB must give up to the mandator all the 
produce of the things committed to his care (D. 17, 1, 10, 2), — 
the money or other property acquired by him as mandatariuB 
(D. 17, 1, 10, 9), and all rights of action against third parties. 
(D. 17, 1, 43.) If the rrumdatarius is unable to do so in conse- 
quence of his own misconduct or fault, he must make good the 
loss. 

TitiuB lend* money to Oftlpumius, and afterwards at his request Seius stipulates for 
the amount from Calpumius. The effect of this is that the loan ceases to exist, and 
is transformed into a debt due by stipulation. Titius dies, and his heirs demand from 
Seius his right of action against Calpumius, because they have no remedy upon the 
loan. If 'Htius did not intend to make a gift of the debt to Seius, Seius must allow 
the heirs of Titius to sue Cal{)umiuB in his name. (D. 17, 1, 69, pr.) 

B. Duties of Mandator or mandans = Rights tn personam of 
mandainrius, ^ 

I. To pay the mandatanus what he has properly expended in 
executing the mandate. (D. 17, 1, 12, 9.) This includes not 
only the money spent in obtaining produce {fructus), but per- 
Bonal expenses (unless included in salary), as for travelling. 
(D. 17, 1, 10, 9.) But luxurious expenditure is not allowed. 
Anything, however, of the nature of oi-nament added by the 
mandatanna may be taken away by him, if it does not injure the 
mandat or^ unless the latter is willing to pay for it. (D. 17, 1, 
10 , 10 .) 

Titius requests Seius to buy Stichns for him. After the purchase, Stichus steals 
from Seius. Can Seius sue Titius fur damages or the surrender of the slave to 
him? Yes, if the theft was not due to his fault. If Titius knew the character of 
Stichus, and did not forcwani Seius, he is liable to pay to Seius the total loss sus- 
tained, even if that exceeds the value of the slave. (D. 17, 1, 26, 7 ; D. 47, 2, 61, 6.) 

II. To accept whatever the mandatariua has bought, and in- 
demnify him against all obligations that he has undertaken in 
execution of the mandate. (D. 17, 1, 45, pr.; D. 17, 1, 45, 5.) 
In a word, the obligation of a mandator was to see that the 
mandatarim suffered no loss from executing the mandate. As 
the mandatariuB got notliing, so he ought to lose nothing. But 
this obligation was conditional ; it depended upon whether he 
properly performed the mandate. (D. 17, 1, 41.) If he faith- 
fully executed his commission, and spent money or subjected 
himself to obligations, it would have been a manifest breach of 
faith, if the mandator had refused to release him from the obliga- 
tions, or to reimburse him what he had spent The mandatarius 
acted for the mandatory not for himself. It follows that until 
the mandate was executed no action lay against the mandator. 
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(D. 17, 1, 45, 1.) The obligation of the mandator has thus an 
affinity with the duties arising from contracts re. Since I 
have acted for yon, and incurred certain expenditure, you are 
bound to indemnify me. This performance of the mandate is 
analogous to the deliveiy of a res in mtUuum or depositmn. The 
principle in both cases is the same. 

On the other liand, the obligation of the mandataries to exe- 
cute the contract is not absolute ; it is limited to the case where 
the mandator has, in consequence of the promise of the imiiida- 
tariusy not done something he would otherwise have done, and 
has thereby sustained losa (IX 17, 1, 8, (>.) In this respect the 
position of the maiuhitor is unique. Ho acquires a right against 
the mandatariuSf not from any act (as in the other cases of 
equitable contracts, and the corresponding right of the tnanda^ 
tarius against the mandator)^ but from a forbearance to do what 
his interests required him to do, and what he would have done 
but for the confidence ho reposed in tlie promise of the mriat/o- 
tarius. Hence mandate may, without inq^ropriety, be assigned 
a place in the class of Equitable Contracts. 

Investitive Facts. — A mandate does not require to Ik) made 
in any set form of w'ords, and it may be implied from tlie con» 
duct of the parties. (D. 50, 17, fiO; D. 17, 1, 62, pr.) 

Special Divestitive Facts. 

1. But a mandate, although properly entered into, may be revoked %o long 
as it had not Ixjcn acted on in any way ; and lhcrciJjx)n is at an end. (J. 3, 
26, 9 : G. 3, 159.) 

It would be inec]uitable to allow m mamlntor to revoke a ortAndate mtusr it IumI 
been partitdly fulfilled, so m b) eecape hu obligations to the nmndtUariuM, (D. 17, 

L 15.) 

2. Renunciation of the mandataries. The limits within which 
this could be done have been already mentioned (p. 4H5). 

3. Again, if while a mandate has not as yet been acted on in any way, 
one of the parties — either the principal or the agcnt—dics, the contract of 
mandate is dissolved. But for convenience’ sake it is a received opinion that 
if your principal dies, and you in ignorance of his death carry out the man- 
date, then you can bring an aitia mamiati. For were it not so, a lawful and 
reasonable ignorance would bring loss upon you. And similarly it is held 
that if Titius’ steward is manumitted, and his debtors through ignorance pay 
the freedman, then they are clear ; although otherwise, in the strict account 
of law, they could not be clear, because they paid another, and not the petson 
they ought to have paid. (J. 3, 26, 10 ; G. 3, 160.) 

Reuedies. 

1 . AtUs mandati (dirteia). By the eumdafer sgMiiet the mameklaritts. 



CONTRACTS FOR VALUABLE CONSIDERATION. 

OondemiuKtloB IuvoItm Infuiij, if the biMeh of doty bat been wilfoL (D. ^ 

«•!.) 

IL 1. Actio wumdati (eontraria). By the mandatariuc i^jainat the mandator, 

2. PerceeuHo extra ordinem for udaiy {konorarium) promised. (O. 4, 85, 1.) 

TmRO.^CONTRAC7S FOR VALUABLE 
CONSIDERATION, 

The fourth group of contracts enumerated by Justinian is 
distinguished from the others by the absence of any special 
form ; they are said to be created by consent alona 

The contracts made by consent are those of purchase and sale, letting and 
hiring, partnership, and mandate. (J. 3, 22, pr. ; G. 3, 135.) 

In those forms the obligation is said to be contracted by consent, because 
neither a form of words nor writing nor the presence of the parties is at all 
needful ; nor need anything be given to make the obligation actually binding, 
but the consent of those that are doing the business is enough. (J. 3, 22, 1 ; 
G. 3, 136.) 

And hence such business contracts are even made between persons not 
present, by a letter for instance, or by messenger. [But in no other way can an 
obliffatio verbis be formed if the parties are not present.] (J. 3, 22, 2; G. 
3 i 136.) 

Again, in those contracts each incurs an obligation to the other to render 
what is fair and just ; whereas in contracts made by words one party stipu- 
lates and the other promises. (J. 3, 22. 3 ; G. 3, i, 37.) 

In the case of entries, one binds the other by entering the money as paid 
out, and that other is bound in turn. Against a man not present an entry 
of debt may however be made, although no verbal contract can be made 
with one not actually present. (G. 3, 138.) 

The ciruumntances dwelt upon in the text ore that the ooneensual contracts are 
bilateral (not unilateral, like stipulation), that they are honae fidei (noi atricH Juris), 
and that they may be completed in the absence of the parties. But mandate is not 
any more bilateral than deposit ; the equitable contracts are bonaefdri ; and, as Gains 
points out, tlie cjcprnsdatio does not require the presence of the parties. The mark 
that distiuguiMhes tins class of contracts from all others— namely, the presence of 
valuable consideration, the Institutes were not at liberty to mention, if for no other 
reason, on account of the [losition assigned to the gratuitous contract of mandate. 

L—SALE {Emptio-Vesditw), 

Definition. 

Sale is a contract in which one person {vendiior, seller) pro- 
mises to deliver a thing to another {rmptory buyer), who on his 
part promisefl to pay a price {pretium). 

To constitute a sale, three thiugs were required : — (1) a thing; 
(2) a price ; and (3) an agreement between two pei*sons to 
give one for the other. In regard to two of these elements — 
the consent and the thing — there is nothing peculiar or distino- 





tive, and the obBerratiooB to be made upon them will find a 
place in the Second Subdivision* The other element — price — 
requires some explanation. 

1. The price must be coin. 

And further, the price ought to be fixed. For there can be no sale with- 
out a price. (J. 3, 23, i ; G. 3, 140.) 

Again, the price ought to be in money. For whether anything else— a slave 
for instance, a robe, or a farm-can be the price of another thing, is much 
disputed. Sabinus and Cassius think it can ; and hence the common say* 
ing that barter is sale, and its oldest form. For proof they used the Grc^ 
poet Homer, who in one place says that the army^f the Greeks got wine for 
itself by bartering certain things. His words are “ And thence loo wine 
was got by the long-haired Achaeans, some bartering for it bronze, and 
others the glistening steel, some hides, and some the cows themselves, and 
some again slaves.” But the authorities of the opposite school thought 
differently, and held that barter was one thing, sale another. For how else, 
said they, could it be made clear in a sale which was the thing sold and 
which the price. And it would be absurd to regard each as at once the 
thing sold and the price paid. [Caelius Sabinus says that if you have a thing 
for sale, say a farm, and I come and give a slave as its price, then the farm 
is the thing sold, and the slave is given as the price for receiving the farm.] 
But the opinion of Broculus, who says that barter is a kind of contract dis- 
tinct from sale, has deservedly prevailed. For he both backs up his view by 
other lines from Homer, and argues for it by very strong reasons. Former 
Emperors too have allowed it ; and it is more fully shown in our Digest. 

0* 3i 23. 2 ; (f. 3, *4* ) 

It is enough, however, if part of the c^winideration i* a price. 

TititiH eelltt a house to Gains for 2 ourti, an<l on cunsUieration that Gaius repairs 
another house. It was held that an action of P&le (rx trnJiio) would lie against (iaius 
for the repairs ; but not if the only consideration was the repair*. (B. 11^, 1, 6, 1.) 

Although the contract must be for u j^rice, the payment may- 
be in goods. There is nothing to hinder the seller, after the 
contract is made, agreeing to take goods for the price. (0. 4 
44, V.) 

2, The price must be definite. 

The price ought also to be definite. But if instead of this the particf 
agree that the thing is to be bought at the value to be put upon it by 
Titius, then among the ancients there were debates enough and to spare 
whether this constituted a sale or not. [Labeo said the transaction had no 
force ; and Cassius approved of this view. But Ofilius declared it was a 
sale ; and his opinion was followed by Proculus.] But our decision has 
settled the question in this way : — Whenever a sale is agreed for at a price 
to be fixed by a third person, the contract is to stand, but under this con- 
dition. If the person named fixes a definite price, then in any case his 
valuation must be followed, the price fully paid, the thing delivered, and so 
the sale fully accomplished. For the buyer can proceed by the a^/sf ix 
tmptc; the seller by the actia ex venetito. But it the person named is either 
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unwilling or unable to fix a definite price, then the sale goes for nothing, 
as if no price had been determined on. And since this is held by us to be 
the law in the case of sales, it is only consistent to extend it to the case of 
letting and hiring. (J. 3, 23, i ; G. 3, 140.) 

The constitution referred to is C. 4, 88, 15. 

There wm no contract if the determination of the price was left to the purchaser, 
thus, ** for as much as you think fit or please.** (D. 18, 1, 35, 1.) 

3. The price must be real, and not merely colourable {imagi-- 
naria vendiiio.) (D. 50, 17, 16.) The price may be made less 
as a favour to the bu^’er (D. 18, 1, 38), but if it is not intended 
to be demanded, there is no sale. (C. 4, 38, 3). 

4. In the absence of fraud, the Praetor refused to cancel a 
sale on the ground of mere inadequacy of price. (D. 4, 4, 16, 4.) 
But it is stated in a rescript of Diocletian and Maximian, that 
when a thing was sold for less than half its value, the seller 
could recover the property, unless the buyer chose to make 
up the price to the full amount. (C. 4, 44, 2.) Although the 
language of the rescript is perfectly general {retn majoria 
pretii n in vel pater tuu8 rninoris duiraxerit)^ some authors con- 
tend that this rescript applies only to laud, because the 
example mentioned is a farm. It is a moot point whetl^er, if 
the price were excessive, the buyer could withdraw froiA his 
bargain, unless the seller consented to take a fair price. 

Rights and Duties. 

# 

Duties of Seller (F6aJitor)=RiGHTS in personam of Buyer 

( Enipior), 

A. hi the Absence of Special Agreement 

The distinction here followed is recognised by the Roman 
jurists. Ulpiuu (D. l\\ 1, 11, 1) observes that in a contract 
bonae fideiy the first principle is to carry out the intentions of 
the contracting parties. If the parties are silent, then the 
duties are such as naturally pertain to the contract. This 
statement is rendered more explicit by another text from 
Ulpian, which puts the distinction on its proper basis, that the 
parties when silent are presumed to abide by the recognised 
custom. ( Ka enim quae sunt moris et consuetudinia^ in honae fidei 
judieiis dchent renxre,) (D. 21, 1, 31, 20.) This points to the 
true origin of the group of duties now to be described. When 
the parties are silent, custom speaks. 

I The seller is bound to deliver the thing sold (prceetare, 
iradere rem) to the buyer. (D. 10, 1, 11, 2.) If the thing sold were 





a m mancipi, the seller must transfer it by maAfi/>aeu>. (Paul 
Sent 1, 13, 4.) The seller was not bound to make a good title 
and vest the ownership in the buyer (D. ]8, 1, 25, 1 ; D. 19, 
4, 1, pr.), but he must give the buyer such possession ns would 
enable him to triumph in a possessory suit (1). 19, 1, 11, 13.) 
Hence a person could make a valid contract of sale, although 
he was not the owner, if he had pontessio. (D. 18, 1, 28.) 
Indeed, if the vendor, by special agreement, ]>roiniBed to make 
the buyer owner, as well as possessor, it was held that the 
transaction was not a contract of sale, but an exchange. (See 
p. 3G9. D. 12, 4, IG.) In exchange or barter, the obligation 
on both sides was to give a good title to the ownership 
(dominium), and not merely to the jmaeuio. (D. 19, 4, 1, 3.) 
From the circumstance that upon the sale of a rea maucipi, the 
vendor must convey the thing sold by mancipation it may be 
inferred, not altogether without probability, that the rule in 
Barter obtained at first in Sale. It is the natural and the 
reasonable rule, since the purpose of the contract of sale is the 
exchange of tlie ownership of a tiling for coin. 

The meagreness of the obligation imposed upon vendors 
was supplemented by an obligation, in later times implied by 
law, to warrant the buyer against eviction. At first this duty 
arose only from express 8ti])ulation ; and it is probable that the 
obligativui to give a mere jiossessory title originated in the 
same way (vacuam possessionem tradi), (D. 19, 1, 3, 1 ; D. 22, 
1, 4.) A probable explanation of this anomaly has been alread}’’ 
offered (p. 3G9). To the latest period, the rule was strictly 
maintained, and the only concession that appears to liave been 
made is that, if’ a person, other than the vendor, attacked the 
title before the price was paid (wdiether the thing sold had been 
delivered or not), the buyer w'as nut obliged to pay the price, 
unless substantial sureties were given to guarantee him the res- 
titution of his money, in case he were evicted. (Vat Frag. 
12 ; C. 8, 45, 24.) 

An heir BelU toGaios an estate of which Titins has been put in posMssion h>Heciire 
a legacy. The heir cannot fulfil his obligation although he is owner. (D. 19, 1, 2, 1.) 

Titius has a usufruct of Gains’ farm. Gains sells the farm to Maevius. Gains 
must redeem the farm before he can give Maevius free possession. (IJ. 19, 1, 7.) 

Julius sells a farm over which a right of way exists to a neighb^mring farm. This 
is not inconsistent with the delivery of the free poMession. (1>. IS, 1, 69 .) 

Titins, heir of Sempronius, sold a farm to Septicius in these terms The land of 
Sempionius, and all his rights thereon, you will buy for so much.” Tlte land was 
delivered ; but its boundaries were not pointed ont. Can Titins be compelled to pro- 
dnee the title-deeds of the inheritance, and show what rights Sempronius bad, and 
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wliftt are the botnidariee f Certiunly ; and if so such title-deeds exist, Titius miist 
ttm point out the boundaries^ as fixed by usage. (D. 19, 1, 48.) 

A creditor to whom a farm was mortgaged, and who had poBsession of the receipts 
of taxes {ehirogra^^ trihutomm), sold it to Maevius, with a condition that Maevius 
should pay any tribute that might be due. The same land, on account of alleged 
arrears of taxes, is sold by the contractor of the district, and Maevius buys it and 
pays the price. Maevius can compel the creditor to deliver up to him the receipts for 
the taxes that have been paid. (D. 19, 1, 52, pr.) 

In the absence of any agreement to the contrary, a sale of a house included all that 
was commonly regarded as part of it, or was intended for the permanent better en- 
joyment of the house. (D. 19, 1, 13, 81 ; D. 19, 1, 17, 7.) For details, see D. 19, 
1, 88, 2 ; D. 19, 1, 17, 8 ; D. 19, 1, 16 ; D. 19, 1, 18, 1 ; D. 18, 1, 78 ; D, 18, 1, 40, 
6 ; D. 18, 1, 76 ; D. 60, 16, »5, 1. 

The sale of a farm included the crop on the ground and fixtures in the soil, but 
not living animals, as fishes in a pond. (D. 19, 1, 17, 1 ; D. 6, 1, 14; D. 19, 
1, 15 ; D. 19, 1, 16.) It did not include what was ordinarily called ruta-caesa (D. 

18, 1, 66, 2), i.e., things dug up (e^nito), as gravel, lime, etc. ; or cut, as trees. (D. 

19, 1, 17, 6.) 

The sale of slaves did not carry with it the slave’s peculium, unless specially agreed 
upon. (D. 18, 1, 29.) 

The obligation to deliver was conditional npon the payment 
of the price. The seller was not obliged to part with the thing 
sold until he had got his money, and the whole of his money. 
(D. 19, 1, 50; D, 18, 4, 22.) The vendor keeps the thing quasi 
pignus. (D, 19, 1, 13, 8.) 

Titius sells wheat to Gains for 10 ctem, and Gaius, before the wheat is delivered to 
him, dies, leaving two heirs. One of the heirs cannot, by offering 5 aureif get the 
half of the wheat. Titius is not bound to part with any of it until he gets the whole 
price. (D. 18, 1, 78, 2.) 

II. Prior to the delivery of the thing sold to the buyer, the 
seller must take as much care of it as a good paterfamilias, (D. 
18, 1, 35, 4.) He is responsible for custodia and diligentia, (D. 
19,1,36.) 

This obligation might be diminished or enlarged. It was 
diminished if the buyer refused to accept the thing, or neglected 
to take it away after he was bound to do so. (D. 18, 6, 17 ; D. 
18, 6, 12.) If no time were agreed upon, the seller ought, after 
a reasonable time, to give notice to the buyer to remove the 
goods. • (D. 18, 6, 4, 2.) If both buyer and seller made delay 
{mord), it was the same as if the buyer alone were in delay. 
(D. 19, 1, 51.) When the buyer made delay (jnord)^ the seller 
was responsible only for wilful misconduct or extremely gross 
negligence {dolus), as in the case of a depositee. (D. 18, 6, 
17 .) On the other hand, if the seller refused to give up the 
thing at the proper time, and was thus in delay {mora), he was 
responsible not only for due care {diligentia)^ but for accidental 
loss. 
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Titios seSls e home to Gaixis. The adjoinisg^ bouse ie in m ruinous eondition and 
threatens to fall, Titius does not require the owner of the dangerous property to give 
security {cautio damni infecti), and before the house sold is delivered to Gains, it is 
injured by the fall of the next house. On account of his negligence in not requiring 
security, Titius must pay for the damage sustained, (D. 19, 1, Sd.) 

Sempronius sells a house to Septicius, but before the time for delivery, it is burned 
down by the carelessness of a slave belonging to Sempronius, and employed to watch 
the property. Does the loss fall upon Sempronius or Septicius ? If Sempronius 
skewed ordinary care in selecting the slave to watch the house, he was not responsible. 
(D. 18, 6, 11.) 

Titius sells a slave to Galina. After the sale, Titius orders the slave to do some 
dangerous work, and the slave breidui hia leg. Is Titius responsible for the damage ? 
Labeo said if Titius ordered the slave to do whaiLhe waa accustomed to do before the 
sale, and what he would have ordered him to do if the sale had not taken place, he is 
not responsible. Paul took a different view, and said the question was whether the 
work was so dangerous that a prudent man would not have ordered it to be done either 
before or alter the sale. (D. 19, 1, 54, pr.) 

III. The seller must compensate the buyer in the event of 
his being evicted by law from the whole or part of the thiug 
bought. (D. 41, 3, 23, 1 ; C. 4, 52, 5 ; C. 8, 45, 6.) 

This obligation was often created by express agreement. 
The technical phrase was habere licere^ that the buyer should 
have undisturbed possession of what he bought. To the 
stipulation a penalty was added, in Rome, generally of twice 
the price of the thing sold, elsewhere, varying according to 
local custom. (D. 21, 2, 6.) The stipulation was kept up for 
the sake of the penalty, long after the obligation to pay for 
eviction was recognised as a duty of the seller. Hence the 
obligation to answer for eviction presents itself under three 
aspects. (1.) The buyer stipulates for a penalty in the event 
of his being evicted. (2.) If no penal stipulation was made, 
the buyer could at any time, prior to eviction, call upon the 
seller to make it. (3.) If neither the stipulation nor any 
demand for it was made, and the buyer was evicted, the seller 
was bound to give compensation. These three cases will be 
examined separately. 

1. A stipulation is made, on this condition, that the seller 
promises to the buyer twice the price paid by him if he is 
evicted by law from the thing sold. If the promise were that 
the buyer should have undisturbed possession {habere licere)^ 
the seller was bound to pay the penalty if the buyer was evicted 
by any one ; if, however, the promise were that the seller and 
those claiming under him would not disturb the buyer, the 
penalty could not be exacted if an eviction were made by any 
other than those persons. (D. 19, 1, 11, 18.) If an eviction 





took place, the penalty became due (stipulcttto corfMnittitur)* In 
otder that the penalty should become due, five things must 

concur. 

1®. The seller must have promised absolutely. Thus, if he 
declined to guarantee for eviction in certain cases, the penalty 
was not due. 


In Bolling ft slftvO) tlio owner guarftntoed ftg&inst ovictioni unless the eviction took 
the form of the freedom of the slave. If the slave were free at the time of sale, or 
were a stotuZt&er, the buyer could not recover the penalty. (D. 21, 2, 69, pr.) 

2®. The ground of «the eviction {causa evictionis) must have 
existed at the date of the sale. 

_A slave was sold without his psculium. The slave took away part of his p^ciilititn 
to his new master, who was thereupon sued for theft. The penalty for the theft 
exceeded the value of the slave, and the buyer surrendered the slave to his old master 
{noxcB deditio). The buyer was nevertheless bound to pay the price. If the theft had 
occurred before the sale, and the buyer had been obliged to surrender the slave, then 
the penalty for eviction would have been due. (D. 21, 2, 3.) 

3°. The eviction must be by order of a court of law, and the 
order must not be bad in law. (D. 21, 2, 16, 1 ; D, 21, 2, 51, pr. ; 
C. 8, 45, 15.) 

If the eviction is by force, the remedy of the buyer is the 
interdicts to recover possession. (C. 4, 49, 17.) 

If the buyer goes to arbitration and loses, he has no redress 
against the seller, because he was not forced to go to arbitra- 
tion. (D. 21, 1, 56, 1.) If the judge that ordered the eviction 
made a mistake through ignorance or stupidity, the buyer had 
no redress. He was deprived of his property by the blunder of 
a judge, a calamity that ought to be assimilated to floods or 
the like, all of which losses must be sustained by the buyer. 
(Vat. Frag. 10 ; C. 8, 45, 8 ; C. 45, 15.) 

4®. The eviction must not be due to the fault of the buyer. 

If the buyer, having a good defence as possessor, but no remedy if out of possession, 
allows the adversary, wilfully or by negligence, to get possession, he must suffer the 
loss. (D. 21, 2, 29, 1 ; D. 21, 2, 66, pr. ; C. 8, 46, 19.) 

6®. The buyer must give notice to the seller of any threatened 
eviction, and allow the seller to come in and defend the title. 
(D. 21, 2, 53, 1 ; C. 8, 45, 20 ; C. 8, 45, 8 ; C. 8, 45, 17.) The 
neglect of this precaution involved a forfeiture of the penalty, 
unless the seller was out of the way and could not be found, or 
had expressly relieved the buyer from the necessity of giving 
him notice. (D. 21, 2, 63 ; D. 21, 2, 56, 6 ; D. 21, 2, 55, 1.) 

If the buyer is evicted from only a part of the thing sold, or 
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from the nsnfrttct of it, the seller must pay twice the proportion 
of the price that ought to be given for what is lost, not twice 
the whole^price. (D. 21, 2, 13 ; D. 21, 3, 14.) 

2. If no stipulation were made at the time of the sale, the 
seller was bound to promise a penalty of double the price by 
stipulation, but not to give sureties for the amount. (D. 21, 1, 
31, 20 ; D. 21, 2, 37, pr. ; D. 21, 2, 53, pr.) This obligation 
seems to have rested on an edict of the Curule -ffidile, the terms 
of which have not come down to us. It was confined, probably 
by the terms of the edict, to sales of articlfis of value — as pearls, 
precious stones, silk garments, slaves. (D. 21, 2, 37, 1.) It 
seems also that the defendant was compelled to pay double it 
he refused to promise. (D. 21, 2, 2.) 

3. If no stipulation were made, and the buyer was evicted, 
the seller was bound to give him compensation. (C. 8, 45, 6 ; 
D. 19, 1, 3, pr. ; Paul, Sent. 2, 17, 1 ; D, 21, 2, 76.) This obliga- 
tion was imposed in the absence of a penal stipulation, and the 
seller was bound simply for compensation, not for a penalty. 
(D. 21, 2, 60.) 

The measure of damages was not the price the buyer gave 
for the thing, but the loss he sufiered by the eviction. {Quanti 
tua interest rent evictam non esse; non quantum pretii nomine 
dedisti.) (C. 8, 45, 23.) Hence the amount payable was greater 
or less, according as the thing increased or lessened in value. 
(D. 21, 2, 70 ; C, 8, 45, 9.) In no case, however, where the seller 
was ignorant of the flaw in his title, could he be compelled to 
pay more than twice the price as compensation for eviction. 
(D. 19, 1, 44.) 

The stipulation being for a penalty was construed strictly ; 
the obligation considered as of the essence of a contract in 
good faith was interpreted more liberally, with less regard to 
the letter and more to the spirit of the contract. 

1®. As regards the exception of grounds of eviction {causae 
evictionis), 

A slave is Bold by Titius, who says, in a general way, that the dave is entitled to 
liberty upon the happening of an event, bat without disclosing the event If the 
buyer did not know the condition, he can demand compenfiation ; but in this case the 
penalty ^f stipulation could not be exacted. (D. 21, 2, 69, 5.); 

2®. In the penal stipulation the eviction must be by law ; but 
in this obligation bonce fidei, that is not necessary ; it is enough 
if the thing sold were not the property of the seller. (D. 21, 2, 
41, 1.) Thus, if the buyer himself subsequently becomes the 
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owner of the thing sold, he can recover damages as for eviction. 
(D. 19, 1, 13, 15.) 

A vase is left to Titius as a legacy upon a condition. Titius, knowing nothing of 
the legacy, buys the vase from the heir. He can recover the price in an action for 
breach of contract of sale. (D. 19, 1, 29 ; D. 80, 1, 84, 5.) 

Gaius sells a slave belonging to Sempronius to Titius, and Sempronius dies, leaving 
Titius his heir. Titius can compel Gaius to restore the price of the slave. (D. 21, 2, 9. ) 

The other conditions (3?, 4°, and 5°) apply equally to the 
general obligation and the penal stipulation. 

IV. The seller must suffer the sale to be rescinded, or give 
compensation in the option of the buyer, if the thing sold has 
faults (unknown to the vendor) that interfere with the posses- 
sion and enjoyment of it. (D. 19, 1, 13, 1.) If the seller knows 
of the faults and conceals them, he is guilty of bad faith {dolus), 
and is liable even for consequential damage. (D. 19, 1, 13, pr.) 
In speaking of this duty (IV.), therefore, it is assumed through- 
out that the seller was ignorant of any faults in the thing sold. 

We are left in no doubt as to the source whence this obliga- 
tion was added to the law of sale. At first, no obligation ex- 
isted except where there had been an express warranty against 
faults in the thing sold by the formal contract of stipulation. 
This explains a cnrioiis restriction in the duty. The seller was 
not responsible for all faults, but only for those that hinder the 
free possession of the thing. This limit is found in the early 
forms of stipulations, which are ascribed to M. Manilius, who 
was consul B.o. 148. i 

“ That those she-goats are to-day in good health and able to 
drink, and that one may lawfully have them — all this you 
undertake ? ” ^ 

“ That those swine are sound, and that one may lawfully 
have them, aud be guaranteed against all damage done by 
them ; and that they are not from a tainted herd (and have 
got over the fever and flux) — all this you undertake ? ” * 

These stipulations contain no penalty ; aud it may be inferred 
that they would not have been made if the law had implied in 
every sale a warranty against undisclosed faults. It would thus 
appear that about B.o. 150 the obligation of warranty existed 
only when it was made expressly by stipulation. 

^ IlUu coproa kodie reete este €i hibere pom hahereqm reoU lieer$, haee tpondesne 7 
{VtOTo, de B. B. 2, 8, 5 ; D. 19, 1, 11, 4.) 

• JUa$ce tues wnat em habereque recte licere noxatqae pmeatari neque de peoore 
fMfhoeOt ette ^pondeme f To which some add — perftmctfut esee a febri et a forid, 
(Varro, de B. B. 2, 4, fi.) 
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The next step was taken by the Curule iEdile, who had 
jurisdiction over the markets, and naturally took a special 
interest in the law of sale. The reason for his intervention is 
manifest. The seller knows, or at least has the means of know- 
ing, what are the faults in the thing sold, but his interest is to 
conceal them in order to eflFect a sale or enhance the price ; the 
buyer, on the other hand, has the strongest interest in knowing 
the exact worth of the thing sold, but his opportunities of 
knowing are very slender. (D. 21, 1, 1, 2.) There is, there- 
fore, nothing unfair in throwing upon tlfe seller the obligation 
of disclosing any important defects in the thing he wishes to 
sell. This is especially important in the sale of animals and 
slaves. Slaves were common and valuable articles of mer- 
chandise, and they were liable to have serious undisclosed 
faults. It would have been very inconvenient if it had been 
as dangerous to buy a slave in Rome as it is to buy a horse in 
England. 

I. The effect of the edict of the Curule iEdile was to impose 
on the seller an obligation to warrant the absence of certain 
faults in slaves, animals, and other things, with or without a 
stipulation, (D. 21, 1, 31, 20; C. 4,49, 14.) If the seller did 
not do so, and faults were subsequently disclosed, then the sale 
could be rescinded, or a deduction made from the price, in the 
option of the buyer, (D. 21, 1,. 48, 1.) 

“ Those that are selling slaves shall inform the buyers what 
disease or defect each has ; which is a runaway or wanderer, or 
still liable to be claimed for some wrong. And all those things 
they shall, as in duty bound, when the slave comes to be actually 
sold, openly and clearly declare. If a slave has been sold despite 
the foregoing, or has been in a state altogether different from 
what was promised, with or without stipulation, at the sale, and 
it is alleged that in that respect a warranty ought to have been 
given, we shall give an action to cancel the sale not only to 
the buyer, but to all to whom the property belongs. On the 
other hand, if the slave has been impaired in value after the 
sale and delivery by an act of the buyer or his agent or house- 
hold ; or if any offspring of it has been acquired after the sale ; 
or if there has been any accessory to it in the sale, or the buyer 
has gathered any fruit, — all shall be restored. 

“Likewise, if a slave has committed a capital offence, or 
attempted suicide,, or been sent to the tunphitheatre to fight 
vrith wild beasts, all these things idiall be mentioned in the 
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Bale; and if they are not, the seller shall be liable to an 
action. 

“ stm more: if anyone knowingly has offended in the 
premises, he shall be liable to an action. (D, 21, 1, 1, 1.) 

“The sellers of beasts of burden shall openly and plainly 
declare what disease or defect each has ; and as they are sold 
equipped in their best harness, so shall they be delivered to 
the buyer. If anyone offends in the foregoing, we shall give 
actions against him as follows : — For the restitution of the 
harness, or cancelling the sale because of its non-delivery 
within sixty days ; for disease or defect, to cancel the sale, 
within six months ; for disease or defect, to obtain a deduction 
of the price, within one year. 

“If a pair of beasts of burden are sold together, and the sale 
is liable to be cancelled for one, the other may be returned.” 
(D. 21, 1, 38, pr.) 

“In all that herein relates to the soundness of beasts of 
burden, the same shall be observed in regard to all other 
cattle.” (D. 21, 1, 38, 5.) 

The terms of the edicts differ, but the times mentioned in the edict relating to 
beasts of burden were transferred to the sale of slaves (Paul, Sent, 2, 17, 5) ; and 
■ubstantially the two edicts may be read together. (D. 21, 1, 38, 2.) In order 
the edicts should apply, the following conditions must exist ; (1) The fault m. 
exist at the time of the contract (C. 4, 68, 8) 5 and (2) the buyer must be ignorsu 
of the fault, although ignorance of the seller is no excuse. (D. 21, 1, 48, 4 ; D. 21, 1, 
1, 6 ; D. 21, 1, 61, pr.) 

Morhua (disease). — Sabinus defines it as an abnormal condition of the body, which 
impairs its usefulness ” {morbus est habitus cujusque corporis contra naturam, qui uvun 
^us facU deteriorem). (D. 21, 1, 1, 7.) Disease may be in the body generally, 1^ 
fever ; or in some part only, as blindness Mid lameness. (D. 21, 1, 1, 8.) 

The want of teeth is not a disease, says Labeo, for then all newborn children would 
be diseased. (D. 21,1, 11.) 

Labeo thought the sterility of a female slave was a disease, within the meaning of 
the edict ; but Trebatius said it was not, if it did not arise from some special disease, 
<D. 21, 1, 14, 8.) 

VUium (defect) is distinguished from disease. All disease is defect, but all defect 
is not disease. (D. 21, 1, 11.) Morbus is a temporary, vUium is a permanent and 
inherent defect (D. 60, 16, 101, 2), as a one-eyed or stammering slave, a biting or 
kicking horse, an ox that gores. (D. 21, 1, 1, 7; D. 21, 1, 4, 8.) 

In regard to both morbus and uUi/wnij it is to be observed that they included only 
defects of the body, not of the mind, unless the mental defect clearly arose from some 
bodily ailment (D. 21, 1, 4, 2 ; D. 21, 1, 4, 3 ; D. 21, 1, 4, 1) ; and even of the bodily 
ailments, only those sufficiently serious to impair the usefulness of the slave or ftTiTTnn.1 
(D. 21, 1, 1, 8 ; D. 21, 1, 4, 6 ; D. 21, 1, 6, 1 ; D. 21, 1, 10, 2.) 

FugUivus and erro (runaway and wanderer). A runaway is one that escapes 
beyond the reach of his master, with the intention of deserting his service. (D. 21, 1, 
17, pr.) There must be an intention to desert (D, 21, 1, 17, 8), and an actual escape 
beyond the control of his master. (D. 21. 1, 17, 18.) 
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Erro or wanderer is one that is in the habit of staying away from home, wandering 
abont with no partictilar object, and retoniing home after a 'time. (B. 21, 1, 17, 14.) 

The edict mentions a runaway, but not a thief (fwr). This seems a curious inoon* 
sistency, a thief being scarcely less objectionable than a runaway. The reason a«rigned 
is that a thief may be peaceably possessed ; but the vice of running away is one incon- 
sistent with the possession of the slave {habere licere). (D. 19, 1, 18, 1.) 

VUium noxcB . — In consequence of the rule that the responsibility for a slave’s 
delict attaches to his master at the time of action brought, it was not safe to buy a 
slave without a special warranty that no such liability was attached to the slave. 
(D. 21, 1, 17, 18.) 

Another fault seems to have been included in the edict ; not to sell an old hand for 
a new {ne veterator pro novicio veneat) (D. 21, 1, 87) ; the temptation was of course to 
represent a slave as more docile, in order to enhance the price. (D. 21, 1, 65, 2.) 

It seems also that the seller was bound to disclose the nationality of the slave, 
otherwise the sale might be cancelled ; for the nationality was often a most material 
circumstance in the selection of a slave. (D. 21, 1, 81, 21.) 

An extension was given to the edict by the interpretation of 
the jurists. The edict, in terms, specifies certain faults that 
must be disclosed, and requires a warranty to be given orally, 
with or without stipulation {dictum promissumve). The jurists 
held that a warranty in respect of faults not specified in the 
edict, given orally, with or without stipulation, should have the 
same effect as a warranty given under the terms of the edict. 
(D. 21, 1, 18.) Hence, if anyone affirmed anything of a slave 
that was not true, or denied anything that was true, as saying 
that he was not a thief when he was, or that he was a skilled 
workman when he was not, then an action lay against him, 
(D. 21, 1, 17, 20.) 

But every recommendation of his goods by a seller was not 
construed into a warranty. Language of mere praise was 
scrupulously distinguished from promises intended to create a 
liability. (D, 21, 1, 19.) If a seller said his slave was steady, 
you were not to expect the gravity and sobriety of a philosopher ; 
if he said the slave was active and vigilant, it was not to be 
supposed that he worked night and day. (D. 21, 1, 18, pr.) 
80, if the slave was said to he an artificer, you must only expect 
what was ordinarily looked for in an artificer. (D. 21, 1, 19, 4.) 

The edict, so far as its exact terms have been preserved to 
us, applies only to slaves and cattle {res se moventes), not to 
‘moveables, and still less to immoveables. We are assured, 
however, by Ulpian, that it included all these classes of things. 
(D. 21, 1, 1, pr. ; D. 21, 1, 63.) An example is given in the 
Digest (D. 21, 1, 49) of pestilential land, the sale of which 
might be cancelled, and another in the Code (C. 4, 58, '4) 
of land bearing poisonous herbs or grass. 
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Again, when a v.eBsel was sold there was an implied warranty 
of its soundness. (D. 19, 1, 6, 4.) But this decision was not 
arrived at without a conflict of opinion ; Labeo and Pomponius 
held that there was an implied warranty, Sabinus that there 
was not 

B. Duties imposed on the Seller by Special Agreement. 

1. It was entirely in the power of the parties to define the 
quantity or extent of the thing sold, or to reserve rights for 
the seller. Thus the seller might reserve a usufruct or Aa5i- 
tatio. (D. 19, 1, 53, % ; D. 19, 1, 7.) On the other hand, he 
might warrant the absence of any servitude {uti optimus maxima 
tisgue est). (D. 50, 16, 169 ; D. 50, 16, 90.) Again ruta caesa^ 
which, unless specially mentioned, are not included in the sale, 
might be added. (D. 19, 1, 17, 6.) On the other hand, the 
seller might reserve all the edible fruit (pomum) or the quarries 
(lapicidinae) on the land. (D. 50, 16, 205; D. 18, 1, 77.) But 
personal obligations, not falling within the class of praedial 
servitudes, could not be imposed. 

Lucius Titius promised to give annually out of his lands 100,000 modii of com 
to the owner of the lands of Gains Seius. He sold the farm, with an express clause 
that the land was sold subject to aU burdens {quo jure quaque conditione ea praedia 
Lueii hodie vwnt, ita vaenewnt itaqm hahehuntur). Notwithstanding this agreement, 
the buyer was not bound to supply the 100,000 inodii of grain annually. This obli- 
gation is not a aervUus, (D. 18. 1, 81, 1.) 

2. The seller may, by agreement, make himself responsible 
for the accidental loss of the thing sold, or liable only for 
misconduct (dolus), not for due care (culpa and diliqentia). 
(D. 18, 1, 35, 4.) 

3. Every seller was bound to promise a penalty of double the 
price on eviction, unless it was part of the bargain that he 
should not make that promise. (D. 21, 2, 37 ; D, 21, 2, 56 ; 
D. 21, 2, 4.) If the seller bargains that he shall not pay com- 
pensation in the event of the buyer being evicted, he is not 
obliged to pay damages, but he is bound to restore the price 
paid if the buyer is evicted. (D. 21, 2, 69, pr. ; D. 19, 1, 
11, 18.) 

4. By no agreement between the parties can the seller be 
exempted from responsibility for cheating {dolus), (D. 13, 
6, 17.) 

Titius sella a thing that he knows is not his own or is mortgaged, and bargains to 
be*exempt from responi^bility for eviction ; such a bargain is void. (D. 19, 1, 6, 9.) 

5. By express agreement the seller might bind himself to 
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give sureties against eviction. (D. 21, 2, 4, pr.) The surety 
was said to be auctor secundua. 

Duties of Buyer {Emptor) = Rights in personam 

OF Seller ( Fenditor). 

A. Duties imposed upon the Buyer without Special Agreement 

1. The buyer must pay the price agreed upon. He is bound 
not merely to deliver the money, but to give a good title to it. 
{D. 19, 1, 11, 2.) Thus a payment of the price with money 
belonging to the seller is no payment at all. (C. 4, 49, 7.) 

If the buyer does not pay on delivery of the thing sold, and 
has not got credit, he must pay interest. (D. 19, 1, 13, 20 ; D. 
19, 1, 13, 21 ; Paul, Sent. 2, 17, 9.) If credit has been given, 
interest is due from the expiration of the credit. If, before the 
money is paid, the ownership of the thing sold is called in 
question, the buyer is not bound to pay, unless sureties of the 
highest trustworthiness are offered in case of eviction. (Vat. 
Frag. 12 ; D. 18, 6, 18, 1.) 

2. The buyer ought to accept delivery ; and he may be com- 
pelled to remove what he has bought by the actio ex vendito, 
(D. 19, 1, 9.) 

3. The buyer must pay the expenses the seller is put to in 
keeping the thing sold prior to delivery — as, e.g,^ repairing a 
house, providing medical attendance or teaching to a slave, or 
the expenses of burying a slave (D. 19, 1, 13, 22), and generally 
expenditure honestly and properly incurred. (C. 4, 49, 1^.) 
The seller must, however, furnish a slave sold with food, if he 
has the services of the slave, and the buyer does not make 
delay in receiving the slave. (D. 19, 1, 38, 1.) 

B. Duties imposed on the Buyer hy Special Agreement 

1. Right of pre-emption to seller {pactum protimiseos). On a 
sale, a seller could bargain that the buyer should not sell the 
thing to anyone except himself. (D. 18, 1, 75 ; D. 19, 1, 21, 5.) 

2. The seller might make it a term of the contract, that the 
thing sold should be let to him at a given rent. (D. 19, 1, 21, 4.) 

3. It might be agreed that a female slave should not be em- 
ployed for immoral purposes. (C. 4, 56, 3.) The seller could 
not after the sale withdraw the condition ; and a violation of 
it enabled the slave to claim her freedom. (C. 4, 56, 1.) 

4. A slave might be sold with the ondition that he should ^ 
be removed from a certain district (D. 18, 7, 5 ; C. 4, 55, 5.) 

5. A slave might be sold on condition that he should 
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xnanninitted. (C. 4, 57, 6.) To these examples many more 
might be added if it were necessary. Often these special 
duties were imposed by stipulation, especially when a penalty 
was added; but a mere oral agreement without stipulation 
was perfectly valid. 

Investitive Facts. 

The contract of sale is made as soon as the price is agreed on, although 
it is not as yet paid over, nor even an earnest given ; for what is given as 
an earnest is a proof (not a part) of the contract of sale. This ought to hold 
only in the case of unwrit^n contracts of sale ; for in such sales we have 
made no change. But in those that are made by writing, we have deter- 
mined that the sale is not complete unless instruments of sale are written 
out by the contracting parties ; or, if written by another, signed by the 
maker of the contract ; and that if made through a tabellio (notary), the 
sale is not completed unless the writings are fully finished in every part 
For as long as any of these conditions is wanting there is room to draw 
back, and either seller or purchaser can retire from the purchase with 
impunity. But we have allowed them so to retire only if nothing has been 
given as earnest But if this has followed on the agreement, then whether 
the sale has been formally put in writing or not, he that refuses to fulfil the 
contract, if he is the buyer, loses what he has given ; and if the seller, is 
forced to restore double, although nothing was expressly said about the 
earnest (J. 3, 23, pr. ; G. 3, 139.) 

The earnest (arrAae), if not part of the price, was to be retnmed on the completion 
oC the sale. (D. 19, 1, 11, 6 ; D. 18, 3, 8.) Often a ring was given. (D. 18, 1, 85, pr. ; 
D. 14, 3, 6, 15.) The advantages of earnest were these : (1) it marked off the stage 
of mere proposals from that of a definite agreement ; (2) the forfeiture of the earnest 
was an inducement to the faithful performance of the contract. 

The meaning of J. 8, 23, pr. seems clear enough, but it conflicts with the constitu- 
tion (C. 4, 21, 17) referred to by Justinimi. According to the Institutes, no change 
was made in the case of agreements that were not to be reduced to writing. The 
earnest was merely proof of some agreement, and there is no reason why the buyer 
should get off from his contract by forfeiting the earnest. In the case of sales to be 
attested in writing, Justinian enacted that the agreement should not be binding at 
Ae time consent was given, but only when the written instruments were perfected. 
In the interval, either party might withdraw, but if earnest had been given, only with 
the loss of the earnest. In the Code, it is stated : Illud etiam adjicientes, ut in 
posterum si quae arrae super facienda emptione cujuscunque rei datae sunt, tive ia 
mriptit sive sine scriptis ; and then it proceeds as in the Institutes. According to this, 
the new rule would appear to apply to idl sales whether to be drawn up in writing or 
not. But this can hardly be what was meant, as the Institutes say explicitly that no 
change was made in unwritten contracts of sale ; and, it may be added, 8u<di a change 
mm not called for. 


Remedies. 

▲. To Enforoe the duties of the Seller. 

I. Actio JS'ntpri.— -This was an action by which the seller could be compelled toper* 
>rm his obligations or pay compensation. It was necessary, however, that the buyer 
bonH have paid the prio^ or at least made a tender it. (D, 19 , 1 , 18 , 8.) 



HIKE. 505 

By this action also were enforced all epecial agreements {piicta) made in the con- 
tract of sale. (D. 19, 1, 11, 1.) 

II. Actio Redhihitoria. — This was the action given by the edict of the iEdile to 
cancel a sale in consequence of faults in the thing sold. (D. 21, 1, 23, 7 ; D. 21, 1, 
60.) It could be brought by the buyer, or by any universal successor. (D. 21, 1, 23, 
6 ; D. 60, 16, 171 ; D. 21, 1, 19, 5.) The object was twofold — (1) complete resti- 
tution to the seller of the thing sold, with all its produce and accessories ; and (2) to 
give the buyer the price, with interest, as an equivalent for the restitution of the pro- 
duce. (D. 21, 1, 31, 2 ; D. 21, 1, 23, 9 ; D. 21, 1, 27 ; D. 21, 1, 29, 2.) The seller 
was required to restore the price before the buyer delivered up the things sold. (D. 
21,1, 26, 10; D. 21, 1,26.) 

The action must be brought within six months. 

III. Actio aeatimatoria am quanti minoria. — This a<^ion is brought to reduce the 
price, not to cancel the sale. When this action was used, it was, however, in the 
power of the judex to cancel the sale. (D. 21, 1, 43, 6.) 

This action must be brought within one year. 

lY. AcUo ex atipuiatu or condiciio certi: when a promise has been made by stipu- 
lation. 

B. To Enforce the duties of the Buyer. 

I. Actio Venditi. — This was the remedy of the seller, by which he could compel 
the buyer to observe his duties, whether those were inherent in the contract, or added 
by special agreement as part of the sale. (D. 18, 1, 76 ; D. 19, 1, 11, 1.) 

IL— HIRE {Locatio Conductio). 

Definition. 

In locatio conductio one person (locator) agrees to give to 
another (conductor) the use of something, or to do some work, 
in return for a fixed sum (merces certa.) (D, 19, 2, 1 ; D. 19, 2, 
22, 1 ; Paul, Sent. 2, 18, 1.) 

The contract of letting on hire is very like that of sale, and rests on the 
same rules of law ; for as the contract of sale is made by agreeing on a 
price, so there is understood to be a contract of letting on hire when the 
amount to be paid is fixed. The acito locati is open to the letter ; the 
€Lctio conducti to the hirer. (J. 3, 24 pr. ; G. 3, 142.) 

Moreover, just as it was a common question whether barter was a con- 
tract of sale, so a question used to be raised with regard to letting on hire. 
The case put was this : — A man gives you something to use or enjoy, and 
receives something else from you in turn to use or enjoy. Now, it is held 
that this is not a letting on hire, but a distinct kind of contract. If, for in- 
stance, a man has one ox and his neighbour too has one, and they mutually 
agree that each shall lend the other his ox free every ten days in turn, to do 
their work, and one ox dies while not in his owner’s care, then no actio locati 
or conducti or commodati is open to the owner, for the loan was not gratuitous 
but he must bring an actio praescriptis verbis, (J. 3, 24, 2 ; G. 3, 144.) 

Part of the sum may be paid in goods, as when the landlord agrees to accept sa 
much com for a portion of the rent. (D. 19, 2, 19, .3.) 

The price must be substantial. If the payment were a single coin, there would be 
a gift not a letting for hire. (D. 19, 2, 46 ; D. 19, 2, ,20, 1.) Hence a letting to 
a wife for a mere trifle, as a favour to her, is void, as being a prohibited dona- 
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fiflo. (D. 24, 1, 52.) But the amount was not to be too narrowly acrutiniaed 
if there waa no fraud, and the intention of the parties was to have a real letting, 
fmd not a gift. (D. 19, 2, 22, 3 ; D. 19, 2, 23.) 

All we have said above (in regard to sale) about leaving the price to 
be fixed at the discretion of a third person, must be understood to apply 
also to letting on hire, if the pay is left to a third person's discretion. Hence, 
if a man gives clothes to a fuller to clean, or to a tailor to mend, and no sum 
is fixed to be paid at the time, but he is to give afterwards the sum they 
agree on, then this is not properly a contract of letting on hire, but gives 
rise to an actio praescriptis verbis. (J. "3, 24, i ; G. 3, 143.) 

Sale differs from letting, as ownership differs from a tem- 
porary use. 

If I deliver to you gladiators on these terms, that for each man that 
comes out unhurt I shall be given twenty denarii as the price of his toil 
{pro 5 udore\ and for each man that is killed or disabled one thousand 
denarii^ it is a question whether this is a contract of sale or of letting on 
hire. The better opinion is, that as regards those that come out unhurt 
the contract is one of letting on hire ; but that as regards those that are 
killed or disabled, it is one of sale. Which it is to turn out in each case 
depends on accident, just as if the sale or letting on hire were conditional : 
for there is no doubt now that things can be sold or let out conditionally. 
(G. 3, 146.) 

Another disputed case is this : If Titius agrees with a goldsmith that the 
goldsmith shall, out of his own gold, make rings of a certain weight and shape 
and receive say ten aurei^ is this a contract of sale or of letting on hire ? 
Cassius says that it is, as regards the materials, a contract of sale ; as regards 
the work, of letting on hire. But it is now held that it is a contract of sale 
alone. If, however, Titius gave his own gold, and a sum was fixed to be 
paid for the work, there is no doubt it is a case of letting on hire. (J. 3, 
24, 4 ; G. 3, 147.) 

This contract includes the two antithetical objects of all contracts — things and 
services. The duties arising out of this contract differ materially, therefore, according 
as the object is the use of a thing, or the pezformance of some service. This distinction 
must be kept in view with reference to a question that cannot be passed over without 
discussion. V/hat is the true place of the contract of hire ? In this work it is placed 
under the category of rights in personam ; but is not the interest of a hirer of land 
Budi as to require it to be placed, along with usufruct and use, under the law of pro- 
perty ? This question does not arise wiHi reference to the hiring of services, and 
th^efore, even if we were bound to transfer the hiring of things to the law of property, 
we should still be obliged to reserve a place for the hiring of services among contracts. 
Are we right in placing the hire of things under contract instead of property — under 
rights in personamf instead of under rights in rem ? 

This depends upon the nature of the interest of the hirer [conductor). Has the 
ccnd/uctor of a farm a right in rem, or only a right in personam against the letter 
{looator)f the owner of the land ? According to the definition of right in rem, it is 
necessary that the conductor should have a right as against all the world to the pos- 
session of the land for the time agreed upon. Now, nothing is more certain than that 
the comd/wctoT had no such rig^t. In the first place, if the locator sold the farm, the 
buyer could at once evict the conductor, (C. 4, 65, 9.) Again, if the landlord be- 
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qiidftthsd the farni ts a legacy, the legatee could evict the conducfot*, whose only 
remedy was an action for damages against the heir. (D. 19, 2, 82.) But even the 
landlord {locator) himself was not bound absolutely to allow the conSiictijr posBession, 
for, if he could show that he wanted the house let for his own accommodation, he could 
^vict the conductor without giving him any compensation. (0. 4, 66, 3.) But if a 
farm forms part of a dowry, and is let out by the husband for a fixed time, the wife 
cannot reclaim the farm without giving security that she will leave the tenant-farmer 
in quiet enjoyment, provided only she receives the rents. (D. 33, 4, 1, 15 ; D. 24, 
8, 25, 4.) 

The right of a coTiductw may be contrasted with the interest of a usufructuary. 
A conductor could not bring an action for theft against a person that bad stolen grow- 
ing crop (D. 19, 2, 60, 5), or had secretly dug for and carried away minerals. (D. 
47, 2, 52, 8.) The owner {locator) was, however, boufid to sue the thief, and hand 
over the proceeds to the cond/uctor. On the other band, the usufructuary, although he 
had no right to the crop before it was gathered, had, nevertheless, such an interest in 
the land as to enable him to bring an action for theft. Hence, although he was not 
owner of the stolen produce, and therefore could not bring the condictio furtiva^ he 
was regarded as having a right to the possession, which was violated by the theft. 
(D. 7, 1, 12, 5.) It is true that the conductor of a moveable had the actio furti when 
the moveable was stolen, but that was in consequence of his being responsible for the 
loss of the thing. (J. 4, 1, 15.) 

The true position of the conductor appears by contrast with the holder of a iuper’ 
ficies (p. 430). For his protection a special interdict was invented (D. 43, 18, 1, pr.) ; 
and also, if he were not in possession, a praetorian action in rem. We are told 
that this action was provided because it was uncertain whether an action for letting 
would lie — precisely the same controversy that existed in the analogous case of 
Emphyteusis^ and which was settled by the Emperor Zeno. (D. 43, 18, 1, 1.) Another 
text from the same passage describes the contrast between superficies and the contract 
of locatio-conductio. Superficies was a right either perpetual or granted for a very long 
time ; and Ulpian goes on to say that that was the test by which the Praetor discri- 
minated between superficies and a simple contract of hire. If, says Ulpian, a person 
hired a superficies for a short time, no action in rem would be given ; but if it were for 
a long time, such a remedy would be given. (D. 43, 18, 1, 3.) The letting of farms 
was usually limited to five years. (D. 19, 2, 9, 1 ; D. 19, 2, 24, 2 ; C. 4, 66, 7.) 
Considering that it was a disputed point whether the a>ctio ex locate would lie in the 
case of superficies^ there can be no hesitation in affirming that the actions in rem were 
given only in the case of a perpetual interest in the land, or one lasting at least for a 
considerable time. 

Lastly, the tenant-farmer was not a possessor (p. 341), and therefore could not avail 
himself of the Interdicts. This fact, taken along with another, that the farmer had 
no utUis actio in rem, conclusively proves that his interest belongs to the class of 
rights in personam. 


Eights and Duties. 

First, Locatio-conductio OF THINGS. 

The following terms were generally employed to designate 
the parties. The hirer {conductor) of a house {praedium urhanum) 
was called inquilinus, and the rent he paid was called pensio. 
The hirer {conductor) of a farm ( praedium ruaticum) was called 
colonua, and the rent he paid reditua. 
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Duties of locator of Things == Rights in personam of conductor 

(inquilinus or colonus), 

X To deliver the thing to the hirer, and to permit him to 
keep it for the time agreed upon. (D. 19, 2, 9 ; D. 19, 2, 15, 1.) 
The hirer may sublet. (D. 19, 2, 48, pr. ; C. 4, 65, 6.) 

The responsibility incurred by an owner (locator) who does 
not perform this duty, varies according as his non-performance 
arises from his fault or not. If he fails in consequence of his 
own fault, he must pay full compensation (id qmd interest), 
(D. 19, 2, 30, pr.) ^ 

Titiofi lets a farm to Seras for five years. At the end of two years Titius sells the 
same farm to Sempronius, who turns Seius out. Titins must pay Seius compensation 
for the eviction. He could have protected himself, however, by making it a conditicm 
of sale that Sempronius should allow Seius to remain for the rest of his tenaiu^. 
(D. 19, 2, 26, 1.) 

If, however, it is through no fault of the owner that the hirer 
is evicted, the latter is entitled only to a remission of the rent. 
(D. 19, 2, 30, pr.) 

Gallus buys a house from a person in possession, whom he has every reason to 
believe to be owner. He then lets the house to Maevius. Soon after, the true owner 
brings an action against Gallus, and succeeding in it, evicts Maevius. Maevius has 
an action against Gallus ; but if the latter offers Maevius equally good accommodation 
elsewhere, he is entitled to be absolved from the action. (D. 19, 2, 9, pr.) 

Titius lets a farm to Gaius, and the farm is confiscated. Gains is entitled only to 
a remission of the rent, not to damages for the non-enjoyment. (D. 19, 2, 38.) 

If a house is burned down, the tenant {inquUinus) is not bound to pay any rent 
after the fire. (D. 19, 2, 30, 1.) 

If the thing let is carried off by robbers, the owner is bound to remit payment for 
the unexpired term of the contract. (D. 19, 2, 34.) 

A landlord, during the currency of a lease, resolves to pull down the house and 
rebuild it. If there is no necessity for this step, he must give the tenant compensation 
{id quod interest) \ but if it is necessary, he must allow simply a remission of tiie rent. 
(D. 19, 2, 36, pr.) 

Titius lets a farm to Gaius for five yeani. At the end of two years Titius dies, 
leaving Sempronius his heir, and bequeathing a usufruct of the farm to Gaius. Gaius 
is absolved from the further payment of rent (D. 7, 1, 34, 1), and the heir is bound to 
release Gaius from the contract. (D. 33, 2, 80, 1.) 

II. The owner is bound to keep the thing in a state such that 
the hirer can enjoy the use agreed upon. If the thing becomes 
deteriorated, and is not repaired, the hirer may demand a 
reduction of the rent or a release from the contract. Trifling 
repairs must, however, be executed by the hirer. (D. 19, 
% 27.) 

^tius lets a house to Gaius, and Sempronius, an adjoining proprietor, builds and 
rimis out his light. Gaius may throw up the contract. So if the doors and windows 
decay, and are not repaired. (D. 19, 2, 25, 2.) 
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III. The responsibility of a landlord in respect of faults in 
the thing hired is similar to that of a vendor in a contract of 
sale. In some cases, a warranty of fitness for the use intended 
was implied. (D. 19, 2, 19, 1.) 

Titiug lets a farm to Gains along with the large jars or vats {dolia) used in wine- 
making. The vats are rotten, and Gains loses his wine. Titius must pay for the wine. 
(D. 19, 2, 19, 1.) 

Titius lets pasture-land that produces poisonous or injurious herbs. If Titius is 
not aware of the fault, he is bound merely to remit the rent ; but if he did know, he 
must pay all the damages that may result. (D. 19, 2, 19, 1.) 

Gains hired Stichus, the slave of Titius, to drive his mules. By the negligence of 
StichuB a mule was killed. Must Titius pay for the m^e ? If the contract was made 
with Stichus and not with Titius, Titius must pay the damage to the whole extent of 
the slave’s peculium^ and also so far as he has drawn profit from the letting. But if 
Titius himself let the slave, he is responsible if Gains hired simply a muleteer, without 
reference to any particular one, and Stichus was selected by Titius. (D. 19, 2, 60, 7.) 
Generally, however, in such cases, the hirer had an action ex delicto. Thus, if a slave 
was let out to keep a shop and stole anything, the hirer could sue his master for the 
theft, and compel him either to pay him the value of the things stolen, or to surrender 
the slave {noocae dediiio). (D. 19, 2, 45, 1.) 

IV. The owner must permit the hirer to carry away any 
moveables he has brought on the land or house, and even 
fixtures, provided he promises (by stipulation) not to injure 
the house, but to leave it in as good condition as before. 
(D. 19, 2, 19, 4.) (See p. 278.) 

Duties of Hirer op Things (inquilinus, colonus) = Eights 

in personam of locator, 

A. In the Absence of Special Agreement. 

1. To pay the rent agreed upon {pensio, reditiis, mercea) and 
interest, if the payment falls in arrear. (D. 22, 1, 17, 4; C. 4, 
65, 17.) 

An agreement was made between Titius and Seius, that during the period of the 
lease, Seine should be permitted to hold the farm, and, if he were evicted, Titius 
should pay a penalty of 10 aurei. Seius paid no rent for two years. Titius can expel 
Tiim without making himself liable to the penalty. (D. 19, 2, 64, 1.) 

In certain cases the hirer was entitled to a remission of rent, in whole or in port, 
even when there was no misconduct on the part of the locator. (D. 19, 2, 15, 2.) 

Thus when a house needs repair, and the landlord requires the tenant to leave 
during the repairs, the tenant pays no rent ; and if the tenant is kept out for more 
tHftn six months, he can throw up his tenancy. (D. 19, 2, 60, pr.) 

In other cases a remission Was allowed on account of loss or damage to crops, but 
only when the damage was serious (D. 19, 2, 25, 6) ; and was not compensated by 
particularly good harvests in prior years of the tenancy (C. 4, 65, 8) ; and when the 
risk was not thrown upon the tenant either by the custom of the place or by special 
agreement. (D. 19, 2, 15, 4 ; G. 4, 65, 19.) Subject to these limitations, the land- 
lord was obliged to forego even the whole of his rent when the crop was lost or very 
much destroyed by inimdatioDS, tempests, hostile invasions, wind or rain. Allowance 
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was also made for the depredations of locusts (0. 4, 65, 18), jackdaws, starlings, and 
for the blight (D. 19, 2, 15, 2.) 

II. The hirer must keep possession of the thing for the time 
agreed upon. If without a reasonable excuse he leaves the 
house or land, he must nevertheless continue to pay rent. (D. 
19, 2, 24, 2 ; D. 19, 2, 55, 2.) If the tenant has reason to fear 
that the house will fall down, he is absolved from paying the 
rent. (D. 19, 2, 27, 1.) 

III. The hirer must take all reasonable care of the thing 
hired, but he is not responsible for unavoidable accident. (C. 
4, 65, 28.) He is responsible if the thing is stolen (J. 4, 1, 15), 
but not if it is carried away by robbers. (D. 19, 2, 9, 4.) 

The hirer ought to do everything according to the terms of his hiring ; and 
if anything is passed over in the terms, he ought to render in that case what 
is just and fair. 

When it is for the use of garments, or silver, or beasts, that a man has 
made or promised payment, he is required to guard those with all the care 
that the most diligent head of a house employs in regard to property of his 
own. If he does this and yet by some mishap loses the property, he will 
not be bound to restore it. (J. 3, 24, 5.) 

Gaius hires from Titius weights, which are broken by the j®dile for being unfair. 
Must Gaius make good their value 1 If he hired them for good weights, he is released ; 
but if he knew they were light weights, he must pay their value. (B. 19, 2, 13, 8.) 

Titius lets two mules to Gaius, and guarantees that they will carry a certain weight. 
Maevius overloaded the mules, and they were injured. Gaius may be sued for breach 
of contract, and Maevius for damimm injuria, (B. 19, 2, 80, 2.) 

A shipmaster proceeds on a river without a rudder. A storm arises, and the boat 
is lost. He is responsible to the passengers for the damage they sustain, upon the con* 
tract of hire. (B. 19, 2, 13, 2.) 

A shipowner has agreed to carry goods to Miniumat^ but finding the river too 
shallow, transfers the goods to a boat belonging to another owner. The boat is lost at 
the mouth of the river. Which of the owners is responsible ? Upon this point opinion 
did not seem to be quite agreed. Labeo says the owner of the first vessel is not 
responsible unless he was in fault ; but he is, if he transferred the goods without 
the consent of the owner, or at a time when he ought not, or the second vessel is 
unseaworthy. (B. 19, 2, 13, 1.) 

IV. The hirer must return the thing at the time agreed upon. 
The hirer was bound to give up possession, even if he claimed 
the property as his own. After surrendering possession, he 
could, if he liked, institute an action for the recovery of it. 
(C. 4, 65, 25.) Zeno made it an offence punishable with fine or 
exile fra tenant to contest the title of his landlord without 
yielding up possession. (C. 4, 66, 32.) 

B. By Special Agreement. 

1* An agreement that the hirer shall not keep fire {ignem ne 
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habeto\ made him answerable when the bouse was lost by 
accident, if he kept a fire. (D. 19, 2, 11, 1.) 

2. An agreement that the hirer will not fell, peel, or bum 
the trees, nor suffer it to be done, imposes on him the obligation 
not only of stopping a person that does it, but of taking means 
to prevent anyone doing it. (D. 19, 2, 29.) 

3. A penalty was often added to the obligation to keep 
possession for the time agreed upon, corresponding to the 
penalty on the locator, for eviction. (D. 19, 2, 54, 1.) 

4. It may be agi*eed that if a farm is not cultivated in the 
manner prescribed by the contract, the landlord may turn out 
the tenant and let the farm to another, and that the tenant in 
that case should make up the rent if the landlord could not get 
the same rent as before. If, however, the land fetched more, 
the tenant could not recover the excess, because it was held 
that the agreement was meant for the benefit of the landlord 
only. (D. 19, 2, 51, pr.) 

Second, Locatio-conductio OF Services {operarum). 

If the material upon which labour is to be employed is contributed by the workman, 
the contract is one of sale, not of hire. The hire of services exists only when the 
workman gives his services, and nothing more, and all the material is contributed by 
his employer. ( J. 8, 24, 4. ) But a distinction was made among services. Sometimes 
a service consists in making an article, as a gold ring out of gold. Sometimes a service 
has no reference to any corporeal thing, as the carrying of a verbal message. In this 
last case there can be no dispute as to which is hirer and which letter. The object 
of the contract is service ; the servant gives the service, and the employer pays for it ; 
the servant is the letter {locator operarum), and the employer, the hirer of the service, 
is conductor operarum. Thus a secretary was said to let his services, and his employer 
to hire themu (D. 19, 2, 19, 9 ; D. 19, 2, 38.) But a difficulty arose when the work 
was rendered in respect of a thing. Suppose clothes are sent to be washed, essentially 
the same relation exists as in personal services ; the laundress cleans the clothes, .and 
the owner pays her. But the Roman Jurists in this case said the lanndress was the 
hirer (conductor or redemptor operis), and the owner was the letter (locator operis). 
The usage of the jurists is distinct and uniform.* But it proceeds upon a confusion 
with the quite different case of letting things for use. The landlord is the letter 
(locator), and the tenant the hirer (conductor). But this resemblance is extremely 
superficial. If the jurists had followed the test of payment, it would have kept them 
right. The tenant pays, and is the hirer (concluctor) ; in like manner, a person that 


* The fuller (fuUo) of clothes is conductor; the owner of clothes locator. (D. 19, 
2, 9, 6 } D. 19, 2, 13, 6 ; I). 19, 2, 60, 2.) 

The carrier is conductor ; and the owner of the goods carried is locator. (D. 19, 
2, 11, 8; D. 19, 2, 26, 7.) 

A person that teaches a slave is conductor ; the owner is locator. (D. 19, 2, 18, S.) 
A jeweller or builder that exeoutcus work is a (inductor, and the person for whom, 
and with whose material the work is done is hcatoi' operii. (D. 19, 2, 13, 6 ; D. "" 
2 , 69 ; P. 19, 2, 62.) 
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Mods his slave to be taught, pays for and hires the services of sthe teacher. To avoid 
this souroe of confusion, it is convenient to speak simply of the employer and the 
workman. 

Duties of Workman {locator operaimm^ conductor ojE?dm)=±=RiGHTS 
in personam OF EMPLOYER {conductor operai^um^ locator operis\ 

A. In the absence of Special Agreement. 

L The workman was bound to execute the work properly, 
and in the manner agreed upon, within a reasonable time. (D, 
19, 2, 51, 1 ; D. 19, 2, 60, 3 ; D. 19, 2, 58, 1.) 

From the rules in locatio cend/uctio of things, it may be inferred that if the work- 
man was not in fault (as if disabled) he simply lost his wages ; but if he were in fault, 
he must pay fuU compensation {id quod interest)^ 

n. The workman must take good care {praestare diligentiam^ 
culpam) of the things entrusted to him ; and he is bound to pay 
their value, if the things are lost or destroyed through his 
negligence or unskilfulness. But generally he is not answer- 
able for loss arising from vis major ^ as robbery ; or from faults 
in the thing upon which he is working. (D. 19, 2, 62 ; D. 19, 
2, 59 ; D. 19, 2, 9, 5 ; D. 19, 2, 13, 6.) 

A workman has agreed to take a column from one place and set it up in another, 
or to remove casks of wine. If the column or casks are broken, the workman is not 
bound to pay their value unless he was in fault ; and he was in fault if he did not 
exercise the highest degree of care. (D. 19, 2, 25, 7.) 

A builder undertakes to put up a house with the owner’s own material. After it 
is partly up, it is destroyed by an earthquake ; the loss falls on the owner. (D. 19, 
2, 59.) 

A precious stone is sent to a lapidary to be cut or set. In doing so the lapidary 
breaks the stone. He is bound to pay damages if the fracture was due to his unskil- 
fulu^, but not if it was due to a flaw in the stone. (D. 19, 2, 13, 5.) 

A fuller receives clothes to be cleaned ; the clothes are eaten by vermin, or stolen, 
or returned to the wrong person. The fuller must pay their value. (D. 19, 2, 13, 6 ; 
D. 19, 2, 26, 8.) 

A coachman, in racing another, overturned his own carriage, and broke the leg of 
a slave whom he had undertaken to carry. He is liable either in an action on the 
Aquilian law for negligence, or on the contract. (D. 19, 2, 13, pr.) 

In some cases, however, the workman accepts a larger 
responsibility. 

1. When work is let by the job {per aversionem)^ it remains 
at the risk of the workman until approved. (D. 19, 2, 36.) 

2. When work is to be paid for by so many feet or according 
to measure, the risk is with the workman until the measure is 
made. (D. 19, 2, 36.) 

In both cases, however, the workman is free from risk, if it 
is by the fault of the employer that the thing is not approved 
or measured. Also if the work requiiing to be approved 
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perishes by vis major before approval, the loss falls on the 
employer, because the workman is not responsible for more 
than his own care and skill. (D. 19, 2, 37.) 

B. By Special Agreement. 

1. The workman, by agi*eement, might undertake to bear 
the loss resulting from accident. (D. 19, 2, 13. 5.) 

A warehouseman put up a notice that he would not accept gold, silver, or pearls 
at his own risk. Such articles were, however, entrusted to his care, with his know* 
ledge. This acceptance was held to be a renunciation of the notice. (D. 19, 2, 60, 6.) 

Warehousemen {horrearii) were bound to take special care and unusual precautions, 
but if their utmost care failed to frustrate the attempte of rdbbers, they were exonerated. 
(C. 4, 65, 1 ; C. 4, 65, 4 ; D. 19, 2, 40.) 

2. An agreement that the work must be to the satisfaction 
of the employer (uti arhitratu domini opus approhetur) was con- 
strued as if it said according to the satisfaction of a fair and 
reasonable man {viri boui arbitrium). It applies only to the 
quality of the work, and not to the time allowed for doing it. 
(D. 19, 2, 24, pr.) 

An agreement was sometimes made that if the work was not 
done by a certain day, it might be taken away and given to 
another. The employer cannot take it away until the day 
passes, and the workman is not liable to be sued until the 
work has actually been given to another. (D. 19, 2, 13, 10.) 

Duty of the Employer (conductor operamm^ or locator operis) 
= Right in personam OP WORKMAN (locator operarum, or 
conductor operis). 

To pay the wages agreed upon, unless through the fault of 
the workman the services promised have not been given. (D. 
19, 2, 38, pr.) If the wages were not paid in time, interest was 
due. (C. 4, 65, 17.) 

A secretary was engaged for a year to Antonius Aquilia. Before the end of the 
year Antonius died. If the secretary did not receive any salary during the same 
year from any other person, he was entitled to his full salary from the heir of the 
deceased. (D. 19, 2, 19, 9 ; D. 19, 2, 19, 10.) 

An advocate was obliged to return his fee (Aonomricm), if, through his own fault, he 
failed to appear in the cause for which he was engaged. (B. 19, 2, 88, 1.) 

When a ship was lost, the amount paid as freight could be recovered. (D. 19, 2, 
15, 6.) 

Special Divestitive Facts. 

1. The expiration of the time for which the contract was to 
last. (C. 4, 65, 11.) 

If the hirer of a farm (cohnus) is permitted by the owner to 
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remain in possession after his five years* lease is exhausted, 
there is an implied re-letting (relocatio) to him. of the farm for 
one year. But in the case of houses, if the original contract 
was in writing, a re-letting is not presumed, and cannot be 
made except in writing. In the absence of such writing the 
tenant holds merely during the pleasure of the owner, (D. 19, 
2, 13, 11.) 

2. If the interest of the locator in the thing let has expired, 
then the letting is at an end. (D. 19, 2, 9, 1.) 

3. The death of a wrkman puts an end to a hiring of service 
or work ; but the death of a letter or hirer of things does 
not. (0. 4, 65, 10.) 

If the hirer dies during the time of hiring, his heir comes into his place as 
hirer, and has the same rights and duties. (J. 3 , 24 , 6 .) 

4. The hirer may be evicted from a farm, of which he has been 
in arrear of rent (D. 19, 2, 54, 1), or if he has misconducted him- 
self in the hiring, or the house let wants repairs, or the landlord 
requires the house for his own accommodation. (C. 4, 65, 3.) 

Remedies. 

I. To enforce the duties of a landlord (^cator reimm), and employer (locator opcrw), 
and workman {locator operarum). 

1. Actio conducti. (D. 19, 2, 15.) 

2. Interdict de migrando, — This was given only to a hirer of houses {inquilinus), to 
enable him to remove bis property from the bouse on payment of bis rent. (D. 43, 
82, 1, pr.) It indudes also property under his care. (D. 43, 32, 2.) It is a per- 
petual interdict ; and is given to and against heirs. (D. 43, 82, 1, 6.) 

II. To enforce the duties of the hirer of things {condAictor rerum) ^ and the (con- 
ductor opei'ia (workman), and the conductor operarum (employer). 

1. Actio locati. 

2. Actio furti (D. 19, 2, 42), the action on tbe Aquilian Law, the interdict qmd vi 
autclam^ and the actio arboimm furtim eaeearum, (D. 19, 2, 25, D. 19, 2, 43.) 

JETTISON {Lex Rhodia de Jactu). 

The Roman Law adopted, so far as not inconsistent with 
itself, the maritime law of Rhodes. This fact is brought out 
very forcibly in a rescript of the Emperor Augustus. I am, 
says he, indeed, master of the land, but the law rules the sea. 
The Maritime law of Rhodes {lex Rhodia) applies wherever it is 
not opposed to special legislation. (D. 14, 2, 9.) 

If, in order to save a ship, a portion of its cargo is thrown 
overboard, the owners of the vessel and cargo must share with 
the owners of the goods thrown overboard the loss they sustain. 
(D. 14, 2, 1.) 
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A captain of a ship, fearing that hia ship is overloaded, causes a portion of the cargo 
to be put into boats. The boats are oapsi 2 ed. In this case there is clearly contribu- 
tion. Suppose, however, the boats are saved and the ship is lost, is there contribution 1 
No, because the goods in the boats have not been saved in consequence of the loss of 
the goods in the ship. (D. 14, 2, 4, pr.) 

A mast is cut and thrown overboard. The owner has a right of contribution, if it 
was done to save the vessel, and the vessel was saved. (D. 14, 2, 8 ; D. 14, 2, 6.) 

A ship suffered severely in a storm, and was driven into a port, where the captain 
had the damage repaired. Continuing the voyage, the ship reached its destination in 
safety. In this case there is no contribution for the expenses of repairs, because that 
was a part of the ordmary expenditure, rather than a loss incurred for the sake of 
preserving the cargo. (D. 14, 2, 6.) ^ 

Money paid for the redemption of a ship from pirates gave rise to a claim for 
contribution on the cargo, but not if the goods were stolen by robbers. (D. 14, 
2 , 2 , 8 .) 

There was no contribution for slaves drowned in a shipwreck, any more than if they 
had died on board or thrown themselves into the sea. (D. 14, 2, 2, 5.) 

Contribution is required from those whose property has been 
saved by the jettison, upon the equitable ground that the loss 
was incurred to save their goods. (D. 14, 2, 5.) No contribution 
could be required on account of free persons saved, because 
their lives constituted a value that could not be expressed in 
money. But they must contribute on account of their garments 
and jewellery saved from shipwreck ; not, however, for food and 
the like consumable articles. Also the owner of the vessel 
must contribute because his vessel is saved. (D, 14, 2, 2, 2.) 

A more difficult point is raised by Callistratus. May contri- 
bution be demanded in respect of goods which, although saved, 
have been damaged by the water? The answer was that such 
goods should contribute according to their depreciated value 
only. 

Suppose the goods were deteriorated to the extent of 10 aum, and the amount due 
on contribution was less, say 2 aurei; is the owner of the damaged goods not only to 
suffer the loss of 10 a/ureij but t^ pay 2 eiurei for contribution ? or may he not claim 
contribution for the damage done to his own goods? Callistratus, endorsing the 
opinion of Papirius Fronto, said that contribution should be made not merely for 
jettison, but, as in the case mentioned, for damage done by sea water. (D. 14, 2, 
4,2.) 

Valuation , — In measuring the value of the goods lost and saved 
for the purpose of contribution, a distinction was drawn. The 
value of the goods thrown overboard or damaged by sea water, 
was held to be the price paid for them, not the price that they 
would probably fetch at the port of destination. The reason 
was, that although it was fair that the owners of the goods 
saved should pay for the goods thrown overboard, all that they 
could reasonably be asked to do was to save the owner trom 
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loss^ not to make for him a profit But the goods saved, as 
was but fair, were valued at the price they would fetch at 
the port of destination, because that was the true measure of 
the value of what was saved from shipwreck. (D. 14, 2, 2, 4.) 

Rimedibs. — Although in substance the obligation to contribute for goods thrown 
overboard was founded on equity, and not on contract, and was therefore a real quasi- 
oontract, yet in form such was not the case. The owners of the goods lost had no direct 
action against the owners whose goods were saved ; their remedy was against the ship- 
master upon the contract of letting on hire. (D. 14, 2, 2, 2.) The object of the 
action was to require the shipmaster to retain the goods that were saved until the 
amount due for contribution ^’had been paid (D. 14, 2, 2, pr.) ; or if the goods had 
been delivered, to allow the losers to sue the owners of the goods saved in the ship- 
master’s name. 

The shipmaster may either retain the goods saved until contribution has been made 
D. 14, 2, 2, pr. ) ; or he may sue the passengers and owners on the contract of hire 
a>c£io ex locato)* 


III.— PARTNERSHIP {Societas). 

Definition. 

Partnership is a contract in which two or more persons com- 
bine their property, or one contributes property and another 
labour, with the object of sharing amongst themselves the gains. 
(C. 4, 37, 1.) The share of profit need not be proportional to 
the capital contributed by each partner (D. 17, 2, 5, 1) ; but a 
partnership cannot be constituted in which one partner con- 
tributes neither property nor labour. (D. 39, 6, 35, 5 ; D. 17, 2, 
5, 2.) A partnership could exist in which one of the parties was 
to share in the profit, but not in the loss ; but a partnership 
could not exist when one of the partners was to share in the 
loss only, and not in the profit {Leonina Societas), Such a con- 
Iract could not be made except from a charitable motive ; but 
in partnership it was necessary that there should be a valu- 
able consideration moving from each of the partners. (D. 17. 
2, 29, 2.) 

A farm adjoining the lands of Lucius Titius and of his neighbour Gaius Seius was 
for sale. Titius, desiring to have the part adjoining his land added to it, asked Seius 
to buy the land. Afterwards, Titius, without informing Seius of his purpose, went 
ai^ bought the farm in his own name. Can Seius compel Titius to share the farm 
with him 1 In other words, are they partners ? Julian said the question was one of 
fact, not of law. What did Seius and Titius intend ? If the agreement was simply 
that Seius should buy the farm, and give Titius a part of it, there was no paitnership. 
But if the intention was that the thing bought should belong to them jointly {ut juari 
sommune negotivwin, gereretfwr)^ then Titius will be bound to give up to Seius the portion 
of the farm set apart for him by the agreement. (D. 17, 2, 62, pr.) 

Flavius Victor and Bellious Asianus made an agreement to this effect : — Land was 
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to be bpofirbt with the money of Victor, on which Asianns by hie labour was to raiM 
buildings ; upon the sale of these Victor was to get back the money with a certain 
sum in addition, and Asianus was to have the balance. This is a partnership. (D 
17, 2, 52, 7.) 

Titius gives Seius a pearl to sell on condition that Seius should give Titins 10 awrei 
if he sold the pearl for that sum ; and if he got more, should keep the excess for him* 
self. If the intention was to form a partnership, Titius contributing the pearl and Seius 
labour^ and 1 0 aurei was mentioned merely as a mode of determining the division of 
profits, it would be a partnership ; but if Titius simply intended to trust Seius with 
his pearl on sale, and allowed the excess above 10 aurei as a reward for his trouble, 
it would be a valid contract, of the nature of an equitable contract, but not a 
partnership. The practical diflference would be this : — If it were a partnership, Seius 
could compel Titius to deliver the pearl, if he had not^one so, in order to give him an 
opportunity of selling it ; or if Titius sold it, or gave it to another to sell, Seius would 
still be entitled to his profit ; but if it was not a partnership, Seius had no rights 
against Titius until the pearl had actually been delivered to him. (D. 17, 2, 44.) 

Kinds of Partnership. — In some respect the rules appli- 
cable to partnership differed accordiug to the subject-matter 
of the contract. 

The partnerships in which we usually join, either extend to the whole of 
our goods — this the Greeks call by the special name of Ko/i/ocr^a^/a — 
or apply to some one business only, as buying and selling slaves, oil, wine, 
or corn. (J. 3, 25, pr. ; G. 3, 148.) 

1. Trade or Professional Partnership {Societas universorum 
quae ex quaestu veniunt). 

This is the kind of partnership that is understood to be made, 
if no other form is specially agreed upon. (D. 17, 2, 7.) 
Sometimes it is called societas quaestus et lucri or societas quaestus 
et compendii (D. 17, 2, 13 ; D. 29, 2, 45, 2); but these additional 
terms, although they serve to explain the scope of the contract, 
add nothing to it. Quaestus is whatever is gained by the 
exercise of skill or labour {qui ex opera cujusque descendit), (D. 
17, 2, 8.) A partnership of two bankers or money-lenders 
(argentarii) is an example of a trade partnership. (D. 17, 2, 
52, 5.) 

Neither partner is bound to contribute anything that does 
not come under the definition of commercial profit {quaestus). 
Each keeps to himself separately what he acquires by legacy, 
gift, or inheritance. (D. 17, 2. 9 ; D. 17, 2, 71, 1 ; D. 29, 2, 
45, 2.) In like manner, the partners cannot demand from the 
partnership the payment of debts, except those incurred in the 
pursuit of the profit {quaestus), which it is the object of the 
partnership to share. (D. ^17, 2, 12 ; D. 17, 2, 82.) Other ex- 
penditure might, however, be imposed on the partnership by 
special agreement. 
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and Atdua are partners. Jnlius has a daughter, Flavla, and it has been 
agreed that the dowries of the partners* daughters shall be paid out of the partnership 
property. Julius, on the marriage of Flavia, promised a dowry, but died before it 
was paid, leaving Flavia his heir. Flavia, being her father*8 heir, was now boimd to 
pay to the husband the amount of the dowry. A divorce, however, took place, and 
Flavia was released by her husband from the obligation of paying the dowry. 

Can she, as heir of her father, claim to rank as a creditor against the partnership 
funds in respect of her dowry 1 Papinian observed that the original agreement was 
valid if both the partners were to have a right to charge the dowries of their daughters 
against the partnership funds, even if one only of the partners had a daughter. In 
this case, if the dowry had been paid, Flavia could have recovered it from her husband, 
and would not have been obliged to give it back and share it with Attius, because she 
got the money back from her diusband in her own right, and not as her father's heir. 
But as the money was not paid, and not demanded hrom the partnership funds before 
the death of Julius, and consequent termination of the partnership, Papinian decided 
that Flavia had no claim. He goes on to add that if the dowry had been paid by 
Julius, and his daughter had died leaving her husband surviving, Julius would have 
been bound to sue the husband for the dowry and restore it to the partnership funds. 
If, on the contrary, the wife had survived the marriage, Julius could take back the 
dowry only subject to an obligation to return it to Flavia if she re-married. If the 
first husband’s estate did not suffice to restore the dowry, a second dowry could not be 
chaiged against the partnership funds. (D. 17, 2, 81.) 

II. Partnership for a Single Transaction (Societas negotia- 
tionie alicujus). 

The partnership may be limited, as stated by Justinian, to a 
single sale or other transaction, in which case only what is 
gained and expended in connection with it enters into the 
partnership. (D. 17, 2, 5, pr.) 

Cornelius has three horses, and Licinius one ; and they agree to sell them in a 
single team {quadriga), and divide the proceeds. Before the sale, the horse of Licinius 
died. Was Cornelius bound to pay three-fourths of the loss? This depends on 
the terms of the agreement. If the partnership was only for the sale of the team, 
then until the sale there was no interchange of ownership, and the loss falls wholly on 
Licinius. But if the agreement was that they would make a team of four, in which 
partnership Cornelius had three shares and Licinius one, and the horse of Licinius 
died, the loss must be divided between the partners, in proportion to their shares. 
(D. 17, 2, 68, pr.) 

III. A special case of this partnership was in the collection of 
taxes (societas vectigalium). It differed from the other instances 
of partnership in no respect, except one of the divestitive facts 
(see p. 523.) It is generally ranked as a distinct kind of 
partnership. 

IV. Societas universorum honorum. — This is a partnership in- 
cluding all the property of the partners, in whatsoever manner 
acquired, and providing for the payment of all their expenses. 
(D. 17, 2, 1, 1.) It occurs where two persons agree to put all 
their money into a common pufse, out of which all their 
expenses are to be paid 
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As soon as the contract is made, the moveable and immove- 
able property of each of the partners becomes, without any 
mutual delivery, at once the joint property of all the 
partners. (D. 17, 2, 2.) Whatever is subsequently acquired 
by a partner does not become joint property until the 
partner gives it in the usual way to his copartners. (D, 
17,2,74.) 

What a partner acquires by legacy, inheritance, gift, or in 
any other manner, belongs to the partnership. (D. 17, 2, 3, 1 ; 
D. 17, 2, 73.) Thus, even the dowry that one of the partners 
receives with his wife must be shared with the partners, subject 
to the obligation of the husband to return it in certain events. 
(D.17, 2, 65, 16; D. 17, 2, 66.) 

The sums due (nomina) to each partner can be sued for only 
in that partner’s name, but each partner is bound to place his 
right of action at the disposal of his copartners. (D. 17, 2, 3.) 
The damages obtained by a partner for an injury {injuria) to 
his son must also be given up to the partnership. (D. 17, 
2, 52, 16.) 

On the other hand, all the lawful expenses of the partners 
must be paid out of the common fund ; but not damages that 
they have to pay for wilful misconduct. (D. 17, 2, 73 ; D. 17, 
2, 52, 18.) Money lost in gambling cannot be charged to the 
common fund (D. 17, 2, 59, 1), unless the partners have shared 
in gains from the same source. (D. 17, 2, 55.) 

V. Joint Ownership {Societas unius mi vel certarum reruirl). 
(D. 17, 2, 31.) 

The subject of joint ownership crops up in this place merely 
from a peculiarity of the forms of action. If the joint-owner- 
ship arose from some act or event other than the will of the 
co-owners, the proper remedy was the action communi divi- 
dundo or familiae erciscundae; but if the joint ownership arose 
from the act of the co-owners, the actio pro cocio could be 
brought (D. 17, 2, 34) ; and in no material respect was there 
any difference between them, unless perhaps that a partner 
cannot be compelled to pay beyond his means ; whereas there 
was no such restriction in the other actions. Thus each partner 
could alienate his own share (C. 4, 52, 3), but not more than his 
own share. (D. 17, 2, 68.) A partner could not exercise any 
right of ownership (as building on the common land) against 
the wishes of the others.* (D. 17, 2, 39 ; D. 8, 2, 27, 1 ; D. 8, 
5, 11, pr.) For when two persons have equal rights, the one 
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that forbids prevails (in re enim pari poiiorem causam ease pro^ 
hibentia constat), 

PamphiluB, a freedman, and his patron Titius, together buy land, and delivery is 
made to both. They are joint-owners. Pamphilus, however, paid the whole price. He 
can compel Titius by the actio pro socio to pay the half. (C. 4, S7, 2. ) 

Two brothers, joint-heirs, agree to hold all that they get from the inheritance in 
common. This constitutes a partnership of the inheritance, but does not include what 
they acquire from other sources. (D. 17, 2, 52, 6.) 

An agreement between Titius and Julius was made, that whichever acquired an 
inheritance should share it with the other. Titius afterwards became sole heir of his 
father. Thereupon a partnership of the inheritance arises. (D. 17, 2, 3, 2.) 

Titius and Seius are co-owliers of Stichus. Titius leaves a legacy to Stichus of two 
nurd, Seius being the sole owner of Stichus becomes entitled to the legacy. Can 
the heir of Titius, as the heir of a partner, compel him to divide the legacy ? No, 
because Seius receives the legacy, not in his capacity as partner, but, by the operation 
of a rule of the civil law, in consequence of his being owner. But he is obliged to give 
the heir half of the value of Stichus. (D. 17, 2, 63, d.) 

Rights and Duties. 

The rights and duties of partners may be considered under 
two heads — (1) the duties partners owe to each other ; and 
(2) the duties they owe to outsiders in consequence of the acts 
or forbearances of one of themselvesi. 

I. Duties of Partners inter ae. 

1. Each must contribute to the common fund what has been 
agreed upon, and also whatever each gets in respect of the 
partnership. Hence, if one partner recovers more from a debtor 
than the others, he must share his good luck ^vith his co- 
partners. (D. 17, 2, 63, 5.) 

2. Each partner is entitled to be reimbursed all expenses 
properly incurred (D. 17, 2, 52, 12), and to be indemnified in 
respect of all the duties to which he subjects himself on behalf 
of the partnership. (D. 17, 2, 27 ; D. 17, 2, 28 ; D. 17, 2, 38.) 
If one of the partners becomes insolvent, and is unable to pay 
his share, the other partners must, in proportion to their shares, 
make good the deficiency. (D. 17, 2, 67, pr.) 

A partner, travelling for his firm to buy merchandise, is entitled to travelling 
expenses, and the cost of conveying himself, his baggage and merchandise. (D. 17, 2, 
52, 15.) 

A partner, in resisting the flight of slaves belonging to the partnership, is wounded. 
Can he recover the cost of medical attendance for his cure ? Labeo held that he could 
not, and drew a subtle distinction between expense incurred on behalf of the partner* 
ship and expense incurred incidentally in consequence of being a partner. It is liV^ 
the case v^ere a legacy is left to a man in consequenoe of being a partner. He is not 
obliged to oontribute that. (D. 17, 2, 60, 1.) This subtlety was rejected by Julian, 
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whose opinion had the further sanction of XJlpian, and is endorsed in the Digest 
(D. 17, 2, 61.) ‘ 

Titius and Seius agreed to deal together in mantles, and Titius set out on a journey 
to buy stock. On his way he was met by robbers, who stole the money he took to pay 
for the merchandise, wounded his slaves, and stripped him of his own private property. 
Julian held that not merely must the loss of the partnership money be borne equally 
by the two, but that Seius must pay half the loss of the private property of Titius, and 
of the other damage, including medical expenses. (D. 17, 2, 52, 4.) 

3. Whether one partner is liable to another simply as such (by the 
pro socio) in case of wilful wrong, as is a man that has suffered anything to 
be deposited with him, or whether he is not also liable for a fault on the score 
of sloth, that is, and negligence is questioned. Ae opinion has, however, 
prevailed that he is liable even for a fault. But everything that falls short 
of the utmost possible diligence is not therefore a fault. For it is enough 
that a partner display such diligence in regard to the common affairs, as 
he usually does in regard to his own. And the man that has taken to 
himself a partner lacking in diligence has only himself to complain of ; he 
must ascribe his loss, in fact, to his own want of forethought. (J. 3, 25, 9.) 

A partnership is made between Sempronius and Titius, Titius undertaking to 
pasture the cattle of Sempronius, and share the profits with him. The cattle are 
taken over by Titius at a valuation. Some of the cattle are carried off by robbers, 
and the rest stolen. In this case Titius must pay the value of the stolen cattle, but 
the loss of the cattle taken by robbers falls on Sempronius. The reason is, that with 
due care Titius could have prevented the theft, but he could not withstand robbery. 
(D. 17, 2, 52, 3). 

A partner employed his slave to work for the partnership; the slave by his 
negligence did some damage. The partner could not set off against this damage any 
special benefit acquired through that slave. (D. 17, 2, 23, 1 ; D. 17, 2, 25.) 

And the general rule was that a partner could not set off what he gained by unusual 
industry against losses incurred by negligence. (D. 17, 2, 26.) 

11. Eights and Duties of Partners in relation to third parties. 

In modern law, questions affecting partnership generally arise 
with regard to the rights and obligations of third parties against 
the partners. Every partner, engaged in the business of the 
partnership, is an implied agent in his transactions with other 
persons within the scope of the partnership. But the contract 
of partnership in Roman law dealt solely with the rights of 
partners as between themselves ; and one of the partners had 
no implied power to bind the others, even in matters strictly 
within the business of the partnership. One of the partners 
might, indeed, to a qualified extent, be an agent for the others, 
but only in the same way as a stranger to the partnership. 
This peculiarity is to be attributed to the slow and imperfect 
development of agency in the creation of contracts. See 
poBtea^ Agency. 
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Investitive Facts. 

Partnership was formed by the simple consent of the parties, 
(D. 17, 2, 4.) It seems at one time to have been a moot point 
whether a partnership could be made subject to a condition, 
but this was decided in the affirmative by Justinian. (C. 4, 
87, 6; D.17, 2, 1, pr.) 

If no express agreement has been come to as regards the shares of profit 
or loss, equal shares in both cases are contemplated. But if the shares have 
been expressed, then they must be kept to. (J. 3, 25, i ; G. 3, 1 50.) 

It is easily seen that if the share is expressed in one case only, whether 
of profit or loss, but omitted in the other, then in the other case also that has 
been passed over the same share must be kept to. (J. 3, 25, 3 ; G. 3, 150.) 

As in the case of sale and letting, the determination of the shares might be left to 
a third party (arbiter), (D, 17, 2, 76.) If no decision were given, the contract came 
to nothing. (D. 17, 2, 76.) If the decision were manifestly unfair, it would be set 
aside. (D. 17, 2, 79.) But the mere fact of the arbiter giving more to one than 
another was not evidence of unfairness, because one might contribute a larger share of 
capital, industry, or credit. (D. 17, 2, 80.) 

It never was doubtful that, if two persons come to an agreement between 
themselves that two-thirds both of profit and of loss shall belong to one and 
one- third to the other, such an agreement holds good. (J. 3, 25, i.) 

But certainly the following agreement has been much disputed. 

If Titius and Seius agree between themselves that two-thirds of the profit 
shall belong to Titius and one-third of the loss, two-thirds of the loss to Seius 
and one-third of the profit, ought such an agreement to be regarded as valid ? 
Quintus Mucius thought that such an agreement was contrary to the very 
nature of a partnership, and therefore ought not to be regarded as valid. 
Servius Sulpicius was of the contrary opinion, and his view has prevailed. 
For often there are some men whose services in a partnership are so valuable, 
that it is just that they should be admitted into it on better terms than the 
others. In support of this, it may be added, that no one doubts men 
can join in a partnership on these terms, — that one shall bring in all the 
capital, the other none, and yet that the profit shall be shared in common ; 
for often a man^s services are an equivalent for capital. So fully has the 
opinion opposed to that of Quintus Mucius been established, that it is even 
accepted that partners may agree that one shall share the profit without 
being liable for loss, as Servius consistently thought. But such an agreement 
ought to be understood to mean, that if one part of the business brings in a 
profit, and another a loss, then a balance must be struck, and only the excess 
of profit over loss be regarded as profit (J. 3, 25, 2 ; G. 3, 149.) 

Transvestitive Facts. — No partner could give away his 
share, so as to put another in his place. (D. 17, 2, 19.) The 
rule is thus expressed ; the partner of my partner is not my 
partner {Socii mei socim mem sociua non est). (D. 50, 17, 47, 1.) 

Divestitive Facts. 

1. A partnership lasts as long as the partners continue their consent ; but 
if one renounces the partnership, it is dissolved. Clearly, however, it a 
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partner craftily renounces the partnership in order to be alone in having 
some profit that is falling in— if, for instance, a member of a partnership 
that extends to all the goods of the partners is left heir to some one, and 
thereupon renounces the partnership in order to be alone in profiting by the 
inheritance — ^he is compelled to share the profits. But any other profit he 
makes, without hunting after it, belongs to himself alone ; while all that is 
acquired in any way after the partnership is renounced, is given up to the 
renounced partner, and to him alone. (J. 3, 25, 4; G. 3, 151.) 

The power of withdrawal exists only when the duration of the partnership has not 
been fixed. If a time has been agreed upon, a partner that withdraws divests himself 
of all rights in respect of the partnership, but remains liable for all obligations. 
(Socium a se non se a socio liherat.) (D. 17, 2, 65, 6.)^ Even if no time is fixed, a 
partner caimot withdz^w when it is inconvenient for the partnership ; as, for example, 
to force a sale of slaves at a disadvantage. (D. 17, 2, 65, 5.) 

An agreement that a partner should not be at liberty to withdraw was void. 
(D. 17, 2, U.) 

2. By Action. If one of the partners goes into court to 
secure his rights, it is understood that the partnership is thereby 
dissolved. (D. 17, 2, 65.) 

3. A partnership is dissolved, too, by the death of a partner ; because, in 
entering into a contract of partnership, a man chose for himself a deter- 
minate person. Even if the partnership was formed by more than two 
persons consenting to join, the death of one dissolves it although several sur- 
vive, unless it was otherwise agreed when they joined in partnership. (J. 3, 
2$. 5 : G- 3. 152 -) 

The SocietM vectiffolium is an exception to this rule. In this partnership tbe heir 
of a partner may by, but not without, a special agreement succeed as a partner. (D. 
17, 2, 59 ; D. 17, 2, 35.) 

If one of the partners acts on the assumption that a partner is alive, who in point 
of fact is dead, the partnership is regarded as existing. This beneficial rule existed 
also in mandate. (D. 17, 2, 65, 10.) 

4. Therefore it is agreed that capitis deminutio^ too, dissolves a partner- 
ship ; for, on the principle of the jus civile, this is regarded as almost 
equivalent to death. But if the members agree to go on still as partners, a 
new partnership is held to begin. (G. 3, 153.) 

This is true only of the greater and middle change of status, not of the smallest 
{minima capitis dcminutio). Hence the arrogation or emancipation of a partner did 
not dissolve tbe partnership. (D. 17, 2, 58, 2 ; D. 17, 2, 65, 11.) 

5. Again, if one of the partners has his goods sold off, either by the 
State or by private creditors, the partnership is dissolved. But in this case 
a new contract of partnership may be entered into ; for such a contract needs 
only bare .consent, and comes under the ^us Gentium y and all men, bv 
natural reason, can give consent. (G. 3, 1 54.) 

Confiscation of goods, too, plainly breaks up a partnership, if, that is, 
whole goods of the partner are confiscated ; for since another comes 
his place, he is regarded as dead. (J. 3, 25, 7.) 

Again, if one of the partners, weighed down by heavy debts, yields up his 
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goods, and has all his substance sold for debts, public or private, the partner- 
ship is dissolved. But in this case, if the members agree to go on still as 
partners, a new partnership is begun. (J. 3, 25, 8.) 

6. Again, if a contract of partnership is made for some special business, 
when that is ended the partnership is at an end. (J. 3, 25, 6.) 

7. The loss of the partnership property also terminates the 
partnership. (D. 17, 2, 63, 10.) 

8. By the lapse of the time for which the partnership was 
constituted. (D. 17, 2, 65, 6.) 

^ Remedies. 

I. Actio pro Socio, 

1. This action is brought to enforce the rights in pei'sonam of the partners ; if a 
division of the property is desired, recourse must be had to the actio commum divi- 
dundo. It is, therefore, confined to the accounts between partners. (D. 17, 2, 48.) 

2. If any obligations are outstanding, and cannot be settled on the dissolution of 
the partnership, security must be given to the burdened partner. (D. 17, 2, 27 ; D. 
17, 2, 88.) 

8. Partners have a special benefit as between themselves ; they cannot be made to 
pay more than they can afford, or have deprived themselves of the means of paying 
{in id quod faccre possunt quodve dolo malo fecerint qitominus possent condemnari 
oportcre). (D. 17. 2, 63 pr.) 

A partner, however, who denies the existence of a partnership, does not enjoy this 
benefit. (D. 42, 1, 22, 1 ; D. 17, 2, 67, 8.) 

If a man brings an action against his parent or patronus, or if a partner 
brings an action against a partner in a suit arising out of the partnership, 
the plaintiff cannot gain more than his opponent can pay. And it is the 
same when a man is sued for what he has given as a present. (J. 4, 6, 38.) 

2. The actio communi dividundo co-exists with the Actio pro socio. 

8. The actio legis Aquiliae^ CLCtio furtiy and others, may also, according to circum- 
stances, be invoked by an injured partner. (D. 17, 2, 47, 1 ; D. 17, 2, 49 ; D. 17, 2, 
50 ; D. 17, 2, 45 ; D. 17, 2, 46 ; D. 17, 2, 61 pr.; 1). 17, 2, 61, 1.) 

YovKin.— HISTORY AND CLASSIFICATION OF 

ROMAN CONTRACTS. 

Having enumerated and described the Roman Contracts as 
they are given in the Institutes of Gaius and Justinian, we may 
pause before proceeding to complete an outline of the subject 
from the corpus juris, to examine the principles upon which the 
Roman contracts are based, and the order of their development. 
These two topics — the history and juridical principles of con- 
tract — are, at least for the student of Roman law, inseparably 
bound up together. The history of contract affords the best 
justification of the arrangement that has been set forth, and a 
careful analysis of the principles upon which the Roman Law 
extended legal protection to contracts sometimes furnishes a 
clue to their history. 
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1.— Formal Contracts. 

The formal contracts of the Homan law, as already described, 
are three in number : they are all said to descend from the jus 
civile ; and they rest upon a simple principle. The obligatory 
force of these contracts depends on the exact observance of 
their respective forms. 

The juridical principle of the formal contracts is obvious, 
and requires no commentary, but the question of their origin 
is very obscure. According to the opinion of some high 
authorities, the three formal contracts — Nexum, Stipulation 
Expensilatio — are not equally ancient. The Nexum is said to 
be the parent-contract from which not only the Stipulatio and 
^Expensilatioy but all the other contracts of the Roman la w are 
lineally descended. 

The writer has been driven to the conclusion that this 
hypothesis, although very attractive, is not supported by the 
evidence ; and that we must still look upon the stipulation as 
primordial, as it is one of the most ancient contracts of the 
Roman law. (See Note at the end of this section.) 

1. Anciently in Rome betrothals were made by stipulation 
(hence the terms sponsusy sponsa, from spondee), (D, 23, 1, 2.) 
In the classical period, the stipulation was not employed, and 
no action lay for breach of promise. We learn from Servius 
Sulpicius, a jurist who died B.O. 42, that betrothal was an 
institution of the Latin people, who kept up the action for 
breach of promise {actio ex sponsu) untU they were incorporated 
with the Romans. There can be no question of the antiquity 
of the custom. It was, in fact, one that could not fail to arise 
as soon as men gave up the practice of stealing wives, and 
sought them by purchase. A preliminary bargain was necessary 
to settle the price, and the conclusion of that bargain prior to 
the ceremony of marriage was betrothal. One of the forms of 
Roman marriage, in olden times, was a mancipation of the wife 
to the husband {coemptio in manum). Now it would have been 
impossible that the previoiis contract should have been made 
by a mancipation, even fictitiously, because if the woman had 
really been mancipated, even for the sake of form, to an intend- 
ing husband, she would at once have been subjected to his manus 
beyond recall. (G. 1, 115 B.) Hence, in betrothal, an extremely 
ancient institution, we find the opposition between contract 
and conveyance, between promise and property. This distinc* 
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tion, if Sulpicius is right, corresponded with that between 
aiipulatio and mancipatio. 

2. It is impossible to avoid being stnick by the prominence 
given to the stipulation in the Roman law of procedure. Not 
only was it largely employed by the Praetor, but in its oldest 
form as a sponsio it figured in the ancient eondictio (the legis 
actio of that name. See Book IV., Proceedings in jure, Legis 
Aciiones). The ancient form of suretyship, called vadimoniuniy 
appears also to have been made by sponsio. 

It is easy to understand why the stipulation should have 
been so extensively employed in civil procedure. The obliga- 
tions enforced in connection with civil proceedings took the 
form of requiring a person to do or not to do something. Now 
we can hardly suppose such contracts ever to have been made 
by nexurn. The nexum was germane to contracts relating to the 
transfer of property, but it seems quite irrelevant to contracts 
concerned with personal acts and forbearances. But such con- 
tracts fell naturally under the domain of the stipulation. 

There is nothing in Roman law to throw light on one of the 
characteristics of the stipulation ; namely, the form of question 
and answer. It is a unique form. But the other essential 
feature of the stipulation anciently — the word spondeo — has 
some interesting affinities. 

The cognate term in Greek — <rrov5ii — is a sacrifice by libation 
of wine, oil, honey, or water. It is also the name for a simple 
treaty of peace as distinguished from a treaty of alliance. This 
ought to be taken along with a statement of Gaius (G. 3, 94), 
who says that in one case onl}’' could spondeo be used by an alien ; 
namel}", in making peace with the Roman people. It may 
perhaps be inferred that the word spondeo carried a sanctity 
with it beyond the confines of Rome. It would appear that 
sponsiones were current among the Greek and Latin tribes as a 
most binding and sacred kind of promise. 

The third formal contract is Kxpensilatio, Ortolan contends 
at great length, and with much, vigour, that this contract is 
derived from the Nexum, He summons to his aid the well- 
known terms in which entries were made in the domestic 
ledger, expensa lata — terms that seem to imply originally a 
weighing out of the money. 

The Expensilatio was rarely, if ever, used as a means of 
crmivng rights in personam ; it was used as a mode ot novation, 
insomuch that it the text ot Gtiius were all the information 
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we had, we should be bound to omit ExpenBilatio from the list 
of contracts, and introduce it under the head of Transvestitive 
Facts. The juridical principle of the contract is obvious. 
According to all testimony, the accounts of a Roman household 
were kept with extreme exactness, and all sums due to or by 
the head of the house, when ascertained, were duly entered. In 
case of dispute, these books formed the best evidence ; if the 
books of the creditor and debtor agreed, the dispute was at an 
end ; if the books of the creditor only had the entry, the 
question was whether the entry was made with the consent of 
the debtor. If it was, there could be little hesitation as to the 
judgment that ought to be given. From tbe extreme care and 
scrupulous honesty with which the family accounts were kept, 
they naturally attained a high degree of value as evidence ; and 
there seems no difficulty in believing that at length the debtor 
was not allowed to go behind the entry on the ledger, if it were 
made with his consent, to dispute his obligation. The literal 
contract is in short, merely an example of the doctrine of 
estoppel, A man that had consented to his name being entered 
as debtor for a given sum in the books of another, was not 
permitted to deny that the money was really due. From the 
writings of Cicero we leam that one that entered what was not 
due to him, and one that did not enter as due what he really 
owed, were alike guilty of nefarious misconduct. 

There is no reason for limiting the effect of the literal con- 
tract to debts arising from nea^um ; it was equally applicable to 
debts arising from stipulation, or in any other way. Nor is any 
real light thrown upon the expensilatio by connecting it with the 
nexum. The words expensa lata, for aught that appears to the 
contrary, may have been employed in as figurative a sense when 
the doctrine of estoppel was first applied to written entries in 
the household ledger, as the word “expenditure” is at the 
present day. 

11. — Equitable Contracts. 

1. Depositum, Pignus, Mutuum, Commodaium, 

Of the contracts re enumerated by Gaius and Justinian, 
two, but two only, can with absolute confidence be regarded 
as derived from the nexum. These two are pignus and 
depositum. It is a curious circumstance, if it be merely 
accidental, that both Gaius (G. 2, 60) and Boetius mention two 
only, and these the same examples ; namely, plgnuB and deposit 
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ton. There appears to be no testimony in favour of a similar 
derivation of miUuuni^ a contract that presents strong affinities 
with the two undoubted derivatives of the nexum; and yet 
there seems no reason why such testimony should be wanting, 
if, indeed, the mutuum had ever been made per aes et libram. 

When we seek, in the absence of positive testimony to deter- 
mine the precise character and limits of the nexum, especially 
with a view to the claim advanced for it as the parent form of 
all contracts, it is of the utmost importance to possess two 
unquestionable instances of derivative contracts. By examining 
the characteristics of the progeny, we may be able to determine 
something of the nature of the parent, and to specify what we 
should expect to find in other members of the family. The 
relation of the pignus to the nexum has been already described 
(p. 433). A few words may now be added in respect of the 
depositum. Boethius (Cic. Top. 4, 10, 41), explaining the term 
fiducia, says it occurs when a thing is given by mancipatio or 
eeaaio in jure to another, on condition that upon the happening 
of certain events it should be conveyed back to the owner. 
This happens when a man, afraid of civil broils, mancipates 
bis land to a more powerful friend, who promises to restore 
the land when the danger has passed away. From this it would 
appear that the contract of Jiducia was of the nature of a con- 
dition or engagement annexed to the conveyance of property.^ 

The transaction per aes et libram always admitted a con- 
siderable degree of elasticity in the language employed in 
what we may call the “ operative part ” of the proceeding. 
The presence of the balance-holder and the bronze was indeed 
constant, but the nuncupation the words that determined the 
legal character of the ceremony, varied. Gains gives several 
examples; as in the conveyance of a slave (G. 1, 119), and 
in the making of a will. (G^ 2, 104.) But in these cases, 
although the language varies, it is within naiTow limits. 
The words define the legal effect of the ceremony, and 
nothing more. But the cases of deposit and mortgage carry 
us further. The words employed do not simply qualify the act 

^ An instance probably of the same kind is narrated by Varro (de r. r. 7, 105) as 
the opinion of M a m i hn a. ** A freeman that gives his services, as in slavery, on account 
of the money that he owes is, until he discharges the debt, cal led nexus.” {Liber 
gut waa eperaa in aervUuda (m) pro peeunia quam debibat (dat) dum aolveret, nesma 
vocatwr, ut ab oere tbaeratua.) This is supposed to refer to an actual numcipaiio of 
the debtor him se lf , on condition that when the debt is paid bis creditor release 
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of conveyance ; they impose on the person receiving the pro- 
perty an obligation to return the property on a future day 
named, or on the happening of some event. These cases, then, 
furnish an example of the perversion, so to speak, of the form 
of conveyance to the purpose of contract. But the perversion 
is within the veiy narrowest limits. The words creating a 
conditional obligation to return the property are closely con- 
nected with the conveyance ; and without any great stretch 
may be held to be covered by the ceremony, and so to be 
clothed with a legal sanction. The sligl^tness of this perver- 
sion is made apparent when we consider that it would have 
required a distinct step in advance to- have got so far as the 
mutuum. In that case the obligation was to return, not the 
things actually lent, but the same quantity and quality. This 
fact should be kept in mind, because while we know that 
deposit vras at first made 'per aes et lihram^ we have no evidence 
that mutuum ever was. 

The contractm fducice, or engagement annexed to a convey- 
ance per aes et lihram^ presents some features deserving of 
remark. It was not introduced by the Praetor, for the fiduciary 
deposit is at least as old ae the XII Tables ; nevertheless it 
was a contract in which good faith was required. Again, a 
person that broke an engagement of this sort was punished 
with the civil and political disabilities of infamy. This appears 
strange, since it was no't until nearly the end of the Republic 
that a stipulatio could be upset by the plea of fraud. (See Sub- 
Div. II., Fraud in Contract.) But it seems to have been con- 
sidered that the greater the confidence reposed, the more 
shameful was a breach of faith, and thus infamy might attach 
to a simple breach of contract. The reason why infamy was 
fixed to a delinquent depositee or mortgagee is manifest. 
The owner divested himself of his ownership ; he gave up 
his right in rem against all the world, and accepted instead a 
right in personam against the person to whom he conveyed 
his property. The infliction of infamy was an attempt to 
strengthen what Bentham calls the social sanction in consequence 
of the weakness of the legal sauctioa. Under the head of 
Mortgage an account lias been given of the manner in which 
the Praetor dexterously superseded the clumsy and incon- 
venient mortgage of the jus civile. His action in the case of 
deposit was similar. He gave effect to a deposit made without 
the ceremony per aes et libram^ deprived the depositee of his 
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right in rem^ and thus disabled him from alienating the pro- 
perty. Having thus given complete security to the owner, 
who now, in spite of the deposit, continued to have all the 
rights and remedies of an owner, the Preetor was at liberty to 
remove the penal action to which a depositee was exposed. 
Except, therefore, when the deposit was made under stress of 
shipwreck, fire, or the like, a depositee was not liable to pay 
double the value of the thing in the event of his being con- 
demned for breach of contract. 

There appears to J)e no evidence to connect the contract of 
mutuum with riexum^ but it would seem to have been ranked in the 
Preetor’s lildicts along with commodaium bhA pigiius. (D. 12, 1, 
1, 1 ; D. 12, 1, 2, 3 ; Ulp. Frag. Inst. 3, 1.) Commodaium^ in the 
form we know it, was of Praetorian origin. (D. 13, 6, 1.) These 
two contracts naturally go togetlier. Mutuum is the loan of 
things that are consumed in the use ; commodaium is the loan of 
things that are not consumed in the use. In mutuum the borrower 
necessarily becomes owner of the things lent, and is bound to re- 
turn simply the same quantity and quality : in commodaium the 
borrower acquires no right in rem to the thing, and must return 
the identical article he has borrowed. In regard to both contracts 
the evidence, although not conclusive, tends to show that the 
Praetorian contract was a substitute, not for the nexum, but for 
the stipulation Thus, although in the absence of a stipulatio the 
Preetor compelled a borrower to return the money, wine, corn, 
or whatever else he borrowed, he did not require him to pay 
interest. For that there must be a distinct and special stipulation. 
The utmost extent to which the Praetor relaxed this rule, was 
to permit — and that only in a few cases — interest to be attached 
to the loan by mere oral or written agreement {pactum) without 
the interrogative form {stipulatio). If we suppose that, prior to 
the intervention of the Praetor, a borrower could not be forced 
to return what he borrowed unless he had bound himself by 
stipulation we may take it that loans were seldom made without 
stipulation and that the promise of the stipulatio included both 
principal and interest. If, however, a lender neglected that 
precaution, upon what ground could he ask the assistance of the 
Praetor? The Praetor could not be asked to give effect to an 
informal promise as such, but he might go so far as to require 
the borrower to return the principal, for the borrower was 
taking advantage of the forms 'of the jus cwiU to cheat the 
lender of bis money. Equity required so much, but it required 
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nothing move. Interest was always regarded in the Roman 
law as arising exclusively from contract ; it did not bear the 
same relation to money lent that the rent of a farm did to the 
ownership of the farm. (D. 50, 16, 121.) Since, therefore, 
equity did not demand that the borrower should pay interest, 
and there was no stipulatio, the Praetor limited his interference 
to the return of the principal borrowed. 

Commodatwm was introduced by the Praetor, whether as a 
new form of contract invented by him or not, it would be rash 
to say. It occupies a peculiar position ; •on the one side of it 
is U8U8 or usmfrmtus, gratuitous like commodatum, but belonging 
to the class of rights in rem ; on the other side is locatio-conductioy 
belonging, like commodatum, to the class of rights in personam^ 
but not gratuitous. There is again a contrast with mutuum. 
Interest is a valuable consideration for a loan, and the contract 
of mutuum might be either with or without interest. Commo^ 
* datum exists only when there is no valuable consideration, and 
when there is no right in rem. 

Of the four contracts re mentioned in the Institutes, two 
certainly, pignus and deposiUim^ and two probably, mutuum and 
commodatuwy were derived from formal contracts. The author 
of the change was the Praetor. The object of the change was 
to prevent the forms of the civil law being used as means to 
defraud a person of his property. Suppose a deposit is made 
without the ceremony per aes and the depositee refuses 

to return the property, what remedy had the owner? He 
could not sue on the contractus fiduciae, for there was no such 
contract ; could he sue as owner by the vindicatio ? The pro- 
bability is that he could not, because he had of his own volition 
parted with his property, trusting to the honour of his friend. 
At all events there was an injustice in driving the owner to 
the vindication because as the depositee was in possession, the 
owner was required to prove his title. However that may be, 
we may rest assured that the Praetor would not have introduced 
the actio depositi if the owner had had any other suitable 
remedy. The principle he adopted was that it would be unjust 
to allow an owner to be deprived of his property merely because 
of his neglect to use a legal ceremony. 

The main object of the Preetor’s interference, therefore, was 
restitution. He interfered not to give effect to an informal 
promise, but rather to redress a wrong ; not so much to compel 
the depositee to fulfil his promise, as to make him ^ve back to 
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the the property* of which he was unjustly deprived. It is 

this circumstance that gives to the so-called real contracts their 
peculiarities. The remedy of the Praetor is given to the owner 
to recover his property ; unless, therefore, he has parted with 
his property, he has no occasion for the remedy. Hence there 
can be no contract re except by delivery of property by an 
owner. Suppose Titius promises to lend Gaius 10 awm, but 
fails to keep his promise ; Gaius cannot compel him to lend the 
money, if no stipulation has been made. If, however, Titius 
does advance the money, then the Prastor gives him an action 
for the recovery of it. 

The Praetor went further in the case of the other three 
contracts re, and gave an action to the depositee or borrower 
{commodatarim) or mortgagee. This action was called contraria, 
and the word is significant. Suppose Maevius agreed to lend 
Sempronius his slave for a week, and sent the slave according 
to his promise. It would be unfair to Sempronius to demand 
back the slave before the week had expired, or to refuse to pay 
any extraordinary expense that the borrower was put to by the 
slave. The Praetor, then, acting on the principle that he that 
seeks equity must do equity, refused an action to the owner 
until the time had expired, and he gave compensation to the 
borrower. 

2. Innominate contracts re. 

It was long before the principle of the contracts re, although 
obviously capable of a much wider application, was distinctly 
perceived and consistently applied. At first the Praetor at- 
tempted merely to supply a remedy for certain cases of 
flagrant injustice with the smallest possible interference with 
the rules of the jus civile. But new cases occurred involving 
substantially the same grievance, and calling for an appli- 
cation of the same remedy, A single instance may be taken 
as a type of many. Gaius lends his ox to Titius for a fort- 
night to make up a ploughing team, and Titius agrees at 
the end of the fortnight to return the ox, together with one of 
his own, to be lent to Gaius for a similar period. After Titius 
has had the use of Gains’ ox, he refuses to perform his promise, 
and Gaius is put to the expense of hiring another ox to do his 
ploughing. The injustice that Gaius suffers is manifest, and is 
of precisely the same character as that of a lender when the 
borrower refuses to repay the loan. But the contract does not 
fall within the definition of mutuum; nor is it commodatum 
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(because it is not gratuitous); nor is it loeatio conduction 
because the consideration is not in money. Had Gains then 
no remedy ? 

In seeking for a suitable remedy for cases like that stated^ 
the jurisconsults naturally turned first to the action for fraud 
{actio de dolo). The conduct of Titius, if he had the means of 
performing his contract and refused, was certainly unjust, but 
it could hardly be called a fraud. If, indeed, he had intended 
from the first to cheat Gains, and used the promise only as a 
means to get the use of his ox, his cqpduct was fraudulent. 
But this could rarely be proved even when it was the fact, and 
the actio de dolo could not often be relied upon. The true 
remedy was to apply the equitable principle of the contracts 
re, and at length, after long controversy (for even Paul (D. 19, 
5, 5, 3) and Diocletian (C. 2, 21, 4) except one class of cases), this 
course was adopted. 

A remedy called actio in factum praescriptis verbis was given 
whenever, in a bilaterial engagement, one of the parties had 
executed his promise, and the other refused to execute his 
promise. (D. 19, 5, 2-3.) 

3. Mandatum. 

Mandate is placed in the Institutes in the class of contracts 
arising from consent (ex consensu^. The circumstance that 
mandate alone of the consensual contracts presents an actio 
contrariay excites a suspicion that it is not in its right place, 
and that it should rather go along with the contracts re. 
If mandate were a true consensual contract, then it ought, 
from the moment that consent is given, absolutely to bind 
both parties. But, as already pointed out, mandate has not 
these characters. In the first place, the rights of the tiiauda- 
tarius do not arise from the consent of the mandator simply ; 
they flow from his performance of the mandate. His rights 
rest, therefore, upon equity rather than upon consent. In the 
second place, the rights of the mandator do not arise from the 
simple promise of the mandatarius. That is the case when 
the agent is paid. But where the agent is not paid, the prin- 
cipal has an action against him only when he has suffered 
injury by trusting to his promise, and thereby omitted to 
take the steps he would otherwise have taken to protect his 
interests. It is true that the claim of the mandator does not 
rest upon acts (as is the ckse in all other contracts re), but 
upon a forbearance. But in equity there is little difference 
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between saying, I have done Bomething at yotir request, in 
order that yon may do something to me,” and “ I have ab- 
stained from doing something at your request, because you 
have undertaken to do it for me.” 

It is easier to assign mandate to its true place among con- 
tracts than to determine its origin. Is mandate an ancient, 
independent contract, or is it derived, and if so, from what 
other form, nexum or stipulatio f A contract in respect of the 
use of a thing or the services of a person might be made with 
or without valuable oonsideration ; and if with valuable con- 
sideration, either in money or not. A contract for the use of 
a thing without consideration was commodatum : a contract for 
a personal service without consideration was mandatum: a con- 
tract for the use of a thing, or a personal service with a 
consideration in money, was locatio conductio : a contract for the 
use of a thing, or a personal service with a consideration, but 
not in money, was an innominate contract re^ and was enforced 
by the actio in factum praescriptis verbis » Commodatum and 
mandatum tlius naturally go together. They stand in the same 
relation to locatio-conductio ; and probably they originated in 
the same way. The actions of commodatum or mandatuyn could 
never be employed unless when there was an absence both of 
a stipulation and of a pecuniary consideration. Occasionally 
this view is taken by the jurists. Thus in stating a case for 
mandate where there was no valuable consideration, Scaevola 
is at pains to add, ‘‘and there was no stipulation.” (D. 17, 1, 
62, pr.) Thus the equitable contract of mandatum^ like the 
equitable contract of commodatum, may have been introduced 
where the parties had neglected to employ the stipulatio ; but 
there is not sufficient evidence upon which to base any certain 
opinion. 

III. — Contracts for Valuable Consideration. 

In all the so-called consensual contracts (except mandatum), 
a pecuniary, or at least a valuable, consideration was essential. 

1. Sale. — The contract of sale, as it was interpreted during 
the Empire, contained three main points ; — (1) The duty of 
the seller was simply to deliver, not to make a good title ; (2) 
he was bound to warrant against eviction ; and (3) against 
faults in the thing sold. But the evidence is conclusive that 
these obligations were at first made by stipulation, and that 
they became part of the law of sale only through the edict of the 
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Cumle Aedile. The efiFect of the Aedilitian Edicts was partly 
to impose on sellers a duty to disclose faults, and partly to 
enable warranties to be given without stipulation. A mere 
verbal warranty was to have the effect of a stipulation. The 
executory contract of sale was thus built up partly by admitting 
pacts for stipulations — informal fur formal verbal promises ; 
and partly by imposing as a legal duty that which previously 
could arise only from express stipulation. 

The account given by Sir Henry Maine traces the executoiy^ 
contract of sale up to the nejcum. If t^Jere were no positive 
evidence of the manner in which that contract was developed 
in the Roman law, there would be some plausibility in ascribing 
the origin of the contract of sale to a process by which property 
was actually conveyed for a price. But there can be no 
question that the duties of the seller, in the mature law, arose 
from dropping stipulations, not from lopping off the ceremonial 
part of the manciputio* It was stipulation not the nsxuvin that 
was the parent-form of the executory contract of sale. There 
is an analogy between the executory contract of sale and be- 
trothal — the executory contract of marriage. Betrothal was in 
the most ancient times made by stipulation while the marriage 

itself was effected per aes et libram, 

2. Hire {Locatio-conductio).—lihQrQ is nothing to show any 
connection between hire and stipulation such as subsisted 
between sale and stipulation. 

3. Partnership (Sodetas), — There appears to be no evidence 
to connect partnership with either uexurn or stipulation as indeed 
from the nature of the contract could scarcely be expected. 

In these three cases the principle of valuable consideration is 
found. In a subsequent place, some other instances will be 
cited of contracts based on valuable consideration, but these 
are few in number. The Roman law never attained the point 
of generalising the principle of valuable consideration. That 
was the reason, probably, even more than the mistake with 
regard to mandatmin that induced the jurists to describe certain 
contracts as founded on consent, whereas when they came to 
describe the contracts individually, they stated that the very 
essence of them was a pecuniary consideration. 

The three classes into which contracts have been divided 
may now be defined from a new standpoint, as unilateral or 

bilateral, executed or executT)ry, ^ 

A contract is unilateral when it consists wholly of promises 
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by one person. It is bilateral when it consists of promises made 
by two persons, which promises are the consideration for each 
other. Again, there is a distinction between executed and 
executory contracts. If a unilateral contract is executed, there 
is an end of it. But a bilateral contract may be executed as 
respects the promise of one party, and be executory as regards 
the promise of the other. Such a contract may be said to be 
part executed. If neither party has performed his promise, the 
contract is executory. 

1. The formal contracts are unilateral and executory. This is 
obviously true of the etipulatio ; and it was true of the expenai- 
latio. The nexum also was unilateral, for it imposed an obliga- 
tion solely on the person receiving property by conveyance. 

2. The equitable contracts are bilateral agreements, part 
executed. Before either party has executed his promise, there 
is an executory agreement, but one that cannot be enforced by 
law. As soon as one has performed his agreement, the other is 
subjected to a legal obligation in respect of his promises. The 
equitable contracts are thus not executory. 

3. The bilateral executory contracts of the Roman law are 
based on valuable consideration. 

Derivative Theories of the Stipulation. 

The following pasfage from “ Ancient Law ” gives a concise account of the view of 
those that maintain not merely that the stipulation was produced from the ncxanif but 
that the nexum, itself, as a contract, waA an extension or perversion of the ancient 
conveyance per aes et Ubram : — 

** There is some, but not very violent, conjecture in the following delineation of the 
process. Let us conceive a sale for ready money as the normal type of the nexuin. 
The seller brought the property of which he intended to dispose — a dave, for example 
— the purchaser attended with the rough ingots of copper which served for money, and 
an indispensable assistant, the lihHpenSf presented himself with a pair of scales. The 
slave, with certain fixed formalities, was handed over to the vendee — the copper was 
weighed by the lihripcna and passed to the vendor. So long as the business lasted it 
was a ne,mm, and the parties were Tiexi ; but the moment it was completed the nexum 
ended, and the vendor and purchaser ceased to bear the name derived from their 
momentary relation. But now, let us move a step onward in commercial history. 
Suppose the slave transferred, but the money not paid. In that case the nexum is 
finished so far as the seller is concerned, and when he has once handed over his 
property, he is no longer nexus ; but, in regard to the purchaser, the nexum continues. 
^6 transaction, as to his part of it, is incomplete, and he is still considered to be 
nexus. It follows, therefore, that the same term described the conveyance by which 
the right of property was transmitted, and Uie personal obligation of the debtor for 
the unpaid purchase-money. We may still go forward, and picture to ourselves a pro- 
ceeding wholly formal, in which nothing is handed over and nothing paid ; we are 
brought at once to a transaction indicative of much higher commercial activity, an 
executory Contract of Sale .** — Ancient Xatc, p. 320. 

According to this statement, the nexum would be the earliest contract known to 
the Roman law ; the stipulation would probably be its first offshoot, while the expen- 
gUatio would be later. Does this represent the true genesis of the Roman contracts t 
The question Is important, because the answer roust affect all the other contracts of 
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the Roman law. The conclusion to which the present writer has been driven is that 
there is no sufficient evidence to connect the stipulation by way of descent with the 
neocurriy but that such evidence as exists points rather to the stipulation as representing 
an element in law equally primordial with the notion of property itself. Considering 
the high authority in favour of the derivation of the stipulation, it is necessary to 
consider the arguments at some length. 

The derivative theory has appeared in two principal forms, the first published by 
Savigny, the second by M. Ortolan, and in this country by Sir Henry Maine. 
Savigny considers the stipulatio to be derived from the ncxnm ; but the nexum itself 
he regards as by no means the primary form of contract. The oldest contract in his 
view is the mutuum; the nexum was merely a fiction employed to bring other 
contracts within the scope of the remedy provided by law for the mutuum. The 
reasoning that led Savigny to this conclusion may bee briefly stated. He observes 
that the object that first demands the attention of the legislator is the protection of 
prop>erty. To secure to every man the enjoyment of his own, is the first imperious 
duty of the lawgiver. To enforce promises is not so urgent ; and accordingly Savigny 
thinks that legal remedies were provided for property at a time when the fulfilment of 
promises had no other gtiarantee than the good faith {bonajides) of the promiser. He 
thinks that the first application of actions to promises was in the case of loan — a case 
that illustrated in a striking manner the necessity for legal protection. He thus 
contrasts hiring with loan. I let a house to another person for a term, at the ex- 
piration of which he refuses both to deliver up the house and to pay the rent. Now 
I can recover my house without going upon the contract, simply as my property ; 
I cannot however, recover the rent, unless the contract is enforced by law. But 
suppose I give him a loan of money, thereby making him owner of the money lent. 
Here, in consequence of my trusting him more, I have no legal remedy at all, because 
the ownership of the money is changed. Surely, then, this is a case that loudly calls 
for the assistance of law ; and accordingly it is at this point, Savigny believes, the 
law of Rome first gave protection to contracts. If the borrower were permitted to 
retain what he had borrowed, he would have enriched himself unjustly by defrauding 
the lender ; and it was a principle of the old jus civile to give a condictlo against every 
one that unjustly enriched himself at the expense of another. This he holds to have 
been the principle on which the condictio was founded, and the only principle at first 
recognised by the Roman law. He considers that the fictitious sale {nexum) was 
resorted to in order to bring other contracts within the scope and remedy of loans. 
The nxxum was in fact a fictitious loan, and in that capacity it obtained legal recogni- 
tion. His difficulty becomes greater with the stipulatio and expensUatiOy which in their 
mature form had no special reference to loan. Nevertheless, Savigny believes that 
both the stipulatio and expensilatio had no other basis in law than as fictitious loans of 
money. 

There is, however, another class of contracts not enforced by condictio (the remedy 
for mutuum^ stipulatio, and expensilatio), but by axtiones bonae jidei, Savigny holds 
that contracts resting solely upon good faith do not call so earnestly for protection 
from the law. The parties, be contends, did not even go before a judge (judex) pro- 
• perly so called ; they went before arbitrators {arhii/ri). If there was any dispute, as 
each professed to act in good faith, there could be no pretence for refusing to submit 
to the decision of an impartial person. The arbitrator, chosen in such a spirit, was 
not confined to the strict rules of law, but was at liberty to decide according to the 
dictates of natural honesty and fairness. Such, according to Savigny, is the import of 
the distinction between actions stricti ju/ris and actions hmaefidei. 

In support of his views, Savigny refers to what he considers the probaUe origin of 
the stipulation. In the first place, be remarks that the word itself bears testimony in 
his favour. Hie most ancient and approved derivation traces it to the same root as 
leipaMfftfm^namely, ttips^ signifying money ; and he thinks the stipulation rested on 



OF CONTRACT. 


ilie fiction of a loan of money. But apart from the danger of building a theory on a 
tupposed derivation of a word, it is not certain that stipuUitio was the original name 
of the contract. There is reason to suspect that the original name of the contract 
#as tponsio. (D. 60, 16, 7.) 

It is a necessary part of Savigny’s theory that the stipulation did not come into 
existence for Roman citizens until the abolition of the nexum by the Lex Poetelia (b.o. 
826, 824, or 813). Inasmuch as the nexum and stipulatio, according to his views, were 
both fictitious modes of accomplishing one end, there could have been no neces* 
sity for the stipulation so long as the nexum was in existence. Savigny says, in- 
deed, that even before that time aliens living in Rome, who could not use the 
nexum, may have introduced the practice of dropping the fictitious sale and trust- 
ing to a solemn form of words. At all events, he thinks that after the lex Poeteluif 
all, both citizens and aliens, sAopted the stipulation as the solemn form of authenti • 
editing contracts in place of the superseded nexum. Now, as will appear presently, 
there can be no question that the stipulatio existed long before the lex Poetelia; 
that it was in vigour at least as early as the XII Tables, and in all probability is 
of much greater antiquity. This completely disposes of Savigny’s theory, even if it 
were relieved from other and insuperable objections. 

Ortolan and Sir H. Maine accept so much of Savigny’s views as relate to the 
derivative origin of the stipulation ; but they look upon the nexum as being at first the 
only contract from which subsequently all the rest descended. The nexum admitted 
of analysis into two parts - the ceremony of the balance and bronze, and the oral or 
nuncupative part, specifying the object of the ceremony, and determining the nature 
of the obligation. By dropping the ceremonial part, Ortolan says, the oral or verbal 
contract of stipulation was obtained. 

Sir H. Maine carries the derivative hypothesis to its extreme issue, and if his view 
could be supported, it would reduce very much the primitive elements of law. His 
general point of view may be thus stated. Nearly the whole civil law may be grouped 
round three ideas, — Property, Contract, and Testament. Property comes first ; testa- 
ment is derived from it. This is so far true that the Roman Will was derived from 
the solemn form of conveying property — namely, the mancipatio ; but this must be 
taken subject to the qualification that a Will could be made in Rome independently 
of the testamentum per aes et lihram. If now contract also could be shown to be 
derived from Property, then the three great departments would be reduced to one, 
and Property would rank as the only pritnitive element. The bond uniting the two 
ideas is the nexum, which was simply the name for a mancipatio, when that antique 
form was resorted to, not for the conveyance of property, but for sanctioning a con- 
tract. It is an undoubted fact that the same form used in the conveyance of property 
and in making wills was also employed to give legal effect to some contracts. It is 
also a fact that certain contracts — such as depositum and piynue — were derived from 
the ancient nexum. But, on the other hand, the evidence, it is contended, 4 a1Ib 
completely short in regard to the most important contract of all — the stipulation. 

Sir Henry Maine lays chief stress upon the analogy of the Roman Will. The 
argument may be thus stated. The Roman Will in its mature form was, although 
unquestionably derived from the nexum, unlike its parent in every important particular. 
In its final shape it was a secret document, revocable up to the death of the testator, 
until which event it had no force whatever. Now the instrument from which it was 
derived was, in all these particulars, exactly the reverse. It was irrevocable, it was 
made in the presence of five witnesses, and it took effect at once. Surely, then, <'Kis 
transformation is as great as was requu'ed to evolve contracts out of the nexum. The 
force of the analogy is, however, weakened by the following considerations. 

1. The things compared are not umilar. There is no antecedent improbability in 
the derivation of testaments from conveyance. For what is a testament ? In form, 
doubtless, in the Rou\an Law, it was the nomination of an heir, but in substance it 
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was a means of Jnroviding for the posthumous distribution of property. Now, thei« 
is nothuig unlikely in the derivation of the mode of conveying property after death 
from the mode of conveying it during life, and a testament was substantially a con- 
veyance of property to survivors. But contract differs toto cotlo from conveyance ; it 
IS at the opposite pole of juridical ideas. It is the standing contrast between jut %% 
rem and jut in personam. 

2. There is positive evidence in favour of the derivative character of the Roman 
Will ; there is no evidence, so far as known to the writer, of the derivation of the 
stipulation from the nexum. We are told in the Digest not merely that the inane ipatio 
gAve birth to the form of the testament, but also by whom and bv what authority the 
change was effected. No such evidence, either from Cicero or from Gains, is forth- 
coming in the case of stipulation. The absence of testimony is not conclusive, but it 
falls short of conclusiveness only on the supposition tlmt the change from nexum to 
stipulation was effected by an agency earlier than the Praetorian. Indeed, there can 
be no question that the change, if effected at all, was not made by the Praetor. 

The force of this argument is increased when we remember the characteristics of 
those contracts that have undoubtedly arisen from the nexum. The difference between 
them and the stipulation is so marked as in itself almost to compel us to assign 
another origin to the stipulation. The pignut and depositum are equitable contracts ; 
the stipulation is a formal contract : the equitable contracts were estaldished by the 
Praetor ; the stipulation is older than the Praetors : these contracts are but slight 
deviations from the conveyance of property ; the stipulation may have acts and for- 
bearances for its object : the equitable contracts are all bilateral engagements, where 
one of the parties has performed his promise ; the stipulation is a purely unilateral 
contract. The development of contracts re from nexum, offers a much closer analogy 
to the case of stipulation than the genesis of the Roman Will from mancipation and it 
can hardly be said that the characteristics of the equitable contractu add probability 
to the theory of the derivation of the stipulation from the nexum. 

3. What M. Ortolan asks us to believe is that at some time or other, through some 
agency or other, the nexum was divested of all the dramatic and solemn part — the 
fictitious sale per aes et libram — and that an equal legal sanction was given to the bare 
words, being the informal part of the transaction. You have but to leave out the 
ceremony, the five witnesses, the balance -holder, the symbolic transfer of the bronze, 
and there remains the oral or nuncupative part ; that is, the stipulation. This is 
asking us to make a very clean sweep of the nexum; a demand certainly not en- 
couraged by the example of testaments. When the Praetor extended the testament 
made by mancipation, he retained seven witnesses, five of whom represented the 
old five witnesses, one represented the balance-holder, and tlie other the familiae 
emptor. To a stipulation, however, no witnesses were necessary. This was a. real 
defect, for which not even an imperfect remedy was provided, until the habit of com- 
itditting stipulations to writing became generaL 

But there is a stronger answer to M. Ortolan. Drop the ceremonial part of the 
nexum, he says, and there remains the nuncupation ; that is, the stiimlation. There 
could not be a greater fallacy. The nuncupation is not the st’pulation. It is a mere 
verbal statement. But a verbal statement (unlesa in the form of question and answer) 
is A pact, not a stipulation. There is no greater oppodtion within the law of (umtract 
than that between a pact and a stipulation. A pact was not supported by action j a 
stipulation was a contract juris civilis. We might be tempted to listen to the 
hypothesis, unsupported as it is by |x>8itive evidence, if it explained the facts, but that 
is exactly what the hypothesis in question does not do. 

Two things in the beginning, one thing always, characteiised the stipulation. In 
the beginning, the word epwndeo alone <x>uld be used — alone had any legal effect ; from 
the first and always, the verbal statement must be in the interrogative form. Does 
the nexum throw any light on the exclusive value of the words pondeol None what- 
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ever, for there is no evidence connecting that word with the mancipation. Does it 
explain the interrogative form, which, looking at the subject historically, may be 
called the essence of the contract ? Not any more, for every formula handed down to 
us as belonging to the transaction jter aea ct libram is direct and categorical, not 
interrogative. So far, therefore, as the evidence is worth anything, it tells the other 
way. Perhaps it may be suggested that the interrogative form wa« adopted in place 
of the fictitious sale per aes et libram. But that again is mere conjecture; itself a 
hypothesis to support a hypothesis. The conclusion, therefore, seems unavoidable, 
that the hypothesis of the derivation of contract from conveyance, through the nexum, 
is not supported by evidence. 

It is clear that if the stipulation was derived from the nexuim, it must have been 
prior to the XII Tables, and that means really in the prehistoric age of Koman Law, 
The burden of proof rests with those that affirm a connection between the stipulation 
and the nexum. The absence of positive testimony would not be conclusive ; for 
although the stipulation may have been carved out of the nexum in prehistoric times, 
traces of the operation might continue until within the historic period. But no such 
traces have been indicated. The nexum had five witnesses ; the stipulation required 
none. In the examples of nexum that we know the action was honae fidei ; in 
stipulation, the remedy was stricti juris. So far, then, as the records of Boman law 
help us to a conclusion, the suggestion that “ contract ” is the offspring of “property ” 
seems really to have no other support than its own inherent fascination. 

The circumstance that we know very little, indeed almost nothing, of the nexum, 
but that the materials for a history of the stipulation are tolerably abundant, may be 
explained by saying that th^mexurn belongs to a hoary antiquity, and was superseded 
by its more versatile and useful child, the stipulation. But it may also be explained 
by the suggestion that the mancipatio was never perverted for the purpose of contract 
except in a very few cases, and that these lost nearly all their importance as soon as 
the Freetor introduced equitable actions. 

Fiftr.— EXTENSION OF EQUITABLE CONTRACTS. 

I. — Innominate Beal Contracts. 

Paul, in a well-known formula, sums up all the cases of in- 
nominate contract. Either, says he, I give something to you 
in order that you may give something to me, or I give some- 
thing to you in order that you may do something for me ; or I 
do something for you in order that you may give something to 
me, or I do something for you that you may do something for 
me. {Do tihi ut des ; do xvt facias ; facio ut des ; fado ut facias,) (D. 
19, 5, 5, pr.) This classification proceeds upon the distinction 
between a promise to do and a promise to give, so familiar to 
Boman lawyers, owing to the difference between a definite and 
an indefinite demand {certa and incerta intentio). In itself, 
however, it is a distinction without much logical value — the 
general word “ to do ” including “ to give.’^ It omits, moreover, 
the negative form “ not to do,’’ for that may equally, with the 
positive form, be the object of a promise. Paul’s formula ought 
to be co-extensive with every kiiid of contract, and had better 
be expressed thus : — 
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I do something in order that you may do something. Facto 
ut facias, 

I do something in order that you may not do something. 
Facia ut non facias, 

I abstain from doing something in order that you may do 
something. Non facio ut facias, 

I abstain from doing something in order that you may not 
do something. Non facio ne facias. 

It will be convenient, however, to arrange the illifstrations 
according to the foi^mula of Paul, in order to bring out more 
clearly the analogies between the innominate and the other 
contracts. 

I. Do ut des, I give that you may give. 

1. Analogy to sale. Exchange {Fermutatio). 

The comparison of sale — the giving of a thing for money, 
with exchange — the giving of one thing for another, is instruc- 
tive. Sale is a consensual contract, but exchange is not. 
Hence a mere agreement to exchange was without obligatory 
force until one of the parties had given what he promised. 
(D. 19, 4, 1, pr. ; D, 19, 4, 1, 2 ; C. 4, 64, 5.) Moreover, the 
duty of exchange was different from sale. The seller was not 
bound to make out a good title ; even if he sold what was not 
his own, the contract of sale was good, and he was bound 
simply to compensate the buyer when evicted. But in exchange 
both parties were bound to make a good title ; and hence if 
one delivered what was not his own, the contract was wholly 
void. (D. 19, 4, 1, 3.) 

A. gives B. a vase, B. promising to give A. in exchange a horse. B. refuses to do 
so. What is A.’s right ? To the horse, or only to the return of the vase ? In one 
passage, Paul is made to say that A.’s right is merely to the restitution of his vase 
(D 19, 4, 1, 4) ; but in another passage he says that A. has an option, and may, 
in his own discretion, demand either the restitution of the vase, or damages for the 
non-delivery of the horse. (D. 19, 6, 6, 1.) 

In exchange, as in sale, pending delivery the thing remained 
at the risk of the person to whom it was to belong, and he that 
was bound to deliver was responsible only for reasonable care. 
(D. 19, 5, 5, 1 .) 

2. Analogy to sale. Variations, by agreement, in the essence 
of the contract. 

Changes could be made in the contract of sale within very 
extensive limits. But no Variations were permitted in the 
essential characteristics. It a contract were made resembling 
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Bale, but differing in an essential feature, it would not be a 
consensual contract, but could be enforced only as an equitable 
contract. 

Julius pave Attius 5 aurei^ Attius undertalcing to give Julius the ownership of the 
slave SticliiiH. Before boing delivered, Stichus died. Could Julius demand back his 
money ? If it were a sale he could not, because the risk attached to the buyer from 
the moment of the sale. But the obligation in sale was not to make out a gtx>d title ; 
it was simply to deliver. This case, therefore, is not a sale, and Attius being unable 
to give Stichus, who has died, must refund the money. (D. 12, 4, 16.) 

Lucius Titiua agrees to give Gaius Seius a. pearl, to be returned within two months, 
or its value, estimated at 10 qjirei^ paid. This was not sale, because Gaius Seius had 
the option of returning the pearl ; nor letting on hire, because there was no considera- 
tion, no sum agreed on for the use of the pearl : nor mandate, because if (iaius Seius 
could sell the jiearl within two months for more than 10 aurci, he was to keep the 
balance : nor partnership, because if there was any profit, it all went to Gains Seius. 
(D. 19, 3, 1, pr. ; D. 19, 5, 13, pr.) As such an agreement did not fall within any 
of the consensual contracts, Gaius Seius could not compel Lucius I'itius to give him 
the pearl ; but if Titius had done so, he could by an action ui factum compel 
Gains Seius to restore the pearl within two months, or pay its value. (D. 19, S, 
1, pr.) From its special character this was sonietiines called the actio de arstimato* 

Suppose now, before Gaius Seius has sold the pearls, or the two months have 
expired, the pearls have, without his fault, been lost, who is to bear the loss ? XJlpian, 
repeating the opinion of liabeo and Pomponius, says tliat if Titius asked Seius, Titius 
must bear the loss ; if, on the contrary, Siius asked Titius, Seius must bear the loss ; 
if neither specially was responsible for the negotiation, then Seius w'us to answer only 
for reasonable care. (D. 19, f), 17, 1.) This is an example of the general rule de- 
termining the amount of care exigible in contracts. If Titius made the request, 
then presumably Seius acted out of favour ; if Seius made the request, presumably 
it w'os for Ids own profit ; if neither specially, then presumably it was for the benefit of 
both ; in which cose both parties answer for due diligence, but not for accidental loss. 

3. Analogy to Letting on Hire. 

Titius gives the loan of his slave Stichus, who is a carpenter, for a month to Gaius, 
Gaius agreeing to give him in return an equal time of Famphilus, also a carpenter. 
Gsdus refuses to do so after Stichus has been with him for a month. Titius cannot 
sue for hire, because an exchange of the use of slaves is not a price {mcrcc^ certa). 
Inasmuch, however, as he has actually lent Stichus, he can by the actio in factum 
compel Gaius to give liim the use of Famphilus. (D. 19, 6, 25.) 

4. Analogy to Mutuum or Mandaturn, 

Licinius asked Victor for a loan of money. Victor having no money, gave him a 
vase to sell, and to take the price of it as a loan. Licinius sold the vase, but did not 
use the money. By what action can Victor recover it ? He cannot sue for it as a 
loan, because until Licinius has used the money there is no mutuum. Neither is this 
a mandate, because it was not the intention of either party that Licinius should be the 
agent of Victor. But as Victor had delivered the vase, he could recover the price of 
it by the actio in factum. (D. 19, 6, 19, pr. ) 

Titius gave Sempronius 80 aum, to be let out at interest by the latter. 8em- 
pronius undertook to pay the tribute due by .Titius, Sempronius being charged with 
iatwest at the rate of six per cent, per annum. If that allowance of interest exceeded 
the tribute, the excess was to belong to Titius ; if it was less, the deficit was to 
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diminish the principal : if the tribute swallowed up more than the principal and 
interest, Titius must refund the excess to Sempronius. No stipulation was made. 
The interest, taking it at six per cent., exceeded the amount of the tribute. By what 
action could Titius recover the surplus 2 Not by the actio cx mutua^ because as 
Sempronius was not bound to return the principal in the event of its being lost with- 
out his fault, the transaction was not a loan. Nor was the contract a mandate, for if 
Sempronius got more for the money than six per cent., he kept the excess to himself. 
The remedy, then, was by actio in factum, (I). 19, 6, 24.) 

5. Analogy to Deposit. 

Titius and Seius make a wager {Hj\onmo\ and each deposits a ring with Sempronius, 
who engages to give both to the winner. Titius wins, i^empronius refuses to give up 
either ring. Titius can sue him by the actio in factum praeacHplis inn'hia; not for 
deposit, because he did not deposit Seius’ ring. (I). 19, 5, 17, 6.) 

Cornelius gives money to Seius to give to Titius, if he succeeds in bringing back 
the fugitive slave of Cornelius. Titius fails, and Seius refuses to restore the money. 
This is not a case of deposit, because Seius undertakes not merely the custody of the 
money, which is all that is involved in depo.sit, but also a special trust to give the 
money to Titius in a certain event. Cornelius will, therefore, recover his money by 
the actio in factum praatcriptin verbis. (D. 19, 5, 18.) 

f). Analogy to Coimnodafum. 

Titius and Gains are walking by the Tiber, when Titius asks to see Gaius’ ring. 
While looking at it, he lets it fall, and it rolls into the Tiber, and is lost. Merely 
looking at a ring hardly constitutes a use within the meaning of commodatum, but 
Titius could be sued by the actio infactufn for failing to return the ring after he bad 
looked at it. (D. 19, 5, 23.) If the ring liari been struck out of liis hand without 
any fault on his j)art, Titius would not have been responsible. (I). 19, f>, 17, 2.) 

Seia shows a ring to Julius, who undertakes to ascertain its value. This is neither 
a deposit nor a loan (covimodatum) of the ring. Suppose, then, dulius refuses to give 
it back, or by his negligence loses it, what remedy has Seia? Or 8U])|>ose Julius 
sends it by a careless servant, who loses it on the way. If Seia wishe<l to sell the 
ring, and Julius gratuitously undertook to make inquiries for her, he is not answer- 
able merely for his owui or the messenger’s negligence ; but if Julius for his own 
purposes procured the custody of the ring, he was bound to answer for his own 
negligence, and also for the messenger’s, if the latter was not a trustworthy person. 
(D. 13, 6, 10, 1 ; I). 13, 6, 11 ; D. 13, 6, 12 ; 1). 19, 5, 1, 2.) 

Calpurnius wished to buy plate, and Titius, a goldsmith, sent some for inspection. 
This is evidently neither deposit nor loan. Calpurnius did not approve the specimens, 
and sent them back by Ins slave Stiebus. On the way Stiebus was beaten and 
robbed of the plate. The loss falls on ’I’itius. If, however, it had been stolen from 
Stiebus, bis master would have had to pay for bis negligence. (I>. 19, 6, 20, 2 ; D. 
19, 5, 17, 4.) 

Titius gives Seius some cups, Seius undertaking to return either the cups or their 
weight of equally good silver. This is not commodatum^ because the obligation is not 
to return the identical cups, and the remedy is by the actio in factum, (D. 19, 
5, 26.) 

Titius owes money to Maeviiis, and Maevius to Sempronius. Titius, in order to 
procure delay from Maevius, gave him some golden vessels that he might give them 
as a pledge to Sempronius. This is not a commodaium with Maevius, because there 
is a consideration for the use ; nor is It hcatio eond/udw^ because the consideration 
the granting a respite to Titius — is not a pecuniary one. (D. 13, 7, 27.) 
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IL — Do VT FACIAS. 

1. Analogy to Letting on Hire. 

Titias repairs the house of GaiuB on condition that Gaina shall repair a house of 
TitiuB. This is not locatio cond/uctio, because it is an exchange of services for services, 
not of services for money. Gains must, however, repair the house of Titius, or be 
amerced in damages by the actio in factum,. (D. 19, 5, 5, 2.) 

J alius allows Attius to dig for chalk in his land, Attius agreeing to fill up the 
excavations. Attius does not do so. He may be sued by Julius by the actio in factum. 
(D. 19, 5, 16, pr.) The actio locati would not lie, because no rent was paid for the use 
of the land. 

Semproiiius gives his slav^ Stichus to Maevius, who undertakes to manumit him. 
After the time agreed upon, or a reasonable time has elapsed, Maevius fails to 
manumit Stichus. Sempronius can either reclaim the slave (by a condictio)^ or ask 
damages for non-performance of the agreement if the slave has been injured or made 
away with. (D. 19, 5, 5, 2.) 

Sempronius gives Maevius 10 aurei as an inducement to him to manumit his 
slave PamphiluB. Maevius delays the manumission. Sempronius can then sue 
Maevius for damages if he would have derived any benefit from the manumission of 
Pamphilus. If, however, Sempronius derives no benefit from the manumission, he 
can reclaim his money. (D. 19, 5, 7.) 

Sempronius gives his slave Stichus to Maevius on condition that Maevius shall 
manumit his slave Arethusa. Maevius manumits Arethusa, and afterwards is evicted 
from Stichus, who is taken from him in a lawsuit at the instance of the true owner. 
If Sempronius knew that he was not owner his conduct is fraudulent, and he would be 
amenable to the actio de dolo; if he were a hona fide possessor, he is still liable in 
damages by an actio in faclnim. (D. 2, 14, 7, 2.) 

lll.^FAClO VT DBS, 

At this point the analogy, with the nominate contracts, 
becomes weak, and considerable doubt prevailed, even in the 
time of Paul, whether in the absence of fraud such contracts 
could be enforced. But the texts are quite clear that in this 
case also the principle of the equitable contracts should apply. 

Titius having lost a slave, offers a reward to the finder. Gaius pursues and restores 
the slave. Has Gaius any right to recover the promised reward ? Ulpian observes 
that such a promise could not be called a nude pact, incapable of supporting an action ; 
what it was, however, he felt some difiBculty in stating {kaJbet in se negotium aliquod). 
Ulpian at this point nearly struck upon the principle of valuable consideration ; but 
he goes off without making the discovery, and says the remedy is the actio in factum, 
unless perhaps the action for fraud would lie {actio de dolo). (D. 19, 5, 15.) 

Seia wrote a letter to Lucius Titius, saying that if he still had the affection for her 
that he once had, he was, on receipt of the letter, to s^ his property and go to her ; 
and she promised him a salary of 10 aum a year during her life. Titius sold off his 
property and went. If there was nothing improper [contra bonoa mores) in the 
arrangement, he could recover the salary. (D. 44, 7, 61, 1.) 

IV. — FaCIO VT FACIAS. 

Titius has a slave Stichus, the son of Gain), and Gains has a slave Famphilns, the 
son of Titias. Titias agrees to manumit Stichus, and Gains to manumit Pamphilus. 
Titias does so ; but Gains refuses. Titius has an action [in factum praescriptia verbis) 
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against Gains to reoover tho value of Stichus, whom he has manumitted. (D. 19, 5, 

6 . 6 .) 

Titius has a debtor in Oarthage, and Gains a debtor in Borne. Titins and Gains 
agree that Titins shall collect and keep the debt in Borne, and Gains collect and 
keep the debt in Carthage. This resembles mandate, but differs from it in a material 
point. If each collected the debt as agent at the cost and risk of the principal, it 
would be mandate ; but in this contract they exchange debts, and each takes upon 
himself the whole cost and risk of collection. On the other hand, It might be said ^at 
the expense incurred by one is a set-off to the expense incurred by the other ; and it 
might be argued that iu collecting the debt each acts as an agent, but that the 
responsibility of each as principal has been compounded by special agreement. Paul, 
however, considers it the safer course to treat the case not as mandate, but by the 
actio in factum pra^icriptia verbit, (D. 19, 5, 5, 4.) • 

Sempronius and Maevius mutually agree that Sempronius shall put up a building 
on the laud of Maevius, and Maevius build on the land of Sempronius. In this case, 
also, the safest remedy, if Sempronius has built and Maevius refuses, is the actio in 
fa^ctum praeacriptia verhia, (D. 19, 6, 6, 4.) 

SiXTB.— EXTENSION OF CONTRACTS FOR VALU- 
ABLE CONSIDERATION. 

Agreements {Facta). 

The class of consensual contracts, like that of equitable con- 
tracts, was at first limited to a small number of specified agree- 
ments. But just as the principle of the equitable contracts 
suggested and necessitated the class of innominate real con- 
tracts, so the principle of the consensual contracts would seem 
to justify a wide extension of the class of contracts in which 
consent alone should give rise to actions. 

But this step was not taken. The jurists failed to extract 
the principle of valuable consideration from the contracts where 
it was implicitly admitted. The Roman law refused to enforce 
any promise the value of which could not be measured in 
money ; if it had gone so far as to proclaim that there must be 
a consideration also of money or money's worth, it would have 
attain\ i the goal to which it was constantlj’’ and unconsciously 
tending, but which it never actually reached. We have now 
to consider how far the Romans succeeded in filling up the 
blank in their system due to their failure to apprehend and 
apply the principle of valuable consideration. 

With regard to an agreement between any two persons con- 
taining any unfulfilled promise, the law may take one of several 
courses. (1) It may regard the promise as wholl void, so that 
even if it is fulfilled, it will order restitution, (2) It may not go 
so far as to order restitution, but it may refuse in any way to 
give effect to the promise, if tfie promiser declines to fulfil it. (3) 
If there are reciprocal promises, it may recognise the agreement 
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flo far as to refuse its assistance to a promisee, with reference to 
that agreement, unless he also performs his promise. (4) It may 
compel the promiser to fulfil his promise, or answer in damages 
for non-performance. In respect of the two first-mentioned 
courses, we may briefly say that the agreement in law is void. 
The last two courses indicate a difference of treatment adopted 
by the Roman law. Those agreements (with the limitation 
presently to be noted) that the law does not directly enforce, 
but which it recognises only as a valid ground of defence, are 
called Pacts (Pacta), cThose agreements that are enforced — ^in 
other words, are supported by actions — are called Contracts 
(Contractus), These terms are ancient. Pactum is found, as 
a verb, in the XII Tables. The thing, if not the name of con- 
tract, is still more ancient. Contractus was the name for all 
those conventions or agreements that were recognised and 
enforced by actions. The exceptions are few, belong to a late 
period, and will be duly signalised. 

History of Pacts. 

1. Pacts in relation to Delicts, 

In the XII Tables a provision is made that if one breaks the 
limb of another, unless he is forgiven, he must submit to his own 
being broken. (Si membrum rupsit ni cum eo pacii talio esto,) 
The punishment of retaliation could not be avoided except by 
coming to terms with the injured person. This is an example 
of the rule that an agreement to waive an action for a dehct 
is binding, and a good answer to the action. (D. 2, 14, 7, 14.) 
The effect of such a pact was entirely to take away the 
sufferer’s right of action. A special defence was not necessary, 
but if it appeared in evidence that the sufferer had agreed not 
to sue the wrong-doer, lie was defeated. (D. 2, 14, 17, 1.) 

2. Pacts in relation to the Divestitive Facts of Contract, 

At some period, which it would be difficult to determine, but 
which was certainly before the time of Cicero (De Orat, 2, 24 ; 
Pro Puhlio QuintiOf 5), the Praetor inserted a provision in his 
edict, making a pact a good defence to an action on contract, as 
well as to an action on a delict. He said (D. 2, 14, 7, 7), ** I will 
support all pacts that do not sin against good faith or any 
Statute, Plebiscitunif Senatus ConsuUumy or Imperial Constitution, 
and which are not an evasion of these.” ^ 

— — — — * t — ■ '■ ■■■ ■ ■ — — 

^ Pacta conventa^ quae neque ddo malo, neque adveraua Ugett Pldiiacita, Senatag 
QonguUot tdicta prineipum, neque quojraiu cu» eotMm/at, facta erwU, tervabo. 
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The pact specially in view of the Prsetor was doubtless the 
pact of release {de 71071 petendo). Each contract had its special 
divestitive as it had its special investitive facts. A contract 
per aes et lihram could be dissolved only per aee et libram, A 
literal contract was terminated by writing ; a stipulation by a 
stipulation. A mere verbal release from a formal contract had 
no effect. But it would have been against good conscience to 
allow a person to reimpose upon another, by taking advantage 
of the forms of law, an obligation that he had deliberately, 
though informally, cancelled. The Prattor, therefore, by in- 
serting an exceptio in the pleadings, practically enabled any 
contract to be dissolved by mere consent, without any formality. 
A technical distinction was still preserved. When a contract 
was dissolved by its appropriate divestitive fact, it was said to 
be extinguished ipso jure^ so that it could no longer support an 
action. But when the release was made by a pact, the contracts 
of stipulatio and expensilatio were not held to be dissolved ; 
on the contrary, they were still in contemplation of law sub- 
sisting, but if attempted to be enforced would be defeated by 
the insertion of a special defence in the pleading {exceptio pacti). 

Moreover, if a debtor has agreed with his creditor that he shall not be 
sued for payment, still none the less he remains under the obligation. F or 
by a mere agreement obligations are not in every case dissolved. The 
action is therefore available against him in which the plaintiff uses as 
his intentio Si paret eum dare oportere (if it appears that he ought to 
give). But it is unfair that, despite his agreement, he should be condemned ; 
and therefore he can defend himself by the exceptio pacti conventi, (J. 
4, 13 , 3 ) 

Thus, in effect, although not in form, the Prastor, by sanc- 
tioning informal releases, took away all necessity for resorting 
to the formal releases. In other words, the pact of release 
superseded the formal divestitive facts. 

3. Pacts in relation to the Investitive Facts of Contract, 

In describing the consensual contracts, attention was drawn 
to the distinction between those rights and duties that were 
annexed to each contract by law, and those that were added 
by special agreement of the parties. Such a special agreement 
was called “ added pact” {pactum adjectum). (D. 2, 14, 7, 5.) The 
effect of such a pact differed according as the contract was 
etricti juris or ho7iae fidei. ThQjstipulatioy expensilatioy and mutumn 
are contracts stricti juris ; all others are honae fidei. 

(1.) In contracts hotiae fidei a pact had a different effect, 
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according as it was made at the time of the contract and as 
part of it, or subsequently. Those made at the time of the 
contract, and as part of it {in continenti)^ were of equal validity 
with the contract itself {pacta conventa inesse bonae fidei judicUs). 
(D. 2, 14, 7, 5.) This would seem to be a plain dictate of 
common sense. In a consensual contract, for example, where no 
form was required, what could be more reasonable than to give 
effect to the pacts or agreements made by the parties 7 And 
yet, as we have seen in tracing the history of the contract of 
sale, that view was by no means at first accepted by the Roman 
law. Variations or additions to the primitive or naked contract 
o*f sale could at first be made only by the solemn form of stipu- 
lation, and were enforced by the action given to stipulation. At 
length, however, the liberal opinion of Sabinns triumphed, and 
it was held that all terms agreed upon by the parties to a con- 
tract bonae fidei as part of the contract were to be enforced by 
the same action as the contract itself. (D. 18, 5, 6 ; D. 18, 1, 
6, 1 ; D, 19, 1, 11, 6 ; D. 19, 1, 11, 3 ; D. 18, 3, 4, pr.) 

Pacts made not at the time of the contract, but subsequently 
{ex intervallo), either varying the terms of the contract, or 
wholly or partially dissolving it, could be used as a defence 
{exceptio) to an action on the contract. But it did not follow 
that such a pact would support an action. For the rule here 
applied, that a nude pact was available as a plea in defence, 
but could not be enforced by action.^ The distinction is not 
without reason. A pact made at the time of the contract is 
within the consideration of the contract ; but a pact made sub- 
sequently is either gratuitous or supported by a new consid- 
eration. It would, therefore, be quite logical and consistent to 
refuse to subsequent pacts any effect except by way of defence. 

The rules adopted by the Roman jurists were as follows : — 
If the subsequent pact affects the essence of the contract 
{natura or substantia contractus)^ such as the price in a contract 
of sale, it is, in fact, a new contract relating to the same subject- 
matter as the old, and superseding it. It therefore gave rise 
to an action. If, however, the pact does not vary the essence 
of the contract, but only such collateral rights and duties as 
comd have been inserted at the making of the contract, it 
cannot be enforced by action, but is, as in other cases, avail- 
able only as a plea in defence. (D. 18, 1, 72, pr. ; D. 2, 14, 7, 5.) 


* Nuda jtaetio Migationem non parit, ted parit exetptionem, fD. % 14, 7, 4.) 
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Titiu() bnyB a slave from Maevius ; and after the sale it was agreed that Maevius 
should give the usual security against eviction with sureties. If, now, Maevius 
refuses to give sureties, he cannot be sued upon the pact ; but if he has not got his 
price, he will be repelled in suing for it if he does not give the sureties according to 
his promise. If he has actuidly received his price, the buyer has no remedy. (D. 13 
1, 72, pr.) 

(2.) In contracts stricti juris the rule was somewhat different. 
A subsequent pact {pactum ex intervallo) relating to a stipulation 
expensilatioy or mutuum^ has no other effect, in any case, than as 
a defence {exceptio). It is even a question whether a pact 
made at the same time as the contract, with the view of modi- 
fying it, could be treated as part of the contract. In the case 
of stipulatio and mutuum^ however, to some extent this was 
admitted. Thus, if all the terms of the contract were not em- 
braced in the stipulation, but some were omitted, these were 
regarded as contained in the stipulation. (D. 12, 1, 40.) 

An agreement was made for a loan, and that so long as interest was paid the 
principal should not be demanded. The return of the money was promised by stipula- 
tion, without any reference to the agre^ent about the return of the principal. It 
was held that the condition must be regarded as if it had been part of the stipulation. 
(D. 2, 14, 4, 3.) 

I give you 10 aurei^ and you agree to repay 20. The debtor is not bound to 
restore more than 10. (D. 2, 14, 17, pr.) 

I give you 10 aurei, and you agree to repay 9. The debtor is bound to repay 9, 
and not more. (D. 12, 1, 11, 1.) 

Pacts enforced by Action. 

A simple agreement {pactum) could not originate a contract. 
It was used to dissolve a contract, or to vary and amplify the 
usual terms of a contract, but not to create one. Pacts were 
auxiliary to contracts. But in a very few cases, pacts were, to 
employ a common metaphor, clothed with actions, and thus 
practically elevated to the position of the consensual contracts. 
The cases are, indeed, fewer than is sometimes stated. Thus, 
an agreement of compromise {transactio)^ unless there was a 
stipulation, or something given or retained (that is, unless 
there were a contract re or verbis) ^ did not support an action. 
(D. 2, 15, 2 ; C. 2, 4, 38.) But in two cases the Praetors, and 
in two others the Emperors, did undoubtedly raise certain 
pacts to the level of contracts. To the Praetor is due the 
pact of hypoiJieca^ which has been already described. Even 
more ancient than hypoiheca is the paxtum de constitutOy which, 
as mainly a form of suretyship, will be discussed under the 
bead of Accessory Contracts. 
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The Emperors Theodosius and Valentinian enacted in A.D. 
428, that a mere agreement to give a dowry should be binding 
without any stipulatio. (C. 5, 11, 6.) Thus was added to the 
investitive facts of the dos the pactum de constituenda dote. 

Finally, Justinian sanctioned the greatest change of all — 
the pactum donationh. Before this, a promise without considera- 
tion was not valid, unless made by stipulation. (Vat. Frag. 
2648': 263: 310.) Justinian put a promise to give a thing 
gratuitously on the same footing as if a price had been agreed 
upon. Up to this tinte an agreement, not involving a valuable 
consideration, required either to be invested with a solemn 
form (iiexum^ stipulation expensilatio^n or to have been performed 
by one of the parties, to give it legal validity. By giving an 
action to support a mere informal promise of a gift, Justinian 
departed from the unbroken tradition of Roman law. He may 
have been led to adopt this course by one of two reasons. In 
the first place, the formal contract^ — the stipulatio — had lost 
much of its solemnity ; it was divided by a very thin line in- 
deed from a pact. The stipulation was in the form of question 
and answer ; the pact was not. Even this thin partition was 
removed if the agreement were put in writing, for an allega- 
tion in writing that the form of stipulation had been observed, 
could not be overthrown by calling evidence to prove that it 
had not. But, in the second place, Justinian had mainly in his 
eye gifts for pious purposes. He declares with warmth, that 
when gifts are promised to religious persons or for pious uses, 
to refuse fulfilment merely on account of the absence of a legal 
formality showed not only a want of moral principle, but en- 
dangered the salvation of the promise-breaker — provoked not 
merely an action at law, but the wrath of Heaven. Justinian, 
therefore, enacted that all promises of gifts should bind, not 
only the promiser but his heirs, as well as be executed even to 
the heirs of the promisee. (C. 8, 54, 35, 5.) 
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CORREALITY— JOINT OBLIGATIONS. 

{IN SOLIDUM OBLlOAni-CORHEI.) 

Hitherto it has been assumed that there were only two 
parties to a contract — a debtor and a creditor. We must now 
consider the effect of adding one or more persons ; for there 
may be several creditors and one debtor, or several debtors and 
one creditor, or several debtors and several creditors. 

The multiplication of parties in a legal relation is not peculiar 
to contract. In almost every legal transaction there may be 
more than two parties ; and when that happens, modifications 
in the legal relation necessarily follow. The character of those 
modifications must necessarily be determined by the nature of 
the subject-matter ; and accordingly, in the different depart- 
ments of law, we find a corresponding difference of treatment. 

When a Delict was committed by several persons, their 
liability differed according as the delict descended from the 
old jus civile j or owed its introduction to the Prmtor. In 
the first category are injuria^ furtum, vi honorum mptorum^ and 
damnum injuria, (D. 47, 10, 34; J. 4, 1, 11 ; D. 47, 8, 2, 15 ; 
D. 9, 2, 11, 2.) The rule was that each of several persons com- 
mitting one of those delicts was separately liable to pay the 
full penalties or compensation incurred, as if he alone had com- 
mitted the offence ; and thus the person injured could recover 
as many penalties or compensations as there were delinquents. 
The explanation of the rule given by Ulpian is stated too 
broadly.^ It is true that by the XII Tables, injuria (D. 9, 2, 2, 1) 
was a penal action, and so was the action on the lex Aquilia^ 
when the defendant disputed his liability ; but penal actions 
introduced by the Praetor, as we shall see presently, were 

■ , , . -I .... 

^ Nungwim actiontt poenale$ de eadem pecunia concurrents alia aHam coasumlU 
p. 44, 7, 60.) 
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governed by a different rule. The reason of the rule is that 
the actions for delict were quasi-criminal, and the rule of 
criminal law was applied, that when several join in a crime, 
each is punished separately, and does not escape by the punish- 
ment of the others. It would have been absurd in the case of 
such joint offences to lighten the penalties by dividing them 
among the delinquents. Accordingly, when the action did not 
partake of a quasi-criminal character, but was simply for the 
recovery of stolen property or its value (condictio furtiva)^ a 
different rule was followed. Each of the persons engaged in the 
theft was liable to be sued, even although the property might 
be in the possession of some of the others ; but if one paid the 
amount, all the rest were released. (C. 4, 8, 1.) On the other 
hand, if* an injury was done by one person to property belong- 
ing to several persons, each of those, but not more than one, 
could sue the delinquent for penalties. (D. 44, 7, 53, pr.) In 
this case, the amount recovered must be divided among the 
joint owners. 

The rule adopted in the condictio furtiva was applied by the 
Preetor to all offences established by his edict, whether a 
penalty was imposed or compensation only was allowed. The 
delicts introduced by the Preetor partook of the character of 
civil wrongs rather than of crimes; and if the sufferer obtained 
full satisfaction, it would have been unreasonable to allow him 
to recover as many sets of damages as there were wrongdoers. 
Therefore, while any one of the co-delinquents might be sued, 
or all in succession, if need be, if the penalty or adequate com- 
pensation was paid by one, the others were released. This 
rule applied to persons responsible for things thrown or poured 
out of a room into the street {de effusis et dejectis) (D. 9, 3, 
1, 10 ; D. 9, 3, 3) ; to forcible interference with in jtts vocaiio 
(D. 2, 7, 5, 3) ; to interference with appearance in judicio 
(D. 2, 10, 1, 4); to the actio de dolo (D. 4, 3, 17, pr.) ; to the 
action for metus (D. 4, 2, 14, 15 ; D. 4, 2, 15). The delinquent 
compelled to pay had no right of contribution against his co- 
delinquents, if it was a case of wilful wrong-doing.^ But if 
not, as in things effusa or ejecta, the one compelled to pay 
could recover a proportion of the penalty from those jointly 
liable with him, by the actio pro socio, if they were partners ; 
and if not, then by an actio tiHlis. (D. 9, 3, 4.) 

* Nte enim vlla tociebu mot^cioi'uin vel ammunicatio jutta dainni ex uiclrjleio. 
(D. - 27 , 8, I, 14.) 
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In the case of Property a different class of considerations 
Into play. ^Ihe relation of joint owners is determined 
by the maxim, uli emolumentam, ibi sentit et onus. If a slave 
or animal, belonging to several persons, does harm, it would 
not be fair to require the sufferer to divide his claim and pro- 
ceed separately against each owner. Co-owners are j’ointly 
liable to third parties, and any one of them may be sued for 
the whole damage. (D. 9, 4, 5, pr. ; D. 10, 3, 8, 4.) But, as 
between themselves, all expenses incurred on account of the 
j'oint property must be divided in proportion to their sl.ares. 

The law of Inheritance presents us with an instructive 
example of the application of opposite rules in the same case. 
In so far as an inheritance consisted of property, all the co- 
heirs were j‘oint owners. But debts due to or by the deceased 
were divided in proportion to the several shares of the co-heirs. 
Thus, if 100 aurei were due to a testator and he had four heirs 
entitled in equal shares, each of the heirs can sue for 25 aurei, 
and cannot sue for more. In like manner, if a testator owed 
100 aurei, and left three heirs, one-half to one heir, and the 
other half equally between the other two heirs, the first heir 
can be sued for 50 aurei only, and the other two for 25 aurei each. 
This rule was a hardship to the debtors or creditors of the 
deceased, for it might involve them in as many lawsuits as 
there were heirs. But this hardship was ignored, in considera- 
tion of a still greater hardship that the rule of j'oint obligation 
would have inflicted upon the co-heirs. Each heir was bound 
to pay the whole debts of the deceased, even if no property or 
insufficient property were left to pay them ; and if, in addition to 
this liability, each heir had been made a surety for his co-heirs, 
there would have been a considerable increase in the reluctance 
of nominated heirs to accept inheritances, and an aggravation 
of the evil that legislation persistently attempted to remove. 

But these considerations do not apply where a joint obliga- 
tion is imposed upon two or more heirs by a testator. Here 
the duties of the co-heirs are determined solely by the intention 
of their testator. His will is the sole law. Thus, if A. or B. 
or A. and B. (co-heirs) are required to give 10 aurei to C., C. may 
sue either A. or B., or both ; but if one pays, the other is released,^ 
(D. 45, 2, 9, pr. ; D. 30, 8, 1 ; D. 32, 25.) Whether if A. paid 


^ Si cum uuo actum sit et soltUtim, alter liberetur. (D. 80, 8, 1. ) Mr Foste say» 
the words in italics are an interpolation, and were not true in the time of Pomponhu, 
who wrote the passage. There does not appear to be any necessity for this suggestion. 
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tb^ wbole^ he could compel B. to pay half, depends upon the 
^ew tbni would be taken of the intention of the testator. 

31© obligations of Co-Tutors were the result of conflicting 
ooliaiderationa On the one hand, children were so much at the 
metcy of their tutors, that it was necessary to hold tutors with 
a very tight hand, and especially to prevent fraud by permitting 
them to dispute the blame among themselves, when the pro- 
perty of the pupil was lost. On the other hand, the office of tutor 
was the most thankless task a Roman could undertake. He re- 
ceived no payment, hctcould not refuse the office, and he had no 
choice whatever in regard to the persons that were chosen as his 
colleagues. These considerations were made to yield to the 
imperious necessity of protecting helpless infants. In respect 
of the pupil, co-tutors were reciprocally sureties for each other, 
and each was liable for the delinquency of the rest (C. 5, 
52, 2) ; but the pupil could not recover compensation twice 
over by suing the tutors separately. (D. 27, 3, 15 ; D. 16, 3, 
1, 43.) The hardship of the tutor’s lot was mitigated, in some 
cases, by the hmejicium excussionis (D. 26, 7, 3, 2) ; the hene- 
jicium cedendarum actionum (D. 46, 3, 95, 10 ; C. 5, 52, 2), and 
the bmeficium divisionia (D. 27, 3, 1, 11-13.) (For an explana- 
tion of these terms, see pp. 568, 578.) 

Tlie question of joint-obligation in Contract presents a con- 
trast to the instances cited. In those instances, the law is 
varied according to the requirements of justice or policy, in 
accordance with vaiying circumstances. But in contract, 
joint-obligation, like every other question arising out of con- 
tract, is determined by the intention of the parties. The rights 
and liabilities of the parties are determined by themselves. 
(C. 8, 40, 1 ; C. 8, 40, 3.) There was, however, a presumption 
in favour of separate as against joint-obligation. Thus, if A. 
and B. promise 100 aurei to C,, and the intention is that each 
shall owe 50 aurei to C., there is no kind of joint-obligation, 
and C. can sue each only for 50 aurei. In the same way, A. may 
promise 100 aurei to B. and C., meaning 50 to each. A. owes 
two debts of 50 aurei, and not one debt of 100 ; or, in the 
language of the Digest, A. does not owe 100 aurei in solidum, but 
a pare virilie to each. Unless by express terms, or from the 
very mode of contracting, a joint-obligation was shown to be 
contracted, it was held, as in the above cases, that the debts 
were divided. (D. 45, 2, 11, 1 ; D. 45, 2, 11, 2.) 
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But if the intention were that either (but not both) of two 
creditors should be entitled to sue for the whole 100 aum, or 
that either (but not both) of two debtors should be liable to 
pay the whole 100 awm, then the obligation was joint. A joint- 
obligation exists when the whole debt or other object of a con- 
tract may be sued for by any one of several creditors, or may 
be recovered from any one of several debtors. Such debtors 
are said to be bound in aolidum (that is for the whole), and they 
are called either correi promittendi or debendi (D. 45, 2, 1), or 
more commonly duo rei promittendi (duo^ being used merely by 
way of example). Similarly, joint-creditors are called correi 
Btipulandi or credendi^ or more commonly duo rei stipulundi. 
(D. 46, 2.) 

Definition. 

Obligations of this sort make the whole due to each stipulator, and bind 
each promiser for the whole. And yet though there are two obligations one 
thing only turns on them. If, therefore, on either side any one receives 
what is due or pays it, he puts an end to the obligation of all, and sets all 
free. (J. 3, 16, i.) 

Some writers consider that this passage does not correctly or fully describe cor- 
reality j it is a description, in their view, of solidarity and not of correality. As to 
the alleged difference between solidarity and correality, see note at end of this section. 
The passage is intended to explain the form of joint>obligation known to the Roman 
law, and is one among many that may be cited in disproof of the alleged distinction. 

Rights and Duties. 

A. Duties of correi promittendi to the creditor, and rights of 
correi stipulandi against the debtor. 

1. Each of several joint-debtors may be compelled to pay the 
whole or any part of the debt. The creditor may sue any one 
of the joint-debtors for the whole or any part of the debt 
(C. 8, 40, 3 ; C. 8, 40, 2 ; D. 45, 2, 3, 1 ; D. 30, 8, 1) ; but he 
cannot be compelled so to divide his claim, even if all the joint- 
debtors are solvent. (D. 45, 2, 11, pr. ; D. 19, 2, 47 ; D. 46, 1, 
15, 1.) 

2. Payment in whole or in part, by one of several joint- 
debtors, is a discharge in whole or in part of the other joint- 
debtors. (D. 46, 2, 31, 1 ; D. 46, 3, 34, 1.) 

B. Rights of coi'rei as between themselves. 

(a) Joint-creditors. 

If one of several joint-creditors obtains payment of the whole 
debt, must he share it with^the other creditors t The answer is, 
that it depends entirely upon the intention of the parties. The 



CORRfiALITY. 


556 

mere fttot of correality is not conclusive. The mere fact that 
ttro persons have each separately a right to recover a sum, 
does not throw light on the question, whether the sum, when 
recovered, is to be retained by one, or divided between the 
two ; or, if divided, in what proportions. If, therefore, a credi- 
tor sought to obtain a share from his co-creditor, to whom the 
entire debt had been paid, he must prove aliunde that the joint- 
obligation was entered into with the intention that the proceeds 
should be divided between them in definite shares. The action 
would be either pro 8oc\p or mandatL 

(B.) Joint-debtors. 

Has a debtor, who has paid the whole debt, any right of 
contribution against his co-debtors ? The answer must again 
be, that it depends entirely upon the agreement of the parties. 
The mere fact, however, that several debtors were bound in 
solidum, did not, in itself, create a presumption that the burden 
was to be divided in definite shares between them. In other 
words, the right of contribution rests not upon equity (as among 
co-sureties it does in English law), but, where it exists, upon 
contract. All that the joint-obligation implies, is the liability 
of each to the creditor for the whole debt ; and it establishes no 
presumption as to the manner in which those who are not com- 
pelled to pay, should assist the co-debtor that pays for all, 
although co-debtors were in substance reciprocal sureties (reos 
promittendi vice muiua fidejussorea), (D. 45, 2, 11, pr.) 

It must be remembered that debtors were aided by the pre- 
sumption of law, that an obligation of A., B, and C. to pay a 
given sum was divisible, and it was only when a clear intention 
to the contrary was proved, that A., or B. or (X could separately 
be sued for the whole. Persons before accepting such a respon- 
sibility could arrange, that although the debt was to be in 
aoliduniy so far as the creditor was concerned, it should, as 
between themselves, be treated as divisible, in any proportions 
they might fix. Such an arrangement would be enforced by 
an actio mandati. But, if no such agreement existed, and the 
co-debtors were not partners, one who was called upon to pay 
the whole had no action agaiust his co-debtors to compel them 
to contribute, especially when the joint-obligation was con- 
tracted by stipulatio. If, however, the co-debtors were co- 
sui'eties, the commonest case of all, the transaction itself 
afforded a presumption that the intention of tlie co-debtors was 
to share the burden among themselves, although, for the better 
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security of the creditor, they were each liable to him for the 
whole. But, undoubtedly, that presumption was not considered 
sufficient to support an actio mandatiy at the instance of the 
surety that paid the whole. 

The jurists, however, met the surety half way. He could 
resist an action brought against himself alone, unless the 
creditor first transferred to him his right to sue the other 
debtors {beneficium cedmdarum actionum) (p. 578). Finally, if 
the surety required it, a creditor was compelled by a rescript 
of Hadrian to sue all the solvent coHsur«ties (p. 578). But if a 
surety paid voluntarily, or did not claim the benefit of the 
rescript, he had no claim against his co-sureties. (D. 48, 1, 39.) 
A fortiori^ this was the rule when the co-debtors were not co- 
sureties, and when consequently no inference whatever could 
be drawn from the mere fact of a joint-obligation. 

But where the joint-obligation did not arise from atipulatio, 
the jurists showed a strong disposition to assist one of several 
co-promisers who was made to pay the whole. Thus, in the 
case of joint-sale or joint-hiring (D, 19, 2, 47), if one of the co- 
debtors were sued, he could resist payment unless the creditor 
first transferred to him his right of action against the other 
debtors. In the case of joint-mandate, even after one of the 
co-mandators had been sued and judgment given against him 
for the whole debt, he could require that the actions of the 
creditor against his co-mandators should be assigned to him. 
(D. 46, 1, 41, 1.) Sometimes, however, the nature of the contract 
created a strong presumption of the divisibility of the obliga- 
tion as between the co-debtors. Thus, if one sum of money 
were lent to two persons, so that each should be liable to the 
creditor for the whole, and one of them was obliged to pay the 
whole, he had an action against the other to compel him to 
contribute his share. In such a transaction the co-debtors were 
in substance sureties for each other as well as borrowers. (C. 8, 
40, 2.) 

Investitive Facts. 

The presumption of law was against correal or joint-obliga- 
tion, but the question is one simply of the intention of the 
parties. (D. 45, 2, 9, pr.) 

Both in stipulating and in promising two or more may become parties. 
In stipulating, as when to the question put by all the promiser answers, ** I 
undertake to ” {spondeo). For instance, if two persons stipulate severally, and 
the promiser answers, “ To both of you I undertake to give it.” But if he 
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had first undertaken to give it to Titius, and afterwards, when another asked 
him, had undertaken again, there would be two distinct obligations, and it 
would not be held that two parties joined in the stipulation. In promising 
again, two or more may become parties, as when after Titius puts the 
question, “ Maevius, do you undertake to give five aurei t ” “ Seius, do you 
undertake to give the same five aurei f ” each severally answers, “ I under- 
take to.” (J. 3, 1 6, pr.) 

In a written instrument it was stated that “ Gaius and Titius stipulated for 100 
ouret,” but it was not said that they were joint-creditors rd eti^xdandi). Each, 
then, is creditor for 60 aurei. (D. 45, 2, 11, 1.) 

In another case it was written, Julius Carpus has stipulated that so many aurei 
shall be given to him. We, A..toninu8 Achilleus and Cornelius Dius, have promised 
it.” Dius and Achilleus each owe one-half of the aurei^ because it is not added that 
they made a joint promise {evn^vloi in aolidum apopondiaae)^ so as to bind each for the 
whole. (D. 45, 2, 11, 2.) 

Titius and Seius stipulate for 10 aurei, or Stichus, a slave of Titius. As Titius 
cannot stipulate for his own slave, the stipulation is good to him for 10 aurei only ; 
hut it is good to Seius for the alternative promise. As, therefore, the promises to 
Titius and Seius are not identical, they cannot be joint-creditors (correi). (D. 45, 

2 , 15 .) 

Correality may exist in the contract of service (faciendi) as well as in contracts 
relating to property (dandi). Thus, a workman may promise to work for two 
employers, each of whom would be entitled to exact his service ; but performance 
to one discharged the obligation : or two workmen of equal parts or skill may pro- 
mise their services, one or other of them, to a single stipulator, (D. 45, 2, 5.) 

Qempronius deposits a slave in the custody of Gaius and Maevius. Maevius agrees 
to guard the slave with the care of a good paterfamUiaa, Gaius promises nothing. 
As the promises are not for the same thing, Gaius and Maevius are not joint-debtors 
{correi). (D. 45, 2, 9, 1.) 

Titius and Seius request Maevius to lend 100 aurei to Semprt)nius. Sempronius 
fails to pay. Maevius can sue either TiUus or Seius for the 100 oum, as they are 
co-sureties. (D. 17, 1, 21.) 

A. requests B. and C. to act as his agents in the management of his business. B. or 
C. may be sued separately for the whole lo% caused by the acts of either ; but if one 
pays, the other is released. (D. 17, 1, 60, 2 ; D. 46, 1, 52, 3.) 

A. and B. deposit a bag of money with C. If the intention of the parties was that 
either A. or B. might sue for the whole {in aolidum agere) they are correi credendi ; but 
if the intention was that each should be entitled to recover half, there is no correality, 
and one cannot sue for the whole. (D. 16, 3, 1, 44.) 

A. deposits a thing with B. and 0. The presumption here is that both are liable in 
aolidum. If B. is sued for the whole and pays, 0. is released. If B., however, pays 
nothing, or only a part, A. can sue C. for the balance. If one has been guilty of dolus 
and not the other, the delincjuent alone must be sued. If both are guilty of dolus, 
either may be sued, but payment of dami^es by one releases the other. (D. 16, 

3, 1, 43.) 

A. deposits money in a sealed bag with B. A. dies leaving three heirs, C., D. and 
E. As has been pointed out, claims arising from contract are divided between the 
hetra. Therefore 0., D. and E. together can sue for the bag ; but what happens if C, 
alone sues, seeing that the bag is sealed I If the bag were not sealed, B. could easily 
pay 0. his share. It was decided that the bag could be opened either in court or in 
{Mresence of irreproachable witnesses, and G.’8 shftre taken out ; and the bag must be 
re-sealed with the seals of the vdtnesses. But for this precaution, breaking the seals 
would have been a wilful \dolo mofo) breach of contract. (D. 16, 3, 1, 36.) 
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A carriage ia lent free {e(mmodatum) or for payment (^oecrtio eonduetio) to two 
peraons. They are in one sense joint^debtors {quodammodo rei). If one is sued and 
pays for any damage, the other is released. (D. 13, 6, 5, 15.) Either can bring the 
actio furti if the carriage is stolen ; bnt if one sues, the claim of the other is extin- 
guished. (D. 13, 6, 6.) If the owner sues the one that did not bring the actio furti, 
he may be required to sue the one that did so, although only at the risk of the one 
that did not (D. 13, 6, 7, pr.) 

Two sureties bind themselves in tolidum et paries viriles. Each is liable for the 
whole. But if they bind themselves in aolidum aut partem virilem, each is liable only 
for his share, according to the general rule that when a man promises a greater or 
a lesser sum, he is liable only for the lesser. (D. 46, 1, 51, pr.) 

It was not necessary, however, that th§ two cort^ei should be 
made at the same moment. Thus a surety might be made 
between the first and the second debtor without preventing 
the debt from being joint. The interval must not, however, be 
great (D, 45, 2, 6, 3), as if a whole day intervened. (D, 45, 

12, pr.) 

Of two parties to a promise, one can bind himself simply, the other for a 
particular day or conditionally. The introduction of that day or that con- 
dition will be no hindrance to claiming performance from him that bound 
himself simply. (J. 3, 16, 2.) 

So a creditor may accept a surety from one of two joint debtors, without also 
taking one from the other. (D. 45, 2, 6, 1.) 

Divestitive Facts. 

Performance or payment is the usual way of putting an end 
to a contract. If, therefore, one of several joint-debtors per- 
formed or paid, the others were released. There were, how- 
ever, other ways in which a contract might be terminated, 
besides performance or its equivalents, and some of the most 
difficult points in the law of correality arise with regard to 
these modes of extinguishing an obligation. They may be 
enumerated as follows : — confusio, prescription, capitis deminutio 
of creditor or debtor, acceptilatio, novatio, and litis contestation 
(See Subdivision IL, Divestitive Facts.) 

Confusio in the case of one of the parties to a joint-obligation, 
did not affect the obligation. (D, 46, 1, 71 ; D. 34, 3, 3, 3.) 
In the same way, capitis deminutio of one of the parties did not 
extinguish the obligation. (D. 45, 2, 19.) But when any one 
of the several co-debtors paid part or made an acknowledg- 
ment of a debt, or did anything to break prescription, the 
obligation is kept alive as against all the parties to it. (C. 
8, 40, 5.) 

Acc^tilatio was a solemn acknowledgment of payment by 
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a creditor, which he was not permitted to deny, even if no 
payment had actually taken place. It applied only to 
joint-Btipulations, An dcceptilatio by one of several creditors 
with a debtor, or by one of several debtors with a creditor, 
destroyed the rights of the co-creditors and extinguished the 
liability of the co- debtors. This was an incident, not of 
correality, but of stipulation. Only verbal contracts could be 
put an end to by acceptilatio. 

Novatio resembles acceptilatio^ and Venuleius argues that if 
one of two creditors c^ extinguish the joint debt by acceptilatio, 
why should he not be allowed to achieve the same result by 
novatio (D. 46, 2, 31, 1.) Novatio would appear to be in- 
cidental to joint- stipulations, rather than to joint-obligations. 
Thus, if several argentarii lent a sum of money to a debtor, one 
of them cannot by agreement with the debtor, or by novation, 
prejudice or affect the rights of the other argentarii. (D, 2, 

Their remains litis vontestatio^ the novation of a contract by 
obtaining a formula from the Praetor to recover the object of 
the contract before a judex. There appears to be no instance, 
among contracts, of the extinction of the joint-obligation by a 
litis contestatio with one of the parties, except stipulation. It 
is clear that in joint-obligations arising from mandate (D. 46, 
1, 52, 3) deposit (D. 16, 3, 1, 43), commodatum or locatio con- 
ductio (D. 13, 6, 5, 15), only performance or its equivalents, and 
not litis contestation put an end to the joint-obligation. The 
liability of a correal or joint-obligation to be extinguished by 
litis contestatio is, like acceptilation an incident of stipulation and 
not of correality. Even in the case of stipulation the contract 
might be so framed as to avoid that inconvenient result.^ 
Finally, Justinian enacted that even in the case of stipulation 
a litis contestatio should have no effect upon the obligation (C. 
8, 41, 20.) Justinian’s constitution applies to co-debtors ; and 
there was no very strong reason for altering the law in the 
case of co-creditors. It was enough that the debtor should be 
liable to one suit. Thus we read, that if an action was begun 
by one co-creditor, the debtor could not i*elease himself by 
tendering the amount to. the other creditor. (D, 45, 2, 16.) 
Each oo-ci*editor was, in fact, considered to be a sole creditor. 


^ Deoem Btipulatos a Titio, 
tttpularia. (D. 49, 1, 1194 


postea qwnto minus ob eo consequi posses, si a Maevk> 
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except for tbe oircumstAnoe that his rights might be affected 
by the acts of his co-creditors. (D. 46, 2, 31, 1.) 

COBRBALITT AND SOLIDAHITT. 

According to some writers, a distinction is to be drawn between solidarity (tn sofi- 
dbUgari) and correality {duo rei stipulandi or promittendi). This opinion is clearly 
stated by Mr Poste (Gains, 2d edit., p. 896). ** Correality and solidarity agree in this, 
that in both of them every creditor is severally entitled to receive the whole object of 
the active obligation, and every debtor is bound to discharge the whole object of the 
passive obligation ; but differ in this, that whereas correality implies the unity or 
identity of the obligation by which the co'credltors are entitled or the oo-debtors are 
bound ; solidarity implies that they are entitled or bougd by a plurality or diversity 
of obligations.*’ The consequence of this distinction is that in solidarity the right of 
action was not extinguished by anything except performance or its equivalents; 
whereas correality was destroyed by litiB toidetUUio^ by the mere bringing of an action, 
whatever its resrdt ; and also that in solidary obligations, a debtor that paid had a 
right of contribution against his co-debtors, whereas in correal obligaHons, notwith- 
standing the arguments of Savigny, there was no such right. Another writer, Mr 
Moyle (Inst. Just. 1. 475,) puts the case shortly thus : Every correal includes in it- 
self a solidaiy obligation. . . . but it differs in that there is not only one obligation — 
object, but only one ohligoJtvon,'' 

The conclusion to which a consideration of the texts has led the present writer is 
(1) that the alleged distinction is not tenable, and there is only one kind of joint- 
obligation in the law of contract ; (2) that the right of contribution {regrcMu^) in the 
law of contract has nothing whatever to do with correality ; but where it exists 
arises from a separate and distinct contract, either express or implied ; (3) that ex- 
tinction of a correal obligation by litis conteatatio is an incident merely of stipidatio, 
and does not depend upon correality. 

1. The jurists in several places aflirm that there is not one obligation, but as many 
obligations as there are parties in correality. (D. 45, 2, 13 ; D. 46, 1, 5 ; D. 46, 8, 
93, pr.) As we have seen, one of two eorrei might be bound conditionally, and the 
other unconditionally (D. 45, 2, 7), and it is very difficult to understand, if there be 
only one obligation, how that obligation can be at the same time both conditional and 
unconditional. Again, let us suppose that of two co-creditors {duo rei etipulandi) 
Lucius Titius and Gaius, Gaius dies, and Lucius Titus becomes his sole heir. Is the 
right of Titius merged in his right as heir ? The very question implies that there 
are two obligations, and we are told that there is no merger ; but the heir can sue in 
his own right {qtia Lucius Titius) ; or he can sue in his right as heir {qua heres Oaii), 
Scaevola points out that the difference is material. Suppose Titius had agreed not to 
sue the debtor for a given time. He can now as heir sue him at once before the time 
elapses, if Gains had not joined in the agreement. (D. 46, 3, 98, pr.) In the same 
way if one of two co-debtors succeeds the other as heir, he is bound by two obliga* 
rions {duos oUigationee turn euetinere dicendum e$t), {D. 45, 2, 18.) The reasoning 

by which this result was arrived at is sufficiently curious to deserve notice, for it 
involves, on the part at least of one of the jurists (Ulpian), an odd anticipation of the 
Leibnitian principle of the Sufficient Reason. Ulpian begins by observing that if a 
jUb^usior beimmes heir to the principal debtor, his obligation qua Jid^ttor is 
extinguished, and he can be sued only as principal debtor. (But see D. 46, 8, 95, 8.) 
He contrasts this with the case above menticmed of one reus succeeding to another mis. 
Why this difference t Because the obligation of the principal is pUnioTy and tbe 
lesser obligation of the surety may well ];>e swallowed up in tbe greater ; but in the 
case of eorrei the two obligations are of equal potency (cfuoc ^uedem eint poteetaUi), 
and there is no reason why the one rather than the other should be merged. There- 
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iomt If a eo-oreditor incoeedf his oo<oreditor, he has the benefit of two obligations 
(cfttoe obligationes in tmius persona cononrrant). This conclusion lands Ulpian in a 
diifioiilty. If there are two obligations, why cannot the surviving creditor sue upon 
both 7 The answer is characteristic. Because the nature of the two obligations is 
•noh that if one is sued upon, the other is extinguished. This is a somewhat meta- 
physical way of saying that however numerous the obligations, they have one common 
object, quia unum dehitum ett (D. 2, 14, 9^ pr. ; J>, 45, 2, 2), and, if that object is 
gained through one of the obligations, there is no necessity or room for the others. 

The absolute distinctness of the obligations of several con^ei in contrast with the 
identity of the object of the obligation is brought out in a passage from Ulpian. 
(D. 45, 2, 3, pr.) It i^pears that so distinct were the obligations held to be that if 
the promises were not simultaneous, some thought there could not be a true correal 
obligation, for the first woulfi be merged (by novatio) in the last. Ulpian says nothing 
depends upon the simultaneity of the promises, but everything upon the intention of 
the parties. Accordingly, if their intention was that each eorrcus should be bound, 
the first obligation is not merged, but both remain intact. (U. 45, 2, 3, pr.) 

2. Extinction of the obligation by lUis contestaiio is not an incident of correality, 
but only of joint stipulations. It is clearly laid down by Papinian that correality may 
exist in deposit, eommodatum, and other contracts. (I). 45, 2, 9, pr.) But in these 
oases the joint obligation was extinguished by performance only or its equivalents, and 
not by litis conteaiatio. (D. 16, 3, 1, 43 ; D. 13, 6, 5, 15.) Mandate was in the same 
position, and it was clear law that a litia contestatio with one of two joint mandators 
did not release the other mandators. (C. 8, 41, 20.) 

8. ** Solidarity,** as the name of a distinct species of joint-obligation, is not felicit- 
ous. In tolidum means ** for the whole ** of a given object, as distinguished from a 
part {pro parUt virUis pare). In this sense it is used very frequently in relation to 
obligations when there is only one creditor and one debtor. Solidarity, if an abstract 
word is to be coined from adidum^ cannot conveniently be confined to joint-obligations. 
Moreover, instead of using in adidum in contrast to correi, the jurists commonly employ 
tn aolidum to designate a correal obligation. Cum duo tandem pecaniam, aut pro- 
miserint, aut stipulati sunt, ipso jure et singuli tn adidum debentur et singuli debent.” 
(D. 45, 2, 2.) The context shows that Javolenus is speaking of what Mr Poste nulla 
correality in contradistinction to solidarity. Again, Papinian says ; **Eandem rm, 

apud duos pariter deposui, utriusque fidem in adidum secutus fiimt dm 

rei promittendV* (U. 45, 2, 9, pr.) So in a constitution of Diocletian and 
we find the following test question :—**£xprimere debueras tuis precibus, utrumne 
in partem an in adidum singuli vos obligavexitis, ac duo rei promittendi extiteritis.” 
(C. 8, 40, 8.) It is singular, if tn adidum be a proper contrast to correality, that the 
distinction should not have been known to the jurists ; but that, on the contrary, they 
should have used the phrases os equivalent to each other* 





ACCESSORY CONTRACTS. 

SxntETTSHIP is the counterpart of mortgage. The object of 
mortgage was to strengthen the weak point of rights in per- 
sonam by the addition of rights in rem; JLhe object of surety- 
ship is the same, by giving the creditor an action against 
two persons instead of one. Suretyship, then, is the creation 
of dependent rights in personam ; that is, as security for other 
rights in personam. 

But the early Roman law furnishes us with a different and 
unique species of accessory contract ; namely, the adstipulatiOf 
by which a subsidiary creditor is added. 

FixQt—ABSTIPULA TIO. 

Definition. 

Although, as we have said, another person not subject to our power 
stipulates for us in vain, yet we can employ another person for that purpose, 
who must make the same stipulation as we do ; and him we commonly call 
an adstipulator. (G. 3, 1 10, as restored.) 

Under the system of ancient procedure, called Ltgii Actiones, no one could sue 
except the creditor himself in person. Agents could not be employed until the 
formulary procedure was introduced. But the ingenuity of the lawyers opened a way 
of escape from this inconvenience. A person was added in the stipulation, to whom, 
as well as to the sttpuUUor^ the promise was made ; and who, therefore, had a right to 
sue without the concurrence of the stijmlcUor. The aditipidator was thus practically 
a procurator, agent, or attorney, with this great drawback, however, that he was 
appointed not at the time the action was brought, but at the making of the contract 
In the time of Gaius, procurators were aUowed, and the chief reason for adit^mUUio 
had ceased. But another still existed. 

An ctdsiipulator is usually employed only when we are stipulating that 
something is to be given after our death. A stipulation by us is in that 
case idle, and therefore an adstipulator is employed to act after our death. 
All he obtains he is bound to restore to our heir, and he may be forced to 
by the acHo mandati. (G. 3, 117.) 

A mail could not make a promise to tako effect after his death, because that would 
virtually have been to make himself agent for his heirs ; and it was a stringent rule of 
the ju$ civUe that one freeman could not represent another in any legal transaction. 
This role was evaded by adding an adatipukUor, who, if he survived the ati^ukUor, 
oonld sue on the promise. In the time <i| Justinian, as will appear further on, a man 
might make a contract to take effect after his death ; and ^us the sole re m ai n i n g 
reason for the adatipulatio was taken away. Justmian does not refer to adatijpuUUkK 
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Rights and Duties. 

A. Duty of the Promiser {reus promitteridi) to the Adstipulator, 

On demand by the adstipulator, without the concurrence of 

the stipulator^ the promiser must perform his promise ; but such 
performance at the same time releases him from his obligation 
towards the stipulator. 

B. Duties of the Adstipulator to the Stipulator. 

I. By him too, just as by us, an action may be brought and payment may 
be rightly made to him aSfWell as to us. But all he obtains he will be forced 
to restore to us by the actio mandati. (G. 3, 1 1 1.) 

n. The adstipulator ought not to release the promiser {reus 
promittendi) gratuitously. The adstipulator had precisely the 
same power as the stipulator to discharge the promiser ; and if 
he did so gratuitously, the stipulator would be deprived of the 
benefit of the contract. 

By the second chapter (of the lex Aquilia) an action may be brought 
against an adstipulator that has defrauded the stipulator by entering the 
money as paid, for the value of the property. (G. 3, 215.) 

In that part of the statute the action is brought in evidently as an action 
on account of damage. But that provision was unnecessary, since the actio 
mandati was enough for the purpose, — ^unless, indeed, that by that statute an 
action for double the amount is given against a man that denies liability. 
(G. 3, 216.) 

Investitive Facts. 

The adstipulator must stipulate for the same thing as the 
stipulator^ and from the same person. 

But the adstipulator can use other words as well, and not those we use. 
If, for instance, I have stipulated in these words, “ Do you undertake that it 
shall be given ? ” then he can make the further stipulation thus, “ Do you 
pledge your credit?” or, “ Do you become surety for the same?” or vice 
versa, (G. 3, 112.) 

Again, he can stipulate for less, but not for more. Therefore if I stipulate 
for ten sestertii^ he can stipulate for five ; but not for more than ten. And 
if I stipulate simply, he may stipulate conditionally; but not vice versa. 
Less and more must be understood not only of amount but of time ; for 
to give anything at once is to give more, but after a time less. (G. 3, 113.) 

Bembducs. 

i,. To enforce Duties of Promiser. 

L Cffndietio certi and actio ex etipulatu. 

In this branch of law there are some peculiar rules ; for the heir to an 
adstipulator has no right of action. (G. 3, 1 14.) 

The object of the etipulator — namely, to secure a particular individual as agent 

would have been completely frustrated if the rights of the adtUpuUUor had been 
trinsferred to his heir or other persona 
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B. To enforoe UutieR of AdMipvhxtor. 

1. Actio fnandoH, (G. S, 216.) 

IL Actio legia Aquiliae, with penal^ of double if the gratuitous release were denied. 
(G. 8, 216.) 

Second — Sureties. 

First Case — ^WhEN THERE IS ONLY OnE SURETY. 

The most general term in the Boman law for the substitution 
or addition of a new debtor is intercessio, (Nov, 4, 1 ; C. 8, 
41, 19.) When the original debtor is released, and the new 
debtor takes his place, the name is expj^omissio. This will be 
considered under the head of Transvestitive Facts. If the 
original debtor continues bound as well as the new debtor, the 
contract of suretyship eicists (adpromissio), (D. 13, 5, 28.) 

The Roman law possessed no fewer than five different forms 
of contracts of suretyship ; some of these are named by Gains, 
one by Justinian. 

For the promiser also others usually bind themselves. They are called 
sureties [sponsores, Jidepromissores\ Jidejussores ; and creditors usually re- 
ceive them in their anxiety to secure themselves more carefully. (J. 3, 20, 
pr. ; G. 3, 115, 117.) 

To these must be added mandatum^ and the pactum de con- 
stitutor The three forms mentioned by Gains are made by 
stipulation. Probably these forms represent successive stages ; 
sponsio, the earliest of all, is confined to Boman citizens ; the 
fidepromissio is like the sponsio, but available for aliens {pere- 
grini) ; and the Jidejussio seems to be latest, as it was not dealt 
with by the early statutes affecting sureties. 

Definition. 

I. Sponsio is a contract of suretyship by stipulation. It can 
be attached only to a verbal contract, and can be made by 
Boman citizens only. (G. 3, 93.) 

II. Fidepromissio is a contract of suretyship by stipulation. 
It can be attached only to a verbal contract. It may be made 
by an alien. (G. 3, 93.) 

The sponsor and fidepromissor are in much the same position ; but the 
position of the fidejussor is very unlike theirs, (G. 3, 118.) 

For they can join in no obligations that are not verbal, though sometimes 
the principal that promised is not bound himself, as when a woman or a 
pupillus acts without authority from the tutor ^ or when anyone promises 
that something shall be given after his death. It is a question, however, 
whether when a slave or an alien has undertaken (spoponderi() to do some- 
thing, a sponsor or fidepromissor can bind himself on his behalf. (G, 3 , 1 19*) 

III. Fidyussio is a contract ol suretyship by stipulatioa It 



may be attached to any contract or obligatio, whether dv3 or 
only natural 

But fidgussores may be taken in as parties to every obligation, whether 
contracted by words, by writing, or by consent. Nor does it matter 
whether the obligation is part of the jus civile or of the jus naturale. So 
entirely is this the case that a man can bind himself on behalf of a slave, 
whether it is an outsider that accepts him from the slave as fidejussor^ or the 
slave’s master for what is naturally due to him. (J. 3i 20, i ; G. 3, 1 19.) 

This extensive application of fid^utno distmguishea it broadly from tponeio and 
jtdepromissio and puts it on the same footing as pignus or hypotheca, A civil contract 
or obligation, within the me^ning of the Institutes, is any contract or delict upon 
which an action may be brought. A natural obligation {naturaUs obligatio) has b^ 
already defined. 

IV. Mandatum, — When A. at the request of B. lends money 
to C., the Roman law imposed on B. an obligation to save A. 
harmless from all loss sustained by the default of C. to repay 
the money. B. is surety {mandator^ A. is creditor {mandatarius)^ 
and C. the principal debtor. Two peculiarities distinguish this 
case from fidejusaio, 

L After the jidejmsor has given his word, he is absolutely 
bound, and cannot be released without the consent of the 
creditor. After B. has requested A. to lend money to C., B. can 
at any time withdraw before A. has actually advanced the 
money. A. has no claim for indemnity against B. until he has 
executed the mandate. 

2. A Jldgussio could be made at any time after the obligation 
to which it was attached (D. 46, 1, 6, pr.) ; a mandate must 
necessarily precede the contract to which it is really subsidiary. 
Thus, if A,, without the request of B., had lent money to C,, and 
B. afterwards said he would answer for any loss, A. would have 
no action against B. A man cannot give an authority to do 
that which is already done. If, however, in the same circum- 
stances, B. by stipulation promised to answer for C.,B. would be 
a fidejussor, and would be compelled to make good the loan. 

V. Pactum d-e constituto, Constituta Pecunia. 

Actions in personam, too, have been put forth by the Praetor in the 
exercise of his jurisdiction ; as, for instance, that de pecunia constitutayyiKvSa 
the receptiHa closely resembled. But by a constitution of ours, aU the 
advantages of the latter have been transferred to the former ; and the latter 
having thus become superfluous, has by our orders disappeared with all its 
influence from our statutes. (J. 4, 6, 8.) 

The actio de pecunia constituta may be brought against anyone that has 
engaged to pay money, either for himself or for another, without any stipula- 
tion coming in. For if not — ^that is, if he has promised to a stipulator — he 
is liable under the jus civile. (J. 4, 6, 9.) 
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of the introduction of this PreBtoriin Pact Suppose A. owes B. 100 ourei, and is sued 
^ B. fw the aanount The proceedinjfs go on until the parties leave the Prntor's 
Court {Hiu wntutaHo) ; but brfore going to trial by the;u<ieat, A. admits B.‘s and 
promises, if he will not further press the smt^ to pay him the amount by a day named. 
The effect of withdrawing at this stage was that the original demand was exringuiriiedi 
When the day arrives, A. refuses to pay. What is B.*s remedy t If there had been 
a stipulation, B. would have had an action j bnt as ft is, he is left without remedy. 
This is in consequence of his o\<rn Kberality and A.’s want of faith {gwniarti grave 
eitfidmfdlUre), (D. 18, 5, 1, pr.) A stronger case for dispensing with the form 
of stipulation could scarcely be conceived. Accordingly, before the time of Cicero^ 
the Prsetor introduced the remedy by the actio d^pecunia eonttUvita. 

Prior to Justinian, the pactilm de tfonsMuto, as a m^e of constituting snfetyship^ 
laboured under several disadvantages that may be traced to its origin. It was con- 
fined to promises respecting fungible things — ^that is, things dealt with by number, 
weight, or measure. At first also it appears that the obligation concerning which the 
pact was made must be actually vested ; that is to say, it must not bo oonditiohal 
or suspended for a time {tub eondUwM or in diem), (C. 4, 18, 2, pr.) A day also must 
have been originally named for payment, but Paul held that if no time were filed, ten 
days' grace should be allowed before an action could be brought. (D. 13, 5, 21, 1.) 
Lastly, in many cases the action must be brought within a year. 

Justinian fused, as he states in the text, the actio de pceunia eonttUii^a and the 
actio receptitia. The latter was the remedy for im ancient contract, couched in certain 
formal terms {solemnibue verbis eomposita)^ and confined exclusively to contracts with 
bankers (argeniarii). It could be brought against a banker when he had promised to 
pay a sum on behalf of a customer on a day named. (Theoph. Inst. 4, 6, 8.j This 
contract was not confined to fungible things, but was as extensive as stipulation. 
Justinian abolished this special action, and gave against the banker tbe ordinary actio 
de constiiuta pecunia as amended by him. His alterations had tbe effect of putting 
the pactum de constUuto on as wide a basis as Jidejussio ot mandatum as a mode of 
appointing sureties. There must be a prior debt, but it may be a natural obligation 
only (D. 13, 5, 1, 6 ; 13, 5, 1, 7), and the promise may refer to anything that 

could be the object of a stipulation. (G. 4, 18, 2, pr. ) Tbe short term of prescrip- 
tion was entirely taken away. 

The pactum de constituto may dow be defined as a promise 
made by anyone to discharge an existing obligation of another 
on a day named, or to give security for its fulfilment. (D. 13, 
5, 28; D. 13, 5, 21, 2.) In what respect, then, does this 
informal agreement (pact) differ fi’om the stipulation {fide^ 
jvasio)J Both fidejuseio and constitution are accessory to an 
existing obligation, and in this respect are both contrasted 
with mandatum. In form the difference between them is simply 
that one is made by interrogation of the surety, the other 
without Apparently, then, the only distinction is that Jidejussio 
contemplated as possible an immediate liability of tbe surety ; 
whereas the pactum de constituto postponed the liability of the 
surety to a future day. T)iis ifference, apparently trivial, 
rests upon a sound basia In Jidyussio there need be no 
valuable consideration: but in tbe pact there was a con* 
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sideration — ^namely, the forbearance of the creditor to cnie; 
for the essence of the contract was to give time to the 
debtor. 

If this be the true account of the difference between Jidejusaio 
and the pactum de conatituto^ it throws light on a somewhat 
remarkable rule. It was held that if, through some formal 
defect, a fidejuaaio failed, it was not to be construed as a pactum 
de conatituto ; for, says the Jurist, the intention of the parties 
was to make the stipulation, not the pact {quoniam non animo 
conatituentia aed promittmtia factum eat), (D. 13, 5, 1, 4.) In itself 
this declaration would not be strange, but the peculiarity of it 
appears when it is compared with the analogous case of formal 
and informal release. The formal release by stipulation {Accept 
iilatio) stood in the same relation to a simple pact of release 
{pactum de non petendo)^ that fidejuaaio did to the simple pact of 
suretyship. Now it was held that if an ojcceptilatio should fail 
through some formal defect, it should be construed as an agree- 
ment not to sue, (D. 2, 14, 27, 9.) A release did not require 
to be supported by any consideration. If, however, we suppose 
that a consideration was necessary to support a contract of 
suretyship, the different decision in the case of fidejuaaio would 
be explained. If a person intended to bind himself by a form 
that dispensed with the necessity for a consideration, and the 
stipulation was ineffective, he could not be bound because 
there happened accidentally to be a consideration. Thus an 
ineffective fidejuaaio was not held to be an effective pactum de 
conatituto. 


Rights and Duties. 

A. Duty of Surety to Creditor. 

1. To pay in default of the principal debtor. BenefuAum 
cndinia aeu eacuaaionia. 

The true idea of an accessory contract is that it is enforced 
only in default of the principal contract. If the surety is liable 
to pay before the principal has made default, he is scarcely a 
surety ; he is rather a co-promiser. According to the ancient 
law, Justinian tells us (Nov. 4, 1), if a creditor accepted a surety 
he was required to proceed first against the principal debtor. 
If, however, the creditor failed to recover in whole or in part 
from the principal debtor, he oojxld then sue the surety. A 
Bomewhat harsh straining of this rule deprived the creditor of 
Ixis remedy against the surety, when the principal debtor was 
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beyond the jurisdiction, and incapable of being sued. Papinian 
seems to have helped to change the rule, and we find from the 
constitutions of Antoninus Pius and Diocletian and Maximian 
that it was not necessary to proceed against the principal 
debtor in the first instance, but the creditor could sue which- 
ever he pleased, the principal or surety. (0. 8, 41, 5 ; C. 8, 
41, 19.) Justinian, in the Novel quoted above, restored the 
ancient rule, freeing it, however, from its narrowness. He 
enacted that when both principal and surety were within the 
same jurisdiction, the surety should in ni> case be called upon 
to pay unless the principal debtor had been first sued, or had 
made default. If the principal debtor was beyond the jurisdic- 
tion, the surety could be sued, but he might petition the judge 
for time to produce the principal debtor. If he succeeded in 
producing the principal, he was meanwhile released from the 
suit ; but if, after the time granted by the judge, he did not, he 
must discharge the obligation himself. (Nov. 4, 1.) Justinian 
afterwards introduced an exception for the convenient trans- 
action of business, and allowed bankers {argentarii)^ at their 
option, to sue the surety without first suing the principal. 
(Nov. 136, 1.) 

It was also the rule, as stated by Papinian, that when the 
creditor had rights in rem in security {pignora^ hypothecae)^ he 
was not obliged to realise their value before suing the surety. 
(D. 46, 1, 51, 3; D. 46, 1, 62.) Even if the creditor sold the 
pledges, and was afterwards obliged to give up the price 
because of the eviction of the purchaser, he had his remedy 
against the surety. (D. 17, 1, 59, 4.) But if the agreement 
were that the surety should answer only for the deficiency 
after the sale of the pledges, he could not be sued first. (C. 8, 
41, 17.) 

B. Duty of Creditor to Surety. If a surety is compelled to 
pay the debt of the principal, the creditor must surrender to 
birn all the rights in rem (pignora^ hypothecae) that he has over 
property belonging to the debtor or others in respect of the 
debt. (C. 8, 41, 21 ; D. 49, 14,45, 9.) Ifi however, the creditor 
holds those rights in rem in security for other debts as well, he 
cannot be compelled to surrender them until all the debts are 
discharged. (C. 8, 41, 2.) 

0. Duty of Debtor to Surety. 

In this respect also, all are on the same footing, — that if anyone for 

his principal, he can recover his money fium him by the actio macuiati. 



570 


ACCESSORY CONTRACTS. 


Sponsares have this further advantage under the lex Publilia (B.C. 383), that 
they have an action for double the amount peculiar to themselves, and called 
depensi, (G. 3, 127.) 

If the debtor pays the creditor, it is his duty to inform the surety. If he does 
not, and the surety also pays, he must indemnify the surety. (D. 17, I, 29, 2.) 

If the surety pays first, and does not inform the debtor, and the debtor pays, 
the actio leuindati will not lie, but the debtor must cede to the surety his right to 
recover the money from the creditor. (D. 17, 1, 29, S.) 

Intestitivb Facts. 

I. A Butety binds hijnself to answer for the debt of another. 
The consent or knowledge of the debtor is unnecessary. (D. 46, 
1, 30 ; D. 13, 5, 27.) 

If A. asserts not that he will pay B.*s debt on a particular day, but that B. will 
do so, A« is not bound as surety. (D. 13, 5, 5, 4 ; D. 46, 1, 65.) 

Lucius Titius, a debtor of the Seii, died. The Sell persuaded Publius Maevius, 
the nephew of Titius, that he was his uncle’s heir, and therefore bound to pay his 
uncle’s debts. They procured from him a letter ackhoWledging that he was heir, 
and that he owed the money in question. Maevius was not heir. It was held 
that his letter did not amount to a pactum, de constitutOy because Maevius intended 
not to answer for another, but to answer for himself, and he himself owed nothing. 
(D. 18, 6, 81.) 

II. Modes of constituting sureties. 

SponsiOf Fidepromissio, Fideju88io4 

To a sponsor the question is put thus— Do you undertake that the same 
shall bo given ? to a fidepromissor — Do you pledge your credit to the same ? 
to a fidejussor — Do you become surety for the same ? But we shall see what 
is the proper name for those to whom the question is put thus — Will you 
give the same ? Do you promise the same ? Will you do the same ? 
(G.3, n6.) 

When Greek is used, a fidejusscfr is generally accepted by his saying, On 
my honour I bid you, I say it, I will do it, or I desire it. But whichever 
Greek word he uses for “ I say,” it makes no differenccr (J. 3, 20, 7.) 

A fidejussor may come in either before or after the obligation is entered 
into. (J. 3, 20, 3.) 

In stipulations by fidejussores we must know that it is a received prin- 
ciple that whatever the writing bears on its face as done, must be held to 
have been done. It is agreed, therefore, that if a man writes himself down 
as fidejussor^ all the formalities will be held to have been duly observed. 
(J. 3, 20, 8.) 

Mandatum , — X person made himself surety by requesting 
another to advance money to a third party, if that other lent 
the money. “Lend the money at my risk” is a mandate. 
(D. 17, 1, 12, 13.) 

Pactum de Constituto, — As the name {pactum) indicates, 
nothing more was necessary than an expression of intention. 
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Titias -mote to Maevius as follows: — **I have written that in terms of the 
mandate of Seins, I will give security, and pay without dispute whatever sum is 
proved to be due to you.*’ Titius is a surety. (D. 18, 6, 6, 8.) 

One wrote to a lender in these terms : — “ The 10 aurei that Lucius Titius borrowed 
from yoU) I shall pay you with the proper interest,” This is a binding contract. (D. 
18, 6, 26.) 

Satis tibi fado^ I will give you security. This birids me. 

Fiet tibi satis a me et ah tUo et tUOf “ So-and-so and myself will give you security.” 
Does not bind So-and-so, and binds me only in one-third. 

Fiet tibi satis a me aut ah iUo et illot “So-and-so or I will give you security.” Binds 
me to pay all. 

Fiet tibi satiSf Let security be given you. This binds no one. (Nov. 115» 6.) 

IIL Restrictions. 

1 . The accessory contract must be of the same nature, in 
some cases, as the principal. 

A. lent 10 awi^ei to B., and C. became fidejussor for 1000 pecks of wheat. C. is not 
bound, because he promises wheat, while his principal (B.) owes money. (D. 46, 
1. 42.) 

A. lends 100 aurd, to B., and C. “ constitutes ” for grain of equal value. This 
is good, sjs jtecunia constituta differs itom fid^ussio, (D. 18, 5, 1, 5.) 

A. lends money to B., and 0^ promises to give a pledge in security. This binds 
G. to give the pledge. (D. 18, 5, 14, 1.) 

2. The accessory contract, as a rule, must not be for more 
than the principal contract, but it may be for less. 


[In one respect the legal position of all is the same, — that all alike, span- 
sores, fidepromissores ^.nd] JidejussoreS, cannot bind themselves for a debt 
greater than that of the principal for whom they are bound. For their 
obligation is [like that of the adstipulator'\ only accessory to the principal 
obligation ; and there cannot be more in the accessory than there is in the 
principal. But, on the contrary, they can bind themselves for a less debt. 
Therefore if the principal promises ten aurei, the fidejussor may rightly bind 
himself for five ; but not vice versa. Again, if the principal makes a 
simple promise, the fidejussor may promise conditionally ; but not vice versa. 
And more or less must be understood to apply not only to amount but to 
time. For to give anything at once is to give more, but after a time less. 

(J. 3, 20, 5 ; G. 3, 126.) 

This rule was construed more strictly in fidejuesio than in 
pactum de constitutor 


A. is bound to give B. a farm. 0. may be surety for the delivery only of a usufruct, 
that being, in one sense, part of the ownership. (D. 46, 1, 70, 2.) 

A. owes 100 aurei to B, C. “ constitutes ” for 200. C. is bound only for 100. (D. 


18, 6, 11, 1.) 

A. owes 10 aurd to B. C. “ constitute ** for the same amount and interest 


The 


contract will not hold for the interest (D. 13, 6, 11, 1 ; D. 13, 6, 24.) 

A. owes 10 aurei to B. C. pledges his word {fidejussor) for the 10 aureiio be paid 
at Ephesus. This is bad, because C.*s position is harder than A.’s. (D. 46, 1, 


16 , 1 .) 
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A. owes 10 aurei to B. C. ** conetitutes '* to pay it at Epbesasi or on the Idee of 
Idarch. This is good. (D. 18, 6, 16, 1.) 

A debtor has promised to pay me ; his surety (Jld^ussor) to pay me or Titius. 
The contract is binding, because it is easier for the surety ; he has the alternative of 
paying Titius, and therefore a chance of being released by him. But if the debtor 
promises to pay me or Titius, and the surety to pay me only, the contract of the 
surety is more onerous. (D. 46, 1, 84.) 

A. promises the slave Stichus to B. C. becomes surety ( fid^ussor) for Stichus or 
10 aurei. This is bad, either because C.*s promise is harder than A.’8, or is of a different 
nature. (B. 46, 1, 8, 8.) 

A promises Stichus or 10 aurei to B. 0. promises (by stipulation) Stichus or 10 
aureif whichever B. shall choose. This is bad, because the principal obligation leaves 
the option with the promiser, 4he accessory with the promisee. (D. 46, 1, 8, 9.) 

A promises Stichus or 10 aumto B., in the option of B, C. promises Stichus or 
10 cmrei (by stipulation) in his own option. He is bound, because his contract is 
less onerous than A.’s. (D. 46, 1, 8, 10.) 

A. promises Stichus or Famphilus to B., in A.*s option. G. promises the same by 
stipulation, in his own (C.^s) option. This is equally easy for C. and A. ; but as C. 
may choose to give Stichus, and A. to give Famphilus, there is no certainty that they 
will give the same object, and so the suretyship falls through, in consequence of the 
rule that the accessory contract must be for the same thing in Jidejusdo as in the 
principal contract. 

3. A special restriction applicable to sureties by stipulation 
■was introduced by the lex Cornelia (B.O. 81, but see p. 64). It 
seems not to have applied to mandate or pecunia constituta* 

But the benefit of the lex Cornelia is shared by all alike. That statute 
forbids the same person to bind himself for the same debtor to the same 
creditor in the same year for any amount of money lent exceeding twenty 
thousand sestertii. And although a sponsor or Jidepromissor (or fidejussor) 
should bind himself for a greater sum, say one hundred thousand, he is con- 
demned to pay only twenty. By money lent {pecunia credita) we mean 
not only that directly given on loan, but all that at the time the obligation 
is contracted is certain to become due ; that is, for which the debtor has 
come to be bound unconditionally. And so money that we stipulate shall 
be paid on a fixed day, is reckoned therewith ; for it is certain that it will fall 
due, although it is only after a time that it can be demanded. Further, the 
name money in that statute embraces property of every kind ; if, therefore, 
■we stipulate for wine or corn, or land, or a slave, this statute must be ob- 
served. But there are certain cases in which the law allows unlimited 
suretyship — on account of dowry, for instance, or of money due to you under 
a will, or when sureties are taken by order of a judex. Besides, the statute 
levying a duty of five per cent, on inheritances provides that to the surety- 
ships put forth under that statute the lex Cornelia shall not apply. (G. 3, 
124-125.) 

4. A restriction specially bearing on suretyship, although of^ 
\\rider extent, is derived from the Senatus Conaultum Velleianum. 
In the time of Augustus and Claudius, enactments had been 
made preventing wives incurring obligations for their husbands. 
(D. 16, 1, 2, pr.) Afteiwards, but not later than the time of 
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Vespasian, the Senatus Consultum in question was passed in the 
consulship of Marcus Silanus and Velleius Tutor. (D 16 1 
2 , 1 .) ^ 

The policy of the enactment is thus stated by Paul Custom 
refuses to women not only offices of state {puhlica munera\ but 
business duties {civilia officio)^ that is, which imply their going 
into the company of men, away from their own homes. It was, 
therefore, fit that they should be prohibited fi’om undertaking 
business responsibilities and exposing their property to danger. 
(D. 16, 1, 1, 1.) The Senatus Consultujn^ with this object in 
view, was made sweeping. It forbad every woman to make 
any contract (D. 16, 1, 2, 4), or give any of her property as 
security (D. 6, 1, 40 ; D. 16, 1, 32, 1) on behalf of any person 
(husband, son, or father) (D. 16, 1, 2, 5), to any creditor. (D. 
16, 1, 27, 1.) 

Exc^iom . — To this at first no exception was allowed, except where the creditor 
was deceived. Thus a husband pledged his wife’s goods, with her knowledge. The 
creditor did not know that the goods belonged to the wife. She cannot plead the 
defence of the Act. (C. 4, 29, 5.) Justinian allowed a few other exceptions ; as when 
a woman promised a dowry {dos) (C. 4, 29, 25) ; or when a woman became a surety 
for the manumission of a slave, and the slave was manumitted (C. 4, 29, 24) ; or when 
the woman received a consideration {cJvquid acci’pk'ns) (C. 4, 29, 23) ; or when after 
two years she renewed her obligation. (C. 4, 29, 22.) But in no case was she to 
bind herself for her husband (Nov. 134, 8), in conformity with the general rule that 
gifts were prohibited between husband and wife. 

An intercessio by a woman was treated as wholly and 
absolutely void. 

If a woman gave part of her property in pledge, and the creditor so’d it to a person 
ignorant of the violation of the law, the woman could reclaim it after the sale. (D. 
16, 1, 32, 1 ; D. 6, 1, 39, 1.) 

Her heirs and sureties were no more bound than herself (C. 4, 29, 20) ; and if as 
surety she paid without compulsion, she could afterwards recover it as money not 
due. (D. 16, 1, 8, 9.) 

Intercessio includes any contract or pledge that a woman 
undertakes on behalf of another, whether that other person 
remains bound or not; in other words, whether she becomes 
surety {adpromissor), or a substitute {expromissor) for the 
debtor. (D. 16, 1 , 8, 8.) 

A woman pays a debt due by B. to O. This is not void, because it is a gift, and 
she does not herself become subjected to any obligation. (D. 16, 1, 4, 1.) 

A., a woman, in order to release B. from a debt that he owes to C., offers C., in 
substitution for B., her own debtor D. Thb also is good, because the woman does 
not thereby bind herself for B. (D.^16, 1, 8, 5). 

A., a mother, persuaded B., the tutor of her child O., to allow her to manage C.’s 
property, and to i^emnify B. gave him sureties and pledges. Here A. bound heraslf 
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to Imt it WM not for tlio debt of ano^her^ it was, in a Bonae, for her own projeoti. 
Tb» inreties and pledgee are, therefore, good. (C. 4, 29, 6 ; Paul, Sent. 2, 11, 2.) 

The tutor of a pupil died, leaving Titius his heir. Titiue hesitated to enter on the 
inheritance, and so make himself responsible for the suspected maladministration of 
the tutor. The mother of the pupil, to induce him to enter, promised by stipulation 
to save hiTn harmless. Titius entered, and was compelled to pay a sum to the pupil, 
whidi he endeavoured to recover in an action i^ainst the mother of the pupil. In 
this case Titius was creditor, the mother was his debtor. If she was a debtor on 
behalf of anyone else, who was that person ? Not the tutor, because he was dead. 
Then it could only be Titius. But how could a distinction be made between the 
man Titius and the heir Titius ? Could the man Titius be creditor, and the heir Titius 
be the principal debtor, for whom the mother intervened ? That seemed absurd, and 
accordingly Titius was entitle to the indemnity. (D. 16, 1, 19, pr.) 

If in this case Titius had refused to enter, not because he suspected that the 
tutor had incurred liabilities, but because he doubted the solvency of the tutor’s 
debtors, then the woman would not be bound, because she would be in effect making 
herself surety for the debtors of the inheritance. (D. 16, 1, 19, 4 ; D. 16, 1, 19. 2.) 

A Prsetorian died leaving two sons, one aged seven, the other his statutory tutor {legiti- 
mu8 tutor). At the request of the wife of the deceased, the mother of the pupil, the 
tutor entered on his father’s inheritance, but did not give his authority to enable his 
brother also to enter. In consequence of this the pupil sustained a loss of 1000 cmreit 
which he recovered in an action against his brother. Could the brother sue the mother 
on her mandate? Yes, said Julian. Here, again, the liability of the mother was 
undertaken for her own projects, and not on behalf of any third person. (D. 16, 
1, 19, 1.) 

If a woman herself entered on an inheritance with the distinct object of paying the 
creditors of the inheritance in full, she could not defend herself under the Senatua 
ConsuUum. She had resolved rather to alienate her property than bind herself. 
(D. 16, 1, 82, pr.) 

A., a woman, instead of becoming surety for C., gave B. a mandate to become 
surety. A. is thus a surety of a surety. If the creditor did not know that B. had a 
mandate from A., he can sue B., and B. cannot sue A., but if he knew, he cannot sue 
B. (D. 16, 1, 82, 3.) 

A., a woman, who really intends to become surety for B. to 0. in respect of a loan, 
herself borrows from C. and hands over the money to B., who appears merely as her 
surety. If the creditor C. does not know the object of the loan, he is not deprived of 
his remedy. (D. 16, 1, 11-12 ; D. 16, 1, 19, 5). 

5. Another restraint was in the case of dowries. In A.D. 381, 
(jratian, Valentinian, and Theodosius introduced a rule, subse- 
quently extended by Justinian, to the effect that neither the 
husband, nor his father, nor any one receiving a dowry, should 
be required or permitted to give any sureties for the restitution 
of the dowry. For, says Justinian, if the woman can intrust 
herself and her dowry to her husband, why should a surety be 
required, thus introducing an element of distrust and discord 
into the family f (C. 5, 20, 1 ; C. 5, 20, 2.) 

Divestitive Facts. 

How far did the extinction of the principal obligation release 
the surety* or the release of the surety extinguish the obliga- 
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tion of the principal debtor t The answer varies to some 
extent with the form of contract. 

1. Formal contract of suretyship (spmsio, Jidepromissio^ fide- 
jusHo). 

It has been already stated that there was a distinction in the 
Roman law between a formal release and an agreement not to 
sue {pactum de non petendo). (See further, Subdiv. II., Divest. 
Facts.) If the principal obligation were extinguished by its 
appropriate divestitive fact, the surety was at once released. 
(D. 46, 1, 60 ; D. 46, 1, 68, 2 ; Paul, Sent. 2, 17, 15.) But if the 
proper divestitive fact were not employeS, and the creditor had 
informally agreed not to sue, it depended altogether on the 
intention of the creditor whether the surety would be released. 
Unless a contrary intention was indicated, an agreement not to 
sue the principal debtor was construed as an agreement not to 
sue the surety ; because if the surety were obliged to pay, he 
could compel the debtor to indemnify him, and thus the debtor 
would gain nothing by the release, (D. 2, 14, 21, 5.) But if it 
were specially agreed that the debtor alone should not be sued, 
the creditor still had bis remedy against the surety. (D. 2, 
14, 22.) 

An inconvenience of a similar character occurred to the 
prejudice of the creditor. When a creditor sued the principal 
debtor, or the surety, and went so far in the proceedings as to 
obtain a formula from the Prmtor, it was held that the obliga- 
tion upon which the action was brought was extinguished, and 
that a new one was created by the formula, (Paul, Sent. 2, 17, 
15 (16) ). The surety was thus released, even if the creditor, 
after obtaining judgment, failed to recover his money from the 
debtor. Justinian altered this rule, and allowed the creditor, 
in the case stated, to sue the surety, and recover from him the 
balance of the debt. (C. 8, 41, 28.) 

2. Mandate. When suretyship was contracted by mandate, 
the technical difficulty arising from the forms of extinguishing 
obligations did not exist. 

Titius requests Gains to give a loan to Maenus of 100 aureL Gains advances the 
money. Gains afterwards sues Maevius mid recovers 50 aurei. Con he sue Titius 
for the balance ? That he should be able to do so is the very essence and object of 
the contract. Nothing relieves Titius except the repayment of the whole 100 awrei 
hj Maevius. (D. 17, 1, 27, 6 ; D. 46, 1, 13.) 

3. Conatitutum , — When one person agreed to answer for an- 
other, that other remained l^und. (D. 13, 5, 28.) . If the 
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surety {qui c<mBtituit) were sued, it was held that the principal 
was not released except to the extent to which the debt was 
actually paid. We are at the same time told that anciently 
it was a moot point whether the action against the surety 
took away the obligation of the principal debtor. (D. 18, 5, 
18, 3.) 

Remedies. 

A. By Creditor against Surety. If the Buretyship were formal, the surety was sued 
upon his stipulation ; if by mandate, then by the actio mandati ; and if by constUutum, 
by the actio de pectmia conatituta, 

1. Generally, what would be a defence if the principal debtor were sued, was a 
defence for the surety. 

The exceptiones^ moreover, by which the debtor defends himself, are for 
the most part usually allowed to his fidejussores too. And rightly ; for what 
is demanded from them is demanded from the debtor himself, seeing he may 
be forced by an actio mandati to give them back what they have paid 
for him. If, therefore, a creditor agrees with his debtor not to demand the 
money, it is held that to the aid of the exceptio paxti conventi those too may 
have recourse that are bound for the debtor, just as if the agreement had 
been made with them that the money should not be demanded from them. 
Some exceptioneSy however, assuredly, are not usually allowed them. For 
example, if a debtor yields up all his goods, and his creditor thereafter takes 
proceedings against him, he defends himself by the exceptio nisi bonis 
CESSERIT. But this exceptio is not granted to fidejussores ; simply because 
the creditor in binding others for the debtor has this chiefly in view, that 
after the debtor fails and loses all his means, he may be able to obtain from 
those that he has bound for the debtor what is his. (J. 4, 14, 4.) 

2. [Moreover, the heir of a sponsor or fidepromissor is not bound, unless we 
are asking about an alien fidepromissor in whose State another law is in use.] 
But not only is the fidejussor himself under obligation : he leaves his heir 
bound too. (J. 3, 20, 2 ; G. 3, 120.) 

In mandatum and conatitaium the heir of the surety also is bound. (D. 13, 5, 18, 2 ; 
C. 4, 18, 1.) 

8. Prescription. 

Again, a sponsor and a fidepromissor are, by the lex Furiay freed after two 
years. (G. 3, 121.) 

Until the change effected by Justinian, the actio de constituta pecunia could not be 
brought after a year. (C. 4, 18, 2, pr.) 

B. By Surety against the Principal Debtor. 

1. For aponaorea the lex PuUUia allowed the actio depenai for double the sum paid. 
(G. 8, 127.) 

2. If sl fidejussor has paid anything for a debtor, he has, to recover it, an 
actio mandati against him. (J. 3, 20, 6.) 

This applies also Xxi pdepromiawrea and aponaoreSy and to conatitutum, 

8. In Mandate. The mandator must procure a transfer from the creditor {manda- 
lorttts) of his action against the principal debtor ; and thus the moundator can sue as 
the agent of the creditor (procurator in rent auam), (D. 46, 1, 41, 1.) 
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Second Coae— Co-SURETIES. 

Rights and Duties. 

A. In the csase of Sponsores and Ftdepromusores, 

I. Duty of each surety to the creditor. 

When several persons became sureties for the same debt, 
each was liable to pay the whole {in solidum ohligatur). But 
for Italy, in B.O. 95 (p. 63), the lex Furiu (de sponau) provided 
an awkward remedy. 

When the money can be demanded, the obligation is divided into as 
many parts as there are sponsores or fidepromissores at the timey and each is 
ordered to pay his share. (G. 3, 121.) 

This was an effectual protection to the surety, but at the cost of diminishing the 
security of the creditor ; and as the security of the cieditor was the sole purpose of 
the suretyship, the Itx FuHa was not a success^ 

II. Duty of surety to his co-sureties. 

When one surety paid, were the others bound to contribute I 
In Italy, after the lex Furia this point could not arise, because 
no surety was bound to pay more than his own fraction of the 
debt ; but in Italy, before that statute, and in the provinces 
afterwards, the necessity for contribution existed. 

Besides, the lex Apuleta brought in a kind of partnership between 
sponsores and Jidepromissores, F or if any one of them pays more than his 
share, for the excess he has an action against the rest under that statute. 
It was passed before the lex Furia^ at a time when they were bound each 
for the whole amount. Hence it is questioned whether after the lex Furia 
the benefit of the lex Apuleia still remains. Beyond the bounds of Italy it 
does ; for the lex Furia holds good in Italy only, but the lex Apuleta in the 
other regions beyond. (G. 3, 122.) 

III. Duty of the debtor to the surety. 

Besides, the lex Pompeia provided that a creditor on receiving sponsores 
ox fidepromissorcs should first state and declare openly both the amount to 
be assured and the number of sponsores or fidepromissores he is to receive as 
undertaking that obligation. Unless he first states this, the sponsores or 
fidepromissores are allowed to demand within thirty days a preliminary trial 
of the question whether such a statement was first made in accordance with 
that statute. And if it is decided that it was not made, they are freed. 

(G. 3, 123.) 

B. Fidejuaaores, Mandator ea, Qui conatituunt 

L Duty of surety to creditor. Until tlie time of Hadrian, 
the creditor could require any one co-surety to pay the whole 
debt. The only remedy of •the eurety was to require the 
creditor, before paying him, to transfer his rights of action 
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against the other sureties. (D. 46, 3, 76; D. 46, 1, 41, 1.) If 
this were done, the surety could, in the name of the creditor, 
sue the co-sureties, and compel them to share the loss. 

1. Benejicium cedendarum actionum. 

We have already seen that the creditor must surrender to 
a surety, on paying the principal debt, all his rights against the 
principal, as also all mortgages, (D. 46, 1, 13 ; C. 8, 41, 21.) 
The creditor must equally surrender his action against the 
co-sureties. But here a difficulty arises. The debt for which 
the sureties are liable is one debt, and according to the general 
rule, an obligation in aolidum was extinguished if only one of the 
co-creditors paid it. When, therefore^ a surety was compelled 
to pay, was not the right of the creditor against the other 
parties destroyed ? If so, how could he assign to the surety 
against his co-sureties a right that, ex hypothesis was an- 
nihilated 1 This technical difficulty was got over by a 
technical subtlety. It was held that another interpretation 
might be put upon the transaction. It might be said that the 
creditor did not ask the surety to discharge the obligation, but 
rather to buy his (the creditor’s) right against the co-sureties. 
For this view it was urged that the creditor could not require 
the surety to pay without surrender. (D. 46, 1, 36.) This 
view v/as not without its influence on practice. The transfer, 
or an agreement for the transfer, of the action must take place 
before the payment, otherwise the obligation was extinguished. 
(D. 46, 3, 76.) But if the creditor by his own fault was not in 
a position to transfer his right of action against the co-sureties, 
could he then compel one surety to pay the whole? Papinian 
answered the question in the negative. (D. 46, 3, 95, 11.) 

2, Beneficium Bivisiofiis, in favour of Jidejussores, mandator ea^ 
and qni comtituunt, (C. 4, 18, 3.) 

Fidcjussores [are bound for ever, and] if more than one, no matter what 
their number, are liable each for the whole, and the creditor is free to 
demand the whole from whom he will. But by a letter of the late Emperor 
Hadrian the creditor is forced to demand only a fair share from each fide- 
jussor that is solvent at the time issue is joined {litis contestation and there- 
fore, if any of them is at that time insolvent, this increases the burden of the 
rest. [In this respect, then, this letter differs from the Ifjr Furia, that if any 
of the sponsores or fidepromissores is insolvent, more cannot, for this reason, 
be demanded from the rest. But since the lex Furia applies to Italy only, 
it follows that in the provinces sponsores also, and fidepromissores y just like 
fidejussoresy would be bound for ever, arid each for the whole amount, were it 
not for the letter of the late Emperor Hadrian, which seems to give relief to 
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them also. But the position tiijidejussores is difTerent, for to them the lex 
Apuleia does not apply.] If, therefore, the creditor obtains the whole amount 
from one, that one alone will bear the loss, if (that is) his principal is insolv- 
ent. But he has himself to blame ; for as appears from what is said above, 
if the creditor demands the whole from anyone, he may, under the letter 
of the late Emperor Hadrian, desire that an action be given against him 
for his fair share only. (J. 3, 20, 4 ; G. 3, 1 21- 122.) 

The form of defence was, ** Si non et tUi solvendo sint/* (D. 46, 1, 28.) 

When two debtors (correi) separately gave JUUjusBoreSf the creditor could not be 
forced to divide his claim among all, but only among those that were bound for the 
same debtor. (D. 46, 1, 61, 2.) 

A surety of a surety cannot require division betwe^ them, because his surety is in 
the situation of a principal debtor. (D. 46, 1, 27, 4.) 

II. Duty of debtor to surety. 

In that statute [lex Potnpeid\ no mention of fidejussores is made. But it 
is usual, in accepting them also, to first make such a statement. (G. 3, 123.) 


SUBDIVISION II. 

RULES APPLICABLE TO CONTRACTS GENERALLY. 

Rights and Duties. 

Under this head little has to be added. The several duties 
arising from the several contracts will be found in the exposi- 
tion of those contracts ; and there remain only a very few 
general remarks. 

1. Interpretation of Rights and Duties. 

To the man that is understood to claim too much in respect of place, 
he comes very near that claims more than he has any ground {causa) for 
claiming. A man may, for instance, have stipulated with you thus: “ Do you 
undertake to give me the slave Stichus or 10 aureip' and then claim either 
the one or the other — the slave alone, or the 10 aurei alone, for instance. 
He therefore is understood to claim too much ; because in that sort of stipu- 
lation the promiser is allowed to elect whether he prefers to pay the money 
or give the slave. If, then, the claimant sets forth in his intentio that the 
money only, or the slave only, ought to be given him, he snatches from his 
adversary this right of election, and in that way makes his own condition 
better, but his adversary’s worse. In that case, therefore, a special form of 
action is set forth, in which the claimant states in his intentio that the slave 
Stichus or 10 aurei ought to be given him, so that he claims in the same 
way in which he stipulated. (J. 4, 6, 33 D.) 
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For the meaning of see Book IV., Prep^ingB in Jure. 

Gaini has promiied to Titins, by stipulation, Stichus cv 1 0 aurei. Gaius may diange 
his mind as often as he pleases until he actually gives one of the two. (D. 45, 1, 188, 1.) 

Titius has several farms called ** Cornelian.*' Gaius stipulates for his “ Oomelian ” 
farm without saying which. Titius has the option of giving any of his ** Cornelian *’ 
faims, whichever he pleases. (D. 45, 1, 106.) 

Titius Bold a house to G'dfBs, reserving to himself the right of habitation (habitatio) 
during his life, or 1 0 aurei a year. Gaius, exercising his option for the first year, 
paid 10 aurei, but the second year desired to give Titius the possession (kabitatio). 
Gaius was safe against an action at the instance of Titius so long as in any y^r he 
either paid the rent or offered him the alternative of dwelling in the house. (D. 19, 1, 
21 , . 

Titius has stipulated for lu or 5 aurei; 5 only are due. (D. 45, 1, 12.) 

Titius has stipulated for a thing to be given him in one or two years. The thing 
is due only in two years. (D. 45, 1, 109 ; D. 45, 1, 12.) 

Titius has stipulated foi^ Stichus or 10 aurei, ** whichever," he said, “I please.** 
Titius can sue for either in his option. (D. 45, 1, 75, 8.) 

2. Genus and species. 

Again, if one stipulates for a slave in general, and demands Stichus 
specially, or stipulates for wine in general, and demands Campanian wine 
specially, or for purple in general, and demands Tyrian purple specially, 
then he is understood to claim too much. For he takes away from his 
adversary his free choice, secured him by the stipulation of paying something 
else than what was demanded. (J. 4, 6, 33 D.) 

3. Quality. 

If no special quality of an article is promised, any quality 
may be given in performance. (D. 17, 1, 52.) In the contract 
of mutuurrif the same quality must be returned that is lent. (D. 

12, 1, 3.) 

Investitive Facts. 

Hitherto we have dealt with the investitive facts peculiar to 
each separate contract ; we have now to consider in what points 
all contracts agree. This discussion will fall under the follow- 
ing divisions : — 


I. Consent — Ebrob. 

II. Modality, the mudificatum of mi agreement by time, place, or condition. 

III. Restrictions on the Investitive Facts. 

I . In respect of their origin : Force, Fraud, and Bad Consideration. 

Vis, Dolus, injusta causa, 

II. In respect of the object of the promise. Illegal contracts. 

III. In respect of the persons incapable of entering into contracts. 

IV. Extension of Investitive Facts. Agency. 


Fil-st — CoNSEi^ T —Error. 

Two or more persons are said to consent when they agree 
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upon the same thing in the same sense.' All contracts imply 
consent. (D. 44, 7, 3, 1.) In order to establish a promise, a 
proposal must be accepted in the same sense in which it is 
made. This is the meaning and essence of contract ; for, as 
has been pointed out, the obligation from contract is enforced 
by law, in accordance with the intention of the parties. 

Intention, however, is a mental act, and can be discovered 
only through the medium of language. This medium is a 
source of error. Such error may be of two kinds, essential and 
non-essential. • 

1. Essential Error (error in corpore). — An error is essential 
when it is such as prevents the two contracting parties agreeing 
upon the same thing in the same sense. Such an error is 
inconsistent with the nature of the consent, that is of the 
essence of contract. It is in this sense that error is said to 
vitiate consent.^ Essential error may occur in any one of three 
forms. A. may promise a thing to B., B. meaning to accept a 
different thing ; or they may agree on the thing, but A. may 
undertake one kind of duty, and B. understand another ; or, 
finally, A. may intend to bind himself to B., and discover that he 
has really promised to C. In technical language, the error 
may be in the corpus^ or thing promised, or in the nature of 
the obligation, or in the person of the promisee. 

If the stipulator is thinking of one thing, the promiser of another, no obli- 
gation is contracted, any more than if no answer had been given to the ques- 
tion. An example would be, if anyone were to stipulate with you for the 
slave Stichus, and you were thinking of Pamphilus, whose name you believed 
to be Stichus. (J. 3, 19, 23.) 

Titius sells to Gaius for 100 aurd the fundus Sempronianus. That is the correct 
name ; but Gaius, being in error as to the name, intended to buy quite a different farm. 
There is no contract of sale, because what the one intends to sell the other does not 
intend to buy {quia in corpore dissensimus), (D. 18, 1, 9, pr.) But if both mean the 
same farm, although they know it by different names, the contract is good. A 
mistake in the name is nothing if there is an agreement as to the thing.’ 

Titius lets a farm to Gaius at a rent of 10 aurei, Gaius understood the rent to be 
6 aurd. There is no contract. But if the mistake were the other way, and Titius 
was disposed to let it for 5, then the contract is good, and the rent is 5 aurd. 
(D. 19, 2, 62.) 

Maevius agreed to let a farm to Sempronius for forty years. Sempronius, misun* 
derstanding the terms offered, agreed to buy it. There is no contract, because one 
has in view the duties belonging to sale, the other those belonging to letting on hire. 
(D. 44, 7, 67.) 

' Et sstpactio duorum jpluriumve in idem pUtcUum consensus, (D. 2, 14, 1, 2.) 

^ NuUa enim voluntas errantis est. J(D. 89, 3, 20.) 

Non videntur qui errant conserUire, (D. 60, 17, lid, 2.) 

* Nihil enim f cunt error nominis^ cum de corpore constat, {D, 18, 1, 9, 1.) 
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MaeviuB deposited with Semproniiu ft bag of money for safe custody. Sempronias 
thought it was a loan, and used the money. This is not a contract either of d^potUum 
or mnUmm, Sempronius, may, however, be compelled to restore the money. 
(B. 12, 1, 18, 1.) 

Maevius, intending to make a present to Sempronius, gave him money, which the 
latter accepted as a loan. Was this a gift or a loan ? Julian answered it was neither, 
because the parties intended different things. Is Sempronius bound to restore the 
money ? Certainly ; but if he has spent the money he can resist the claim of Maevius 
to restitution, on the ground that such a demand, after he intended to make a 
gift, is against good conscience {exceptio doli mali), (D. 12, 1, 18, pr.) Another 
point is suggested by this case, which although not belonging to the law of contract, 
may be mentioned here. What is the effect of such an error upon the ownership ! 
Julian says (D. 41, 1, 86} thsSi an error as to the causa does not vitiate the delivery 
{tradiUo) as a transvestitive fact of ownership. Hence, in this case, Sempronius 
would be owner, and the remedy of Maevius is therefore not by vindicatiOf but by 
eondictio. 

Julius agrees to advance money on loan to Cornelius, a respectable man. Gains 
brings to Julius another Cornelius, a needy fellow, and induces Julius to pay him the 
amount. There is no loan ; and both Gaius and the false Cornelius are guilty of 
theft, because their conduct is fraudulent. (D. 47, 2, 52, 21 ; D. 47, 2, 66, 4.) 

Julius asked a loan from A. and B. B. gave an order to his debtor Seius to pay 
the amount to Julius. Seius promised the amount by stipulation to Julius, and 
J ulius accepted the money under the mistaken belief that Seius was the debtor of A. 
This did not establish a contract of loan between Julius and B., because Julius had 
no intention of binding himself to B. ; but as Julius has got B.’s money, he was 
bound, in good conscience, apart from any contractual obligation, to return it to him. 
(D. 12, 1, 82.) 

2. Non-Essential Error (error in substantia or materia) exists 
when the parties agree upon the same thing, in the same sense, 
but one has, unknown to the other, a wrong belief as to the 
nature of that thing. For example, a shopkeeper agrees to 
sell a vase to a purchaser, who imagines it to be made of gold ; 
the shopkeeper knows it is not, but is ignorant of the delusion 
of his customer. In this instance the shopkeeper is free from 
blame, and has made a fair bargain ; all the essentials of a con- 
tract are present. But it would be hard if the customer should 
be compelled to take what he would never have bought but for 
an erroneous belief as to its composition. How far in such 
cases should the law give relief I On the one side, the disposi- 
tion of the jurists was to support transactions ; on the other, it 
was a great hardship to force upon a buyer a different kind of 
article from what he intended to buy. Savigny, who has gone 
through the cases, sums up those in which relief was granted 
under this general statement : — When the difference in quality 
between the thing bought and that which the purchaser in- 
tended to buy is such as to put tlie one in a different category 
of merchandise from the other, then the error is fatal to the 
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contract. The cases, however, do not fall in with this distino* 
tion, and the distinction itself is not very precise. It would 
probably be more correct to say, that materiality of error is not 
capable of exact definition, but depends upon the whole cir- 
cumstances of each case. 

(1.) A person agrees to take an article, believing it to be gold, when in reality it 
is bronze. The sale is void. This result was not reached without controversy. Mar- 
celluB adhered to the hard line, that if the parties agreed as to the particular thing 
sold {i.e., as to the corpus)^ and there was only an error as to its quality {in nvatma), 
the coiitract was good. Ulpian, however, differed from him, when the difference was 
between gold and bronze. (D. 18, 1, 9, 2.) If, however, the article were of gold, 
but of inferior quality, the contract was good. (D. I 8 , 1, 10.) In another case 
co-heirs sold a bracelet said to be of gold to one of themselves. It was found to con- 
sist chiefly of bronze. The contract was supported because the thing was partly of 
gold. (D. 18, 1, 14.) 

(2.) A person takes an article that he thinks is silver ; it is really tin or lead. 
The sale is void. (D. 18, 1, 9, 2.) 

You have sold me, without intending to deceive me, a table covered only with 
silver, which I thought to be solid. The sale is void. (D. 18, 1, 41, 1.) But Ulpian 
seems to decide the other way, in the anidogous case of a thing being gilt with gold. 
(D. 18, 1, 14.) 

(3.) A person buys wine, as he thinks, but it is vinegar. The sale is void. Here, 
however, Ulpian draws a distinction. If the thing sold was wine, and became 
vinegar only when sour, the sale is good ; but if it was vinegar from the first, then 
there is such a difference between the things that the error vitiates the contract. 
(D. 18, 1, 9, 2.) 

(4.) A person buys a slave of one ses:, thinking the slave to be of the other sex. 
The sale is void. If, however, the error were in buying a female slave as a virgin, 
who was not, the mistake did not vitiate the contract. (D. 18, 1, 11, 1.) Why? 
Savigny urges that in this, as in the three preceding cases, male and female slaves 
belonged to a different sort of merchandise. Female slaves were employed in house- 
work, male slaves in Work out of doors ; a difference as great as separates the silver- 
smiths from coppersmiths or iron-workers. 

There are passages that seem to carry relief in cases of error further, but Savigny 
is not disposed so to construe them. 

1®. The mistake of old clothes for new. According to the rule laid down by 
Savigny, thia error does not relate to two different kinds of merchandise, and there- 
fore should not be fatal. An extract from Marcian (D. 18, 1, 45) is not easily to 
be reconciled with this view. Marcian quotes the opinions of Labeo, Trebatius, 
Pomponius, and Julian, to the effect that when old clothes furbished up for new 
are sold {si vestimenta interpola quis pro novis emei’U)^ the vendor must make good 
the difference in value. Savigny says in this case the vendor must be understood to 
have warranted the clothes as new. But there is nothing about warranty in the 
text ; nor can it be easily supposed that Marcian had in his view a case of warranty. 
If he had, his proposition was to a Homan lawyer self-evident, and the array of 
opinion he quotes would seem superfluous. The distinction between this case and 
the others seems to be that the contract for the sale of the clothes was valid, but that 
the vendor must indemnify the buyer. 

2®. Paul (D. 19, 1, 21, 2) qualifies his opinion that an error as to the coipus alone 
is fatal, not a mistake as to the quality, by the important exception that the vendor, 
if he is ignorant, ought to make goo^ to the buyer the difference of price between 
what the buyer actually gave, and what he would have given if he had known the 
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Nil OftfeuN of tbc ftrtiole ; as, c.gp., when he buys tables as made of citron, when they 
an not Here again Savigny says the vendor must have sold them for citron tables ) 
but It may be doubted whether with sufficient reason. 

Z\ Error in formal contract. Titius stipulated with Gains for a thing that he 
thooght was of gold, but was only brass. Gains is bound to deliver the thing agreed 
upon without any indemnity, unless he cheated Titius, after having given an express 
promise not to cheat (ddi mali damuLa). (D. 45, 1, 22.) The reason assigned is that 
the parties agreed on the object of the stipulation (g'ltonwMii %n coTpoi'c contcnsiTtirUS , ) 

Second — MODALITY. 

The term “ Modality ” is used to signify that a promise is 
limited as to the time ©r place of performance, or is suspended 
hjr a conditioiL 

A. Place. 

In the absence of any express agreement as to the place 
where the contract is to be performed, the place is often indi- 
cated by the nature of the promise. A promise to deliver an 
immoveable must be performed where the immoveable is ; so a 
promise to repair a house must be performed where the house 
is. But if there is no such indication, generally the creditor can 
demand performance where he can sue, within the jurisdiction 

to which the defendant is subject. This rule is subject to an 
important qualification in the case of l^onae jidei contracts. The 
defendant is not obliged to carry a moveable from the place 
where it happens to be at the time he is bound to deliver it, 
except at the risk and cost of the plaintiff. If, however, the 
defendant has caused the moveable to be kept purposely in an 
inconvenient place, he is not entitled to this indulgence. (D. 
16, 3, 12, 1.) It is otherwise, however, in a stipulation (a con- 
tract stricti juris). When noplace is mentioned in a stipula- 
tion, the promiser must deliver the thing to the stipulator 
within the jurisdiction to which the promiser is subject. (D. 
45, 1, 137, 4.) 

So much as to the place in which the plaintiff could exact 
performance. Where could the debtor require the creditor to 
accept performance ? There is no text quite applicable to this ; 
but Savigny thinks that a complete reciprocity must be admitted 
between the two parties, and that the debtor would have a 
li'eedom ot choice corresponding to that enjoyed by the creditor. 

Too much may be claimed in respect of place, — as when a man has stipu- 
lated that something shall be given him in a certain place, and then claims 
it in another place, without making mention of the place in which he stipu- 
lated it should be given him. A man may, tor instance, have stipulated 
thus, “Do you undertake to give it me at Ephesus?" and then at Rome 
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bnng a simple intetOio that it ought to be given him. The reason why he is 
understood to claim too much is this, that by bringing a simple inteniio he 
deprives the promiser of the advantage he had if he paid at Ephesus. When 
therefore, a claim is made elsewhere, an actio arbitraria is given to the 
claimant, in which account is taken of the advantage that would have been 
open to the promiser if he paid at that place. It is in trade that the greatest 
advantage is commonly found — in wine, oil, com, for instance, which bear a 
different price in every single district ; but money, too, is not let out at the 
same interest in every district If, however, the claim is made at Ephesus, 
that is in the place where he stipulated the thing should be given him, 
then he rightly proceeds by a simple action. And that is pointed out too 
by the Praetor, because the promiser secures Jiis advantage in making 
payment. (J. 4, 6, 33 c.) 

The action here referred to is called actio de eo quod certo loco. (D. 13, 4, 8. ) The 
sphere of its operation was narrow. In all contracts, except stipulation (D. 13, 4, 
7, 1 ; D. 13, 4, 2, 1), and expensUatio, an action could be brought elsewhere than in 
the place of performance, the judge taking account of the circumstance. (D. 13, 4, 
7, pr.) Even in the case of stipulation it was only where the promise was to give 
(dare), not to do (facere), that recourse was necessary to the arbitrai'ia actio. 
(D. 5, 1, 48.) 

Titius has stipulated for 100 aurei from Gaius, to be paid at Capua, and Maevius 
is surety. Owing to the fault of Gaius the money is not paid at Cajiua. Can Mae* 
vius be sued at Borne ? Maevius is not excused, and must pay as if he had made 
default himself. (D. 13, 4, 8.) 

The judge had power even to increase the amount agreed to be paid, if it was the 
interest of the plaintiff that the money should be paid elsewhere than at the place 
where the action was brought. (D. 13, 4, 2, 8.) On the other hand, he could acquit 
the defendant if the latter preferred to pay at the place agreed upon, and give proper 
securities. (D. 13, 4, 4, 1.) 

B. Time. 

1. If no time is mentioned in the contract, performance conld 
be immediately demanded. (D. 45 , 1, 60 ; D. 45 , 1, 4 ], 1 ; D. 
50 , 17 , 14 .) But a reasonable time, varying with the nature of 
the contract, must be allowed for performance. 

If you stipulate that a farm shall be given you, or a slave, you will not be 
able to bring an action forthwith, unless a sufficient space of time for delivery 
has elapsed. (J. 3, 19, 27.) 

Places too are usually inserted in a stipulation, as “ Do you undertake 
to give it at Carthage?” This stipulation, though it seems to be made 
wmply, yet in truth has a time thrown in for the promiser to use in giving 
thr. money at Carthage. Therefore, if a man stipulates thus at Rome, “ Do 
you^^ndertake to give it at Carthage to-day ? ” the stipulation would be void, 
becah^^e the promise in return is impossible. (J. 3, 1 5, 5.) 

I 

Agtkhi, time must be allowed when slaves not bom are sold, or growing crop, or a 
contract is made for building a house. (D. 45, 1, 73, pr.) 

What is a reasonable time 1 Suppoi^ Titius, being at Rome, agrees to pay to Gaius 
also dwelling there, 100 aurei at Ephesu^ bow long time is allowed to Gaius for the 
payment ? It is a question for the judge, who will consider how long a prudent and 
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fairly aotiv6 man wonld take for the dietance. On the one hand. Gains is not to bo 
required to go through^ storm and tempest, and to travel by night and day ; nor, on 
the other hand, is he to dawdle on the way, but to make such progress as, having 
regard to his age, and state of health, and the season of the year, might fairly be 
expected. If, however, he actually goes to Sphesus, the money is due from the 
moment of his arrival, although he has made a quicker than average journey. (D. 46, 
1, 187, 2.) 

So in the case of a building, the builder must be allowed the time required by an 
ordinary builder. (D. 45, 1, 187, 3) ; and if any accident occurs to cause delay, as 
iSre, allowance must be made, and a longer time granted. (D. 46, 1, 16.) 

A difference of opinion emerges in the Digest on the question at what time a breach 
of such a contract occurs. Suppose a building could be put up in two years, and one 
year has elapsed without a beginning having been made, cannot the builder be sued, 
since it is now impossible that the contract should be performed within the time, or 
must the plaintiff wait imtil the last day of the two years has expired ? 

Ulpian states that, in the case of a contract to repair, the owner of the house is not 
obliged to wait until it falls down ; nor, in a contract to build, until a sufficient time 
has elapsed to complete the building ; but he may sue if there is unreasonable delay. 
(D. 46, 1, 72, 2.) Marcellus says, no action will lie unless a sufficient length of 
time has elapsed in which the repairs could have been completed. (D. 45, 1, 98, 1.) 
PomponiuB applies the same rule to a contract for the erection of a house. (D. 
46, 1, 14.) Papinian says that if there was a stipulation to execute the work in 
a specific time, say two years, no action could be brought until the two years had 
elapsed. (D. 46, 1, 124.) 

II. When a time for performance is mentioned in the 
contract. 

Every stipulation is made either simply, or for a certain day, or condition* 
ally. It may be made simply, as when the question is, “ Do you undertake 
to give 5 aureiV^ and that can be claimed instantly. It may be made for 
a certain day, when a day is thrown in on which the money is to be paid, 
as, “Do you undertake to give lo aurei on the first kalends of March?” 
But what we stipulate for against a certain day, though due at once, cannot 
be claimed before the day comes ; and not even on that very day for which 
the stipulation is made can it be claimed, because the whole of that day 
ought to be allowed the debtor for payment at his discretion. Indeed it is 
not certain that the money has not been given on that day for which it was 
promised, before the day is gone. (J. 3, 1 5, 2.) 

A man that has stipulated that a thing shall be given him this year or 
this month, cannot rightly claim until every part of the month or year is gone 
by- (J- 3» 26.) 

0 . Conditions. 

1. Definition, — A CONDITION exists when the performance ot 
a promise is made to depend upon an event future and uncer- 
tain. (D, 12, 1, 39 ; D. 45, 1, 100.) 

Conditions referring to past or present time, either make the obligation 
invalid at once or do not put it off at all. 

If, for instance, one runs, “ Do you undertake to give it if Titius was 
consul, or if Maevius is alive ? ” and neither of those is so, the stipulation is 
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tiot valid ; but if they are so, it is valid at once. For what in the very 
nature of things is certain is no hindrance to an obligation, though to us it is 
uncertain. (J. 3, 1 5, 6.) 

Din is when a time is agreed upon for the performance of a promise. It is either 
e* dte, when performance cannot be demanded before a certain day ; or in diem, when 
performance cannot be demanded after a certain day. (D. 44, 7, 44, 1.) 

Do yon promise to give on the kalends of March ?— is ear die. 

Do you promise to pay up to the kalends of March ?— is in diem. 

ZWee is definite when a specific day is named ; it is indefinite [incertm din) when 
it is certain that the day come, but not when it will come. (See Book III., 
Conditions in Wills.) 

Incertus dies differs from conditio. When an incertsis dies is mentioned, it is cer- 
tain that the promise will be due, but not when it will be due. When a promise 
depends on a conditio, it is not certain that it ever will be due. 

The Romans used certain terms with respect to deferred pro- 
mises. A notable distinction was between dies cedit and dies venit 

When an obligation begins to exist, as when money becomes 
due, it was said, dies cedit; when performance may be de- 
manded, it was said, dies venit 

In a simple unconditional contract, both dies cedit and dies 
venit the moment the contract is made. 

When there is no condition, but a time is fixed for perform- 
ance, the obligation at once exists {dies cedit), but performance 
cannot be exacted until the time arrives {dies venit). 

If the contract is conditional, and no time specified, no 
obligation exists until the condition is fulfilled ; and then per- 
formance may be at once demanded. (Both dies cedit and dies 
venit.) 

If the contract is conditional, and also a time is fixed for 
performance, the obligation exists {dies cedit) when the con- 
dition is fulfilled ; but performance cannot be demanded {dies 
non venit) until the times arrives. 

The distinction between dies cedit and dies venit is of little 
practical importance in the law of Contract ; but it is a vital 
one in the law of Wills. 

When a man makes a stipulation conditionally, although he dies before 
the condition is fulfilled, yet afterwards, when the condition exists, his heir 
can bring the action. And so too on the side of the promiser. (J. 3, 19, 25.) 

A conditional stipulation gives rise to a hope only that there will be a 
debt : and that hope we transmit if before the condition exists death befalls 
us. 0 . 3»i5»4-) 

But in a conditional legacy, if the legatee died before the 
condition was fulfilled, he transmitted notliing to his heirs. 
The reasons for this distinction will be afterwards examined. 
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The chief practical effect of a condition in a contract "waa 
that if the promiser paid by mistake before the condition was 
fulfilled, he could recover his money as “ not due ” by the con- 
dictio indehiti, (D. 12, 6, 16.) But for many purposes a con- 
ditional obligation was regarded as subsisting before the con- 
dition was fulfilled. Thus a pledge might be given to secure a 
conditional obligation. (D. 20, 1, 13, 5.) Again, the capacity 
of the promiser was reckoned from the time of making the 
contract, not from the fulfilment of the condition: a slave could 
not make a contract t^ take effect after he was free. (D. 45, 3, 
26.) Moreover, when a condition was fulfilled, it had a retro- 
active effect, and the obligation was held to subsist from the 
moment the contract was made. This was important, as we 
have seen (p. 269) in questions of priority in mortgage. (D. 
20, 4, 11, 1.) 

A stipulation is made conditionally when the obligation is put off and 
made to depend on some event, so that if anything is done or not done the 
stipulation begins to be binding. For instance, “ Do you undertake to 
give 5 aurei if Titius has been made consul ?" (J. 3, 15, 4.) 

Titius stipulates with Gains for 10 aurei on demand. This is not a condition, but 
an admonition to the debtor to be prompt in payment. Hence if the creditor dies 
without making a demand, his heir is nevertheless entitled to the money. (D. 45, 1, 
48 ; D. 45, 1, 135, 1.) 

A farm was mortgaged. Titius bought it from the owner on condition that the 
latter should release it from the mortgage before the kalends of June. Can Titius 
sue the owner to compel him to release Uie farm and deliver it ? It depends on the 
intention of the parties. If Titius is right in his demand, the sale was not conditional ; 
if the sale was really conditional, the owner may fulfil it or not as he pleases. (D. 18, 
1, 41, pr.) 

If a man stipulates thus, “ Do you undertake to give 5 aurei if I do not 
go up into the Capitol ? ” it will be just the same as if he had stipulated that 
they should be given him at death. (J. 3, 1 5, 4.) 

When no time was fixed, as in the case stated by Justinian, Fapinian tells ua there 
was a controversy. Thus, “ If you do not deliver Famphilus, do you promise 100 
aurei / ” Pegasus said no action could be brought until it had become impossible to 
deliver Famphilus. Sabinus took the opposite view, and construed the condition as if 
it were stated thus ; — “ Do you promise to deliver Famphilus, and, if you do not, to pay 
100 aurei (D. 45, 1,115,2.) 

A negative condition was usually rendered definite by adding a time— as, if you do 
not go to the Capitol within two years. (D. 45, 1, 27, 1.) 

If Lucius Titius does not arrive in Italy before the kalends of May, wiU you pro- 
mise me 10 aurei t In this case no action can be brought until (1) the kalends of 
May, and (2) the non-arrival of Titius in Italy. (D. 45, 1, 10.) 

** If yon do not go up to the Capitol or go to Alexandria, do you promise 100 aurei t ” 
Fapinian says in this case no action can be brought until it is certain that you cannot 
do one of the two things. (D. 45, 1, 115, 1.) 
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It Conditions may be attached to all contracts except the 

A mandate can be given either for a future day or conditionally. (J. 3, 

26, 12.) 

The contract of sale can be made either conditionally or simply. A case of 
the former is this, — “ If Stichus up to a certain day g^ves you satisfaction, you 
shall buy him for so many aurei,'^ (J. 3, 23, 4.) 

A condition was usually inserted in the contract at the time 
of making it. But conditions, subsequently agreed upon, could 
be used by way of defence. Thus if th^ creditor after making 
a contract agreed not to sue unless a certain event occurred, 
and he sued before that event occurred, he would be defeated 
by the exceptio pacti conventi or doli malu So if, after the 
contract, the creditor agreed that the debtor should be released 
if a certain event happened, and that event did happen, the 
creditor would be defeated if he endeavoured to recover the 
money. (D. 44, 7, 44, 2.) 

III. Fulfilment op Conditions.— A condition is said to be 
fulfilled {aiipulatio committitur) either when the event occurs, 
or when the promiser prevents its occurrence. (D. 45, 1, 85, 
7 ; D. 50, 17, 174.) 

Gaius has promised to Maevius 1 0 aurei if Titius becomes consul. Gaius dies, and 
afterwards Titius becomes consul. The heirs of Gaius must pay the 10 aurei to 
Maevius. (D. 45, 1, 57.) 

Seia, in writing to Lucius Titius, stated that she had bought gardens at his request ; 
and that she would convey the property to him as soon as she was paid the price with 
interest ; and Lucius Titius agreed to pay the money and take over the gardens before 
the kalends of April. He failed to pay the whole of the money by that day, but 
shortly afterwards tendered the whole. Seia refused. Could be compel her to take 
the money and deliver up the gardens, although the time had passed within which, in 
strictness, the condition could be fulfilled ? The judge had power to allow him a little 
time, if it entailed no inconvenience on Seia. (D. 45, 1, 135, 2.) 

Titius sold a library to Gaius on condition that the Vecuriones of Campanus gave 
hiin a site for it. Gaius never applied for a site. Could Titius compel him to carry 
out the sale, as if the condition had been fulfilled ? Certainly, when it was the fault 
of Gaius that a site was not obtained. (D. 18, 1, 50.) 

IV. SUSPENSI^T1 AND RESOLUTIVE CONDITIONS. — A condition 
suspends an “ investitive fact.” But some conditions do not 
exactly bear that character ; they are rather divestitive facts 
than limitations of investitive facts. They are called resolutive 
conditions, as opposed to the other conditions that really sus- 
pend investitive facts, and are called suspensive conditions. This 
distinction, although not the terminology, was known to the 
Roman jm’ists. “ Whether the purchase is unconditional, but 
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is rescinded subject to a condition, or whether the purchase 
is rather conditional?” is a question propounded by Ulpian, 
(D, 18, 2, 2, pr.)^ It is in the contract of sale chiefly that 
examples of resolutive conditions occur. Their importance is 
confined to the question of ownership. In a suspensive con- 
dition, the ownership of the thing sold cannot vest in the buyer 
until the event happens ; in a resolutive condition the sale is 
complete, and the thing sold, if delivered, becomes the property 
of the buyer, subject to his liability to be divested on the 
happening of the event. Thus a buyer under a suspensive 
condition cannot acquire by usucapio^ and he is not entitled as 
owner to the produce. (D. 18, 2, 4, pr. ; C. 4, 54, 3.) On the 
contrary, a buyer under a resolutive condition acquires by 
mucapio^ is owner of all the produce, and must bear the loss if 
the thing should wholly perish. (D. 18, 2, 2, 1.) It must be 
observed, however, that the resolutive condition, if the event 
happens, does not divest the buyer of the ownership ; it operates 
as a divestitive fact of the contract of sale, not of the owner- 
ship. Hence the seller must sue the buyer, if he refuses to 
give up the purchase, not as owner (by vindicatio), but as 
seller (by actio ex vendito). (D. 18, 5, 6; C. 4, 54, 3; D. 18, 
5, 2.) 

A farm is sold to Gains on condition that the sale shall hold good if no better offer 
is made vt^ithin six weeks. This is a suspensive condition. (D. 18, 2, 2, pr.) 

A farm is sold to Gaius on condition that if be changes his mind within six days 
the sale will be off. This is a resolutive condition. (D. 18, 1, 3.) 

"You may have the farm for 100 aurti; but if anyone before the kalends of 
January next offers better terms the sale is to be off*.” (D. 18, 2, 1.) Is this a sus- 
pensive or resolutive condition ? Ulpian answers that it depends on the intention of 
the parties. If they intended the sale to be complete, but to be rescinded if a better 
offer were made, it is a resolutive condition ; if, on the other hand, that Uie sale would 
be completed only if no better offer were made, the condition is suspensive. (D. 18, 
2, % pr.) This condition was called in diem addictio. 

In diem Addictio. — ^The sale was not broken ofif unless within the time agreed upon 
a bona fide purchaser was found (D. 18, 2, 4, 5) who offered a higher price, or speedier 
payment, or payment at a more convenient place, or better security for payment, or 
better terms in any respect {mdior conditio adfcrri), (D. 18, 2, 4, 6.) The offer 
must be accepted by the seller (D. 18, 2, 9), and the buyer must have declined to 
make an oflPer as good. (D. 18, 2, 7.) Hence the seller was bound to give notice to 
the buyer of the new offer. (D. 18, 2, 8.) If those conditions are fulfilled, the buyer 
must give up the produce [fructua) to the seller (D. 18, 2, 6, pr.), and the thing sold 
to the new purchaser. (D. 18, 2, 14, 4.) On the other hand, the buyer is entitled to 
his expenses for all beneficial expenditure on the thing sold. (D. 18, 2, 16.) The 


^ Vimm pura empHo est, aed tub eondUione rtaUvitwr, an vero eondUionalia ait magia 
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bajrer has, however, no claim against the new purchaser for the restoration of what he 
paid to the seller ; his only remedy is agaiust the seller. (D. 18, 2, 20.) 

A farm is sold on condition that if the purchase-money is not paid within a certain 
time, the sale shall be off. {Si ad diem pecunia toluta Twn wit ut fundus inemptus sit.) 
This is a resolutive condition, and is called lex commissoria. (D. 18, 3, 2 ; D. 18, 3, 1.) 

hex Commissoria. — The condition was that if the price were not paid within the 
time fixed, the sale should be rescinded, and the buyer idiould forfeit the earnest 
{arrkae), (D. 18, S, 8 ; C. 4, 54, 1.) Generally, also, it was agreed that if there 
was any loss on a second sale, the buyer should make it up. (D. 18, 3, 4, 8.) 
When such a condition is made, a seller has the choice of adhering to the sale, and 
suing the buyer for the residue of the price (D. 18, 3, 2 ; Vat. Frag. 8), or of rescinding 
the sale. But for this option he would occasionally be at the mercy of the buyer. 
Thus if a house sold were burned down, the buyer, undgr a resolutive condition, must 
sustain the loss (D. 18, 2, 2, 1 ; D. 18, 3, 2) ; but if by the simple expedient of not 
paying the residue of the price he could rescind the sale, the seller would be deprived 
of his rights. Once, however, the seller has made his election, he cannot afterwards 
alter his choice. (D. 18, 3, 4, 2 ; I). 50, 17, 75.) An acceptance of part of the 
purchase money after the time fixed by the condition, was held to imply an adherence 
to the contract of sale. (D. 18, 3, 6, 2.) 

V. Impossible and Illegal Conditions. — Suppose the event 
making a condition is one that cannot or ought not to occur, 
what is the effect upon the contract? An event physically 
impossible, and an event forbidden by law, stand, in refer- 
ence to this question, on exactly the same footing. What is 
illegality will be considered hereafter ; at present it is enough 
to point out the effect of an impossible or illegal condition in a 
contract. 

If an impossible condition be added to obligations, the stipulation is alto- 
gether invalid. Now a condition is held to be impossible if the very nature 
of things forbids its existence ; as if a man said, “ If I touch the sky with my 
finger, do you undertake to give it ? ” But if he stipulates thus : “ If I do not 
touch the sky with my finger, do you undertake to give it ? ” the obligation is 
understood to be made unconditionally, and therefore he can claim fulfilment 
at once. (J.3, 19, ii ; G, 3, 98.) 

But a legacy left under an impossible condition the teachers of our school 
think just as valid as if that condition had not been added. The authorities 
of the opposing school, however, think the legacy as void as the stipulation. 
And in truth it is hard to give a satisfactory reason for making any distinc- 
tion. (G. 3, 98.) 

The argument of the Sablniana waa, that when a man was dead he conld not make 
his will anew so as to avoid the evil consequences of having it declared void ; but that 
living persons could, if they pleased, make a new contract, and omit the impossible 
(Mr illegal condition. But the law of legacy and contract rested upon the same founda- 
tion, the intention on the one hand of a testator to make a gift, and the intention 
on the other of a promiser to bind himself ; and there appears no reason why a 
diffOTent rule of interpretation sh<ni]d be adopted in the two cases. Justinian, 
however, snpported the rule of the Sabqpans. 

Again, if any one had stipulated thus ; “ If a ship comes from Asia, do you 
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undertake to give to-day ? ” the stipulation is void, because it is framed so as 
to put what should be first last. But since Leo, of illustrious memory, thought 
that in the case of dowries this same stipulation, called praepostera^ ought 
not to be rejected, we have decided to give it full force ; so that not only in 
dowries, but in every case, a stipulation so framed is valid. (J. 3, 19, 14.) 

Again, a mandate given me to be carried out after my death is void. For 
it is held to be a general principle that no obligation can begin with the 
person of the heir. (G. 3, 1 58.) 

Possibly this rule was adopted to prevent evasions of the Statutes that prevented 
certain persons from taking as legatees, or limited the amount they could take. A 
stipulation that one's heir should pay a sum after one’s death was in effect a legacy. 
That various devices were resorted to for the purpose of evading these Statutes 
appears from the Digest. (D. 22, 3, 27.) 

No man can stipulate that a thing shall be given him after his death, nor 
yet after the death of him with whom he makes the stipulation. (J. 3, 19, 
13 j G. 3, 100.) 

But a stipulation framed thus, as if Titius were to say, “ At my death do 
you undertake to give it ? ” or “ at your death ? ” was not void among the 
ancients, and is valid now. [It means that the obligation is imposed at the 
very latest moment of the stipulator’s or promiser’s life ; for it seemed incon- 
sistent that an obligation should begin with the person of the heir.] Again, 
we can rightly stipulate for a thing to be given after the death of some third 
person. (J. 3, 19, 15-16; G. 3, 100.) 

And not even a man in another’s potesias could stipulate for a thing after 
his death, because he seems to speak with his father’s or master’s voice. 
Again, if a man stipulated for a thing “ to be given the day before I die or 
before you die,” the stipulation was void. [For the day before a man’s death 
cannot be told till death has followed. And again, when death has followed, 
the stipulation is reduced to one for past time, and is something of this sort : 
“ Do you undertake that it shall be given to my heir ? ” which is certainly 
void.] (J. 3, 19, 13; G. 3, 100.) 

Whatever we have said of death must be understood to be said also of 
capitis deminutio, (G. 3, loi.) 

But since, as has been said, all stipulations come to be valid through the 
consent of the contracting parties, we have determined to introduce into this 
branch of law a necessary correction. And so, whether it is after death or 
the day before the death of either the stipulator or the promiser for which 
the stipulation is framed, it is a valid stipulation. (J. 3, 19, 13.) 

The rule that a man could not contract in such a way as to benefit his heir only 
and not himself, was simply an instance of a wider rule that one freeman could not 
make a contract to bind or benefit another. (D. 2, 14, 17, 4.) (See Law of 
Agency.) 

Third — RESTRICTIONS ON INVESTITIVE FACTS. 

The reason why the law interferes to compel persons to per- 
form their agreements, is the enormous advantage to mankind 
of the confidence that arises from^the legal enforcement of con- 
tracts. That reason ought also to determine what contracts 
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pbould, and what should not, be enforced. In Applying thim 
reason, the first presumption is that every deliberate agreement 
should be sustained by the law. As a general proposition, it 
may be affirmed that every man is a fair judge of his own 
interest, and the mere fact of his making a promise is a strong 
reason for believing it to be for his advantage. But this rule is 
not without exception. 

In the first place, a promise extorted by force or fraud will 
no doubt be favourable to the promisee, but equally it will be 
prejudicial to the promiser. ^ 

In the second place, the nature of the promise may show that 
it cannot be beneficial, or that while beneficial to the parties 
concerned, it may be prejudicial to the welfare of the State. 
Thus, no State could enforce an agreement to do an act for- 
bidden by its law. 

Lastly, the presumption that a contract is beneficial, is 
destroyed when it is made by a child or by any one incapable 
of estimating rightly the consequences of his acts. 

The reasons for declaring contracts invalid may thus be con- 
sidered under three heads : (1) On account of the inducements 
by which they Avere entered into ; (2,) on account of the pro- 
mises conflicting with the welfare of the parties to the. contract 
or of the State; and (3) on account of the absence of judgment 
in the persons binding themselves. 

A. Agreements that are void on account of itteir ]\Iode 
OF Origin. Vis^ Metus, Dolus, Sine causa, lujusta causa. 

It is sometimes said that force or fraud vitiates consent, and 
is therefore fatal to a contract ; but it AV(juld be more accurate 
to say that force is inconsistent Avith free consent, and that 
consent should not bind anyone unless it is given freely. This 
distinction is taken by Paul with reference to the acceptance of 
an inheritance by a person appointed heir. Such an accept- 
ance, even if procured by force or fraud, Avas irrevocable, until 
at some time the Praetor interfered and annulled the act {res- 
titutio in integrum)- For, says Paul, although if left to my own 
choice, I would not haA^e accepted, still 1 preferred that to the 
threatened violence. (D. 4, 2, 21, 5.) ^ Again, the formal modes 
of manumission Avere not even to .the latest times vitiated hy 
force or fraud (p. 28). In like manner, the formal contracts 
were not void, although procured by force or fraud. Cassius, a 
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Praetor, whose year of office is not known, introduced an equit- 
able defence (exceptio doli), wliicli appears to have been avail- 
able also in cases of intimidation (metus). Ulpian saj’s Cassius 
was content witli the exceptio doli, quae est generalise (D. 44, 
4, 4, 3.) Cicero tells us that the actio and exceptio metus 
were introduced by a Prjctor, Octavius (BiC. 71). (Cic. Ver. 2, 
3, 65.) The alteration introduced by Octavius was that, 
whereas only a party to a contract could be met by the exceptio 
doli m. case of violence or intimidation, the exceptio metas could 
be employed when tlie introduction had been caused by a 
person not a party to the contract, (D. 44, 4, 4, 3.) Finally, 
the actio doll was introduced by the Prsetor Aquilius, a colleague 
of Cicero. 

For instance, if you, constrained by fear or led on by fraud, or falling into 
a mistake, have promised to a stipulator, Titius, what you ought not to have 
promised, it is evfdent that by the jus civile you are bound, and the action 
whose intentio is “ that you ought to give it” is of full force. But it is unfair 
that you should be condemned ; and therefore you are given an exceptio 
grounded on that fear or wilful fraud, or one framed in factum^ in order to 
r-esist his action. (]► 4, 13, i.) 

The non-formal cmitracts of ilife Roman law were said to 
be honae fidel ; in other words, they were ipso facto void ii'made 
through fear or fraud. 

I. 1 18 (Vi(dence) and Metus (Intimidation). 

Ifc Definition of Violence and Intimidation (Vis, Metus). 

“Violence” is when a contract is made in consequence of 
the actual exercise of superior force; (D. 4, 2, 2.) ^ 

“Intimidation ” is a threat of -such present immediate evil as 
would shake the constancy of man of ordinary firmness. 
(D. 4, 2, 5 . 7 .) 

Violence or Intimidation does' not vitiate a contract, unless 
it is illegal. 

A stipulation extorted Ly the threat of death or bodily tortneUt is voidable. 
(C. 2, 20, 7 .) 

A man is shut tip in ik house; ih order to induce him to make a promise. Such a 
promise oannot be enforced. (D. 4, 2, 22.) 

A person compels me to give him money by thrfeiteriin^ to destroy the title deeds 
of my freedom, which- are in his possession.’ The money can be recovered. (D. 4, 2, 4 ; 
D. 4» 2, 8, 1.) 

A usurer retains an athlete, and prohibits him from going to the games until the 
master of the athlete promi^ a sum not -due to the usurer. This promise is void. 
(D. 4, 2, 23, 2.) 


* Pis df majorii rei impetus qui rep^i non potest. 
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A person sells his house or gardens to a man that threatens him, if he does not do 
so, with the loss of his nomination for municipal honours. The sale is not vitiated by 
the threat. (C. 2, 20, 8.) 

In the course of an angry altercation, one of the parties uses threatening language 
to the other. This is not intimidation (Metua). (C. 2, 20, 9.) 

An owner of land hearing that his neighbour is coming to dispossess him with an 
armed force, takes to flight, and his neighbour takes possession. This is not possu.ssion by 
violence, because the owner ran away from a danger not immediate. But if the owner 
remained until the armed men had entered on the land, then the dispossession was by 
violence (re et armis). (D. 4, 2, 9, pr. ) 

A Pr®tor requires a defendant to make a stipulation to savo his neighbours harm- 
less if his house .should fall down, and informs him that if he refu'^es lie will give his 
house into the custody of the complainant. A stipulation made under this threat is 
valid, because it is in the exercise of the rnutor's jiirisdictuui, (D. 4, 2, 3, 1.) 

A magistrate threatens to condemn an innocent j>erson to death, but offers to let 
him off if he will promise by stiimlaiion to give him a large sum. This promise is not 
valid, because it is extorted by the unlawful exercise of his power. (D. 4, 2, 3, 1.) 

Titius threatens to accuse Gains of the crime of btcaling his cattle. Gains, with 
the hope of escaping prosecution, offers a large sum to 'ritius. This promise is valid. 
(C. 2, 20, 10.) 

A freedwoman wrongfully sued her patron, who threattmed again to reduce her to 
slavery for her ingratitude. She induced him to refrain from doing so by iiromising 
him a sum of money. The promise is valid, (I), 4, 2, 21, pr.) 

A person is caught committing a ciiine, as theft or ailulter}', and promises a sum 
under fear of assault. If the criminal is afraid not of the lawful punishment to which he 
has exposed himself, but of his life, which could not lawfully be taken, the intimidation 
is illegal. For it M'us not lawful to kill every one caught in adultery. (l>. 4, 2, 7, 1.) 
Those who took money to conceal a discovered adultery were liable U> punishment by 
the Ux Julia de adidtcriis. (D. 4, 2, 8,pr.) 

2. Violence and Intimidation {Vis, Melus)^ whether caused by 
the promisee or by a stranger to the contract, makes it void- 
able. The defence of violence or intimidation was said to 
be conceived in rem — that is, was available by whomsoever 
the violence or intimidation • was perpetrated. (D. 4, 2, 9, 1.) 
The terms of the defence were, “ If there was no intimida- 
tion.’* {Si in ea re nihil metus causa factwn est.) 

11. Dolus. — Cicero relates a case where a Syracusan banker, 
Pythius, induced a Roman knight of the name of Canius to buy 
gardens from him. The price was so exorbitant that the sale 
would have been set aside on the ground of fraud. Pythius, 
knowing this, obtained the consent of Canius to enter the price 
in his books as a sum due, according to the form of the expensi- 
latio. By this means the sale was merged in the written con- 
tract. Canius Avas sued on the written contract. Could lie 
plead fraud? No, says Cicero, for my colleague Aquilius had 
not then introduced the equitable defence of fraud in formal 
contracts. (Cic. de. Oflf. 14, 58-60.) 



A seller telling a lie to a buyer respecting the skill or pmiUum of the slave sold, 
must either make good the difference in value or submit to have the sale cancelled, 
(Paul, Sent. 2,17, 6.) 

A seller of land was liable to a penalty of double the value of the object sold if he 
told a lie concerning it. (Paul, Sent. 2, 17, 4.) 

A seller, who sells a statulihei^ supposing him to be a slave, must make good the 
loss to the buyer when the slave attains his freedom (D, 21, 2, 39, 4) ; but if he knew 
that the slave was a 8tatdihei\ he is bound to give compensation to the buyer, even 
before he attains his freedom. (D. 19, 1, 30, 1.) 

Titius sold a slave, saying in a general way that he was a Mulihr, but concealing 
the condition of his liberty, which he .well knew. This agreement does not diminish 
his responsibility. (1). 21, 2, 69, 5.) 

A creditor selling a pledge did not warrant against eviction, so far even as to be 
obliged to restore the price. But if he knew he had no right of sale, or that the pro- 
perty did not belong to his debtor, he was liable for concealing the flaw in the title. 
iD. 19, 1,11, 16.) 

Titius sells an estate, of which a certain part is not in his possession, and without 
informing the buyer of the fact agrees to sell the land within the limits of his jH)88eBBion. 
Titius must make good the loss. (D. 1 9, 1, 39.) The seller is bound to set forth truly 
the boundaries of the land. (D. 18, 1, 35, 8.) 

Gaius in treaty for the purcliase.of the farm of Titius went out with Titius to see 
it, After the visit, and before the contract of sale, a number of trees are blown down 
by the wind. Can Gaius claim the trees? Not as buyer, because the trees were 
severed from the land before the date of the contract ; but if Titius knew, and Gaius 
did not, that the trees had been throwm down, then Titius must pay the value of the 
trees. (D. 18, 6, 9.) 

Titius in selling land to Gaius does not inform him of a rent on the land {trihutum), 
Titius must give compensation if he knew the fact. (D. 19, 1, 21, 1.) 

Titius sells a house in Rome to Gaius, saying nothing about an annual sum payable 
for ail aqueduct. In an action for the price, Titius, having deceived the buyer by 
concealing the fact, must submit to a deduction from the j)rice. (D. 19, 1, 41.) 

A seller was not responsible for servitudes on the laud, unless he knew of their 
existence, and did not inform the buyer. (D. 21, 2, 75 ; D. 19, 1, 1, 1 ; P. 18, 1, 66, pr.) 

Titius, knowing that his land was subject to a particular servitude, made a 
special agreement that he would not be responsible for any servitude that might be 


* Ddum mahm Servius quidem ita definit, macldnationm quondam decipi~ 
endi caw«a, cum alM miulatur ct aliud tKjitur. Labeo autem ... sic definit 
omnm caUiddatm^ /o/iactam, machinatimm ad circumvtnicndum^falkndumf decipu 
Chdttm altei'vm adhibilam, Labeonis defluitio vera eBt.--(Ulpian.) (D. 4, 3, 1, 2.) 
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found. Thii agreement, notwithutanding, he muit give compensation for the servitude. 
(D. 19, 1, 1, 1 ; D. 21, 2, 69, 5.) 

A seller who did not inform a buyer of servitudes belonging to the land, if he knew 
of their existence, was liable for damages, if the buyer lost them by non-use. (D, 18, 
1 , 66 , 1 .) 

A seller knowingly sells a slave given to stealing. Although this is not within the 
edict if the seller is ignorant of the vice, he may be sued for damages, even before the 
slave has stolen anything. (D. 19, 1, 4, pr.) 

Titius, taking advantage of the ignorance of Gaius, sells him a female slave as 
a virgin, she having given birth to children. Although this was not a case where 
the .^dile’s edict required a warranty, yet Titius for his fraud must submit to a 
reduction of the price, or to have the slave returned. (D. 19, 1, 11, 5.) 

A person lets a farm that he knows to grow noxioi^ herbs, witlu)ut informing the 
farmer of the circumstance. Some of the cattle put upon the land are poisoned by 
the herbs and die. The landlord must make good their value. (D. 19, 2, 19, 1.) 

Titius sells Gaius some rotten wood for building. The result is that the house falls 
down. If Titius knew the wood was rotten, ho must pay for all the <l£iinage cau8e<l 
by the rotten wood ; if he did not know, then the x>rice is reduced to the sum that the 
buyer would have given if he had known the sti^te of the timber. (1). 19, 1, 111, j>r.) 

Titius sells an ox to Gaius. The ox is suffering from a oontagioiis disorder, which 
affects and destroys all the cattle of Gaius. If Titius knew that the ox was diseased, 
he must jiay the value of all the cattle of Gaius ; if he did not know, he can exact 
only what Gaius would have given if he had known the ox was diseased. (D. 19, 
1, 13, pr.) 

Titius sells Gaius a slave that had a vice of running away. The slave runs away 
from Gaius with much valuable projierty. If Titius knew of the slave’s vice, and did 
not mention it to Gaius, he must pay Gaius not only the price of the slave, but the 
value of the proj)erty carried away. If he did net kmnv, he is bound to return only 
the price of the slave. (Paul, 8ent. 2, 17, 11.) 

2. The defence of fraud waR available only when the fraud 
of the promisee was alleged (SI in ea re nihil doJo malo actoris 
factum est) : and when the fraud was perpetrated by a third 
party, the only remedy of the prorniser was against him in au 
action for fraud (actio de dolo). (D. 44, 4, 2, 1.) 

The burden of proving fraud rested upon the pei’son alleging 
it. (C. 2, 21, G.) 

III. Dolus, as want of valuable consideration (sine causa). 

A formal contract did not need a consideration, and prior to 
Cassius was not vitiated even by fraud. His innovation was 
intended to remedy this inconvenience of the civil law, so that 
men should not be able to avail themselves of its strictness and 
formality to act against natural justice.^ This remedy, having 
so wide a scope, applied where, although there was no fraud in 
the initiation of the contract, yet to insist upon its performance 
would have been against good conscience. This limit may be 

* Haru: exeeptionem [doti malt] Pi%etor proposuitt ne cui dolus suns, per occasionenh 
juris civilUf contra naturalem aequitutem prosit. (D. 44, 4, 1, 1.) 
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Tithis agrees to advance to Gams on loan : and Gaws, before receiving the 

moneYf pnmiises by stipulation to gi^e the fiiiiount to Titnis at a future day. The 
day arrives, but Gaius has iiev'er received the loan. If Titiiis bugs Gains on the 
stipulation, he will be repelled by the equitable defence of fraud {exceptio doli). (D. 
44,4,2,8.) 

Maevius, when sick, promised by stipulation 100 aurct to his wife’s cousin, with 
the intention that his wife should have the money after his death. He, however, 
recovered, and was sued by the cousin for the 100 awrL The cousin could be 
repelled by the plea of fraud. (D. 44, 4, 4, 1.) 

Gaius, under the false impression that he owed money to Sempronius, promised 
him the amount by stipulation. Sempronious, if he attempted to recover the money, 
would be defeated by tlie plea of fraud. (1). 44, 4, 7, 1.) 

A father promised a d(»wry for his daughter, and agreerl to Hnf)port her and her 
iervants. N<tt knowing that if he k(?[>t his daughter he was not bound to pay interest 
on the amount ]>romised .as dowry, he WTote to the husband admitting that he owed 
interest on the dowry. Could the liushand inaintain an action on the stipulation or 
chirograjdi for interest 1 Not without fraud, when the promise was made in error of 
law. (1). 44, 4, 17, jw.) If the j)romiae wa*re hy chirograph, the prondser could 
require the wwitten document to be delivered up to him. (D, 12, 7, 1, pr. ; D. 12, 

7, 8; C. 2, 5, 1.) 

IV.— Illegal Oox.srDERATION (Tupista or Tnrpis Gmaa), 

No contract could be enforced if it were made for an illegal 
consideration, in which the inducement, as distinguished from 
the promise, was illegal. (C. 4, 7, 5 ; C. 4, 7, 1.) Tlie defence 
is either fraud, or a statemeiit of the illegality {E,rcep>tio doli 
mali or Exceptio in factum). (D. 12, 5, 8; D. 45, 1, 123.) 

B. Impossible and Illegal Promises. 

(a.) Impossible Promises. 

A promise may be impossible to be performed either because 
the acts are physically impossible or legally impossible. Of the 

* Nil refert uti'umne ah initio ginc causa qvid datum, git, an cauga propter quam 
datum git, gecuta non git. (D. 12, 7, 4.) 
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latter sort, an instance is when I undertake to give the owner- 
ship of a thing to another, when the thing cannot be the object 
of ownership. Impossibilium nulla ohligatio est (D. 50 17 
185 .) 

If a man stipulates that something shall be given him which, in the 
nature of things, does not exist or cannot exist, — Stichus, for instance, who is 
dead, but whom he believed to be alive [a freeman he believed to be a 
slave, a sacred or devoted spot he thought subject to man’s law], or a hippo- 
centaur that cannot exist, — then the stipulation will be void. (J. 3, 19, i ; 
G. 3, 97, 97 A.) 


Titins Bells a locus religiosus pro puro to Moevius.* There is no sale, but Maevius 
has an actio in factum against Titius on account of the misrepresentation. (1). 11, 7, 
8 , 1 .) 


Julius agrees to deliver 100 tons of copper to Macvius. Julius has not got the 
copper, and cannot perform his contract. The contract is valid. Impossibility exists 
only when no human being can perform the promise. (1). 4.'), 1, 137, r>.) 

Titius and (laius agree by stipulation that (laius shall give Titius the same day 
100 aiirei at Carthage. The contract is made in Kome. If each])arty had jn-eviously 
notified to his agent in Carthage that such a jtromisc was to be made, there is ji.o 
impossibility in the perforiuance, and the stipulation is valid. (1). lo, 1, 141, 4.) 


The rule of I^iw is tlie same if a man stipulates that there shall be given 
him an object that is sacred or devoted, believing it to be under man’s law ; 
or public ’and set apart for ever to the people’s use, as a forum or a theatre ; 
or a freeman believing him to be a slave ; or a thing in which lie has no 
right to trade {co?nnicn'zin/i)^ or that is his own. And the stipulation will not 
remain in suspense, because what is public may become private, b(‘caiise the 
freeman may be made a slave; because the stipulator may obtain a right to 
trade, or the thing that belongs to him cease to be his : but it is from 
that moment void. Again, conversely, although at first the thing is made 
the object of a stipulation that is valid, if afterwards it comes in.o the same 
case as those above mentioned, and this not by the promiser’s doing, the 
stipulation is put an end to. And not even at the very first will such a 
stipulation as this be valid — ‘‘ Do you undertake to give me Lucius Titius 
when Ire shrill become a slave and the like. For what by its own nature 
is outside ownership by us. can in no way be reduced into obligatipn. 

(J- 3. 19. 2.) 

Everything that is the object of ownership can be brought into a stipula- 
tion, whether it js a moveable or landed property. (J. 3, 19, pr.) 

Commercium is capacity to acquire or disj^ose of property according to the forms of 
the jus^civile. 

Titius buys two slaves for one price. At the time of the sale one of the slaves 
was dead. The sale is void as to both. (D. 18, 1, 44.) 

Stolen goods, by the XII Tables, could not be sold. (D. 18, 1, 34, 3.) 

A fugitive slave also, by a Senatua ContuUuvn, was not capable of being sold. (D. 
18, 1, 35, 3*^ 

Grain for public distribution could not be -eold. (C. 4, 40, 3,) 

Further, a stipulation is .void in which a man through ignorance 



CONTRACT — GENERAL CHAPTER. 


a thing is his, stipulates that it shall be given him. For what is a man’s 
cannot be given him. (G. 3, 99.) 

Again, if any man stipulates that a thing that will become his shall in 
that event be given him, the stipulation is void. (J. 3, 19, 22.) 

Spots sacred or devoted, and also public places, as a forum or basilica, it 
is in vain for anyone to buy knowingly. But if he buys believing them, 
through the vendor's deceit, to be private property, or profane, he will have 
an actio ex empto^ that since he may not have the object, he may yet recover 
what it would have been worth to him not to be deceived. The rule of law 
is- the' same if he buys a freeman for a slave. (J. 3, 23, 5.) 

Gaius stipulates for a sword belonging to himself to be given to him if a certain 
event happens. Before the eVlint happens the sword ceases to belong to him. The 
stapulation is valid. (D. 45, 81.) 

Titius is owner of an estate of which he has not the possession. From the person 
in'possession he buys the right of possession, in order that in a suit for the recovery 
of the property he should be defendant, and so escape the necessity for making out his 
title. The sale is valid, although, ex hypotheaif the thing is his property. (D. 18, 1, 
H 4.) 

Gaius Bells a htreditak to which he haS no right. If the hereditas sold actually 
edtists, he must pay its value ; but if no hereditas exists, he must restore the price, and 
p 4 y any expenses the buyer has incurred or other damages. (D. 18, 4, 8 ; D. 18, 4, 9.) 

Titius buys Stichus from Gains. Stichua, however, is really free. Is the sale 
Valid T If both Titius and Gaius believe that Stichus is a slave, many hold that the 
gile is valid ; so if Gaius, the vendor, alone knows ; but if Titius, the buyer, knows 
that Stichus is free, the contract is invalid.- (D. 18, 1,-70; D. IS, 1, 4 ; I^. 18, 1» 
34, 3.) 

Titius buys a slave that both he and the vendor believe to be alive. At the time 
ctf the sale the slave is dead. There is no contract. (D. 18,1, 15, pr.) 

Titius bought a house from Gaius, neither of them knowing that at the time of 
Biale the house was burned to the ground. Nerva, Sabinus, and Cassius hold that the 
sale is void, and the price, if paid, can be recovered. Neratius says that if it is only 
jMirtially burned, so that a half or more of it remains, the sale is good, and a fair abate- 
ment is to be made from the price ; but if it is more than half burnt, the sale is void. 
Suppose Gains, the seller, alone knew, and Titius did not. If the whole house is 
burnt, the sale is void ; if any considerable part remains, the sale is valid, but the 
tfeller must pay damages. If Titius the buyer knew, but not Gaius the vendor, the 
sale is good, and the whole price must be paid. If both knew that it was burnt in 
whole or iu part, both have made dolus and the contract is void. (D. 18, 1 , 57 , 
pr.-3.) 

(b.) Illep^al promises. 

Promises are void when they are made against some law, or 
public policy, or morality. (C. 2, 3, B.)' 

A promise for some base end, as to- kill a mart or to commit sacrilege, is 
riot valid. (J. 3 » * 9 ^ 24 .) 

No mandate is binding that is contrary to good morals, as when Titius 
gives you a mandate to steal, to do harm, or to injure any one. For although 
you undergo punishment on account of that very deed, yet against Titius 

have no action. (J. 3, 26, 7 ; G. 3, ijy.) 

A person under twenty promised by stipulation to release his debtor if he manumitted 
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ft Blftve. ^ig is void, as against the policy, although not the precise terms, of the Ut 
JBlia Sentia, A person above twenty could do so. (D. 45, 1, 66.) 

An agreement that one of the parties to a contract should not be responsible for his 
wilful acts and defaults {ddw) is void. (D. 18, 6, 17, pr. ; D. 2, 14, 27, 3.) 

An agreement not to sue if any theft or injuria be committed is void. But after 
a delict is committed (as theft), an agreement may be made not to sue the wrongdoer. 
(D. 2, 14, 27, 4.) 

Can a vendor impose on a purchaser an obligation not to sell without the consent of 
his neighbour, or not to bury anyone on his land ? He could not, by mere pact, but 
he could by a stipulation with a penalty, because the prohibition was not illegal and 
the penalty could be enforced. (D. 2, 14, 61 ; D. 1 1, 7, 11.) But Justinian sanctioned 
all such pacts as had for their object to prevent the conversion of private property into 
a public or sacred thing. (C. 4, 54, 9.) » 

** If you do not make me your heir, do you promise me 100 aurei f ” Such a stipu- 
lation is void, because it is discreditable {contra honos mores) to be casting eyes on a 
living man’s inheritance. (D. 45, 1, 61 ; D. 27, 6, 2, 2.) 

An agreement between two that the survivor should have the whole of the deceased’s 
property is void, unless between two soldiers taking the risk of a coming battle, (C. 
2, 3, 19.) 

An agreement among heirs expectant to take the property of the deceased in certain 
shares is void, unless the deceased agreed to it, and did not change his intention up to 
his death. (C. 2, 3, 30.) 

An agreement in a marriage settlement {factum dotale) that the wife should, along 
with her brother, take her father’s inheritance in equal shares, is void, as depriving the 
father of freedom of testamentary bequest. (C. 2, 3, 15.) 

A woman in marrying a man stipulated for 200 aurei with her husband, if he should 
renew his intercourse with a concubine he had at the time of the marriage. The con- 
tract is valid. (D. 45, 1, 121, 1.) 

“ If I marry you, will you give me 10 aurei ? ” This is void, unless the 10 aurei 
are to be a dowry, because it introduces a mercenary element into marriage. (D. 45, 
1,97,2.) 

“ If by your fault a divorce occurs, do you jjromise to give 10 aurei f ” Tliis stipu- 
lation is void, because it interferes with the freedom of divorce {libtra viatrlmouia esse 
antiquitus placuit), and because the parties ought to be con Lent with the penalties 
fixed by law. (C. 8, 39, 2.) But it was valid if it reserved jjenalties not exceeding 
those fixed by law'. (D. 4.'), 1, 19.) 

Titia had a son Maevius by her first husband, and she married Gaius Seius, who had 
a daughter Cornelia. Titia and Seius betrothed Maevius to Cornelia, and both Titia 
and Seius agreed to pay a penalty if they obstructed the marriage. Gaius Seius died, 
and Cornelia refused to marry Maevius. Were the heirs of Seius liable for the penalty ? 
No, because it was indecent to annex a penalty to the continuance even of an existing 
marriage. (D. 45, 1, 134, pr.) 

A person promises by stipulation to marry his adopted sister. The contract is 
void, even if the sister is afterwards emancipated. (D. 45, 1, 35, 1.) 

An agreement by which one person undertakes to conduct a lawsuit of another, 
receiving a certain share of the proceeds {pactum de quota litis)^ is void ; but an agree- 
ment to advance money on loan to support litigation is valid, if nothing but the money 
lent with lawful interest is to be returned. (C. 4, 35, 20; D. 2, 14, 53 ; I). 17, 1, 7.) 

An agreement for the sale of a poison that, even when mixed with other ingredients, 
serves no useful purpose, is void ; if when so mixed it is of use, the sale is valid. 
(D. 18, 1, 35, 2.) 

The chief physicians {Arddatri) co';ild take ft reward from their patients w’hen 
recovered, but could not enforce any prumise of remuneration made by them when 
Bick. (C. 10, 52, 9.) 
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0 . Incapacity of Person. 

(a) Incapacity arising from the civil law. 

L Slaves and freemen m mancipio. 

As regards slaves and persons m mancipio^ the rule of law is that they 
can come under no obligation, either to the person in whose potestas or 
mancipiuni they are, or to anyone else. (G. 3, 104, as restored.) 

In every contract there are a creditor and a debtor. A 
person may be incapable ol being a creditor, but capable of 
being a debtor ; or he may be <?apable of being a debtor without 
being capable of being a creditor. Incapacity must be con- 
sidered with reference to those points separately. 

1. A slave could not be a creditor, so as to bring an action. 

Even a statuliher^ a slave to whom freedom has been given 
subject to the happening of an event, cannot make himself a 
creditor, (C, 4, 14, 1.) Nevertheless in some instances effect 
was given to contracts made by slaves. 

A slave is manumitted and instituted heir, subject to Or condition by the will of his 
master. Before the condition was fulfilled, he made a compromise with the creditors 
of the estate. Afterwards the event hai)])ened, and he entered on the inheritance. 
Could the heir now meet the creditors, if they sued for their whole debts, with the plea 
that they had by agreement waived their rights? {Exceptio pacti.) No, because a 
slave was as incapable of making a pact as a contract. But he was not left without 
remedy. He could use the defence that the demand of the creditors was against good 
conscience {exaptio doli), (D, 2, 14, 7, 18.) 

A master owes (as a nataralis ohlUjatio) a sum to his slave, which on the slave’s 
manumission he i>ays to him, thinking he was compelled to do so by the law. In 
this the master was wrong, but he cannot recover the money, because the debt was 
binding in conscience {quia naiuralc aynovit dchitum). (D. 12, 6, 64.) 

2. A slave cannot be a debtor. The . promises made by a 
slave do not bind him, after attaiiiing freedom, so as to subject 
him to any action. By their contracts, slaves cannot bind 
themselves, according to the civil law ; but according to the 
law of nature they cau be either creditors or debtors.^ (D. 44, 
7, 14.) In a few other cases, also, as deposit and mandate, 
good conscience requires slaves who have been freed to deliver 
up that which is not their own, but is held in confidence. 

A woman appointed her husband her heir, and gave freedom by way of trust to her 
slaves ; among others, to Stichus, her husband’s steward. She dies, and in the absence 
of her husband Stichus obtains his freedom by decree. No action lies at the instance 
of the husband against Stichus to make him account for his administration. (D. 40, 
6, 19, pr.) 

^ Ex conti'actibus autem civUitei' quidem nbn oUigarUur; ted naturaliter oWgantur 
et obligatU. (D. 44, 7, 14.) 
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StichuB induced his master, Sompronins, to manumit him, by promising a sum of 
money. After the manumission Sempronius neglected to require a stipulation. He 
has nevertheless an actio in factum against Stichus, on the equitable ground that he 
has manumitted Stichus. This is a considerable step, because although Stichus was free 
before he could be called on to perform his part of the contract, yet he was a slave 
when the agreement was made. But here the special character of the equitable con- 
tracts came into play. The duty imposed on Stichus arises from the perfi>rmance of 
Sempronius, and it therefore does not exist until Stichus is free. ((\ 4, 14, 3.) 

Stichus receives a loan from Titius, and with the money buys his freedom. Titius 
has no action against Stichus to recover the loan (C. 4, 14, 2), but if Stichus pays 
Titius, he cannot ask back his money on the ground that it was not due. (D. 46, 

3, 83.) 

Stichus applies for a loan to Gains. Gains requires^ecurity. Stichus gives him 
in pledge another slave, forming part of his pecuUum. He also induces Titius, a 
freeman, to become surety for the debt, and another freeman, (h)rm'lius, to mort- 
gage a small farm. What remedies has Gains? He c.aiinot sue Stiehiis, but he 
can keep the slave, comi)el Titius to pay the debt, and Cornelius to surrender the 
farm — all, if necessary, until he has recovered the whole of the iiioiu y lost. Tlic 
reason is, that the debt of Stichus is binding in conscience {natumlin oldlyatio). (D, 
12, 6, 13, pr.) 

A silver vase is given to a slave Painphilus for safe custod}'. Pamphilws is 
manumitted. The owner can sue him for the restoration of the vase. (D. JG, 3, 
21 , 1 .) 

A slave, Stichus, in obedience to a mandate executes certain orders. For what ho 
does in slavery he cannot be sued on attaining his freedom, unless ho cv>ntinueH to act 
after gaining his freedom on the same mandate, and w'hat he does after iiianuniiMsion 
is so closely united with what he did before manumission as to be ins«.‘i)arab]o. Thus 
Stichus buys land and builds on it, and the buihling falls into deoay. After manu- 
mission he lets the land. This alone c.an be made the subject of an action, not tlic 
purchase of the land, a quite different transaction, completed while he was still in 
slavery. (D. 3, 6, 17.) 

3. The incapacity of a slave to contract is tlms on a level 
with his incapacity to own property. But just as a sla^t} could 
enjoy quasi rights of property, so he might have to llic e.xtent 
of his pecullum a capacity for contract. We saw that as between 
the master and tlie slave the pec uliuni had no stdjstantial legal 
existence; as between the slave, however, and third parties, 
the pecullum was treated as the slave’s property. The slave, 
indeed, could not appear either as plantiff or defendant in a 
court of law, hut when he was creditor his master could sue, 
and when he was debtor his master could be sued, and was 
responsible to the extent t)f the pecullum. Generally, then, it 
may be said, that to tlie extent of the pecullum a slave could 
make contracts, and bind himself in every case where a free- 
man could do 80 . (D. 15, 1, 29, 1.) 

Thus if the slave were under the age of puberty, he was bound only where a free 
boy would be bound, if he had not obtaftied the consent of his tutores, (I). 15, 1, 1, 

4. ) There were, however, two noteworthy limits to the remedy of a slave’s creditor ; 
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(1) the mHfter had a right to deduct all claims he himself had against the slave 
(D. 16, 1, 9, 2) ; and (2) he was not liable if the slave gratuitously undertook to 
answer for the debt of another. (D. 15, 1, 3, 6.) A slave could, however, be 
a surety if it was for the sake of his own peculium, (D. 15, 1, 47, 1.) The remedy 
of the creditor of a slave was the actio de pecvlio against the master. It could be 
brought at any time while the slave was under his master, and for one year after his 
manumission. (D. 15, 2, 1, pr.) 

When the amount of the peculium is in question, there is first deducted 
all that the slave owes to his master, or to anyone in his potestas^ and 
what remains over is alone understood to be the peculium. Sometimes, 
however, a slave’s debt to a person in his master’s potestas is not deducted 
from the peculium^ as wlvtn the debt is due to a person forming part of that 
very s\?iVG^s peculium. Now the bearing of this is, that if a slave owes any- 
thing to his vicai'ius that sum is not deducted from his peculium. (J. 4 , 7, 4 ; 

G. 4, 73-) 

Vicariua is a slave held by another as part of his peculium. 

There are, besides, certain actions in which we do not seek the entire sum 
that is owed us, but in which we sometimes obtain the entire sum, some- 
times less. For example, if w^e bring an action against the peculium of a 
son or slave, and the pecidium is not less than we seek, then the father or 
master is condemned to pay the entire sum. But if it is less, then the 
judex condemns him to pay so far as the peculiinn wdll go. How the 
word peculium ” is to be understood we will set forth in its own place. 
(J. 4) 6 , 3^0 

Jl/cr.r JWnUaris . — *\Vhen ihe pecvlivm was employed by the 
slave, with the knowledge of his master, as capital iu business, 
the liability of the master was somewhat increased. (D. 14, 4, 
1 , 2 .) 

Another action, too, has been brought in by the Pra?tor, called tj-ibuioria. 
[It lies against a father or a master, and was established by the Pnetor’s 
edict “ Concerning retail trade and goods.”] For if a slave engages in some 
special trade wdth his master’s knowledge, and contracts any debts therein, 
then the Pr.xtor lays down the law thus : — All the capital sunk in the trade 
and the profits he orders to be shared between the master (if anything shall 
be due to him) and the other creditors proportionally. The master is 
allowed to allot the amounts, and therefore if any creditor complains that 
his share is less than it ought to be, the Praetor gives him this action, called 
tribuioria. (J. 4 , 7 , 3 ; G. 4 , 72 , as restored.) 

The chief differences betw’een the peetdium simply, and when it was u'led in trade 
{merx pend iaris), iu addition to the mode of distribution, are (1) that if the master 
forbids the slave making contracts, as by a notice in the shop, he cannot be sued by 
the actio trdmtoria^ although he is still liable generally in respect of the peculium. 
(D. 15, 1, 47, l)r.) (2) The actio de peculiu can be brought against a purchaser of a 

slave, but not the actio tributoria (D. 14, 4, 10). (3) The actio trihutoria is not limited 

to a year after the manumission of the slave, but is perpetual. (D. ] 4, 4, 7, 5.) A 
creditor could not bring both actions ; he must elect between them. (D. 14, 4, 12.) 

11. Persons under potestas or manus. 
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As^ we have made mention above of the action that is brought against the 
pecuhuin of Jiltifamilias and of slaves, we must needs call for more careful 
attention to this, action and to the rest that are usually given on the same 
account against parents or masters. Now, whether it is with slaves or with 
persons in potestas of a parent that business is transacted, the rules of 
law that are observed are pretty much the same. To avoid, therefore, a 
wordy discussion, let us direct our remarks to the case of slave and master, 
with the understanding that the same remarks apply also to children tn 
potestate and their parents. If any special rule is observed in regard to the 
latter, we will point it out separately. (J. 4, 7, pr. ; G. 4, 69.) 

Blit just as we saw, in the case of property, that a son could 
become a true owner to all intents and purposes {pecuUum 
castrense ) ; so again, under contract, the disabilities of a son are 
not so great as those of a slave. One distinction is obvious. 
The disabilities of a son under potestas were temporary ; the 
death of his father released him ; a slave was a slave for ever, 
unless released by manumission. The distinction is brought 
out in Adstipulatio, 

Again, a slave in becoming an adstipulator acts in vain, although by a 
stipulation in any other case he acquires for his master. The same rule 
holds for a person in mancipio^ according to the better opinion ; for he is in 
the position of a slave. He, again, that is in a father’s poicstas^ acts not in 
vain, but he acquires nothing for his parent, as he would by stipulation in 
any other case. And even against himself an action is available only if he 
goes out of the potestas of his parent without a capitis deminutio — by his 
father’s death, for instance, or by being himself installed as Fla)ficn Dialis. 
What we have said must be understood to apply to a fUiaJainilias and to a 
wife in manu as well. (G. 3, 114.) 

1. A person under to cannot be either creditor or debtor 
to his paterfamilias. 


Again, a stipulation is void if made by you with a person in your power ; 
or conversely, if made by him with you. But a slave can come under no 
obligation either to his master or to anyone else ; whereas filii/amilias can 
come under obligation to others. (J. 3, 19, 6 ; G. 3, 104.) 


2. In respect of other persons, the goncnil rule is that a son 
cannot be a creditor, but may be a didnlor, and can be sued on 
his contracts. This makes a marked difference between the 
son and the slave. (D. 44, 7, 31).) 

,(1.) Filmsfaniilias as creditor. — The general rule was that a 
son acquired for his father, not for himself. We have already 
seen under what circumstances a son could sue fjr injuries done 
to him (p. 50). He could also sue in the action for depo.ntum 
(D. 16, 3, 19) ; commodatum and the interdict quod vi aut clam 
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(D. 44, 7, 9) ; and generally the innominate equitable contracts. 
(D. 44, 7, 13.) 

(2.) Filimfamilias as debitor, — When a son mates a promise, 
he can be sued exactly as if lie were a paterfamilias. (D. 45, 1, 
141, 2 ; D. 46, 4, 8, 4.) If he has a peculium^ his paterfamilias 
may also be sued. (D. 15, 1, 44 ; D. 15, 1, 45.) 

Gaius, son of Titius, i« a member of a firm. Titius emancipates him. Does this 
dissolve tlie partner.sliif), and against whom have the other partners a remedy? The 
partnership is not dissolved, although it would have been if Gaius had been a slave. 
(I>. 17, 2, 58, 15.) The partners have an action against Titius (so far as Gaius has any 
peculiun}) ftn' all obligationsMncurred before the emancipation. Also Gaius can be 
sued in respect of all his transactions with the firm before or after the emancipation. 
(D. 17, 2, 58, 2.) 

It imist be remembered that in respect of peculium castrense 
a son was as perfectly capable of making contracts as if he 
were not under pofestas. 

It is most probable that between a son and a daughter under 
pofestas the Komnn law recognised no difference in respect of 
the capacity to contract. (D. 14, 6, 9, 2.) 

111. Women in tutela. 

The rule of law is the same for women z;/ itiiela. (G. 3, 108.) 

It will he convenient to defer this head of incapacity until tlie “Perpetual 
Tutelage of Women” is examined, (See Div. II.) 

(b.) Incapacity arising from Mental Weakness; 

I. Mental alienation {furiosi, mente capti), 

A madman can transact no business, because he does not understand 
what he is doing. (J. 3, 19, 8 ; G. 3, 106.) 

The incapacity of the insane is absolute. They are incapable 
of either judging prudently of their own affairs, or of under- 
standing the effect of their own acts. They cannot, tlierefore, 
acquire any rights that involve consent; tliey cannot be 
creditors any more than debtors. (D. 44, 7, 1, 12 ; D. 50, 17, 
40.) For this purpose, acute insanity {furor) or imbecility 
{dementia) has the same effect. (C. 5, 4, 25.) In the case, how- 
ever, of those subject to paroxysms of insanity, separated by 
lucid intervals, there was no reason why their legal incapacity 
should be sustained ; and, accordingly, it was held that a 
person, sometimes insane, could, wlicii in a rational mood, 
bind himself and others by contract. (C, 4, 38, 2.) A question 
arose in regard to those under curators, whether in a lucid 
interval the office of curator wa& only suspended, or whether 
the return of the patient to sanity, although he was not per- 
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manently recovered, made the appointment altogether void. 
Justinian enacted that the curator’s office should not be 
affected, but that while the lucid interval lasted the curator 
should refrain from acting. (C. 5, 70, 0.) 

II. Persons under the age of puberty (impuheres). 

1. Could they be creditors'? The answer is clearly and 
indisputably in the affirmative. 

A pupillus can bring another under obligation to him even without 
authority from his tutor. But what we have said of pupilU is true only of 
those that already have some understanding. For an infant, or very nearly 
so {infant iac proxiuius\ differs little from a madman, because///'///// at such 
an age have no understanding. But in the case of those that are not 
infants, but only very nearly so, for their benefit the law is interpreted very 
favourably, so that they have the same rights as those that are very near 
puberty. (J. 3, 19, 9^10; G. 3, 107-109.) 

According to the text, a child that can speak can be a stijm- 
latof, but not a promise!*; a creditor, but not a debtor. (D. 2i>, 
8, 9, pr. ; C. 8, 89, 1.) 

2. Could they bo debtors ? 

A pupillus can rightly transact business of any kind, if only his tutor is 
employed, whenever his authority is needed, as when the pupillus himself 

is coming under an obligation. (J* 3, i9> 9 '» 3» ^<^70 

But a child under puberty in his parent’s pfotistas cannot, even with his 

father's authority, come under an obligation. (J. 3, 19, 10.) 

What legal effect, if any, belonged to those promises made 

by cliildreii, under the age of puberty, without the sanetion of 

a tutor t Did such promises give rise to natural obligations, or 

were they absolutely void ? Ou this (question may be ranged 

in controversy the classical jurists as well as their modern 

commentators. 

Kufinus, a jurist who seems 'to have been a contemporary of 
Paul and Llpian, answers the question with an unqualified 
negative (D. 44, 7, 59), and Neratius, who attained promotion 
under Trajan and Hadrian, clenches his view by the statement, 
that even if a pupillus pays a debt contracted without the sanc- 
tion of a iutor^ he may recover the money, because it is not even 
a debt due by conscienefe {quia net nutura dehet). (D. 12, 6, 41.) 
On the other hand, tlie names ot three far greater jurists, 
Papinian, Paul, and Ulpian, can be quoted on the opposite 
side. (D. 46, . 3 , 95, 4; D. 46, 2,.l, 1; D. 35, 2, 21, pr.; D. 3, 
5, 3, 4.) T-ke Aveight of- authority, therefore, rests with the 
view that a pupillus contracts a natural obligation, when be 
acts without the sanction of his tutor. 
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111. Minors {minores viginti quinque annis). 

The Roman law, which in its earlier stage left women all 
their lifetime either under potestas or tutela^ was singularly 
indulgent to the male sex, and a boy suflSciently mature to 
be capable of marriage at once attained his legal majority. In 
the course of time the inconvenience of so vague a standard led 
to the fixing of fourteen years as at once the age of puberty and 
of legal majority. Before B.C. 183, a law (lex Plaetoria) was passed 
deciding that those who took fraudulent advantage of minors 
under twenty-five shguld be criminally punishable. (C. Th. 8, 
12, 2.) This remedy was too severe to be of much practical use, 
and accordingly we find that the law was finally determined by 
the edict of the Praetor, who provided a remedy more suited 
to the necessities of the case. The intervention of the 
Praetor was guided and limited by a spirit of equity. It was 
his object to prevent minors being taken advantage of, while 
avoiding the equally great danger of nullifying their legal acts, 
and so depriving them of the benefits, as well as the snares, of 
contract. (D. 4, 4, 24, 1.) We must start, therefore, with the 
proposition that, except in so far as the Prsotor interfered, a 
person above the age of puberty had full legal capacity for 
every species of contract. Moreover, if a minor chooses to 
have a curator, he could not bind himself without the consent 
of his curator; but if such consent was given, the contract 
could upon no pretext be upset. (C. 2, 22, 3.) If, however, no 
curator was appointed, a minor could enter into any contract, 
and bind himself efioctually, even as surety for another (D. 4, 
4, 7, 3), subject to this qualification, that if an undue advantage 
had been taken of his youth, or by his own imprudence, with- 
out the fault of the creditor, he had unwisely contracted an 
obligation, he could apply to the Prastor to have the transaction 
rescinded {ref<tltufio in iniegruin). (D. 4, 4,49; D. 4, 4, 7, 1.) It 
was not necessary that the creditor should have taken in the 
minor ; it was enough if the minor by his own folly had 
contracted au obligation that would inflict upon him serious 
loss. (C. 2, 22, 5, pr. ; C. 2, 22, 5, 1 ; D. 4, 4, 44.) In con- 
sidering this point, the Prnetor was not tied down to the 
event; the question was "whether, having regard to the cir- 
cumstances at the time, tlie contract was an imprudent one. 
(D. 4, 4, 11, 4.) No relief was given when the minor had 
himself been guilty of fraud. (*D. 4, 4, 9, 2.) If on attaining 
twenty-five a minor ratified any contract previously made 
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by him, the contract could not be called in question. (C 2, 
46, 2.) 

IV. Spendthrifts (Prodigi). 

Spendthrifts interdicted from the management of their pro- 
perty are at the same time disabled from making contracts that 
would impair their estate. (D. 50, 17, 40.) 

Fourth — E xtension of Investitive Facts — Agency. 

A perfect type of agency implies three tilings — (1) that the 
authority of the agent is derived from the consent of the 
principal ; (2) that the agent can neithe?* sue nor be sued in 
respect of the contracts he makes for liis principal ; and (B) 
that the principal alone can sue or be sued. If A, acts for B. 
without B.'s knowledge or consent, he may make himself re- 
sponsible to B., but he is not an agent. If tlie agent alone 
can sue or be sued, there is no real agency. Thus in an 
ordinary mandate, if A. asks B. to buy the farm of C., and B. does 
buy it, A. cannot sue C. on the contract ; he can only compel B. 
to sue C., or rather compel B. to allow him to sue C. in B.’s name. 
In like manner C. cannot sue A. the principal, but must sue B., 
who has in turn an action against A. for indemnity. Again if 
either the agent or the principal may be sued, then the agent 
is personally responsible for the performance of the contract, 
and in effect is a surety. In order, therefore, to have true 
agency, it is necessary that the agent should act by the 
authority of the principal, that the agent should be entirely 
irresponsible, and the principal exclusively resj^onsible. 

The early Roman law of Contracts was absolutely destitute 
of the notion of agency. Two reasons may be assigned for 
this poverty. In tlie first place, the rule that everything 
acquired by a slave or son under potesfas belonged to the 
paterfamilias, removed to a certain extent any urgent necessity 
for an elastic law of agency. But, in the second place, it must 
be remarked that the absence of agency characterises every 
department of the ancient law. We have seen that no agency 
was admissible in the formal modes of conveying property 
(p. 178) ; we shall see that under the old forms of Civil Procedure 
{legis actiones) the principle was rigorously enforced that one 
freeman could not represent another. In the law of Property, 
agency was admitted through the doctrine of possession ; in 
the law of Procedure attornejrs or procurators were admitted 
through the introduction of a more flexible form of proceeding 

2 Q 
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(/^ormwfe). The prohibition of agency is thus directly connected 
with the important distinction that runs throughout the whole 
Roman law, — the distinction between formal and non-formal. 
No agency was ever admitted in the Roman law in respect of 
any formal transaction ; and where agency was introduced, it 
was by superseding the formal by a non-formal element. 

It is not difficult to understand how the idea of agency or 
representation should appear incongruous in respect of formal 
transactions. The old forms of mancipation cessio in jure^ stipu- 
lation legis actiones, were highly solemn and dramatic. They 
possessed in the ejms of the Romans a species of sacramental 
efficacy. How, then, could the benefit of one of these cere- 
monies be given to a person that liad taken no part in them, 
had repeated none of tlie sacred words, nor performed a single 
act in the ceremony 1 We can easily understand how to an 
old Roman it was absolutely inconceivable that the duty or 
right acquired through the observance of the solemn forms of 
law could be transferred to a person taking no share in the 
performance. We have now to consider the steps by which 
the Roman law approached — it never reached — a true law of 
agenc3^ 

I. To what extent did the old law provide, within the circle 
of the family, a substitute for agency ? 

For the present purpose no distinction exists between slaves, 
persons under the potestas, wives in nianUy and free persons in 
mancipio. To all alike the rule applies, that all rights they 
acquire (whether in rem or in personam) belong to the person in 
whose power they are. 

After setting forth the kinds of obligations that arise from contract, or as 
if from contract, we must note this — that we can acquire not only through 
ourselves personally, but through those persons that are in our potestas 
[ma7ius or niancipiiwi ] ; our slaves, for instance, or sons. But between 
those there is a distinction. What we acquire through our slaves becomes 
entirely ours ; but what we acquire through our children in potestate, as 
the result of an obligation, must be divided after the fashion of the distinc- 
tion made by our constitution between the ownership and the usufruct of 
property ; so that of all the advantages coming to him from the action, the 
father may have the usufruct, while the ownership is reserved for the son. 
(It is understood, of course, that the father brings his action in accordance 
with the division made by our recent constitution.) (J. 3, 28, pr. ; G. 3, 163.) 

In the case of children under the potestaSf the disability in contracts, as it flows 
from, so it does not go beyond, the disability in property. To the extent to which a 
child is an independent proprietor, he can contract freely. 
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Whether it is for his master or for himself, or for his fellow-slave, or 
without naming any person, that a slave stipulates, what he acquires goes to 
his master. The same rule of law applies to children, too, in a father^s 
potestas^ in the cases in which they can acquire. (J. 3, 17, i.) 

Here there are two of the eleraents of agency, but the third 
is wanting. The owner alone can sue, the slave cannot: so 
far that agrees with the correct idea of agency. But the 
great difference between* tliis case and agency is, that the 
acquisition takes effect by operation of law, without the 
knowledge or authority of the master, fftid even in opposition 
to his express command. (D. 45, 1, 62.) The slave is a 
conduit-pipe, not an agent ; he is a mechanical medium for 
transmitting rights, not an authorised agent to contract them. 
The slave is regarded as the mere voice of his master. (D. 45. 
1, 45, pr.) Tliis relation has sometimes been explained by the 
terms “ unity of person : ” there is a unity of person between 
slave and master, father and son, such as to make the act of 
the slave or son the act of the master or father respectively.^ 
A more successful attempt at darkening counsel by words with- 
out understanding could scarcely be imagined. The word 
'‘person” has at least four distinct juridical meanings, and 
when we add to so equivocal a term the additional idea of 
“unity,” ambiguity attains a climax. We had better, therefore, 
be content to state the rule in plain and intelligible language, 
as it is stated in the passage from the Institutes, 

A slave belonging' to Titiua, under the false idea that he belonged to Gains, made 
a stiimlation for 10 aurd to be paid to Gaius. Neither Titius nor Gains can sue for 
the money not Gains, because he is not owner ; not Titius, because the stipulation 
has been made cxpvcssly for (jiaius, to whom alone the promiser intended to bind him- 
self. (D. 45, 3, 30.) 

Stichus stii)u]iites with Pampbilus, a freedman of his master Titius, for the usual 
services require<l from a freedman {opevae lihci’tovuni). The stipulation is void, because 
these services can be due only to the patron himself. (D. 45, 3, 38.) 

Stichus being ill, is abat)doned by his master. He recovers and stipulates for 
1 aureus from Cornelius. This is void, for it does not accrue to his master, who has 
given t»im up ; nor can it accrue to Stichus, who still continues a slave. (D. 45, 3, 36. ) 

Exception. — But when some act is one of the points in a stipulation, 
then in any case the person of the stipulator is a point also. If, for 
instance, a slave stipulates that he shall be allowed to pass on foot or drive, 

^ The phrase, indeed, occurs in the Code {C, 6, 26, 11, Cum et natura pater et 
filius eadem esse persona penc intellipantur — For hy nature father and son are under- 
stood to be, one may almost say, the 8am% person), but in a sense totally different. In 
that passage, it merely signifies that for certain purposes of substitution in Wills, 
father and son were to count as one person only. 
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then it is he only that ought not to be hindered from so doing, but not his 
master too. (J, 3, 17, 2.) 

A slave or jiliusfamilias stipulates for 10 aurei or Pamphilus, “ whichever he 
chooses.” The choice is a fact, and must be made by the slave ; it cannot be made by 
the master. (D. 45, 1, 141, pr.) 

1. Separation of Boiiitarian and Quiritarian ownership (nudum 
jus Quiritium.) 

But he that has the bare jus Quiritium in a slave, although he is his 
master, is yet understood to have less right over that property than he 
that has the usufruct, and tfcan the possessor in good faith. For it is held, 
that what the slave acquires can in no case go to him. So far is this carried 
that some think that even if the slave stipulates that a thing shall be given 
to him by name, or accepts a thing conveyed by mancipatio in his name, yet 
nothing is acquired for him. (G. 3, 166.) 

In this separation of the beneficial from the technical ownership, the slave acquired 
for the buneiicial, not for the technical owner. The distinction itself, as we have seen, 
between the two kinds of ownership, was obsolete before the time of J ustinian. 

2. Slave held in joint-ownership. 

It is certain that a slave held in joint-ownership acquires for each master 
according to his share. But to this there is an exception — when, namely, he 
acquires by stipulating for one by name ; or by receiving what is conveyed 
by mancipatio for him alone, as when he stipulates thus, “ Do you undertake 
that it shall be given to my master, Titius ?” [or receives a thing conveyed by 
mancipatio thus, “ This thing I assert to be the property cx jure Quiritium 
of my master, Lucius Titius, and let it be bought for him with this bronze 
and balance of bronze.”] (J. 3, 28, 3; G. 3, 167.) 

It is questioned whether the fact that an order comes in from one of his 
masters has the same effect as the addition of the name of one master. Our 
teachers think that what is acquired goes to him alone that gave the order, 
just as if the slave had stipulated for him alone by name, or had received a 
thing by mancipatio for him alone. The authorities of the opposing school, 
how^ever, believe that the acquisitions go to both masters, just as if no one 
had come in to give an order. (G. 3, 167 A.) 

But if by order of one master the slave makes a stipulation, then he 
acquires for him alone that ordered him to do this, as has been said above. 
The case was formerly doubtful ; but it is perfectly clear after our decision, 
G- 3. 28, 3.) 

If a slave held in joint-ownership makes a stipulation, he acquires for 
each of his masters an amount proportioned to his share as master. But it 
he acted by the orders of one, or stipulated for one alone by name, then to 
that one alone what is acquired will go. And when a slave held in joint- 
ownership stipulates for something that one of his masters cannot acquire, 
it is acquired entire for the other, — as when the thing that he stipulates shall 
be given belongs to one master. G* 3» ^7? 3-) 

Stichus is a slave of Lucius Titius and Gsdus Seius, Titius having one-third share, 
and Seius two-thirds. Stichus makes this stipulation, ** Do you promise to givo 
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12 aurei to Lucius Titius and Gains Seius?” In virtue of this stipulation, Lucius 
Titius and Gains Seius, being named, will each get 6 a uni. 

Stichus. — “Do you promise to give 12 aurei to iny masters?” In this case, as 
they are not named, Lucius Titius and Gaius Seius will take according to their shares 
— Titius 4 aurei and Seius 8. 

Stichus. — “Do you promise to give 12 aurei to Lucius Titius and Gaius Seius, my 
masters ?” Here, as tlie masters are named, the additional words, “my masters,” are 
treated as surplusage, and the two masters will divide the 12 aurei equally between 
them. (D. 45, 3, 37.) 

Stichus is a slave of ,Tulian and Cornelius. Julian allows Stichus a perullum. Out 
of that pcculium Stichus gives a loan to Scmpronius ; and by stipulation, Scmpronius 
promises to repay the amount to Cornelius. Which is ^le stronger claim — that of Cor- 
nelius, who is named in the 8tij)ulation, or of Julian, whose money has been lent 
out? Undoubtedly Cornelius can sue cm the stipulation ; but he will be repelled by 
the plea that his demand is against g<»od conscience {cxceptio doH maJi), that he is 
taking advantage of a technical right to possess himself of money really belonging to 
Julian. (I). 45, 3, 1, 2.) 

Painj)lnlus is a slave of Titius and Maevius. He makes the following 8tii)ulation : 
“Do you promise to give 10 aurei to Titius within twenty days ? If you do not pay 
that amount to Titius within the time, do you then promise 20 aurei to Maevius?” 
These are two stipulations, the first simple and unconditional ; the second conditional 
on the non-porforniance of the first. Theri fore Titius can sue for the 10 auiri as well 
as Maevius for tlie 20, after the time has elapsed. Hut Titius will he repelled by the 
cxceptio doU mali, and Maevius alone will be permitted to sue. (D. 45, 3, 1, G.) 

Stichus is a slave of Titius and Maevius, and stipulates thus : — “ Do you ]>romifle 
to give Titius 10 aurei, or to give a farm to Maevius ? ” The rule is, that a stipula- 
tion is acquired for the master who is named, but here both are named in such a way 
as to make it impossible to determine which is entitled. The stipulation is therefore 
void for uncertainty. (D. 45, 3, 10 ; I). 45, 3, 9, 1.) 

A slave belonging to two men stipulates for a right of way or other praedial ser- 
vitude, without mentioning the name of either master. One of the masters has land 
to which such right of way or other servitude can attach ; the other has not. The 
right of way or other servitude is acquired for the first cmly, (D. 45, 3, 17.) 

Stichus l>elongs to Titius and Maevius. Maevius is about to marry, and Stichus 
stipulates for a dowry {dos). It accrues to Maevius alone, (D. 45, 3, 8.) 

3. Slave or freeman bona fide possessed : slave held in 
usufruct or use. 

What is acquired through freemen and slaves belonging to others, but in 
good faith in your possession, goes to you. But in two cases only, — when 
they acquire by their own toil, or by dealing with what is yours. (J. 3, 28, 
I ; G. 3, 164.) 

What is acquired too through a slave in whom you have the usufruct or 
the use in like manner in those same two cases, goes to you. (J. 3, 28, 2 ; 
G. 3, 165.) 

Stichus, a slave having a pcridium, falls into the possession of Maevius, who 
thinks himself the heir of Stichus’ master. Maevius gives a loan to Titius of a part 
of the peculiunij and Stichus stipulates for repayment to Maevius. Gaius, the true 
heir, can, notwithstanding the stipulation, recover the money lent as his own property. 
(D. 45 , 3 , 1, 1 .) 

A father died intestate, having in his power a son Titius and a daughter Titia. 
Titia thought nothing was left by her father. Titius got possession of thfi 
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isberitftiioe, including Arethnsa, a dave-girl Titius died, leaving an infant daughter. 
Her tiUoret sold the grandfather's inheritance, and by their order Arethusa stipulated 
with the purchaser for the price. Could Titia claim any part of the benefit of that 
stipulation, seeing that she was jointly entitled with the infant daughter of Titius to 
the slave ? Although Arethusa was hona jldc possessed by the infant daughter, still, 
gays Paul, as th* ** property of the grandfather was common to Titia and the daughter 
of Titius, the whole price cannot accrue to the infant daughter ; but it must be equally 
divided between her and Titia. (D. 45, 3, 20, 1.) 

Pamphilus, a slave of Titius, is stolen by Calpumius. Pamphilus makes stipulations 
on behalf of Calpumius. These are absolutely void. They cannot accrue for a thief. 
If, however, Pamphilus makes stipulations, not naming Calpumius, Titius, as the owner 

of Pamphilus, will have a right to sue on them. (D. 45, 3, 14.) 

#1 

4. A slave belonging to a vacant inheritance. {Servm 
liei'editatis jaceniia), 

A slave in virtue of his master’s persona has the right of making a stipu- 
lation. Now an inheritance in most respects stands in the place of the 
deceased person. Therefore what a slave belonging to the inheritance 
stipulates for before the inheritance is entered on, he acquires for the 
inheritance ; and thus it is acquired also for him that afterwards becomes 
heir. (J. 3, 17, pr.) 

The point here settled in the affirmative by Justinian was disputed between the 
Proculiaas and Sabinians. The Proculians asserted that a stipulation made by a slave 
before the entry of the heir was void, because the heir was at the time a stranger. 
The Sabinians got over the difficulty by the fiction, that once an heir entered, he 
must be regarded as succeeding his ancestor at the moment of his death. The 
stipulation, to be valid, must be made on behalf of the “ inheritance " or the “ future 
heir ; " but if made for the person who afterwards became heir by name, the stipulation 
is void. (D. 45, 3, 16.) 

II. By the Jits civile a master could not be bound by the pro- 
mises of his slave. Our slaves can better our condition, but 
cannot make it worse.” ^ The result was that a slave could not 
make any contract for his master, involving reciprocal duties, 
as a sale or lettiug on hire. But he could stipulate or lend for 
his master. This was, however, a poor set-off to the fact that 
he could neither buy nor sell. 

The disabilities of the slave’s position were removed, partly 
by treating him as a principal having a capacity to contract 
(actio de peculio, actio tributoria), and partly by treating him as 
an agent to bind his master (actio quod jussu, actio de in rent 
vereo). 

If, therefore, it was by the [father’s or] master's orders that the business 
was transacted with the son or slave, the Praetor promises an action against 


* 

1 Mdior conditio nostm per sei-vos Jici'i potest, deterior fieri non potest, (B. 60, 17, 
138.) 
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Xht [father or] master for the entire sum. For he that contracts in such a 
case seems to look to the master's credit. (J. 4, 7, i ; G. 4, 70.) 

Again, the Praetor has set forth an action concerning the peculium of 
slaves and of filiifamilias^ and an action to try whether the plaintiff has 
made oath, and many others, (J. 4, 6, 8.) 

The actio de peculio against a father or master has been framed by the 
Praetor, because, although by the contracts of children and slaves the 
parents and masters are not actually bound by the law, yet it would be only 
fair that they should be condemned to pay as far as the peculium will go ; 
for it is, so to speak, the patrimony of sons and daughters, and of slaves also. 
The Praetor too, when a man at his adversary's demand has made oath that 
the debt which he demanded is due to him, nlbst rightfully gives him an 
action to try not whether the money is due him, but whether he has made 
oath that it is. (J. 4, 6, ro-i i.) 

And further, an action has been brought in concerning the peculium^ and 
concerning what has been applied for the master’s good {de peculio deque eo 
quod in rem domini versum erit). Although, therefore, the business was 
transacted without the master’s wish, yet if anything has been applied for 
his good, for the whole of that he must answer ; or if it has not been so 
applied, he must yet answer for it so far as the peculium allows. The 
term, “applied for the master’s good,” is understood to include all that a 
slave necessarily expends for his good, — as when he borrows money and 
then pays creditors, or props up falling buildings, or buys corn for the house- 
hold, or even purchases a farm or any other necessary* Therefore, if of (say) 
10 aurei that your slave has received on loan from Titius he has paid five 
to a creditor of yours, and has spent the remaining five in any way he 
pleased, then for the first five you must be condemned in the entire amount ; 
for the rest, only so far as ih^ peculium will go. Hence it is plain that if the 
whole 10 aurei had been applied for your good, Titias could recover the 
whole 10 auret. For although the action concerning the peculium and con- 
cerning what has been applied for the master’s good is but one action, yet 
it has two clauses of condemnation. The judex^ therefore, before whom the 
action is brought, usually first looks narrowly whether the money has been 
applied for the masters good, and passes on to value the peculium only after 
it is understood that nothing was applied for the master’s good, or, at anj' 
rate, not the whole. (J. 4i 7 » 4 ; G. 4, 73— as restored.) 

Lastly, our attention must be called to this, that when it is by the orders 
of a father or master that a contract has been made, and when the proceeds 
have been applied for his good, then a condictio may be brought directly 
against the father or master, just as if the business had been transacted with 
the principal in person. (J. 4, 7, 8.) 

In the actions de peculio and trihutoria the slave is not really 
agent — he is principal ; and the master may be regarded as a 
trustee for creditors to the extent of the peculium. The master 
can hardly be considered a principal, when even if he has 
actually forbidden a contract he can still be sued to the extent 
oi the peculium, (D. 15, 1, 29, 1.) 

1. Actio quod jussu. 
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Titius, who has a nBufruct of Stichoa, commands him to buy a house from Sem* 
pronius. Stichus does so. Titius and Sempronius can respectively sue each other on 
the contract of sale. The same result would follow if Titius were a horn Me posses- 
lor only of Stichus. (D. 15, 4, 1, 8.) 

Stichus belongs to Titius and Gaius. They request him to enter a partnership 
with another. That person can sue either Titius or Gaius for the whole debts due by 
Stichus to the firm. (D. 16, 4, 6, 1.) 

Ratification, after the contract, by the master, had the same effect as a previous 
command. (D. 15, 4, 1, 6.) 

2. Actio de in rem verso. — The action quod jus su is the equiva- 
lent of mandate ; the action de in rem verso is the equivalent of 
the actio negotiorum gestorum. It, therefore, lies whenever the 
slave, an unauthorised agent, has acted in effect for the benefit of 
his master’s property. (D. 15, 3, 3, 2.) It includes all neces- 
sary or beneficial expenditure, such as cultivating the master’s 
land, repairing his house, clothing or buying slaves, paying the 
master’s debts. (Paul, Sent. 2, 9, 1.) The ratification of the 
master is not necessary ; it is enough if the slave intended to 
bind his master. 

A defends an action brought against his father in his absence, and is 

condemned in costs. The father may be sued for the costs. (D. 16, 3, 10, 1.) 

A slave or a takes money to buy himself food and clothes, not ex- 

ceeding tlve allowance maide him by his master. Such money is considered as having 
been spent for the benefit of the master or father. (D. 15, 3, 3, 3.) 

A sum borrowed by a slave to clear off a debt of his own is not considered to he 
in revi verso, although the master is thereby reli«"Vud from tlie action de piculio. The 
reason is tbnt here the slave intends to bind himself, not his waster. (D. 15, 3, 11.) 

Stichus borrows money from Titius &ud lends it to Gaius. If the transaction was 
not done for the slave's peculium, his master must either pay Titius, ot transfer to 
Titius his right of action against Gaius, (I>. 15, 3, 3, 5.) 

A slave purchases for his master slaves who, he thinks, are required, hut are not. 
The master m-iy be required to take them at valuation, but not to give the price 
agreed upon. (D. 15, 3, 5, pr.) 

A slave borrows money to repair his master’s house. Before the master returns, 
the house is burned down. The master must repay the money, although in the event 
he got no benefit from the expenditure. It is enough if the expenditure was calculated 
to benefit him, and was actually incurred for that i)urpose. (1). 15, 3, 3, 8.) 

A slave ornamented bis master’s house with frescoes without his order. His 
master on returning from abroad refuses to pay for them. The master cannot be 
compelled to pay, but the creditor may take away the frescoes, if he can do so without 
injuring the house. (D. 15, 3, 3, 4.) 

Titius gave his slave Pamphilus a small farm to cultivate, and some oxen to stock 
it. These oxen proved unsuitable, and Titius ordered Pamphilus to sell them and 
buy new ones. The new ones were 5 awrpi dearer, Pamphilus never paid the money, 
but soon wasted all his capital. The seller had an action against Titius de peculio for 
what remained after the debts of the master were paid ; but could he sue hinr> de in 
rem verso ^ Alfenus answers, the oxen are indeed obtained on the master’s account, 
but he must be credited with payment of so much as Avjte got for the first oxen ; be- 
cause to the extent of their value he gains nothing by the new purchase. But he is 
liable for the additional 5 aureu (D. 15, 3, 16.) 
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The slave or son, in cases Yrhete tVve actio quod jussu or actio 
de in rem verso lies, is truly an agent ; he acts either with 
express authority, or by an authority implied by law ; he is 
irresponsible, and the master or father alone can sue or be sued 
on the contracts. 

III. The next step takes us out of the family. In two 
instances a sort of agency was recognised in the case of free- 
men, as well as of slaves and Jiliifamilias. These instances are 
found where the necessity of a law of agency was most acutely 
felt, namely, in commerce. • 

1. The master of a ship (magister navis) (whether a freeman 
or slave) was an agent to bind the owner (exeyxitor'). 

On the same principle the Praetor has framed two other actions for the 
entire amount, one called excrcitoria^ the other institoria. The exercifo^ia 
may be brought when a man has set his [son or] slave over a ship as master, 
and when some contract has been made with him relating to the business 
over which he has been set. [For since that business seems lobe contracted 
by the wish of the father or master, the Praetor thought it altogether fair to 
give an action for the entire amount. Nay, even although it is an outsider 
that one sets over his ship as master, anu whether a slave or a freeman, yet 
that PrjEtorian action is duly given against him.] The action is called 
cxercitortUy because excrcitor is the name for him to whom the daily profits 
of a ship belong. (J. 4, 7, 2 ; G. 4, 71.) 

The cxcrcitor need not be owner of the vessel ; he may be a charterer, ( D. 1 4,* 1, 
1, 15.) The magutcr or shipmaster is the person placed in command of the vessel. 
(D. 14, 1, 1, 1.) 

For what contracts is the owner bound ? In oilier wards, to 
what extent does the authority of the captain to contract lor 
the owner extend He may make generally contracts relating 
to the ship, its seaworlliiness and freight. (I). 14, 1, 1, 7.) 
Sometimes the authority of the captain was defined by the 
terms of his orders. Thus, if he has authority only to exact 
the fares and freight, he cannot let out the vessel on hire ; 
so, vice versa^ if he has authority to let the vessel simply, he 
cannot exact payment of the fares and freight. He may be 
ordered to take only passengers, in which case he cannot 
take goods ; or only goods, in which case be has no authority 
to take passengers. (D. 14, 1, 1, 12.) 

Lucius Titius made Stichus captain of his ship. Stichus borrowed money, stating 
in the written acknowledgment of debt that the money was required to repair the 
ship. Can the lender recover his money from Titius without proof that the money 
was actually employed for the puiqios^ alleged ? Africanus says yes, if the vessel 
required to be repaired. To require the lender to see the repairs executed, would be 
asking him to do the work of the owner. It must be observed, however, that 
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owner cannot be liable for a ium considerably exceeding wbat is necessary for r^air. 
(D. 14. 1, 7, pr.) 

A captain borrowed money for necessary repairs, but spent the money without 
doing anything for his vessel Is the owner liable for the money borrowed ? If the 
captain obtained the loan on the understanding that the money was to be applied to 
repair the ship, and afterwards, changing his mind, used it for a different purpose, the 
owner is liable. If, however, the captain from the first intended to embezzle the 
money, and there was no express agreement that the money should be applied for the 
ship, the owner is not liable. (D. 1 4, 1, 1, 9. ) 

If there is more than one owner, each is liable to creditors for the whole debts 
contracted by the captain (D. 14, 1, 1, 25), irrespective of his share. (D. 14, 1, 3.) 

The actio exercitorim fails to come up to the perfect idea of 
agency, in two respects ; (1) the creditors of the magister may 
sue him or the exercitor in their option. (D. 14, 1, 1, 17.) 
Thus the agent is not irresponsible. 

Titius has a slave, Stichus, who is exercitor of a ship. Stichus appoints Maevius 
captain. Gaius lends money to Maevius. Gaius can sue Maevius for the amount. 
The effect is that the captain is to the creditor a surety for the owner. (D. 14, 1, 5, 1.) 

(2) The exercitor cannot sue the debtors of the shipmaster, 
but, as in the case of mandate, has no direct remedy except 
against his own agent. To this rule there was but one excep- 
tion. To encourage tlie transport of grain, the owners of 
vessels engaged in importing grain were allowed by the Prsetor, 
in the exercise of liis extraordinary jurisdiction, to sue the 
debtors of their captains. (D. 14, 1, 1, 18.) 

2. An uifttitor was an agent to bind his principal. 

The ac/io institoria may be brought when a man has set his slave over a 
shop, or over a business of any sort as manager, and when some contract 
has been made with him relating to the business over which he lias been set. 
It is called institoria^ because persons set over businesses are called insti- 
tores. Those two actions, however {exercitoria and institoria), are duly given 
by the Pra*tor, even if it is a freeman or another’s slave that is set over the 
shop or business of any sort ; of course because in that case too the same 
principle of equity came in. (J. 4, 7, 2 ; G. 4, 71. ) 

If a man is liable to an actio cxcrcitoria or institoria, it is held that a 
cofidictio can be brought against him directly ; because the contract is 
understood to have been made by his orders. (J. 4, 7, 8.) 

Tho term iruttiUtr, it is to Iw remarked, does not correspond to exercitor, but to 
master navi^. In the actio exaxUona the ixercitor is the principal ; but in this case 
the uMCitor is the agent. 

It was not necessary that the apent should be in a shop (D. 
]4, 3, 4) : hawkers or pedlars were institores (D. 14, 3, 4, 5) ; and, 
genei'ally speaking, any person was an iimtitor who was employed 
to buy and sell. (D. 14, 3, 3.) Also persons in charge of mules 
might be instiiorM. (D. 14, 3, 5, 5.) To that may be added a 
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concierge {j.mulariv£). (D. 14, 3, 5, 1.) A person employed in 
lending out money, or in managing sales or letting of land, 
is an inatitor. (D. 14, 3, 5, 2.) 

A shopkeeper sends his slave abroad to buy stock for him. The slave is an iTistitor. 
P. 14, 3, 5, 7.) 

A baker was accustomed to send his slave to a certain locality to sell his bread. 
The slave, getting pa3rment in advance, embezzled the money. As he was authorised 
to receive pa3maent, he is an institor for the purpose of dischargung the customer. 
(D. 14, 8, 5, 9.) 

A fuller, going from home, left one of his men in charge. This man received some 
clothes, and ran away with them. Was the fuller respo^ible ? Not if the man was 
left as a procurator ; but he was, if the man was left as an institor in charge of the 
business. If the fuller had himself told the customers to trust his workmen, then he is 
directly responsible on the contract of hire. (D. 14, 3, 5, 10.) 

A steward or bailiff {villicus) was not regarded as institor^ because his duty was 
simply to take in the crops, not to buy and sell. But if he, as part of his duty, also 
buys and sells, he is treaced as agent {excmjplo institoriae actionis) for his master. 
(D. 14, 3, 16.) 

To what extent was the principal {dominus) responsible for 
the contracts of his institor ? Clearly, only wlien the contract 
was within the scope of the business entrusted to him. Thus 
if a person is employed only to buy, he cannot sell ; if only to 
sell, he cannot buy. (D. 14, 3, 5, 12.) 

Titius assigned to his slave Stichus a sum of money to deal in animals. Titius is 
responsible not only by the actio institona, but for the stipulations of double penalty, 
and also for all flaws in the things sold. (D. 14, 3, 17, pr.) 

Stichus sold oil for his master, and took a gold ring in earnest of the bargain. The 
ring was not returned after the sale was completed. Tlie inaHter can be sued for the 
ring, unless the slave was forbidden to sell on credit, and so had no right to give 
credit and take earnest. (D. 14, 3, 5, 15.) 

A slave in a shop, not forbidden to borrow money, did so to buy stock and pay 
the rent of the shop. The lender can recover the money from his master. (D. 14, 
3, 5, 13.) 

A slave empow'ered only to lend money becomes surety for another’s debt. This 
contract does not bind his master. (D. 14, 3, 19, 3.) 

Of several principals, each is liable for the whole debts of the institor ; they have, 
however, as against one another, the rights of partners. (D. 14, 3, 13, 2.) 

The institor has some, but not all the marks of a real agent. 
He is one in so far as he must have the authority of his principal. 
Hence a notice in plain characters forbidding contracts to be 
made with the manager of a shop, completely exonerated the 
owner of the shop. (D. 14, 3, 11, 2.) If the notice was legible 
and in a place where people generally saw it, creditors could 
not plead that they were unaware of it. (D. 14, 3, 11, 3.) 
But, in the second place, was the institor himself irrespon- 
sible? He could be sued (D. 14, 3, 7, 1), and could also 
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fltie. ThiB so far answers the last question, Was the principal 
directly responsible t That he should be directly sued for the 
debts of his institor^ was the express object of the Praetorian 
intervention. Could he sue the debtors of his institor? If his 
slave were the inniitoT^ there was no difficulty. If anyone 
else were institoTy the principal could compel him to transfer 
his action against the debtors. (D. 14, 3, 1.) Marcellus, how- 
ever, said that when a principal could not avoid loss unless by 
direct action against the debtor, such action would be allowed 
(D. 14, 3, 2.) 

These two actions (^exerciioria. and insfitorici) seem at first to 
liave been introduced for the benefit of masters of slaves. The 
advantage of them was to make the slave in certain cases an 
im})li (•d agent, where it would have been impossible to prove 
that tlie contract was specially authorised {quod jussu) by the 
inasIcM*. TIjc nifistcr was bound to pay the wdiole debt, and 
could not es(%'ipe by surrendering merely the Never- 

theless, it often happened that in the same circumstances one 
of sev(‘ral actions niiglit be available to a slave’s creditors. 

No tloubl a man tliat has contracted by the master’s orders, to whom, 
thcrefoic*, the exercitoria or insiitoria isopen, may also bring an action 
picu/io deque eo in rem domini verso. But it would be the height of folly 
to pass by an action in which he can with the greatest ease obtain the entire 
biiin dii(‘ under the contract, and to reduce hims'^lf to the hardship of having 
to prove that the money has been applied for the master’s good, or that the 
slave has a pciuliuniy and that too so large that he can have the entire sum 
paid him. A man, too, that has the aciio iributoria open to him, can equally 
well hiing an action de pcculio deque coin rem verso; and sometimes, certainly, 
it is for his advantage to do so, sometimes to bring the actio iributoria. To 
bring tlic latter may be advantageous, because in it tlic master is not pre- 
ferred ; that is, what is due to him is not deducted, but he is in the same 
legal position as tlic rest of the creditors ; whereas in the action de peculio 
what is due to the master is tirst deducted, and the remainder is what the 
master is c ondemned to pay the creditor. It may be an advantage, again, 
to bring the Oitio de peculio^ because in this action the whole pcculium is 
taken into acci>unt ; whereas in the iributoria that part only is reckoned 
that is employed in the business. Now a man may very well employ in 
the business a third perhaps of the pcculium^ or a fourth, or even a mere 
trifle, and have the greater part in lands or bondmen, or money out at in- 
terest. According to the advantage to be gained, therefore, each ought to 
choose either this action or that ; and undoubtedly if a man can prove 
that the money has been applied fur the master s good, he ought to bring 
the action de in ran verso. All we have said of slave and master must 
be understood also of the son and daughter, grandson or granddaughter, 
and the father or grandfather in whose potestas they are. (J. 4, 7, 5-6; 

G. 4, 74.) 
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IV. It thus appears, that while slaves or children under 
potestas might be agents to burden their masters or fathers 
with duties, in two cases only could freemen become partially 
agents. The master of a ship and the manager of a shop were 
agents to the extent that the persons with whom they made 
contracts could sue their principals directly ; but their agency 
went no further. We find that in a very small number of 
cases an action was given agaiust a principal after the analogy 
of the actio uistitona. 


Titius, desirous of borrowing money from Seniproniiisf sends Maevius, who rt'coives 
the money, and promises by stipulation to return it. In this case Seiiipronius may 
sue Titius, even if Maevius is solvent. (D. 14, 3, 19, pr.) 

A. has lent money to B.'s agent {pi'oeurator) j»ay off a creilitor ()f B., or to release 
a pledge belonging to B. An actio ticf/otiontni tjesiorum lies against B. at the instance 
of A. ; and A. cannot sue B.'s procurator. (I>. 3, 5, C, 1.) 

A. ’s agent {procurator) aj»points an institor. The actio institoria lies against A. 
(D. 14, 3, 5, 18.) 

Domitian has given a mandate to Demctrian to accept a loan from Pitius. Pitius 
can sue Domitian on the loan as if Denietrian were an inalitor. 

A procurator has, by order of the oMuier, solil a lioust*, and given the nsnal j)r()nii 80 
against eviction. The buyer can sue the owner, after the anal»)gy of the aetto nidi- 
toria, and so a utUis actio is given to the owner against the buyer. (D. 19, 1, 13, i»>.) 
Nevertheless tihe procurator can be sued by the buyer if he pleases. (D. 3, 3, 07.) 


These examples show that under the pressure of commercial 
wants, the Roman law was gradually pusliiiig towards the full 
recognition of agency in contracts, and the question arises,^ 
Did the Roman law ever come nearer to a true doetriiuj of 
agency than in the actiones escrclioria and iihshioria t J lieso 
actions fall short of true agency : (1) in respect that they do 
not exonerate the agent from liability ; and (‘J) that altliough 
they allow the principal to be sued directly, they do not enable 
him to sue directly the persons contracting with his agent. 
Nevertheless it would appear that this was the neaiest ap- 
proach made by the Romans to a law of agency. 


Sa Vigny contends, that while the «»ld law of non-representation was maintained in 
regard to the formal contract of stipulatio, yet that in the later Roman law agency 
was universally allowed in the non-formal contracts. This view has been vigorously 
disputed by the German authorities that have followed Savigny, and indeed appears 
to be merely an example of overstrained ingenuity on the part of that diKtingui.shed 
author. The passage upon which Savigny rests is as follows* Things may be 
acquired according to either the jus civile or the jus naturalc. In the former case we 


* Ea quae civtliUr adquiruntar, per eos qui in poiestait nostra sunt adqutnmiis, 
vduti stipuUUicnem ; quod naturalitcr adquiritur^ sicuti est posscssxo, per q 
voletUibut nobis possidere adquirmus. 
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acquire them through pereone in our potetta», as by stipulation ; in the latter, as in 
the case of possession, through possession by anyone at our wish.” (D. 41, 1, 63.) 

At the first blush this passage bears out Savigny’s proposition to the utmost extent 
he can desire ; but a fair consideration of the passage and context shows that the 
author (Modestinus) had in his eye the law of property, and not of contract. (1.) 
This passage occurs under the heading, ** Concerning the Acquisition of Property,” 
not under Contract. (2.) In interpreting such passages it is safer to narrow the 
extent of the proiKmition to the examples cited, rather than to expand the examples 
to the brea<lth of the proposition. (3.) There is a p>erfectly satisfactory explanation 
of the text. It has been suggested that Modestinus wrote mancipation and not 
atijmlatio, as the example of acquisition by the jus civile. If so, the passage would be 
quite exact and pertinent in respect of the law of property. When, however, the 
Digest was rorni)osed, the m&ncipatio no longer existed, and the only example of civil 
acquisition that Tribonian could insert was stipulatio. This would explain how one 
of the exam pins is taken from tlie law of contract, and the other from the law of pro- 
]Hjrty. (4.) 'J'here are i^assages in which it is expressly laid down that “ possession ” 
is the only case where an acquisition may be made by a free person. “Possession,” 
it is said by Diocletian and Maximian, “is the only exception to the undoubted rule 
of law, that iK»thing can be acejuired thrtmgh a free person not subjected to another’s 
power.” * (0. 4, 27, 1.) The passages {!>. 44, 7, 11 ; D. 50, 17, 73, 4) may also be 
looked to. (f).) If the Koman law had really attained to a true conception of 
agency, the fact must have been patent in many texts. Agency is one of the com- 
monest instances of contract, and there must have been numerous j)as8ages illustrating 
different }>has* s of the disputes that arise respecting agency, if agency had ever been 
univerKally lecognised. 

Suvigny thinks that the notion of agency made its way into the Koman law through 
the e<insenHual element in the non-formal contracts. Q'hus all the consensual con- 
tracts could be made by mcHHeng<!r (nuf/fius). (D. IS, 1, ], 2 ; D. 2, 14, 2, pr. ; D. 
29, 2, 2r*, 1 ; 1). 13, C, 14, 3.) Savigny observes that it is difficult, if not imj)os8ible, 
t«» distingui^-h between a “ messenger ” in thi*se cases and a true agent. Suppose I 
bargain wit!] a borsedealer, and refu.se bis j»rice, but afterwards, when he has gone 
aw’iiy, send a messenger t<» say that 1 agree to the price, it is <]b\ious that I, and not 
the iiu’sseuger, w ill he able to sue the borsedealer for the horse. Suppose, again, I 
send a person to buy a ])artieular lu>rse, telling him not to go beyond a certain price, 
is that person an agent or a messenger ? The answer to Sa\ igny is, that although, 
u)Hm particular states of fact, a doubt may ari.^e wheiber a per.-on is an agent, yet 
that there is a broad distinction betw’een a lue.sscnger {iiuntiux) and an agent. A 
messenger, lik<' a letter, is simply a medium of communication ; he exercises no 
judpueiit of his ow’ii, but merely repeats what is told him. An agent, on the other 
hand, acts on his own judgment, of course within the limit.-' of his instructions. These 
instructioUH may be miimte and j)recise, leaving little to the t'xercise of the agent’s 
judgment, but iinless they do away with the necessity of hLs exercising his judgment 
altogether, the agent is distinguishable from a mere mtssenger. This distinction is 
clearly stated in a text much relied on by Savigny. “ Although it i.-, through a free 
jwrson that I ba\e made this const ttutum with you, the fact that we are acquiring 
through a free fwrson will be no biiulrance ; because he seems in this case to be 
acting only as a servant.”® (1). 13, 6, 16.) This passage clearly shows that in the 

* Excepta posscssionis causa, per liltcixim personam quae aUerius jure non cst subdita, 
nihU adquiri posse, indubitati juris est. 

* Et licet libera persona sit, per quern tibi constitui, nan erit impedimentum quod 
per liberam personam adquirimus; quia viinisterium tantumiRodo hoc casu praesiare 
videtur. 
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S^ornsn law a distinction, not to be got over by any ingenious refinement, was tlrawn 
between the mere messenger and the trae agent. 

The different fate of the law of agency in property and 
contract is worthy of remark. Agency made its way into the 
law of property through “possession,” and it found its way into 
possession from the necessity of allowing a possessor to retain 
by another, as by a tenant. If one could keep possession by a 
tenant as agent, so one could acquire possession by the same 
means. Thus it was that possession, and through it property, 
could be acquired or lost by an agent. 

The history of the law of contract was widely different. The 
law of agency Avas created by the Pra3tor through the expan- 
sion of a principle of the jus civile. Slaves and sons could 
acquire for their masters or iathers according to the jus civile^ 
and by enabling them to bind their masters (^r fathers, the 
Praetor established a law of agency that was probably found to 
meet nearly all the necessities of the case. In accordance with 
the unfailing tradition of Pnetorian innovation, the law of 
agency never advanced far beyond the original lines. Free- 
men were allowed as agents in respect of the actiones e,ve?'cUoria 
and instlloria, but beyond that the Pnetor did not go. llis 
measures seem to have been sufficient for the public wants, 
and Justinian found no occasion to introduce one of those 
glittering generalisations of which he was so fond, and by a 
stroke of the pen convert the contract of mandate into a true 
agency. In respect, therefore, of agency, the ilojiian law falls 
conspicuously short of the systems of law prevailing in modern 
Europe. 


Fifth— Cases analogous to Agency. 

We have now to consider the effect of an agreement by A. 
that B. shall receive from, or pay something to C., when A. lias 
no authority from C. to make such a bargain. 

Further, a stipulation is void if we stipulate that somethinfj shall be given 
to a man to whose power we are not subjected. And hence the question has 
l>een raised, how far a stipulation is valid in which a man stipulates that 
something shall be given to himself and another to whose power he is not 
subjected. Our teachers think that it is binding in every point, and that 
the entire sum is due to the stipulator alone, just as if he had not added the 
name of an outsider. But the authorities of the opposing school hold that 
half only is due him, and that as regards the stranger’s portion the stipula- 
tion is void. They cite the parallel case of a legacy left to two persons 
per damnationem. In that case, if one is wanting, his share is not sought 
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for his co-legatee, but remains in the inheritance as not being due. Clearly 

this is a like case. (G. 3, 103, as restored.) 

If a man undertakes that another shall give or do anything as, for in- 
stance, that Titiiis will give 5 aurci — he comes under no obligation. But 
he docs if he undertakes that he will get Titius to give them. (J. 3 » 3 *) 

If a man stipulates for a person to whose power he is not subjected, it is 
in vain. Clearly, howev^er, payment can be bestowed even on an outside 
person ; as uhen a man stipulates thus “ Do you undertake to give me or 
Seius.^” so that the stipulator acquires an obligation. To Seius, however, 
payment may riglitly be made, even against his will, so that the debtor 
comes to be actually freed at law ; but the other creditor will have against 
Seius an ailio matuiaii. But if a man has stipulated that 10 aurei shall be 
given to himself and anotficr to whose power he is not subjected, the stipu- 
lation will indeed be valid ; but whether the whole sum that was brought 
into the stipulation is due, or only half, has been doubted. It is now held, 
however, that not more than half is acquired for him. If, again, you have 
stipulated for a person subjected to your power, you acquire for yourself ; 
because your \’oice is as your son’s, just as your son’s is as yours in those 
things that can be acquired for you. (J. 3, 19, 4.) 

No one, as has been said above, can stipulate for another. For obliga- 
tions of this sort came in to enable each man to acquire for himself what he 
had an interest in. But if the thing is to be given to another, the stipulator 
has no interest. Evidently, then, if one wishes to do this, it will be well for 
him to stipulate for a \)cnalty ; for then, unless all is done that the terms of 
the stipulation include, the stipulation begins to be binding for a penalty, 
even though it is to be paid to a man that has no interest. For when one 
stipul.ites for a penalty, no investigation of his interest is made, but all that 
is *isked is what is the amount set down in the condition of the stipulation. 
If, then, a man stipulates that .something shall be given to 7 'itiiis, it is in vain. 
But if he adds a penalty, “ Unless you give it, do you undertake to give so 
many auren ” then the stipulation begins to be binding. If, however, a man 
stipulates for another when he himself has an interest, it is held that the 
stipulation is valid. For if lie that beg.in to administer the affairs pupillus 
as tutof\ retires in favour of his fcllow-////«^r, and stipulates tliat the property of 
the pupillus shall be safe,— then, since it is the stipulator’s interest that what 
he has stijndated for should be done (since he would himself have been under 
obligation to the pn/ptilus if he managed ahairs ill), the obligation binds 
him. If therefore a man stipulates that something shall be given to his 
procurator, the stipulation will come into force. And so, loo, if he stipulates 
for his creditt)r, when he himself has an interest — to avoid bringing a penalty 
into play, for instance, or having his lands given in pledge sold off — the 
stipulation is valid. Conversely, he that has promised that another w'ill 
do something, seems not to be liable unless he has himself promised to pay 
a penalty. (J. 3, ig, 19-21.) 

I buy a farm for iiiVBt'lf and Titius. The addition of Titius is treated as sur- 
plusage, and I oui entitled to the whole farm. (D. 18, 1, 64.) 

Seius stipulates for a farm to be given to himself or Titius. The farm is delivered 
to Titius. Seius has still an action to obtain a promise against eviction, and he 
rectiver the farm from Titius by actio mandatL But if Seius’ intention was to make a 
gift of the farm to Titius, the promiaer is released by delivery to Titius. (D. 45, 1, 131, 1.) 



CASES ANALOGOUS TO AGENCY, 


6*5 

^thu and Maeviua jointly owe a earn to Gains. At tbe reqnest of Maenua, 
Gidns agrees to release both Titios and himself. Afterwards Maevius dies, and 
Tltius becomes his heir. Titius cannot^ even if he afterwards becomes heir to 
Maevius, claim the benefit of the release, because the agreement was not made for 
him. (D. 2, 14, 17, 4.) 

**Do you promise for yourself and Titius your heir to pay 10 aurei t ” Titius is one 
of two heirs. He is not obliged to pay the whole, for his name is treated as surplusage. 
(D. 45, 1, 66, 1.) 

A. stipulates that a usufruct of a farm shall be given to himself and his keir. The 
heir can claim the usufruct an action on the stipulation. (D. 45, 1, 3$, 12.) 

A. stipulates that neither B. (the promiser) nor his heir Scius shall hinder him in 
using a certain right of way. This binds not only Seius but his coheirs. (D. 45, 
1, 131, pr.) ^ 

Sempronius is surety for Galbus for 100 aurei, Galbus makes a verbal agreement 
with the creditor to release Sempronius. Can Sempronius plead that agreement if he 
is sued by the creditor! Paul says yes. (D. 2, 14, 27, 1.) Suppose Galbus had 
obtained a release for himself, without mentioning Sempronius. Unless there was a 
special exemption, Sempronius is released also, because otherwise, if he paid, he could 
compel Galbus to repay him, who would thus be no better for his release. (D. 2, 
14, 22.) 

A tutor agrees with a creditor of his pttpillus that the creditor shall waive a right 
of action against tbe pupUlm. This gives the pupillus a good defence, if an action is 
brought. (D. 2, 14, 15.) 

Titius promises a doe to Cornelia, daughter of his fiUus/amUlati Gaius. After- 
wards by verbal agreement he obtained a release for himself and also for Gaius. This 
is valid for Gaius, because the agreement was made for him in his capacity of heir to 
Titius. (D. 2, 14, 83.) 

Maevius has agreed by stipulation to build a house for Julius. Maevius hires 
Titius to build the house for Julius. This is valid, because Maevius bad an interest 
under contract in the execution of the work. (D. 45, 1, 38, 21.) 

Gaius has promised to Titius, under a penalty, the farm of Maevius. Gaius stipu- 
lates with Maevius to deliver it to Titius. This is valid. (D. 45, 1, 38, 21.) 

The daughter of Titius died in marriage, and Titius agreed with her husband as 
follows ; — One-half of the dowry to remain with him ns a provision for the son of the 
marriage ; the other half to go to the grandson of Titius, if he were alive, otherwise 
to Julian. Titius can sue the husband for damages for not giving the half to Julian. 
(C. 8, 39, 3.) 

A. makes a gift to B. of a house for ten years, and B. accepts it on tbe understanding 
that at the end of the period he will give it to C. At first C. had no right to sue, as 
be was not a party to the contract ; but some time before A.D. 290 a utUie actio was 
given to C. to recover the property from B. (C. 8, 65, 3.) 

A. deposits property with B., and B. undertakes to give it to C. on his return. 
C. had a utilie actio depositi. (a.o. 293.) 

Titius lends money of his own on account of Maevius as and for the money of 
Maevius. Maevius is wholly ignorant of the transaetioa. Maevius, nevertheless, can 
recover the money by condictio. (D. 12, 1, 9, 8.) 

Chrysogonus, a slave-steward of Flavius Candidus, wrote in the presence of his 
master, who signed the writing and added bis mark, that he had received from Julius- 
Zosas, agent for the absent Julius Quintilianus, a loan of lOOOcfmartt. Zosas, a freed- 
man of Quintilian, and acting for him in his absence, stipulated for tbe return of the 
loan to Quintilian or his heirs before the kalends of next November ; Candidus 
promised. Julius Zosas also stipulated, in the event of non-payment, for interest— > 
wanting 8 denarii, Candidus promised, ahd subscribed his name. In this case tbe 
contract was void, because the stipulation was made by Zosas for repayment to Quin* 

2 R 
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TRANSV^:STIT1VE FACTS (Novatjo). 

In contract, the transvestitive facts present a certain degree 
of complication. There may be a change in tlie person of the 
creditor, or in the person of the debtor, or in the nature of the 
obligation. Snj)i)ose A. owes B. 10 aurei as tlie price of a horse. 
If now B. translers to C. his riglit to the 10 aurei, we have a 
chnnge in one of llie elemeiils, the two otliers remaining 
(•(Uistant. The creditor is clianged, but tlie debtor and the 
debt remain Ihe same. That is one kind of transvestitive 
fact. If, again, A. induces B. to accept D. as his debtor by 
sti]>nlation instead ol' himself, we liave another kind of change. 
A new debtor is substituted, and in substituting him the debt 
is turned into a stijuilation ifoni a sale. In this case the 
j>crs(»n <d‘ the creditor alone remains constant. Lastly, both 
ik and A. may remain, but the nature of the obligation may be 
altered; as if B. stijudjites with A. for the lU aurei, and so 
merges the contract of sale in the stipulation. 

''Fhese three kinds of transvestitive facts are thus named. 
The substitution of a new credittu* is by crsslo uouniiuui vel 
actloiium. The second change has no other name than novatio 
(I). 4, 4, 27, d) ; but the substitution ot a new debtor has the 
specilic name of or 


T 1 


First — Substitution of New (.''beditou 
vomiuum vel actionum,) 

Definition. 


The object of a substitntii)n of a now creditor was, as far 
as possible, to turn mere debts, as well as property, into 
marketable commodities that could be bought and sold. The 
Roman law favoured this increase in the value of rights arising 
from contracL allowing a similar latitude in the transfer of a 
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mere action in rem (C. 4, 39, 9), and also of a sum due by way 
of legacy. (C. 6, 37, 18.) 


Eights and Duties; 


A. Duties of Old Creditor to New Creditor. 

1. In the absence of express agreement, a person selling a 
right in personam {nomen) must transfer all his subsidiary and 
accessory rights against the debtor. (D. 18, 4, 23, pr.) 

A filiusfamiliaa owes a sum to Titius. Titius transfys his ri<;ht to Gaius. Titius 
must also transfer his action against ihe paterfamilias. (D. 18, 4, 14, pr.) 

A vendor of a nomen must transfer all mortgages, even those acquired after the 
date of the sale. (D. 1*8, 4, 6.) 


2. In the absence of express agreement, a vendor of a nomm 
does not warrant the solvency of tlie debtor, but only that the 
sum alleged to be due is really due. (I). 18, 4, 4.) 

B. Duties of Debtor to New Creditor. 

1. The new creditor, after giving notice of the transfer to 
the debtor, can, and the old creditor cannot, sue the debtor. If, 
however, uoti(?e has not been given, the debtor must })ay at the 
suit of the old creditor, but the old creditor in that case must 
transfer what he gains to the new creditor. (C. 8, 17, 4 ; C. 
8, 42, 3.) 


2. The debtor can avail himself as against the new creditor 
of all the defences he had against the old creditor. 


Traxsvestitive Facts. 


1. llie Mode of Tronsfor, 

Obligations, no matter how contracted, do not admit of any form of 
transfer. If I wish wliat is due to me to become due to you, I cannot 
bring it about in any of the \^ays by which corporeal things arc tran:>ferrcd 
to anoth.er. Hut it is nece-sary that by my orders you should stipulate with 
him ; and the result is that he is heed from liability to me, and at once 
becomes liable to you. Tins is called novatio ohli^ationis. Now, without 
this novatio \ou will not be able to sue in your own name, but must lake 
proceedings, like an altoincy or procurator acting on my behalf {cx persona 
viea). (G. 2, 3S-39.) 

Until the time of Antonirins Pins a transfer could be effected 
only by novatio, or by the old creditor giving the new creditor 
a mandate to sue the debtor in liis name. Suppose Gaius 
owed money to Titius, and Titius wished to transfer his 
claim to Maevius, he gave Maevius authority to sue Gaius in 
his name (D. 17, 1, 8, 5; D. 46, 3, 76), {praestare vel rnandare 
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€tetiotie8y Under the formulary system this was effected by 
putting the name of the transferrer in one part of the formula, 
and of the transferree in another ; thus, “ if it appear that Gains 
owes Titius 10 aurei, then let the judex condemn Gaius to pay 
10 aurei to Maevius/’ (G. 4, 86.) In this case Maevius is called 
attorney for himself {procurator in rem suam). (D. 2, 14, 13, 1.) 
This system was necessarily imperfect, for until the litis conies'^ 
tatio the assignee of the claim (nomen) had no direct relation 
with the debtor. The next step was taken in the case of a 
sale of a hereditas, Antoninus Pius enacted that direct actions 
{utiles actiones) should be given between the buyer of the inherit- 
ance and the creditors and debtors of the estate. (D. 2, 14, 16 ; 
C. 4, 39, 1.) Between the time of Antoninus Pius and Dio- 
cletian, this priority was extended to the sale of any sum due 
{nomen). (C. 4, 15, 5 ; C. 4, 39, 7) : and also to actions in 
rfim. (C. 4, 39, 9.) 

2. 71ie Consent of the Debtor was not required to make the 
transfer valid, nor was it necessary that he should even know 
of the transfer. (C. 4, 39, 3.) A debtor paying his creditor 
without notice of the assignment, could not be compelled to pay 
over again to the assignee. (C. 8, 17, 4.) 

3. Restrictions on Transfer. 

Generally, there was no impediment to a transfer, except in 
the case where the transfer was made in order to vex a debtor 
with a more powerful creditor. (C. 2, 14, 2.) But Anastasius 
introduced a more effective protection to debtors. The evil 
that ho redressed was the sale of debts for less than their 
amount to persons that made a trade of harassing debtors. He 
enacted that no transferree of a debt should recover more from 
the debtor than he had paid to the transferrer, with lawful 
interest. The exception was when colieirs or legatees divided 
debts among them, assigning to them a value in the division 
below their real amount. Anastasius did not interfere with 
ti-ansfers made by way of gift (C. 4, 35, 22), and this opened 
the door to evasion. Part of the debt was transferred for a 
sum intended really to be the price of the whole, and the 
residue of the debt was transferred as a gift. Justinian put a 
stop to this evasion by enacting that if a person meant to 
transfer a debt as a gift, he must give the whole, and not 
a part of it ; and w^hen anything was paid at all, the 
transferree was prohibited from receiving any more. (C. 4 
85, 23.) 
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Second — ^Merger {Novatio), 

Merger is the substitution of a new obligation for an old.^ 

Gains gives Titius a loan of 100 aum, and as part of the transaction requires 
Titius to promise the return of the money by stipulation. Is this a novation of the 
loan by the stipulation ? If there were no stipulation, still Titius would be bound to 
restore the money lent (as mutuum) : is not this equitable obligation then merged in 
the subsequent formal contract 1 Ulpian and Pomponius regard the stipulation as 
the principal obligation, and the payment of the money as merely the performance of 
the tacit condition upon which the stipulation is made. If an interval of time 
elapsed, and the parties at first relied upon the equitable obligation arising from the 
loan, then the making of a stipulation would undoubte(^ be a novation. (D. 46, 2, 
6, 1 ; D. 46, 2, 7.) 

A slave receives a loan of 5 aurrt, and after being manumitted promises to the 
borrower by stipulation to return the 5 aurei. This is a novation, although the loan 
created only a natural obligation upon which, after manumission, the slave could nut 
have been sued. (D. 46, 2, 1, 1.) 

1. Forms of Novation. Two contracts, and two only, bad 
the etfect of merging prior debts, namely, stipulation and the 
literal contract (eo'pensilatio). As regards the latter, it is suffi- 
cient to refer to Gains. (G. 3, 128-130.) When it fell into 
disuse, the stipulation remained the only contract by which 
novation could be made. 

Maevius and Cornelius enter into a partnership to teach Grammar and share 
the profits. The agreement was concluded in writing, in these words: — “The 
above-mentioned things, it is agreed, shall be given and doixi, and nothing contrary 
to them ; and if anything is not done according to this agreement, 20,000 acstci'tii 
shall be paid.” This is a stipulation as to the penalty only. There is, tlierefore, no 
novation of the agreement, but each can sue the other by the action for partnership 
{actio pro sorio). If it had been a stipulation to give and do in terms of the agree* 
ment, the actio pro socio would have been merged in the action on the stipulation. 
(D. 17, 2, 71, pr.) 

2. The stipulation of tlie identical subject-matter of a pre- 
vious contract had the effect of novation, only wljcn it was 
intended to have that effect. Before the time of Justinian 
this question was determined by certain legal presumptions. 
In some cases such an intention was inferred ; in others the 
presumption was rejected. 

If it is the same person with whom you afterwards stipulate, novation 
takes place only if there is something new in the later stipulation ; a con- 
dition, perhaps, or a day, or a surety [or spomor\ added or withdrawn. 
(J. 3 » 29 , 3 ; 3» 1 77-) 

But what I have said about the sponsor is not a settled point ; for the 

^ Novatio eat prioria dehiti in aliam obliyationem vel civilem vcl naturalcm tranajuaio 
atquc tranalatio : hoc eat^ quum ex praecedenti cauaa ita nova conatiluitur ut prior 
perimatur. (D. 46, 2, 1, pr.) 
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authorities of the opposite school hold that to add or withdraw him does 
nothing to make a novation. (G. 3, 178.) 

GAiuB stipulates with Cornelius for a carriage-road, and afterwards for a foot- 
path. The second 8ti]>ulation is void, liut if he had stipulated first for a footpath 
(tfer), and then for a waggon-road (nc^wa), there would have been a novation. (D. 
46. 2, 9, 2.) 

Gaius stipulates for the Cornelian farm, and afterwards from the same person 
for its value {quanti fvrulvs cst). As the objects of the first and the second stipulation 
are different, the one being for a farm, the other for its value, there is no novation, 
unless s]>ecially so intended. (D. 4C, 2, 28.) 

Gaius stipulates for a ship to be built, and if it be not built, for 100 aurci. If 
these two terms are taken as independent promises, then, supposing the ship was not 
built, Gaius could sue for thf j)cnalty, and afterwanls for the non-performance of the 
contract tf) build. I'he secemd, however, is taken as a novation of the first, and thus 
the penalty is alojie recoverable. (D. 44, 7, 44, 6.) 

In saying that if a condition be added this makes a novation, we must 
be undcM'stood to mean that this is so if the condition is fulfilled. If it is 
not, but fails, then the former obligation still continues. (J. 3. 29. 3 ; G. 3, 

> 79 ) 

Hut let US sec whether he that brings an action on that score cannot be 
repelled by an cxtt'ptio of fraud or of agreement impact i convctiti) ; whether 
in fact tliis does not seem to have been done between them on the under- 
standing that tlic thing should be demanded only when the condition in the 
later stipulation was fulfilled. Servius Sulpicius, however, thought that 
iwvation takes place at once, even while the condition is still in suspense, 
and that if llie condition fails, no action can be brought on either ground, 
and tluit thus the property is lost. As the rcbult of this view he also gave an 
Opinion, that if a man stipulates with a slave for what Lucius Titius owes 
him, a novation takes place, and the properly is lost, because no action 
can be brought against the slave. But in both these cases the law in 
use is (litTercnt. Lor notation n<i more takes place in these cases than it 
would if, for a debt you owe me, I were to stipulate with an alien by the 
word sPt>Nl>r..s (Do you undcrUikc ?), though he can take no part in a 
spojisio. ((L 3, 179.) 

When the nhligatieii iiiiTged is conditional [mh conditio'nc)^ the ohligation in which 
it is merged is not binding until the condition) is fulfilled. (D. 46, 2, 1 4, 1 ) So, on the 
other lijind, if tlie obligation merged w unconditional, and the stipulation is condi- 
tiomvl {Kith comlitittur) no notation takes place until the condition is fulfilled. (D. 46, 
2, 8, 1 ; 1). 46, 2, 14. pr.) 

I'he ancients agiecd that novation took place when that was the intention 
of the parties in entering into the second obligation. It was thus doubtful 
when they did so with ttiat intention, and certain presumptions on this point 
were accordingly bi ought in at various limes and in various cases. For this 
reason our const nut ion was issued, which determined most clearly that 
novation took place only if it was expressly declared by the contracting 
parties that this was the aim of their agreement. Ikit if not, then both the 
original obligation remains and the second comes in besides ; so that an 
obligation remains on two grounds, as our constitution decides, and as may 
be more clearly learned by reading it. fj. 3, 29, 3 A.) 

This constitution (C. S, 42, S) ajtplieN to dfh<intiu or (.rjirommissio as w*ell as to merger. 
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Third— S ubstitution of a New Debtor.— A’ brafto, Delegatio, 

Expromissio^ Intercession 

Delegatio is when a debtor gives a creditor a new debtor to 
take his place. It also applies to a simultaneous change of 
debtor and creditor, the cause of obligation alone remaining 
the same. Thus it is delegation wdien a debtor of B., by the 
order of B., gives C. as debtor to D. (D. 4(). 2, 11, pr.) 

Further, novation takes away an obligation, as when you are in debt to 
Seius, and he stipulates with Titius for payment. For when a new person 
comes in a new obligation arises, and the first obli|[ation is taken away and 
passes into the latter, — so much so, that sometimes, even although the later 
stipulation is useless, the first is taken away by the legal eftect of novation. 
For instance, if Titius stipulates with a third party after his death, or with a 
woman or a pupillus, acting without authority from his tutor ^ for payment of 
your debt to him, in that case the property is lost. For the former debtor is 
freed, and the later obligation is no obligation at all. But the rule of law is 
not the same if a man stipulates with a slave ; for then the earlier debtor 
remains bound, just as if no stipulation had afterwards been made. (J. 3, 
29, 3 ; G. 3, 176.) 

B. o^ves mciiicy to A., and C. to B. B. delegates C. to A. The 
effects are, (1) B. is reletised from his debt to A. ; (2) C. is 
released from his debt to B. (C. 8, 42, 3) ; (3) C. is debtor to 
A. in place of B. 

A. owes B. money. A. fraudulently induces C. to beconie debtor to B. in his stead, 
and accordingly C. makes the necessary stijmlation. C. cannot plead the fraud com- 
mitted by A. when sikhI by B. (D. ii, 4, 4, 20.) 

A. owesnnmey to B. C. owes money to A., but can defeat A. by adefenee of fraud. 
C., however, allows himstdf to be delcg.ated to H. in j'l.u’e ot A. eannot resist the 
action of B., even if he allowed himself to be dcleg.ili d by mistake, but he has au arlio 
mandati against A. for the amount. (D. 40, 2. 12.) 

A. owes B. money. C. owes A. nothing, but wishing to tjidige him, becomes his 
delegate by stipulation. B. sues C. C.aii < inasmuch as Ids intervention is gratuitous, 
plead that he ought not to he compelled to pay more than lie can alfortl {at <juaUnug 
/rtcerr ? No, although he could so defend himself us against A. 

(D. 46, 2, a.T) 

A. thinks he owes money to B., hut does not, C. thinks he owes money to A., but 
does not. (\, by the (»rder of A., promi'ies to pay to Ti. the sum A. tlaaight he owud 
him. In this case B, cannot comj'cl (’. to pav, hut must on demand give him a 
formal release from the stipulation. (1). 2, 4 ; I). 44, 4, 7, pr.) 

A. owes mone\ to B. C. thinks he owes money to A., but does not. C-. is delegated 
to B. as a debtor of A. C'an refuse to pay B. ? No j his only remedy is against A., 
for the money as paid by mistake. (D. 46, 2, 13.) 

1. Novation or delegation was iruidc either by stipulation or 
(w’hen it existed) by ej'peiisllatio, or by litis contestafio. (D. 4b, 
2, 11, 1; D. 13,5, 24.) 

Titius owes money to Seiu-, and Maevius to Titius. Titius being prcs.se»l by Seius, 
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a mandate to aoe Maeyini. Until Seins siiea Maerina, or aooepta payment 
of part of the debt from bun» or infonns him of the mandate, there is nothing to hinder 
Titius from suing Maeviui. But if Maevius is delegated by stipulation to Seins, 
l^tins is at onoe released from Seins, whether Seius receives anything from Maevins 
or not. (C. 8, 42, 8.) 

Titius asks Sempronius, “Do yon promise to pay me what Gaius and Seius owe 
me ? ** The debt of Gaius is quite unconnected with the debt of Seius. But, never- 
theless. the effect of the stipulation is to relieve Gaius and Seius, and put Sempronius 
in their place. (D. 46, 2, 34, 2 ; D. 46, 2, 32.) 

2. Although the consent of a debtor was not necessary in 
the cession of actions, the consent of the creditor was essential 
to delegation. (C. 8,42, 1.) {Nec creditoris creditori quisquam 
invituB delegari potest,) (C. 8, 42, 6.) The reason is manifest 
If a new debtor could be substituted without the consent of the 
creditor, an insolvent might be foisted upon him, 

3. There must be an intention to make a novation. 

Gaius is a creditor of Titius for 10, and of Seius for 15 aurei. He stipulates with 
Attius, who promises to pay what cither Titius or Seius owes him. Paul says this is 
a novation of both debts. (D. 46, 2, 82, pr.) Marccllus held that the stipulation 
liberated neither Titius nor Seius, but that Attius could choose for which he would 
pay, and so <lctcnnine who should be released. (D. 46, 2, 8, 4.) Celsus, who so far 
agrees with Marcellus, put it, however, on the right booting. He says if the inteution 
was, as the words seem to express, to give Attius “choice,” there is no novation ; but 
if the understanding was that Attius was to pay for both, then both are at once 
released. (D. 46, 2, 26.) 

Gaius promises a dowry to Titia, the wife of Maevius. Afterwards Sempronius, by 
stipulation with Maevius, promises a dowry. Gaius is relieved, and Sempronius 
becomes bound by the stipulation. The presumption is against any intention to 
double the dowry of Titia. If another agree to pay my debt, he releases me, if such 
was the intention ; if not, he becomes a surety, and releases me only by payment. 
(D. 40, 2, 8, 6.) 

Calpumius stipulates with Telemachus for the farm of Sempronius, and afterwards 
with liiciniuH, for tlie same farm, reserving the usufruct to Licinius. This is not a 
novation, but if Licinius delivers the farm, keeping the usufruct, Telemachus must 
give the usufruct. If Telemachus gives the farm, Licinius is released. (D. 45 1 
56, 7.) 

4. In expromissio the same rules apply as in merger, when 
either contract is conditional. (D. 46, 2, 14, 1 ; D. 46, 2, 5 ; D. 
46, 2, 8, 1.) 


DIVESTITIVE FACTS. 

The divestitive facts of contract may be grouped in five 
classes. The first class is “ Actual Performance, or its Equiva- 
lents.” The second class consists of the modes of “ Release:” 
the debtor has not performed his duty, but the creditor waives 
his right. The third group is Prescription, or the extinction of 
obligations by lapse of time. The fourth class is “ Coit/usio,"* 
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or the extinction of an obligation when creditor and debtor 
beconoe one and the same person. This mode occurred in 
inheritance. Lastly, an obligation was extinguished when an 
action was brought to enforce it {litis contestatio). 

First — Actual Performance and its Equivalents {Solutio). 

I. Actual Performance (Solutio). 

Every obligation may be removed by the discharge of what is due, or if 
the creditor consents, of something else in its room. [But it is a question 
in this case whether (as our teachers hold) theedebtor is legally freed ; or 
whether (according to the view taken by the authorities of the opposing 
school) he is still legally bound as before, but ought to defend himself against 
the claim by an exceptio doli malt.'] It matters nothing who discharges it, 
whether the debtor, or some one else for him ; for he is freed even if some 
one else discharges it, and that whether the debtor knew it or not, and even 
if it was done against his will. Again, if the principal discharges it, those 
that came in on his behalf are thereby freed. Conversely, if the surety dis- 
charges the obligation, not only is he himself freed, but his principal as well. 
(J- 3» 29, pr. ; G. 3, 168 ) 

(I.) Payment of Whole Debt. 

The term “ solutio ” is sometimes used in a larger sense, not 
merely as equivalent to actual performance (D. 50, 16, 176), 
but to every divestitive fact {liherutio). (D. 50, 16, 47 ; D. 46, 
3, 54.) The following points in regard to Actual Performance 
deserve special notice. 

1. Generally, what amounts to or falls short of performance. 

1°. When the promise is of personal service, performance by 
another than the promiser is not performance. Thus, if one 
lias promised with his own labour to build a house, or make a 
boat, or the like, and has a surety, performance of tlie work by 
the surety, without the consent of the stipulator, does not 
acquit the promiser. (D. 46, 3, 31, pr.) 

2®. When the contract is for delivery of the ownership of a 
thing, the promiser cannot obtain release by delivering some- 
thing that cannot be the undisputed property of the receiver. 
(D. 50, 17, 167.) A creditor is entitled to the very thing 
promised, and is not bound to accept what the debtor may 
think a fair equivalent. (D. 46, 3, 99.) An exception was 
introduced by Justinian. In certain cases a creditor was 
required to take laud, in payment of his debt, at a fair price, 
unless he could find a purchaser for it. (Nov. 4, 3.) 

A lander is not bound to accept in lion of payment a debt due to the borrower by 



CONTRACT — GENERAL CHAPTER. 



another peraon. (C. 8, 43, 16.) If the lender, however, consenta, the borrower is 
released. (C. 8, 43, 17.) 

Gains promised Titius gold, and paid him in bronze. Gains is not discharged, 
bat he is not bound to give Titius the gold, unless Titius is willing to give him back 
the bronze. (D. 46, 3, 50.) 

Gains has promised V)y stipulation either Stichus or Pamphilus. In a fit of passion 
he wounds Stichus. The stipulator is not obliged to take Stichus, but may insist 
upon obtaining Pamphilus. (D. 46, 3, 33, 1.) 

Sempronius has agreed to give Pros to Titius, but Eros is hypothecated to Maevius 
for 5 wurei. Titius receives Eros in ignorance of the hypothec. Can he, on finding it 
cut, sue ScmpruniuB ? Y es, because Sempronius has not performed Lis contract, 
(D. 40, 3, 20.) 

Gaius owes Maevius 10 aufifsi, Maevius agrees to accept Arethusa in payment. 
Titius has, tinknown to Maevius, a usufruct of Arethusa. Maevius can sue Gaius for 
the 10 aurci without waiting until Titius actually claims his usufruct. (D. 46, 3, 69.) 

Gaius agrees to give I’itius the slave Stichus, the property of Maevius. Titius 
acquires the <iwncrH]iip of Stichus by mtucapio. Gains is released. (D. 46, 3, 60.) 

Julius has liy stipulation promised to give Pamphilus, who belopgs to Sempronius. 
Sempronius dies, leaving to Pamphilus his freedom conditionally. Julius delivers 
Pamphilus. Is this a vnli<l discharge, when Pamphilus, on the happening of the con- 
dition, ac(|uires his freedom? Yes, because in this case, if Pamphilus had been freed 
(as will 1 k‘ seen presently, p. 688), Julius would have been released. (D. 46, 3, 33 pr. ; 
D. 40, 7, 9, 2.) 

Julius promises a slave. Ho gives Stichus a statvlifjer. This is not a good dis- 
charge (1). 46, 3, 72, .'•) ; and the creditor, without waiting for the enfranchisement of 
Stichus, can sue Julius, tl^. 40, 3, 38, 3.) 

2. Ar Rtiited in the text, payment may be made by a stran- 
ger without the consent or knowledge, and even against the 
wislies, of tlie debtor. This is an example of the principle 
that witliont a man’s consent one may enrich but not impoverish 
him. (P. 4(), 3, 23 ; D. 4C, 3, 53 ; D. 3, 5, 39.) The payment, 
however, must be in the name and on account of the debtor. 
(1). 43, 3, 17.) 

3. Wlin can accept payment, and give a valid discharge? 

Thr( )wlng t)ut of account the case of i^itorea^ curators, and 

the like, we may say generally that only the creditor, or, if the 
creditor is dead, his heirs, or some person authorised by them, 
can accept payment (D. 50, 17, 180), unless in the contract the 
name oi souk* otlier has been specially inserted, to whom pay- 
ment could ho made. (D. 43, 3, 12, 1.) 

A procurator— that is to s,*iy, a person speei.ally authorised to accept payment, or 
one to whom the entire alTairs of another have been entrusted — can give a valid dis- 
charge (H. 46, 3, 12, pr.), but not a person engaged simply to conduct a lawsuit. 
(D. 46, 3, 86.) 

Gaius rfM^uests Titius his debtor to pay the amount of his debt t<> Seia, the wife of 
Gaius, intending to make her a gift of the amount. Although Seia, in con>equence 
of the rule prohibiting gifts between hu^band iud wife, did not become owner of the 
money, 'till Titius was released. (D. 24, 1, 26, pr.). 
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Lucius Titius had a claim against Seius for 400 aurri on 2 chiroffrapha ; one for 100, 
and the other for 300. Titius wrote to Seius asking him to send the amount of one of 
the chirogi'apha, (for 100) by Maevius and Septicius. Seius sent by tht iu also the iUm 
due on the other ckirographum. Seius is discharged for the 100, but noi for the 300, 
unless Titius actually receives the money or ratities the payment. (1). 40, 3, S9, 1.) 

Maevius stipulates for 10 aurei to himself or a slave to be given to Titius. If a 
slave is given to Titius, the promiser is released ; but until that is done, Maevius can 
sue him for the 10 aurei, (D. 46, 3, 34, 2.) Titius cannot sue for the slave, neither 
can he release the promiser, except by actually receix inj? the slave ]>romised. (1). 46, 
3, 10.) Nor can payment be made to the heirs of Titius. (D. 46, 3, 81, pr. ; 1). 
46, 1, 55.) 

Julius stipulates for the payment of 10 aurei to himself or to Stirhus, the slave of 
Sempronius. Payment may be made to Stichus, but rtat to Sein])ronius, who cannot 
give a valid discharge. Only the pers<m named can accept payment. (D. 46, 3, 9, pr.) 

A stipulation to give 10 aurei to A. (the stipulator)^ or to B., if a certain event 
happens, is good ; so that, if the event happens, E. as well as A. can give a valid 
discharge. (D. 46, 39, 8, 4.) But a stipulation to give 10 aurei to A. (tlw stipulator)^ 
if a certain event happens, or 10 aurei to B., is void unless the event happens. If it does, 
either A. or B. can receive payment ; if it does not, neither can. (D. 45, 1, 141, 7 ) 

“ If my ship comes from Africa within three months will you give me or 'ritius 
100 aurei?’* Here the condition is ascribed to both, nnd if it is fulfilled, either c.ui 
give a valid discharge for the money, (i). 45, 1, 141, 7.) 

(11.) Payment of Part of the Debt. 

Could a creditor be corapellod to accept a part only, and not 
the whole of his debt ? This question, we are told, pjave rise 
to a difference of opinion, hut it was hold to be in tlie jurisdic- 
tion of the Pragtor to diminish lawsuits, by requirin< 2 ^ (Toditors 
to accept part as a discharge of part, of course not of the whulo 
of the ohligatit)U. (D. 12, 1, 21.) 

(in. ) Apportionment of Payment amoxo Sever.\l Debts. 

When the same debtor owes to the same creditor more than 
one sum, and pays less than the whole amount due, which 
debt is wiped off, or are all the debts diminished jHtri pai^siif 
The following are the chief rules for determining this (piestion : 

Rule I. — The debtor may at the time of payment state 
which debt he intends lo discharge. If lie does not do so, tlie 
creditor may a]q)]y the payment to wliicliever debt he pleases. 
(C. 8, 43, 1.) Put if tlie creditor makes election, be must apjily 
the payment to the debt, that, if he were himself debtor, he 
would wish to have di>charged. (D. 40, 3, 1.) 

A. is creditor of B. for two different sums. For one sum C. hag become giirety, for 
the other i>. B. pays a sum to A. A. can apply it to wipe off the de]<t for which C. 
is Buretv, or for which I>. is surety, wliichcver he pleases. (I). 46, 3, 5, 1.) 

A ilhpute arose between Titius and* Gaius as to interest for a sum lent by the 
former to the latter. Gaius paid a certain amount, gaying it waa for reduction of the 
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prindptil, but Titins held it to be merely in payment of int«*eiit When the eaaie wai 
triedf the Court held that the money paid by Gains for interest could not be recovered, 
bat that no interest could in future exacted. The question then came to be whether 
the amount paid by Gaius was for interest or principal It was held to be part of 
the principal, because Gains had paid it as such. (D. 46, 3, 102, 1.) 

Titius owed Maevins 20 aum, about which there was no dispute, and 30 aurei if 
the risk of a slave who was killed attached to him. Titius paid 16 aurei without 
saying which debt he desired to have discharged. ISIaevius must apply it to the 
discharge of the amount not in dispute. (D. 46, 3, 1.) 

Cornelius owed J ulius 10 aurei, the price of a young slave, and he had also promised, 
without stipulation, to make Julius a present of 5 aurei. Cornelius paid 6 aurei 
without saying it was in part payment of the price of the slave. Could Julius apply 
it to discharge the promise of I aurei 1 Prior to J ustinian such a promise could not 
be enforced, but the money, if paid, could not be recovered. Could, then, Julius 
apply the money in ]iayment of the present ? No ; because he was bound to apply 
it to the discharge of the debt that the debtor would wish to see released. (D. 46, 
8, 94, 3.) 


Rule II. — If neither party has specifically assigned the pay- 
ment to any debt, and if the debtor is in arrear for interest, 
the intoicst must first be paid off; but as between principal 

debts, tliat is to be discharged which is most onerous for the 
debtor. (C. 8, 43, 1.) 


Titius accepted a loan, and promised interest at 5 per cent., at which rate he paid 
for a few years. Afterwards by mistake he paid at the higher rate of 6 per cent. 
Could the excess paid as interest be applied to reduce the principal debt ? Yes, if 
paid by mistake. (D. 46, 3, 102, 3.) 

Titius has made several contracts with Seius. Under some of the contracts Titius 
hu already become debtor to Seius ; under others he will be debtor forgiven amounts 
within a certain time ; while others are conditional, and it is uncertain whether they 
wiU ever take effect. If Titius pays anything, it must be applied first to the sums 
already accrued due, and next to thtwe certain to be due, but not yet matured. (D 46 
8, 8. 1 ; D. 46, 3. 103.) ' * ’ 

Gaius owed Sempronius 20 aurei for a horse. He ako owed him 15 aurei that 
had been dept>8ited with liim for safe custody, and which he had, by gross negligence, 
lost. Gaius paid 20 aurei. It must be applied as to 15 aurei, to pay the deposit, for 
non payment of which Gaius is exposed to infamy. (D. 46, 3, 7.) 

M^vius owes Titius 10 atirei, and 20 aurei on a contract secured by a pledge. He 
pays 10 aurei. In the absence of any statement by Maevius, he is understood to 
discha^e the secured debt, and thereby partly relieve his property. (D. 46, 3, 5, pr.) 

Galbus owes Cornelius 100 aurei; he is also surety for Titius to Cornelius for 80 

Galbus pays 50 aurei. It must be employed to reduce his own debt, not the 
■urn for which he is only surety. (D. 46, 3, 4 ; D. 46, 8, 97, pr.) 

in ** 20 aurei. A. pays D. 

10 awrci. \\ hoM debt is it t<> be applied to ? If A. has said nothing, it is to be taken 
in disoharge of the debt of longest standing. (D, 46, 3, 24.) 


Receipts {Apochae), 

A written acknowledgment of payment of debt (apoeha) waa 
not conclusive, but was binding only in respect of the sum 
actually received. (C. 8, 43. 6.) It was, however, esteemed 
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a more unequivocal evidence of payment than the reetoratiou of 
a chirograph, or written obligation to the debtor. (C. 8, 43, 14.) 

II. — Tender {Oblatio; Depositio et Obsignatio), 

A distinction existed between a simple offer to pay {oblatio) 
and a formal tender. The latter was made by depositing the 
money due in a sealed bag {depositio et obsignatio)^ either in a 
temple, or in some place by order of a court. (C. 8, 43, 9 ; C. 
4, 32, 19.) From certain passages it might be inferred that a 
formal tender or deposit was unnecessary. (C. 4, 32, 6 ; D. 
45, 1, 122, 5.) Other passages seem to deny any effect to such 
offer unless followed by formal deposit. (D. 26, 7, 28, 1.) A 
reconciliation is suggested to this effect, that an informal offer 
is a discharge of the debt, and stops the currency of interest, 
when interest results from the delay {mora) of the debtor ; but 
that the accessories of the debt, pledges, interest due by 
agreement, etc., were not released without the formal tender. 
(C. 4, 32, 9.) 

Utius promiaed Dama or Eros. Titius offered to deliver Eros, but the gtipulator 
delayed acceptance. Then Eros died. Titius was not obliged to deliver Dama, be* 
cause it was not his fault that the stipulator did not take Eros. (D. 45, 1, 105.) 

Gaius owed Cornelius 10 aum, and visited him with the money in order to pay him. 
Cornelius, without any good reason, refused to take it, and Gaius, taking home the 
money, accidentally lost it. Gaius could not be compelled to pay the 10 aw'd, 
(D. 46, 3, 72, pr.) 

A tutor who offers and deposits, under seal, the amount he owes, is released from 
the obligation to pay interest. (D. 22, 1, 1, 3.) 

When money had been so deposited the debtor was released, 
and the remedy of the creditor was only against the person 
with whom the deposit was made in order to recover what had 
been deposited. 

III. — Impossibility op Performance is occasionally equi- 
valent TO ACTUAL Performance. {InteHtus rei,) 

A promise to do that which was from the first impossible, is 
void ; is it also void if the thing becomes impossible only after 
the promise is made t Here we do not speak of the inability 
of a particular man to do what he promised, as if he becomes 
insolvent, but the impossibility of anyone doing what has been 
promised. When the impossibility has arisen from no fault of 
the promiser, as when he has agreed to deliver a thing, and the 
thing perishes, generally be is discharged. 
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Titiof promuet to Gaitu, by stipnlation, so many coins contained in a particular 
chest. Owing to no fault of Titius the chest and money are lost. Titius is not 
obliged to pay an amount equal to the sum lost. (D. 45, 1, 37.) 

Stichus is promised to Maevius by Seius. Stichus dies. Is Seius released ? If it 
was not the fault of Seius that Stichus died, he is released. (D. 45, 1, 83.) If the 
slave, however, had been asked for by Maevius, and refused, or if Seius killed him 
without a reasonable excuse, he must pay the value of Stichus. (D. 45, 1, 23 ; 
D. 45. 1, 96.) 

Titius promises Arethusa to Gains. Arethusa is manumitted. Is Titius released ? 
Not if Arethusa belonged to Titius. But if Arethusa did not belong to Titius, and 
the manumission was not due to his fraud or fault, Titius is no lunger bound. (D. 45, 
1. 61.) 

Maevius promises Bros tc Sempronius. Eros is taken captive. Is Maevius 
released ? If Eros did not belong to him, certainly. If Eros did, then it would 
appear that Maevius was bound only in case Eros was recovered, or again fell under 
his control. (1). 46, 3, 98, 8.) 

Gains promised l^aniphilus to Cornelius. Gaius did not give Pamphilus, and 
conqielled Ck>rnelius to resort to legal proceedings, pending which Pamphilus died, 
tbiiuB in corn polling Cornolius to take legal proceedings, is guilty of undue delay, 
and must pay the value of Painjdiilus. (I>. 45, 1, 82, 1-2.) 

iSeiriproniiis promises to give a small plot of ground to Maevius. After doing so, 
he buries a dead body in the place, and thus makes the land extra comniercium. Sem- 
pronius must jiay its value. If the land had belonged to another, who had buried a 
body in it, h<* w<iul(l have been released. (D. 45, 1, 91, 1.) 

Julius piornif>eH to 'I’itius a jdot of building ground belonging to Gaius. Gaius 
builds upon it. (^ui Titius sue Julius on the stipulation for the value of the ground ? 
CtlsUH gives an opinion in the negative (L). 32, 1, 79, 2), but Paul disputes and denies 
Ids opinion. (1). 46, 3, 98, 8.) The opinion (»f Celsus was grounded on the change in 
the condition of the thing being such as to reiulor delivery oi the ground without the 
building im]>ossible. J’aul replies that the ground is a j>art of the house, and indeed 
the principal part, to which the building is in law only accessory, and that, therefore, 
tJiC value of the land must be ])aid. 

Seius jrromiseH a usufruct of his farm to Maevius for the next ten years. By the 
fault of Seius, Maevius is kept out of the farm live years. Maevius can, nevertheless, 
sue for the ten years. (D. 7, 1, 37.) 

•unvl — II eleases — Foum.vl and Xox-foumal. 

Actual })erfv)rmancc is called the natural mode of dissolving 
an obligation {naturalitut' rfsolciiu7'), in contrast Avitli a formal 
release (civillfer resolcitur) by the provisions of the law. The 
maxim was that every contract had its appropriate divestitive 
fact, just as it had its appropriate investitive fact, and that 
these two classes of facts, the investitive and divestitive, must 
correspond.* Hence a cv)ntract formed per aes et librammu&thQ 
dissolved per aes et lihram ; a contract by stipulation must be 
dissolved by a contrary stipulation ; a contract formed by 
writing {expensuvi ferre)y by written release {accepium ferre). 

quidqnc cimtractum e*t, ita et solri t^bet (J). 46, 3, 80) ; nihil tarn naiuraU 
estquam eo yencre quidque dissoherc quo coUiyatum c*t. (D. 50, 17, 35.) 



ACCEPTILATIO. 


Such was the maxim with regard to formal releases, and 
when the obligation was thereby tajren away, all the collateral 
securities (sureties, pledges, etc.) were at the same time released. 
The obligation was extinguished as if it had never existed. 


(I.) Formal Releases. 

1. Release of stipulation — Acceptilatio, 

1°. This is the mode of release primarily adapted to verbal 
contracts, and hence applies not only to the stipulation, but 
also to the verbal contract of services of a manumitted slave 
{ohligatio opevarum), (D. 46, 4, 13.) 


An obligation may be removed by crediting the debtor with payment 
{acceptild/io). This is done by an imaginary payment. It 'J'itiiis has a 
debt due him on a contract made by words, and wi.shes to remit it, he can do 
so by allowing his debtor to say these words : — “ What 1 have promised you, 
do you regard as received.^” and by himself answering, “ I do.’' This 
acknowledgment may be in Greek as well, provided only it be done in 
the same form of words as is usually employed in Latin. (J. 3, 29, i ; 
G. 3, 169.) 

Acceptilatio is the formal and solemn acknowledgment by the creditor that his 
claim has been satisfied ; and having made such an acknowledgment, llie crediU)rwa8 
estopped from alleging that in point of fact there was no j>aynient. Wlnt iu>lvtnnc 
vidHur qui acccptilot tone so/utun cst, (1). 4G, 4, lf>, pr.) Hcnci' it is called by 
(iaius a fictitious ])ayment {iniaqhioria solntio). Knglisli lawyers would probably 
explain such a release as operating, like the txpemUntto, by esto[)pcl. 

Several stipulations could he dissolved at tlie burne time by an arrr fitPntio. (D. 
46, 4, 6 ; D. 46, 4, pr.) It could not be conditional or postponed. {aSuL coyid'Uiunc 
or in diem.) 1). 46, 4, 4 ; 1), 46, 4, f>.) 


2°. The A(]uilian Stipuhition . — A wide exteusiou was given to 
acceptilatio by formulae introduced by AtjtiiliuK (lallus, the 
colleague of Cicero, of whom rueation haw boon already made. 


In this fashion, as we have said, contracts by words arc <hssolved, and 
these only, not the rest. For it seemed fitting that an obligation made by 
words might be dissolved by w’ords. Jlut a debt due on :m\ otlicr ground 
may be reduced to a stipulation, and dissolved by crediting i!ic debtor with 
payment [acceptilitio). As a debt may properly be final in part, so a 
debtor may be credited with part payment. (J. 3, 29, i ; (i. 3, 170.) 

A debt may be properly paid the creditor in fiart. llut ulicthcr a debtor 
can be credited with part payment is questioned. (G. 3, 172.) 

A form of stipulation has been handed down to us, commonly called 
Aquiiiana., by which any obligation whatever can be reduced to a stipula- 
tion, and so taken away by crediting the debtor with jjayment {accept! laiio). 
It works a novation on every obligation, and was framed by Gallus 
Aquilius as follows : — “ Whatever, on whatever ground you are, or shall 
be bound to give me or do for •me now or on some after day, and all 
for which I may now or hereafter bring an acti on or make a claim, or 
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for which I may follow you up before a magistrate, and all you have, 
hold, or possess of mine, or which only your wilful wrongdoing keeps 
you from possessing, all this, according to the value to be set on each item 
Aulus Agerius has stipulated shall be given to him, and Numerius Negidius 
has undertaken so to do.” Again, conversely Numerius Negidius put the 
question to Aulus Agerius, “Whatever I have undertaken for you this 
day by the stipulatio Aquiliana^ do you regard as received in full?” and 
Aulus Agerius answered, “ I regard it as received/^ and, I have entered 
it as received.” (J. 3 , 29 , 2 .) 

The acceptUatio, even if wholly gratuitonis, extinguished the obligation. It was 
thus convenient even when the obligation was discharged by pa 3 nuent. If the debtor 
paid what he owed, and obtaji^ed a written discharge (apocha), he might be troubled 
by the allegation that, in point of fact, although he had got a receipt, he had not 
paid the debt. If, however, the release were by cujctptilatio, this objection could 
not be raised, and hence oxctptiLaiio was the safest form for receipts. (D. 46, 

4, 19, 1.) 

3°. AcceptUatio of part of a debt. 

Ulpiari resolves the difficulty stated by Gaius in the following 
niunner ; If the obligation is divisible, then it may in part be 
released by acceptUatio ; but if it is indivisible, the acceptilatii 
is void unless it covers the whole obligation. (D. 46, 4, 13L.y 
The distinction between divisible and indivisible obligat—** 
may be illustrated by the following examples : — 

“ Of the 1 0 ourd I promiRe<I you, do you admit five as received ? ” I do. 
release is valid fur .*> aurrt. (D. 4C, 4, 9. ) 

Titius owes a tilair to Sempronius. He asks Sempronius whether he will : 
him from giung Stirhus. Sempronius agrees. Is the release from Stichus a 
from the general obligation of giving a slave? Yes ; the question of divisibilil 
not arise, for inasmuch os Titius could perform his obligation by giving Stichi 
release frtin Stichus is a discharge of the whole obligation. (D. 46, 4, 13, 4.) 

Titius owes Arethusa to Gaius. Gaius dies, leaving as heirs Maevius and 
Gan Maevius release Titius in respect of his share of the inheritance ? Yes, altl 
Arethusa cannot be divided. (D. 46, 4, 10.) 

Titius owes Maevius a slave or 10 aurei. Maevius releases him from 5 
What right remains to Maevius ? He can sue Titius for 5 auret or a share of thi 
(D. 46. 4. 17.) § 

Titius f)wes an urban or rural praedial servitude. Can he be released from^ 
of the servitude ? No, because such a servitude is indivisible. (D. 46, 4, 13, le 

Titius owes a usufruct of his estate. Can be get a release in respect of part 
estate, while remaining bound to give a usufruct of the remainder ? Yea. (D. ^ 

18,1.) ^ 

Titius is bound to give a carriage-way {via). The creditor releasee him frof 
footpath {iter). This is wholly invalid ; because, although a footpath is included 
a roadway, and in a sense a part thereof, it is a part not of a physical whole, bu 
a legal or imaginary whole ; but if released from iter and actu$, the debtor is relea 
from via, (D. 46, 4, IS, 1.) 

Titius has promised a farm simply, which, of course, meant the ownership of i. 
He is released from it in respect only of a usufruct or right of way. This § 
invalid, because a usufruct is not a part o' the ownership in the sense require*, 
(D. 4^ 4, 18, 2.) 
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'Htins promises vmstifruct of land, and accepts a release of the use (usus) of it Is 
this valid ? If the creditor thougfht a use only was due, his release is void. If, how- 
ever, he knew that the usufruct was due, and intended to reserve the prmluce (/ructua), 
releasing only the use, the release was valid. This 8h«^ws that the relation between 
usufnict and use was much closer than between ownership {dominium) and ustifruct. 
Usufruct and use are considered as more readily interchangeable, or rather they are 
regarded less as distinct species than as one species varying in the liberality of its 
interpretation according to the terms of the grant. (D. 46, 4, 13, 3.) 

Titius has promised Stichiis. He is released by the same accvptilatio from Stichus, 
and also from Pamphilus, who is not due. The release is valid for Stichus, the 
addition of Pamphihis being treated as surplusage. (D. 46, 4, 15.) 

4°. Who can release by acceptilatio ? • 

Although we have said that acceptiliitio is accompanied by an imaginary 
payment, yet a woman, without authority from her tuior^ cannot credit a 
debtor with payment, although payment can be made her in any other form 
without authority from the tutor. (G. 3, 171.) 

One of several co-creditors can release a debtor by accepti-- 
hitio without the consent of the rest. The Aquilian law, as we 
have seen, imposed a penalty on an achtipidator who took this 
means of defeating the stipulator, 

2. Release per et Uhram. N^exi Uheratio. 

There is, too, another sort of imaginary payment, by means of a piece of 
bronze and a balance. This kind is receiv'cd in ( ertain cases only, as when 
the debt that is due has been so contracted, or is grounded on a judgment. 
(G. 3, 173-) 

There are employed not less than five witnesses and a balance-holder. 
Then he that is being freed ought to speak thus - “ Whereas 1 am con- 
demned to pay you so many thousand sestertii on such and such a ground 
(as according to the terms of the conveyance), w ith this bronze and balance 
of bronze 1 pay and free this balance both first and last in accordance with 
public law.” Then he strikes the balance with an oj, and gives it him from 
whom he is freeing himself, as if by way of payment. (G. 3, 174.) 

As a will was made ancierltly \>cr a€s et lihram, it followed that a legacy also could 
be discharged by this mode of release. Thus the form a]>plied to the release (1) of 
contracts made per arif et libram {nexum) ; (2) of judgment debts ; and (3) of legacies. 
The propriety of this mode of dis<'harge i.s evident in the case of nexum and legacies, 
but Is not so clear in the case of judgment debts, {(i. 3, 175.) Gaius, ahi), irifonna 
us that this mode of release was confined tf) what could be counted or weighed ; or, 
as some add, measured. He aa^s nothing, in the text as it remains, regarding the 
formation of the contract of nexum; and the whole subject, on account of the paucity 
of evidence, is involved in obscurity. Tliis formal release seems, as in the case of 
acceptilatio, often to have accompanied actual payment. (Livy, 6, 14.) 

3. The literal and real contracts should be dissolved by 
methods analogous to their investitive facts. An entry {ac~ 
ceptum ferre) wiped out a written debt, and formed, doubtless, 
the correct mode of release. So, as a contract re was formed 

. 2 s 
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by the deliveiy of some article, it was dissolved by the return 
of the same article. 

4. The consensual contracts. 

Further, obligations contracted by consent may be dissolved if both 
change their minds. If Titius and Seius mutually agree by mere con- 
sent that Seius shall have a farm at Tusculum on buying it for one hundred 
aurei, and thereafter, while performance has not yet followed — that is, while 
the price has not been paid, and the farm not delivered — they determine to 
depart from the contract of sale, then mutually they are freed. It is the 
same with hiring and letting, and with all the contracts that come down from 
consent, as has already b£^n said. (J. 3, 29, 4.) 

( 11 .) Nox-formal Releases {Pactum de non petendo). 

The special importance of pacts in reference to the divesti- 
tive facts of contract has been already pointed out. The pact 
not to sue practically superseded the formal releases. But, 
nevertheless, some differences remained, and it was occasionally 
important, whether a formal contract was dissolved formally 
or by mere pact. 

1. A defective acceptilatio was construed as a pact not to 
sue, if the intention of the creditor %va8 to release the debtor, 
and the form merely of the acceptilatio was defective. (D. 2, 
14, 27, 9.) If, however, the creditor did not intend to release 
the debtor, but went through the form of acceptilatio^ knowing 
it to bo void, it w’as held that he could sue the debtor, as he 
had never really consented not to sue. (D. 40, 4, 8, pr.) In 
like manner, if a contract re w^ere dissolved by acceptilatio 
simply, without resorting to the Aquilian stipulation, accord- 
ing to the old law, the acceptilatio had no effect. But in this 
case also a favourable construction was adopted : the formal 
release was held to imply an agreement not to sue, and an 
action to enforce the original contract would be defeated by 
the exceptio doli mali or pacti conventi. 

2. A formal release must be unconditional ; an agreement 
not to sue {pactum de non petendo) might be limited and con- 
ditional. 

Titiun owes Maeviun 10 aum at the end of six months. Maevius offers to release 
him if he pays 8 aurei at the end of the second mouth. The agrt5ement is not made 
by stipulation. Can Titiiia, by offering the 8 aurei at the proper time, protect himself 
hrom liability for the 10 aurei at the end of six months ? Ves. If Maevius sues him, 
he can plead the agreement as a defence. (D. 2, 14, 41.) 

3. A formal release either wholly extinguishes the obligation 
or does not affect it ; an agreement not to sue may operate as 



PACTUM DE NON PETENIX). 


643 

a release to aome of the parties bound, and not to others. If 
the pact is in favour only of the person making it, or of some 
definite person, it is said to be a pact in personam ; but if it 
operates generally in favour of all persons bound, it is said to 
be in rem, (D. 2, 14, 7, 8.) If the agreement is restricted 
{pactum in personam)^ it avails only for the persons in whose 
favour it is made, and not even for their heirs. (D. 2, 14, 25, 1.) 

Titius owes money to Gains. Gains writes to Titius, “ I will not sue you. The heir 
of Titius cannot plead this agreement. But if Gaius wrote, “ I will release that debt," 
the heir of Titius and all others interested are protected. (D. 2, 14, 17, 3.) 

will not sue,” may mean 1 will not, but my Keirs may. “You will not be 
sued,” may mean you will not, but your heirs will be sued. The question is as to the 
intention of the parties : the words used have effect only in so far as they indicate 
such intention. (D. 2, 14, 57, 1.) 

4. A formal release of one of several co-obligees releases all ; 
an agreement not to sue may be limited to the release of one 
only, the others remaining bound. 

K one of several co-creditors {con'd stiptdajidi) formally releases a debtor, the debt 
is wholly extinguished, and the debtor is at the same time released from the claims of 
the other creditors. (D. 46, 4, 13, 12.) 

If one of several co-debtors is formally released, all the other debtors are at the 
same time discharged. This follows from the nature of acccptilatio. (D. 46, 4, 16, pr.) 

Such was the rule applicable to formal releases ; but the 
same technical reasoning was not extended to informal agree- 
ments not to sue. As such agreements were not recognised 
except in equity, so by equity must that recognition be modi- 
fied and interpreted. The object of the Prcetor was to give 
effect to the intentions of the parties as against the strictness 
of the old legal formalities, and therefore the real agreement 
between the parties formed the law that was made to govern 
the case. If the agreement were restricted to the person 
making the release, or to whom release was given, unquestion- 
ably the others would not be affected. But suppose the agree- 
ment were quite general, that the creditor agreed not to sue 
at all, was such an agreement effective in regard to the other 
debtors or creditors, who were ignorant of it ? 

(1.) Does a pact not to sue, made by one of two co-creditors, 
release the debtor from the other creditor? It would of course 
be manifestly unjust to give a creditor the power of destroying 
his co-creditor’s claim. With this appears to agree a somewhat 
difficult text of Paul According to the ingenious interpreta- 
tion of Savigny, the text reads thus ; — “ If one of two bankers 
in partnership makes a pact not to sue a debtor of the firm, is 
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the defence accruing to the debtor from this pact available 
against his partner t Neratius, Atilicinus, and Proculus say it 
is not, even although the pact is perfectly general {pactum in 
rem ) ; for all that the imperial constitutions have settled is 
that each partner can sue for the whole debt. [The same rule 
holds in the case of two co-creditors.] Labeo also is of the 
same opinion, for one of them cannot make a novation, although 
one can give a valid discharge ; just as payment of money that 
has been borrowed from those under our potestas may lawfully 
be made to them, although they cannot make a novation. 
And that view is correct.” (L). 2, 14, 27, pr.) In the Digest 
the sentence enclosed in brackets comes after the text, but 
Savigny tliinks the writer meant to carry back the proposition 
to the place in which it is put. 

(2.) Does a pact not to sue made to one of two co-debtors 
release both'? Here the difference between a formal and 


informal release becomes apparent. I'y acceptUatlo the legal 
chain is broken, and hence both are released; but when there 
is only an agreement having no other force than equity gives 
to it, the Prad-or applies a diflerent rule. Generally speaking, 
the release? of one is not the release of the other. Ikit if they 
are so connected that the release is not effective unless it 


is in favour of the co-debtor also, then both are released. 
(1). 2, 14, 21, 5.) Su])! )ose A. and 1>. are jointly bound for a 

debt, and that each is a surety for the other, then neither of 
them can be effectually released unless both are. Here it 


might fairly be presumed that 


the creditor intended to release 


both, for unless he did so, his general release had no effect. 


5. A formal release of the principal is a release of the surety, 
and a forimd release of the surety is a release of the principal ; 
but an iniormal release of one of them may have no efi'ect on 
the other. (D. 40, 4, 13, 7.) 


In the case of pacts a teelmical difficulty arises that is not 
felt in accepiilatio, AcccpiUutio operates as an annihilation ot 
the debt, but a pact only as an equitable defence. Now it was 
a rule of the Koman law that one freeman could not act for 


another. How, then, could a surety reap the benefit of a pact 
made with his principal, and not with himself, or how could 


a principal avail himself of a pact made only by his surety? 
The answer was that such a pact made by A. on behalf of B. 
could be pleaded in favour of B. only when it was A.’s interest, 
and so in effect the pact was fur A. solely. (D. 2, 14, 27, 1.) 
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Generally speaking, a pact not to sue (in rem) made with a 
debtor was available as a defence to the surety. The excep- 
tion was Avhen there 'was an express or an implied under- 
standing that the debtor alone should be released. (D. 2, 14, 
22.) The reason is manifest. If the surety could be sued, he 
could turn back on the debtor and compel him to make srood 
the amount paid on liis beliall*, and so the release of the tlebtor 
w’ould be nugatory. Hence if the surety had released the 
debtor from his obligation to refund what the surety might be 
compelled to pay, he could not avail hin^elf of any agreeiiieut 


made wdth the debtor. (I). 2, 14, IV2.) 

Such reasoning did not ap[)ly when a general agreement not 
to sue was made w’ith the surety. It was immaterial to the 
surety 'whether the debtor continued bound or not. Hence, as 
a general rule, a pact made with tlie surety w’^as no delence to 
the debtor. (D. 2, 14, 2:1.) If, however, it were understood 
that the debtor also was to be included in the release, the debtor, 
although he could not directly plead the agreement, which had 
not been made w’ith himself, could allege that the action was 
brought against good conscience, and so under that wide defence 
(e.vceptio doli) find shelter. (D, 2, 14, 25, 2 ; 1). 2, 14, 2<>.) 

The rules may be thus summarised. A general agreement 
not to sue made wdth a principal debtor operated in favour of 
the surety, unless tlie contrary was proved to be the intention 
of the parties ; a general agreement not to sue made witli a 
surety did not operate in favour of the principal debtor, unless 
it was proved that the parties intended it to have that etlect. 


Third— Prescription. 

In considering the subject C)f prescription, or the extinction 
of riglits through la})se of time, a vital difference is to be re- 
marked between pro])erty and obligation, between rights in rem 
and rights in persomun. In the case of property the early 
Roman law had usurajno ; but imacapio operated directly as an 
investitive fact, as a mode of converting an imperfect into a 
perfect title ; it directly established the possessor, and so only 
indirectly and iuferentially disestablished the owner. In the 
case of obligations, or rights in personam, which consist of duties 
to do or forbear, the debitor, from the nature of the case, cannot 
have possession. Presciiption, therefore, if it exists at all, 
must operate in the first instance against the creditor, and so 
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indirectly in favour of the debtor. Prescription, as applied to 
obligation, can take no other form than a refusal to give the 
creditor an action. It thus happened that while the Roman 
law had prescription in regard to property — namely, usucapio 
— ^it had no analogous provision for obligations. The first 
dawn of a law of prescription as applied to rights in personam 
was when the Praetor, in introducing new actions, limited them 
to a fixed period, generally a year. This limit was in perfect 
harmony with the general principles of Praetorian intervention. 
His jurisdiction was t regarded as essentially extraordinary, 
evoked by some clamant injustice, and not to be stretched 
further than was necessary. If, therefore, an aggrieved person 
did not choose to apply for relief within the year, the old civil 
law was simply allowed to take its course. 

We must here observe that actions proceeding from a statute or senatus 
consulium^ or imperial constitution, were available for all time, until imperial 
constitutions fixed certain limits both for actions in rein and actions in per- 
sonam; those that depend on the Praetor’s peculiar jurisdiction live, for the 
most part, for a year only (for the power of the Praetor was for a year only), but 
sometimes they arc extended to all time, that is now up to the limit intro- 
duced by the constitutions [copying the regular law]. Of these latter instances 
are the actions given to the bonorum possessor and the rest that stand in the 
place of the heir. The actio furti manifesii too, although proceeding from 
the Pra'ior’s own jurisdiction, is yet given for all time. For the Praetor 
thought it absurd that such an action [fixing a money penalty instead of a 
capital penalty] should be limited to a year. (J. 4, 12, pr. ; G. 4, i lo-in.) 


CoriRtaiitine enacted that a claim of ownership should be 
barred after forty years (C. 7, 39, 2), but the first enactment 
establishing prescription fi»r obligations generally Avas made in 
A.D. 424, by Theodosius 11. It fixed a period of thirty years 
lor the extinction of all actions, whether in rem 01 in personam. 
(C. Til. 4, 14, 1 ; C. 7, 39, 3.) Another law passed by Anas- 
tasius (a.d. 491) makes a prescription of forty years for the 
cases not included in the previous enactment. (C. 7, 39, 4.) 
It is ditficult, considering the general terms of the first enact- 
ment, to say what these cases were. Finally, Justinian made 
the term thirty years for all actions, except the actio hypothe- 
caria, Avhich had a special prescription of forty years ; but 
claims for freedom were imprescriptible (p. 185). In order that 
prescription should operate as a divestitive fact, the following 
conditions were necessary ; — 


(1.) A right of action accrued. 
(2 ) Alwence of claim for 
(S.) A cerLain time. 
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The effect of incapacity to sue on the part of the creditor, and of malajtdei of the 
debtor, will be considered separately. 

1. Prescription begins to run from the moment that the 
right of action exists, and is not exercised. (C. 7, 40, 1, 1; 
C. 5, 12, 30.) Recurring to the technical language already ex- 
plained, it is from the time when dies veniU not from the time 
when dies cessit Hence, if an obligation is conditional, pre- 
scription begins to run, not from the date of the agreement, but 
from the moment when the condition is fulfilled ; in a deferred 
obligation {in diem), only when the time^ has elapsed, and the 
creditor can sue. (C. 7, 39, 8, 4.) It is a more difficult question, 
at what moment prescription began to run when no time or 
condition was fixed in the contract. The general rule in con- 
tracts was, that if no time was fixed, performance could be at 
once demanded. (J. 3, 15, 2.) But does a right of action 
arise before a demand is made I In one passage, Ulpian adopts 
the view of the English law, against which Austin argues 
strenuously, that the action is itself a demand. (1). Ifi, 3, 1, 22.) 
From this it follows that a plaintiff will not be defeated in an 
action, merely because he has not, pi-evious to the commence- 
ment of the action, made a demand for performance. It would 
therefore follow that, for the purpose of prescription, time be- 
gins to run from the moment the contract is made, unless either 
the contract is conditional or it fixes a time for performance. 
Austin’s criticism of the rule is quite justified from the stand- 
point of theoretical jurisprudence. But the point is one of 
small practical importance, except as affecting the question of 
costs. A creditor wlio sues a willing debt(>r without first ask- 
ing him to perform his contract, ought to be made to pay the 
costs incurred by the debtor. 

A case of 8|»ecial importance is in olilipations of periodical pa 3 'inentM. Tliese pay- 
ments may be eitlier of j)rincij»al or of interest. 

(1.) Prescription of a principal debt through non-payment of interest. When a 
debt bears interest, prescriptitm begins to run from the tlate of the hist payment of 
interest, not from the time that the debtor coul'l have brought an action to recover 
the principal debt. If, however, the loan is made for a definite period, jircscription 
does not run until that period is expired, even although interest may have l>ecu due 
and not paid, because pre8cri[»tion cannot run before the right of action accrues, 
although it need not begin until afterwards. {C. 7, 119, 8, 4.) 

(2.) When the jteriodical payment is not of interest but of principal, as w lien a 
perpetual rent is imposed upon land by testament, prescription begins from the last 
payment. (C. 7, 39, 7, 6.) 

2. The prescription must»not be interrupted ; there must be 
a continuous non-claim. 
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(1.) An acknowledgment of the debt {agnUio) by the debtor 
interrupts the prescription, and forms anew point of departure, 
from which the prescription is to run. Giving a new written 
security (C. 7, 30, 7, 5), payment of part of the debt, or “ con- 
stituting ” for the payment (D. 13, 5, 18, 1), are such acts of 
acknowledgment. If there are several creditors or debtors, 
acknowledgment by one binds or releases all the rest. (C. 8, 
40, 5.) But a mere demand of the debt, or a transfer of the 
debt to a third party (cessio aciionis), did not break or interrupt 
the prescription. 

(2.) Action broughif by the creditor. Anciently no action 
availed to interrupt prescription until it had reached the litis 
coniestaf to (see V., Divestitive Facts), but under the later pro- 
cedure, it was tlie summons and transmission of the plaint 
{lihellu/t conventionis) that broke the prescription. (C. 7, 40, 3.) 
A reference to arbitration also interrupted the prescription 
(C, 2, 50, 5, 1) ; but not a demand made before the wrong 
tribunal. (G 7, 21, 7.) 


(Jnce a case w'as before the court, it was subject to the rules 
laid down with reference to (G. 4, 104-105), 

or else >vas imprcserii)tib]c, (D. 50. 17, 131), pr.) It would 
appear, Iiow'evi-r, that the thirty years ])rescriptioii was applied ; 
(C. 1 h. 4, 14, 1, 1), a term chaijge<l by Justinian to forty years 
from tile last -brought action. (G. 7, 40, ], 1.) 

File l(*ng’lh of time rc(]uirc(I, 

^ (1.) In lVa*torian actions, as stated in the text, t/io prescriji- 
tion was gnicrally f.r a year. Tanl (D. 44, 7, 35, pr. ; D. 25, 2, 
21, 5) and llJpiaii (I). 4, 0, 3, 4) drew tlie line thus Penal 
actions introduced hy the Pnetor were coutined to one year's 
prescription ; but actions for the recovery of property, even 
when due entirely to the Prador, Avere perpetual, like the actions 
ot the civil huv. Ihe actio doll luali was penal, and at first pre- 
scribed in a single year, but the period Avas extended by Con- 
stantine to tw'o years. (C. 2, 21, 8.) Prmtorian actions, if 
originally unlimited, tell under the prescription of the next 
class — the civil actions. 


(2.) Ill all other actions the period A\"a8 thirty years, Avitli the 
following exceptions ; — 

1 . Justinian extended the prescription to 100 years when 
the action avus by a church or pious foundation, and related to 
succession, legacies, gifts, or contracts of sale. The same time 
was given when money was left for redemption of captives 
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(C, 1, 2, 23.) This privilege was extended (a.d. 535) from the 
East to the West, to the whole AccZeaia Romance (Nov. 9.) After- 
wards (a.d. 541) the time was reduced to forty years. (Nov. 111.) 

2°. Actions by municipalities were included in the foregoing, 
but it may be inferred from Nov. Ill and Nov. 131, G, that iu 
this case the time was reduced to thirty years. 

3®. Such actions as the imperial exchequer (Jiscus) could 
bring in common with private persons were subject to the usual 
prescription of thirty years (D. 49, 14, 6) ; but actions exclusively 
competent to the exchequer were barred by the lapse of 
twenty years, even when other penal actions were not subject to 
any prescription. (D. 44, 3, 13, pr. ; 1). 49, 14, 1, 3.) To this 
rule two exceptions existed : (1) taxes w’ero always impre- 
scriptible (C. 7, 39, (5) ; and (2) tlie right of succession to vacant 
inheritances w’as limited to four years. (C. 7, 37, 1.) 

The hoita fiihs of the debtor or capacity of the creditor. 

In nsiicajno there must be hoim Jides of tlie ]>ossessi)r ; and 
when Justinian extended to the /o7u;i iewpoi'is possessio all the 
incidents of iisucapto^ he enacted a similar condition. ((-. 7, .‘»9, 
8, 1.) But in prescription of actions tlie condition of hoiid fidva 
was immaterial ; the defence lies not in the positivci claim of tlie 
debtor to release, but in the di'iiiai to 1h(< creditor of his reinc'dy 
for his remissness. Manifestly the debtor need not plead bona 
fidcs to take advantage of tln^ plea of prescription. 

Prescription ran against w^ornen and persons wdio wi're out 
of the jurisdiction, or engaged in military service : but not 
against persons under the age of puberty, even when they had 
tutor es, (C. 7, 39, 3.) 
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Cojtfufdo occurs when a creditor becomes boir to a debtor, or 
a debtor becomes heir to a creditor. This result arose from 


the old conception of inlieritanee — the idea, namely, tliat tlie 
heir was not a ne^v person, but continued tlio legal j)ers()nality 
of the deceased. It will therefore be convenient to postpone 
what has to be said on the subject of confunio until tlie subject 
of inheritance is approached. We may, however, observe that 
by the law as amended by Justinian (C. 0, 30, 22, 11), an heir 
making an inventory escaped the operation of this rule, and 
remained after accepting the inheritance, as regards sums duo 
by him to the estate or vice versa, in the same position us 
before acceptance. 
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In the Roman law, for reasons to be afterwards stated (Law 
of Procedure, lAtis Contestation taking a debtor into court 
operated as an extinction or abandonment of the debt. The 
creditor obtained, in lieu of his original right,, a new claim 
against the debtor, which he could prosecute until he obtained 
fall satisfaction. The appearance of the parties before a judex 
constituted a new departure. This is shown in a striking way 
by the rule regarding penal actions. A penal action could not 
be brought against thie heir of the wrongdoer ; but if the delin- 
quent were sued, and he died after the stage of litis contestatio, 
then the action went on against his heirs. (D. 44, 7, 26.) Again, 
a stipulator sues for a slave. After the litis contestatioy the slave 
dies, the debtor is not relieved, as he would have been if the 
slave had died before the litis contestatio. (D. 42, 1, 8.) 

REMEDIES, 

I. Descent of Obligations to Heirs. 

The general rule was that the rights of a creditor descended 

to his heirs, and the duties of a debtor descended to his heirs. 
(J. 3, 24, 6.) 

It is not all the actions against a man available at strict law or given by 
the Praetor that are equally available or are usually given against his heir. 
For it is a most certain rule of law that penal actions arising from wrong (as, 
for instance, yi/r//, tv bonorum raptorum^ ifijuriarum, damm injuria) are 
not available against the heir. But actions of this sort arc available by 
heirs, and are never denied them — except, indeed, the actio injuriarum^ and 
any like action that may be found. Sometimes, however, even an actio ex 
contractu is not available against an heir [nor to an heir, for the heir of an 
adsiipulator has no action ; and, on the other hand, the heir of a sponsor or 
fidcpromissor \% not liable] ; as when the testator has acted fraudulently, and 
nothing gained by that fraud has come to his heir. But the penal actions 
of which we have spoken above, if once actually joined (contesta/ae) by the 
principal persons, are both given to heirs, and pass on as against heirs. (J. 
4, 12, I ; G. 4, 1 12-1 13.) 

Three exceptions are poiiite<l out in the text. But (4) the contract of letting on 
hire of aervico was neceasnrily twiinguisheil by the death of the workman ; also (5) 
partnerahip was regarded us so essentially personal that, except in the case of societas 
rectujali-tt^ the death i»f a partner dissolved the assc^ciation even among the surviving 
partners, and the heir of a partner eould not succeed in place. 

II. The Measure of Damages. 

This subject has been illustrated in detail elsewhere: but 
we may here recapituhite and bring together the several stand- 
ards oi duinages known to the Rrjman law. We may reckon 
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three distinct kinds : — (1) ordinary damages, including conse- 
quential damages; (2) sub-ordinary, or a certain lenient 
measure adopted in a few specified cases ; and (3) penal or con- 
ventional damages, as fixed by the parties in their agreement. 

1. The ordinary standard was the loss sustained by the 
complainant in consequence of breach of contract by the 
defendant. This is either verum rei 'pretium (the market value) 
or quanti actons interest (how much the plaintiff has lost), which 
may exceed the price of the thing. Quanti ea res est, in actiones 
arbitrariae, means sometimes one and sqpietimes the other of 
those measures of damage. (D. 50, 10, 193; D. 39, 2, 4, 7.) 
When the breach of contract was wilful, the defendant was 
responsible for much more than if the breach was due to no 
fault of his. Thus a person selling a diseased ox that infects a 
herd is liable for the value of all in the herd that die if he 
knew of the disease at the time- of the sale ; if he did not, he 
was liable only for the difierence in value between a sound and 
an unhealthy animal. 

2. A lower standard existed when the damages were limited 
to the amount the defendant was able to pay.^ This is ex- 
pressed by the terras quantum facer e potest ; and several examples 
have been already mentioned, as in the action on partnership. 
The idea was, that the relationship out of whicli the action 
sprung was not to be governed by strict commercial considera- 
tions ; that it was one of such mutual confidence and esteem 
that even when a party was wu'ong he was not to be pressed 
too hardly. 

3. A third measure of damages may bo termed conventif)nal 
or penal ; that is, an amount may be agreed upon as tlm equi- 
valent of the loss likely to be sustained by entire breach of 
contract. This was especially necessary or convenient when 
the object of the contract was not a thwgy the value of which 
could readily be ascertained, but acts the value of which might 
be very much a matter of opinion. 

Not only thing^s but acts may he brought into a stipulation, as when we 
stipulate that something shall be done or not done. In stipulations ot this 
sort it will be best to throw in a penally at the end, lest the amount of the 
stipulation should be uncertain and the plaintiff be forced to prove what lus 
interest is. So, if a man stipulates that anything shall be done, the penalty 
ou^ht to be added ; thus, “ If it is not done, then do you undertake to give lo 


* Imo ntc totum, quod habft, eis extd'hqucndum puto, sed ei ipsi ratio hahenda ut, ne 
egeat (D. 42, 1, 19, 1.) 
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aurei as a penalty ?” But if the stipulation is so framed as to require by 
one and the same agreement that some things shall be done and that 
others shall not, a little clause of this sort ought to be added : “ If anything 
is done against the foregoing, or if anything is not so done, then do you 
undertake to give lo aurei as a penalty?” (J. 5, 13, 7.) 

The amount named as a penalty was not, however, conclusive ; 
for if it were inadequate, more might be obtained ; and if it 
were excessive, it might be reduced. 

Titins Hold Gains some land, and by stijmlation it was agreed that Gains should do 
something, subject to a penalty. If Titius sues first on the sale and recovers less than 
the penalty, he can afterwayls sue on the stipulation for the penalty. But if he 
recovers as much us the jMJiialty, and afterwards sues on it, he is rejielled by the 
eorcrjfdto doli wtlL By proeticding on the htniat' lidri action of sale, he is not precluded 
from going f>n with tljo Hti])ulati<m for the penalty. If Titius sued first on the 8ti])ula- 
tion, ho could not afterwards sue on the sale, because the stipulation included the 
whole agreement ; but if the penalty was le.ss than the damage actually suffered, he 
was allowed to jirociaul with an action on the sale, and recover enough to give him 
comjdetc satisfaetioii. (I>. 10, 1, tl8.) 

Cornelius compr<uniHt;d a claim against Maevius for CO aurei, but Maevius incon- 
siderately agreed t<* a penalty of l(iU ainri if he did not keep the terms of the com- 
jiroinise. (^nmelius could not recover more than was really ilue—nainely, 60 aurei ; 
and if ho demande*! nmre, could be de feated (*n the ground of l)ad faith {ijccrptio dull 
mah). Thus a penalty might be* redueeal. (1). 44, 4, 4, ib) 

But penal stipulations in the contract of sale were rigidly enforced, They were 
not intended lo be an estimate of daiuages. 


JII. Intor t‘st fe/nis, rn'^ntra). {Sorfi, caput — principal). 

liit(‘r(‘Kt, according to the teaching of political economy, is an 
oquiviilcnt for two things — first, for the use t)f im)ney or any 
other pro])crty ; and, secondly, for tlu^ risk of losing the money 
or other projierty. Tlie rate oi' interest, under free coinpeti- 
tion, is ])riiici])ally deterniiiied by these two considerations. 
This analysis is so simple, and the advantages of interest to 
both borrowers and lenders are so obvious, that wo can with 
dilliculty realise to ourselves the feelings of some ancient 
nations upon the subject. Jews Avere forbidden to take usury 
from Jews, but might hnvfully do so from Gentiles. The idea 
evidently Avas that from friends or felloAv-citizens it was mean 
to exact a roAvard for a loan. For centuries the Christian 
Ciiurch struggled to suppress interest, but in commercial 
nations Avitliout lasting success. Among the Romans we find 
an identical spirit of hatred of usury or usurers going the 
length of prohibiting the acceptance of interest altogether ; and 
when that Avas found too inncli, of keeping it Avithin fixed 
limits. By the law of the XII Tables, interest Avas limited 
to 12 per cent, per annum (unciarlum fenus). In B.C. 345 or 347 
this rate was reduced to one-half {semiunciaHum fenus) ; and in 
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B.O. 340 it was altogether prohibited by the lex Genucta, This 
law was confined to Rome ; but another statute extended the 
prohibition to Italy. Such legislation, as might be expected, 
overshot the mark, and in spite of the law, the recognised 
maximum in the time of Cicero was 12 per cent, per aniiuiii. 

Justinian fixed the followin? rates for loans of money (C. 4, 3*2, 26, 1) : — 

1. Maritime loans /royVrOV/a), maximum, 12 per cent. j>er annum. 

2. To merchants and business men, . .8 „ 

8. To ordinary persons — not in business, • .6 ff 

4. To hi^h personages {iUastreSy tic.), • I 4 

5. To agriculturists (Nov. 32), . f ” 


It was also a rule tliat in no case should the interest exigible 
exceed in(n*e than twice the amount of the principal debt. 
(C. 4, 32, 27, 1 ; C. 4, 32, 29 ; C. 4, 32, 30.) 

Compound interest (us}irae uiiurariDn) was prohibited by the 
ancient law ; but the rule was evaded by an agrecMucnt to turn 
interest into principal bearing interest. This evasion .Jnsliiiian 
emphatically prohibited, and allowed only simple interest tv) bo 
added to the principal. (C. 4, 32, 28.) 

If the interest charged or paid exceeded the legal rate, the 
contract was not void ; but the excess paid was taken to reduce 
the princijial, or if that were ])aid, could be recovered as money 
not due. (D. 22, 1, 20 ; D. 22, 1, 29.) 

Interest might be due by agroement as part of the terms of 
the contract. In contracts honae fiJci interest could be attached 
by a mere pact without stipulation ; but this could not b() done 
in contracts stvlcti juria (l.e. in stipulation and rnutuum). In the 
case of loan, a verbal promise to ])ay int(*rest without fiti|)ula- 
tion amounted only to a natural obligation. To this rule, how- 
ever, exceptions were made in loans by bankers (Nov. 13<>, 4), 
in loans by municipalities (D. 22, 1, 30), and in loans of corn or 
barley (C. 4, 32, 12). 

IV. Mora and its consequences {Laches), 

In the opinion of the jurisconsults, mora was a difficult term 
to define. A rescript of Antoninus Pius is quoted to this effect : 
— “ Whether mora exists, is a question that cannot be deter- 
mined by any imperial constitution or response of a juris- 
consult, since it is a question of fact rather than of law.’' A 
person is in mora generally when he does not perform his 
promise until after the time that he is bound to do so, and 
for the most part that time \\as after a demand for performanco 
had been properly made and refused. (D. 22, 1, 32, pr.) There 
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was ao ffloraif tlie existence of an obligation was in good 
faiHi disputed, and the creditor challenged to his legal remedy.^ 
(D. 22, 1, 24, pr. ; D. 22, 1, 47.) 

A husband bequeathed to his wife the usufruct, and, if they had any children, the 
ownership, of a third of his property. The heirs of the husband accused the wife of 
forging the will, and of other crimes. Until she was acquitted of those charges, 
she could not recover her legacy. The charges were unfoimded ; and a child was 
bom, thus giving her a right to the ownership of a third. It was held that she could 
demand the income for the period during which she was kept from her property by 
false charges. (D. 22, 1, 48. ) 

Gains owes the slave Stichus to Titius, but Titius agrees not to sue him for a 
certain period. After this pact, and before the time expired, Stichus died. Could 
mora be attributed to Gaius? No, because Titius by agreement divested himself of 
his right to demand Stichus. (D. 2, 14, 54.) 

Maevius promises Eros after two months to Sempronius. At the end of one 
month Sempronius demands Eros. Before the end of the two months Eros dies. 
Has Maevius made mora ? No, because the demand was premature. (D. 45, 1, 49, 3.) 

1. The effect of mora by a debtor. 

(1.) In legacies, and honae Jidei contracts, mora 
by a debtor subjected him to the payment of interest. (D. 22, 
1, 32, 2.) But no interest was due from mora in the formal con- 
tracts and muiaum ; that is, in contracts Btricti juris. Interest 
was due, however, not as a matter of right, but only of judicial 
discretion. If the judge thought interest ought to be given, he 
could give it, but he was not compelled in every case of 7710 m to 
do so. (I). 10, 1, 40, 1.) The amount was determined by the 
rate of interest current in the place (D. 22, 1, 1, pr.), but must 
in no cose exceed the limits fixed by law. (C. 4, 32, 2G, 1.) 

(2.) Mora throws on the debtor all loss arising from the 
destruction of the thing promised by accident without the 
fault of the creditor or debtor (periculum rei). (D. 44, 7, 45 • 
D. 45, 1, 01, pr. ; D. 7, 1, 37 ; D. 45, 1, 01, 3.) 

2. Eflect of mora by creditor. 

01 ^ improperly refusing to accept a discharge of 

the debt, not only releases the debtor from paying interest for 
delay, but must bear the loss of the accideutal destruction of 
the thing promised. (D. 46, 3, 72.) 

G.iua stipuliited for llama or Eroa. Titius, the debtor, brought Dama. Gaius 
nfuBod to i&ke Uamo, who afterwards died. Gaius cannot then sue for Eros. (U 
46. 1, 105.) 

Julius owed Cornelius 10 aurrt, and took the amount to him, and he, without good 
reason, refused to take it By mischance Julius lost the money. If Cornelius sues 
he oou be defeated by the exerjitio doli mali, (D. 46, 3, 72, pr.) 


* Qui tine doh mah ad judicium provoca^-^ non vidHur moram facert, (D. 60, 

17, 68.) 
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QUASI-CONTRACT AND STATUS. 

Rights in personam arising from the consent of the persons 
bound have now been examined. But rights in personam may 
exist without the consent of the persons bound. Such rights 
were said by the Roman jurists to arise quasi ex contractu. 
Rights in personam arising from consent are contracts ; rights 
in personam arising by operation of law are quasi-contracts. 
It seems, however, desirable to subdivide this last-mentioned 
class. Some quasi-contracts come very near contract, and are 
governed by precisely the same considerations. Others, such 
as tutela^ have very little in common with contract. In some 
cases the relationship created by quasi-contract is temporary, 
and for a single transaction ; in other cases it is permanent, 
lasting even for the whole life of the parties. It would seem 
expedient, therefore, to confine the term quasi-contract to those 
cases where the legal duties created by law are closely analogous 
to those of contract. The term " status ” may be taken to apply 
to those cases where a permanent relationship is created by 
the law, where the duties imposed upon a person are imposed 
upon him as a member of a class. Tiiis group includes the 
following heads : — Patron and freedman ; Parent and child ; 
Husband and wife ; Tatela ; Cura.. 

QUASI-CONTRACT. 

The examples to be given of quasi-contracts all resemble the 
equitable contracts. If a bilateral agreement not enforceable 
by law is performed by one of the parties, we have seen that 
by means of the actio in factum praescripiis verbis the other party 
could be compelled to perform his promise or pay damages. But 
in certain cases the law did not go quite so far, and when the 
performance took the shape of delivering property, contented 
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itself with ordering restitution. In these cases the remedy was 
by condictio. 

Restitution was given in several cases, wliich are thus 
enumerated by Paul: — (1) where money not due has been 
paid by mistake (ob indehitum) ; (2) where property has been 
given in terms of a compromise never earned out {oh trans- 
actionem) ; (3) or when given under a condition that has been 
broken (oh conditionern) ; or (4) for a past consideration (oh 
caufiam) (D. 12, 0, Go, pr.) ; or (5) for a future consideration (oh 
ran). (D. 12, G, Go, 4.) Generally, when a person had given 
anything in order tliat something might be done, and it was 
not done, or that something might not be done, and it was 
done, there was an equitable ground for restitution. This is 
the meaning of the plirase, Caum data causa non secuta. 

Trusts. — One of the most important cases of restitutory 
procedure was in trusts. It was possible during the Empire, 
by means fid eiconnuisso^ to establish trusts, but at no time 
could trusts be created by act inter vivos. The examples 
pr esently to be cited will show to what extent trusts were 
recognised, but the leading facts may be briefly stated. 
Suppose A. agreed to give })roperty to lb, which B. undertook 
to sell, and to give the proceeds to C. As between A. and B., 
all the ingredients of a contract are present ; but neither could 
A. force B. to accept the property, nor could B. compel A. to 


deliver it, if meanwhile A. had changed his mind. 


Tlie trust 


could not be enforced as between A. and B., and still less at the 


instance of C., who was no party to the contract. 

But suppose A. has given the money or other property agreed 
upon to B., hut B. has not given the ]u*oceeds to C. Here two 
poRsihilities have to he considered. B. may refuse to do any- 
thiiig, and siinjdy keep the property as it was given to him ; 
or A. may repent of his intended liberality, and desire B. to give 
him hack his money. In botli cases the remedy is the same. 
Neither C. nor A. can com]>el B. to execute the trust, but A. can 
require B. to restore his propiTty. So if A. repents, B. must 
give him back the property; and lie has no right, nor lias C. any 
right, to enforce the trust. At what point A. could intervene 
and change his mind before llie trust was executed, depended 
upon the circumstances of the case. (D. 12, 4, 3, 2.) 

The father of Sempronius gave lands to his sister Claudia, on condition that she 
should satisfy his creditors. C'laudia accepted the lands, but did not satisfy the 
creditors. Seinpnuiius, the father’s heir, being liable for the debts, was entitled 
to have ihe gift set aside and the property returned to him. (C. 4, 6, 2.) 
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Tryphan, an heir, m ordered by his testator to erect a monument according to an 
amount to be settled by Dama, a freedman. Tryphon gives Dan^a a sum of money 
to raise the monument, which Dama does not apply for purpose. Dama must 
return the money to Tryphon. (D. 12^ 4,.ll.). 

Titius gives his slave Stichus to Gaius to manumit him. Before the manumisuon 
takes place, Titius sends a messenger to request Gaius not to manumit Stichus, but to 
give him back. Gaius disregards this message and manumits Stichus. What remedy 
has Titius? According to Ulpian (D. 12, 4, 5, I), Titius can sue Gaius for the value 
of the slave, as the manumission was irrevocable. But Julian treats this as a case of 
mandate, and adds an important qualification to the answer. If Stichus had been found 
out with some great wickedness, as falsifying his accounts or plotting against the life 
of his master Titius, Gaius was bound to act upon the message sent him ; hut if there 
was nothing against the ehai'acter of Stichus, he was justified in manumitting, even 
after the express orders of Titius to the contrary. (D. 17, 1, 30.) 

Sempronius gives Titius 10 aurci to buy a slave and manumit him. Titius buys a 
slave for the money. Before the manumission the slave runs-away. Sempronius now 
sends a message to Titius requesting him not to inantimit the slave. Sein])roniu8 may 
require Titius to promise to give uj) tin* slave if he should catch hiin< (D. 12, 4, 5, 2.) 

Calpuruius gives to Julius a sum of money to manumit his slave Bamphilus. 
Julius accepts tlie money, and sets out with Bainphilua to go before the i’rintor to 
manumit him. On their way they are attacked by robbers, and I'aniplulus is killed. 
Can Calpuruius demand back his money ? No ; because the failure of J ulius to manu- 
mit Bamphilus was not his fault.^ (D. 12, 4, 3, 3.) 

Titius gives Gaius money to manumit his slave Stichus. Gains accepts tbo money, 
hut before the manumission Stichus deserts, (-an Titius demand back his money ? 
The answtr depends on circumstances. If Gaius intended to sell Stichus, and Titius 
paid the money to stop the sale, he oannot ask back liis-money. Gaius must, however, 
promise to return the money if the slave is caught, less his depreciated value in con- 
sequence of running away. If Gaius had no intention of selling Stichus, and the 
intervention of Titius was- purely voluntary, Gaius- must refund the money, unless ho 
can show that the prospect of manumitting Stichus made him kec]> an insufficient 
watch over him. If Gaius refuses to manumit Sticlius on account of his having 
run away, Titius may require him either to give up Sticlius, or to restore his money. 
(D. 12, 4, 5. 3.) 

In the case of trusts, there is no consideration on the part of 
the trustee, or of the beneficiary. In other cases a consi deration 
may be present.. 

Titius gives Gaius 5 aurci not to sue him. Gains sues Titius, Titius can then 
demand the restituticui of his money. (D. 12, 4, 3, pr.) 

Sempronius gives Macviiis a sum of money to.build a house for himsidf on his own 
land. Maevius takes the money, but does not build the house. Unless it appears 
that Sempronius would not have given the money except for that purpose, the mere 
fact of Maeviua not building will not tmtitle- him to revoke the gift. (D. 24, 13, 2^; 

C. 4,. 6, 8.) 

Money paid by Mistake. 

The proper place for this topic caused considerable perplex Ity 
to the Roman jurists. Gaius- makes out an analogy with the 
contracts re. 


* Peeunia a te datamy si kaec eausay pr^ qua data est, non culpa accipientis, sed/ortuUo 
casu non est sccuta^ minims repeii posu cerium est, (C. 4, 6, 1C.) 
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The man, too, that has received money not due to him from one that 
paid it by mistake, incurs an obli^dtto re* ^ And if an action is brought 
against him to obtain repayment, the plaintiff is given an actio condictitia^ 
For a condictio s; paret eum dare oportere is allowed, just as if the 
money had been received on loan. Hence [some think] that a pupillm 
[or a woman] to whom money not due has been paid by mistake, without 
the authority of the tuiory is not liable to an tndibttt condtcito any more than 
for money given on loan. But this kind of obligation does not really arise 
out of contract For he that gives the money with the intention of paying a 
debt, wishes to break off old business rather than to contract new. (J. 3, 
14, I ; G.3,91.) 

Justinian brings it under ihe general head of Quasi* Contract, but also remarks on 
the analogy with Mutuum. 

Again, he to whom a man has by mistake paid money that is not due, is 
held to owe the money as if by contract. Strictly, indeed, it is not by con- 
tract that he has incurred the obligation ; so much so, that if, as we have 
said above, we are to follow out the rationale of the case more precisely, 
he may be said to have incurred the obligation by breaking off business 
{ex disiractu) rather than by contracting it {ex contractu). For he that gives 
money with a view to paying a debt, seems to give it in order to break off 
old business rather than to contract new. And yet the receiver incurs an 
obligation just as if a loan were given him, and is therefore liable to a 
condictio. (J. 3, 27, 6.) 

A right to recover money paid by mistake existed when the 
following circumstances concurred : — 

I. The thing given or money paid must not be for a debt, 
either civil or natural 

II. The belief in the existence of the debt must have been 
due to a mistake of fact, and not of law, except ia certain 
specified cases. 

I. There must be no real debt, eitlier civil or natural. 

Altliough performance of a naittralis ohiigatio will not be 
enforced by a court of law on tlie application of the creditor 
(lioturalis creiliior)^ yet if the debtor voluntarily performs the 
obligation, he cannot ask restitution. (D. 12, 6, 51.) 

A master owes liis sluve money, an<l after manumitting the slave pays him the 
amount, under the ernnieous idea that he was bound to do so. He caamot recover 
the money, because the tie]»t c^uistituted a natural obligation. Tryphouinus remarks 
that the relation debt lH*tween master and slave is one recognised only by natural 
law (ju9 natunUe), (D. 12, (», 64.) 

A woman, under the erroneous belief that she is bound to give a doe. settles some 
of her property. She cannot recover the money settled, because, throwing out of 
ftMtount her error, she ouglit to adhere to the settlement out of a proper feeling 
(pieto^u causa). (D. 12, 6, 32, 2.) 

Titius thinks he has promised 10 aurei to^Hlaius when he has promised to Maevius. 
Titius pays to Gaius. Titius can recover the money from Gains. (D. 12, 6, 22, pr.) 
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A legacy is paid under a mIL It Is afterwards discovered that the win Is not 
genuine, or that it is void. The amount paid can he recovered (D. 12, 6, 2, 1), tub* 
ject to the rule that the error is one of fact only, (C. 4, 5, 7.) 

Gains buys his own slave from Semproniua. Sempronins must restore the 
price paid by Gains, whether he knew that the slave was not his own or not (D. 
12, 6, 87.) 

Two sureties promised 10 aum for a debtor, ^e debtor paid three, and afterwards 
the sureties paid five each. The surety who paid last can reoover three from the 
creditor. (D. 12, 6, 25.) 

Two sureties are jointly liable for 10 aurei. At the same time they each pay 10 
aureu Each can recover 6 aurei from the creditor. (D. 12, 6 , 19, 4.) 

Gaius bought land from Titius. Before delivery, Gains died, leaving an injunc- 
tion to his heir that Titius should not be required to dridver the land. In ignorance 
of this, Titius delivered the land. He can recover it, because the obligation to deliver 
it was released by the will of Gains. (D. 12, 6 , 26, 7.) 

An agreement has been made between a patron and his freediuan of release from 
service {operae). If after that the freedman by mistake renders service, he can 
recover the value, (D. 12, 6, 40, 2.) 

A debtor pays to a person who falsely pretends to be the agent of his creditor. 
He is not released, but can recover the mtmey from the false agent (C. 4, 5, 8.) 

A robber lets a house and receives the rent, or lets a ship and receives the freight, 
or lets the services of slaves and receives their wages. In all these cases payment 
cannot be recovered, and the debtor is discharged. But if the owner let the house or 
the ship or the slaves, and the robber merely took the rents, then the debtors are 
not discharged, but they can sue the robber for the recovery of their money. (D. 
12, 6, 55.) 

Titius thinks he owes either Stichus or Pamphilus. He really owes Stichus, but 
delivers Fainphilus. He can recover Pamphilus, for that is not an equivalent for the 
delivery of Stichus. (1). 12, 6, 19, 3.) 

A vendor delivers land free from servitude, when, according to agreement, it ought 
to have been burdened with a right, of way {Her). The vendor can sue to have the 
right of way set up. (D. 12, 6, 22, 1 ; D. 19, 1, 8, pr. ) 

An heir is bound to give a part of a house to a legatee on a particular day. Before 
the day named, the house was partly burned, and it was repaired hy the heir. At the 
proper time he delivered the j)art of the house without reserving what he had B{M>nt on 
its restoration. He can sue the legatee for the expense. (I). 12, G, 40, 1.) 

Money paid by order of <a court, even wlien the order is 
wrong, is not money paid by mistake. (C. 4, 5, 1.) So money 
paid to avoid a penalty is not considered as paid by mistake. 

There are certain cases, however, in which repayment cannot be demanded, 
although the money was not due, but was paid by mistake. The ancients 
have determined that this is so in cases v here the amount to be sued for 
{/ts) increases if liability is denied, as under the /fAr Aquilia j and also in the 
case of a legacy. This the ancients indeed wished to apply to those legacies 
only that are definite in amount, and bequeathed per damnationem. But 
our constitution, since it has allowed all legacies or trusts one and the same 
nature, has extended this increase to all. It has not, however, granted this 
right to all legatees, but only in the case of legacies or trusts left to consecrated 
churches, and the other places worthy of veneration, that are honoured in 
view of their religion or piety. If ibese legacies are paid, although not due, 
repayment cannot be demanded. (J. 3, 27, 7.) 
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At to the lex Aqutlia and double damages, see p. 831. Legacies per damncUionem 
will be explained subsequently. (Book III., Legatum.) 

II. The money paid must be parted with in ignorance of 
Bome fact, not of law. (C. 4, 5, .6 ; C. 1, 18, 10 ; D. 12, 6, 1, 1.) 

Every one was taken to know the law. (C. 1, 18, 12.) Regula 

estf juris quidem ignorantiam cuique nocerCy facti vero‘ ignorantiam 
non nocere. (D. 22, 6, 9, pr.) The reason assigned is that law 
can and ought to be definite ; but the most circumspect cannot 
know everything.- Cwn jus Jiniium et possit esse^ et deheai ; facti 
interpretatio 'plerumque etiam prudentissimos f allot. (D. 22, 6, 2.) 

A. dot‘8 not know that B. is his cognate. Is- this an error of law or fact? If A. 
knows that both ho and B. are free, and from whom they are born, but is not aware 
that B. is thereby a cognate, it is an error of law. But if A. was exposed by his 

parents, and did not know them, or served as a slave, the error would be one of fact. 

(D. 22, C, 1, 2.) 

He that in ignorance of his rights as heir neglects to claim the Falcidian fourth, 
and pays the legatees in full, cannot recover the excess from them. (D. 22, 6, 9, 5.) 

A debtor knowing facts that amount to an absolute equitable defence {perpetua 
exerptio) promises a sum of money a.s the price of his release from the debt.. He 
cannot avail himself of the condictio indtbiti. (D. 12, 6, 24.) Secua, if the error was 
of fact. (I). 1 2, C, 20, 7. ) 

Every error of fact does not excuse, but only such errors as 
a man might fall into notwithstanding ordinary care. If the 
error implies a want of due diligence, no relief is given.. A 
man cannot plead ignorance of what everybody but himself 
w^ll knows. The true standard' is not that set by the most 
inquisitive or tlie most careless man, but by the man of ordinary 
diligence. (D. 22, fi, 9, 2.) Sabiuus said, error of 1‘act,. to ex- 
cuse, must not be the en*ar of a foolhardy speculatori (D. 22, 
6, 6; I). 22, (v3, 1.)- 

SxcRPTiONS. — Some persons obtain relief even from errors of law. 

1. Minois (under twenty- live) and, afortioriy those under the age of puberty (acting 
without their tuhtrrs), are not fastened with the consequence of ignorance of law. 
(1). 22, 6, 10 ; B. 22, G, 9, pr. ) A minor giving a loan to a- JUius/umilias was relieved 
from Hie efiect of the Senatus Consultum Maccdonianium. (D. 22, C, 9, pr. ). 

2. Women arc sometimes excused. (D. 22, 6, 9, pr.) Thus ignorance of pro- 
cedure — as in the pnxluction of documents — tlid not expose women to the usual 
penalty. (D. 2, 13, 1, 51) Leo (a.d. 469) confined the relief to cases where women were 
expressly exempted from the provisions -of any statute. (C.' 1, 18, 13.) 

8. Soldiers, A JUiusfamilicui soldier is' made heir by his comrade, but fancies he 
cannot enter on the inheritance without his father’s permission. He is relieved from 
lAie oonsequenee of this error. (D. 22, -€, 9, 1.) 

4. Generally a man was excused if he bad no opportunity of taking tbe advice of a 
juriectmntliy and was not himself acquainted with the lam (L. 22, 6, 9, 8.), 

5. A peasant (ayriculior), or like ignorant peraon, was excused. (D. 22, 3, 25, I.) 

6. When there was a- difference of opjliuon between the two great schools 
(Sabinums and Proculians) on a point of law, a person was safe in following either. 
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Remedy {Condictio IndeUti), 

1. The Burden of Proof . — If the defendant admits recei\dng the money sought t.» 
be recovered by the condictio indehiti^ but affirms that it was paid for a subsisting 
debt, then the plaintiff must prove that the money, although paid, was ni>t really due. 
If the defendant denies receiving the money, and it is proved to have been given hiii), 
the burden of proving that the money was due rests upon him. (D. *22, 3, 25, pr.) 
When, however, the plaintiff is a minor, or woman, or other person excu8e<l from 
errors of law, the burden of proving the fairness and legality of the transaction rests 
wholly upon the defendant. (P. 22, 3, 25, 1. ) 

2. The measure of damages depended on the natiTre of the performance it was. sought 
to rescind. Thus, if com had been giv«n by mistake, the quality of tlic grain must be 
taken into account ; and if it is used, the price of it m^st be jmid. (D. 12, 0, 65, 6.) 

If by mistake a house is given, the measure of damages is not what the plaintiff 
would have let it for, but how much the defendant would have given for it. (D. 12, 
6, 65, 7.) 

A. by mistake gives B. a slave. B. manumits the slave. If B. knew that the slave 
was not due to him, he must pay the price <)f the slave ; but if he tiid not, he is bound 
only to surrender the rights he has actjuired as the ^)rtir(>nMS of the slave. (I). 12, 6, 
65, 8.) 

A slave not due has been given to a man, who, ignorant of the niistako, sold the 
slave for a trifle. He is liable to pay only the price he actually obtained . ( U. 1 2, 6, 

26,12.) 

When a freedman has done work from which he was released, the measure of 
damages. is the \vages he would have got. (D. 12, 6, 26, 12.) 

NEGOTIORUM GESTIO. 

The vegotwriim gestor is one tliat has done something fw 
another 'without being asked. lie may be compared with the 
mojidatanns. (D. 44, 7, 5, pr.) The Actio negotiornm gratorum 
■was introduced by tlie edict of the Praetor. Ib^ gave an 
action to d person that liad acted for anotlier, "whether that 
other "were alive or not at the time of tlie transaction.* 

Therefore when a man manages the business of another that is away, on 
both sides actions arise between the panics, called actiones tie<^otinrum 
gcstoriim. The owner of the property managed may bring against the 
manager an actio dirccta ; the manager in turn an actio contraria. These 
actions, it is clear, do not arise strictly from any contract, for they arise 
only when without any mandate a man voluntarily comes in to manage 
another’s business. They., therefore, whose business is managed, incur an 
obligation, and that without knowing it. It was for the sake of expediency 
that this was received ; lest when men were forced to hurry away suddenly, 
and went from home without giving anyone a mandate to administer their 
affairs, their business should be neglected. And certainly no one would Iof)k 
after it, if he were to have no action for what he spent. Again, as he that 
has managed the business for the good of its owner has put the owner under 

' Si quit negotia oUeriutf uve qtU$* negotiCf quae cujusque cum is .morilur 
geuerit; judicium, eo nomine dabo. (1). 3, 5, 3, pr.) 
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an obligation to him, so he, too, in turn, is bound to give an account of his 
administration. In this case every man is compelled to give an account 
with the utmost possible diligence ; for it is not enough to display the same 
diligence that he usually displays in his own affairs, if anyone else of greater 
diligence would have administered the business to greater advantage. (J. 3» 


Rights and Duties. 

A. Dutiea of the Negotiorum Geator. 

I. As in the analogous case of mandate, the geator must 
account to the person for whom he acts. (D. 3, 5, 2.) 

The gtiioT recovers from a debtor Bum exceeding the debt. He must give up 
the exoeBBi although he could not recover from the principal any sums that he paid, 
which the principal did not really owe. (D. 3, 5, 23.) 

The gentor muMt pay interest to the principal for the balances that he retains in 
hSs hands. (D. 3, 6, 31, 8.) 

II. The responsibility of the Negotiorum Geator. 

1. 'Responsibility for OmiKsions. 

The geator was in a materially different position from a tutor^ 
curator^ or agent. These undertook particular duties, the non- 
performance of which exposed them to an action. But the 
geator undertakes nothing, and consequently, prtVia /acie, cannot 
be sued for omissions. (C. 2, 19, 20.) But this statement must be 
limited by the requirements of good faith {hona Jidea); and there- 
fore, if he neglected to sue a debtor of the principal, and the 
debt was lost, he must make good the amount to the principal. 
(D. 3, 5, 8, pr.) More })articularly was this the case when tlie 
geator himself owed any tiling to the principal. It was necessary, 
however, to tlie responsibility of the geator^ that the principal 
should be in a position to exact the performance of the obliga- 
tion, Thus, if the geator has an article belonging to the 
principal in his custody as a pledge, he was not bound to give 
it up unless he had under his control money belonging to the 
principal sufficient to discharge the debt. (D. 3, 5, 35, 1.) 

The geator was bound to discharge the creditors of the 
principal, if it was the interest of the principal that they should 
be paid. 

A debtor of Gaius died owing him 60 aurei. Gains, although not the heir, under- 
took the administration, which left him 10 aurei out of pocket. On a sale of the 
inheritance, a sum of 100 aurei was deposited in a chest, and lost without the fault 
of Gaius. Can Gaius recover from Titius the heir, either the debt of 50 aurei, or the 
10 cram that were spent ? This depends on whether it ^vas the duty of Gaius to pay 
himself out of the 100 oum' procured by the sale. If it was, then Gaius not only 
loaes bis 50 atifvi, but must make good the other 50 to Titius, less the 1 0 aurei he had 
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■pent. But if there were any ontetaading claims or liabilities that made it jndicioui 
to reserve the money instead of paying the debts, then Gains can recover from Titius 
both the original debt of 60 aurei and the 10 aurti that were spent. (D. 3, 5, 13.) 

2. Responsibility for Acts. 

The class of negotiorum gestores is based on a nef^ative rather 
than a positive idea; on the absence of the authority of the 
principal rather than the character of the agency. There 
might accordingly be a most important difference in the acts 
a gestor might be required to do, as well as in the degree of 
responsibility attached to him. According to circumstances a 
gestor might not be liable for negligence, or he might be answer- 
able even for accident. 

A gestor was responsible for doJus only, and not for 
negligence or accident (culpa^ casus)^ if be acted, so to speak, 
with reluctance, and in order to prevent a serious evil befalling 
the principal. Thus, if he interfered to prevent the bank- 
ruptcy of the principal. (D. 3, 5, 3, 9.) 

But where a gestor intervened without urgent necessity, he 
was bound to show due diligence. Thus, if he undertook the 
management of money, he was bound to lend the money at 
interest to solvent persons, although he was not responsible 
for the loss of the money if they were afterwards, through 
unforeseen circumstances, unable to repay tho loan. (D. 3, 
5, 37, 1.) 

As a general rule, a gestor was not compelled to make good 
losses resulting from accident ((^ 2, 19, 22), unless liis inter- 
ference was uncalled for. {Culpa est, iimniscere se rei ad se non 
pertinejifi, I>. .50, 17, 30.) A gestor was liable for loss by 
accident when he made enterprises foreign to tho habits of the 
principal. Thus if he buys raw and unskilled slaves, and they 
do damage, he must p>ay the loss ; but if some of the enterprises 
yield a pn)fit, others a loss, the gestor may set off the gain 
against the Ljss, and must make good only the balance of loss. 
(D. 3, 5, 11.) 

On the death of the principal, the gestor was not obliged to 
begin any new transactions, but be ought to complete those 
already entered up<m. (D, 3, 5, 21, 2.) 

B. Duties of the Principal. 

I. He must pay the expenditure incurred by the gestor fur his 
benefit. (D. 3, 5, 45, pr.) 

Titius acting for the absent Sempronlus repaired a ruinous hotise, and hired medical 
aid for a aick slave. Titius is entitled to his expenditure, although the house should 



664 


QUASI-CONTRACT. 


Afterwards be aocidentallj bnmed, or the slave die, and so Sempronios derive no 
benefit from the expense. This was the opinion of both Labeo and Ulpian. But 
Proculus started this difficulty : Suppose Semproniiis had given up the house as not 
worth repairing, or as one that he had no use for. In this case Titius would fail, for 
the expenditure could not be called beneficial. (D. 3, 6, 10, 1.) 

A testator desired his freedman to accept a certain sum to build a tomb to his 
memory. The freedman cannot recover more than that amount -from the heir, although 
he may have spent more. (D. 3, 6, 31, 4.) 

II. The j)rincipal must pay interest on sums paid on his 
behalf by the w lien the payment was necessary. (C. 2, 

19, 18.) 

Titius lent nrrtney to pay a debtor of Gaius. If the non-payment of the debt would 
have involved the sale of a pledge or a bankruptcy, Gains must pay interest. This 
is a fair price to be paid for deliverance from a great evil, and the rate of interest was 
to bo governed by tlie custom of the country. If, again, Titius had to borrow the 
money, Gaius must restore the amount of interest paid by Titius, unless he failed to 
derive any equivalent advantage. (D. 22, 1, 37.) 

Investitive Facts. 

The relation of ne<)otiorum ge!<iio is constituted when the 
following facts co-exist : 

I. One person — the genior — must act for another (doniinus rei 
gestae), 

II. Tliero must be no mandate. 

II L Tlie grstor must not have been forbidden to act by the 
principal {doininus). 

IV. Tlie gestor must act with the intention of binding the 
principal. 

I. The gestor must act for another than himself. 

If a pe rsoii acts in another's business, with a view only to his 
own profit, ho is not a true vegoiiorum gestor, because he acts 
for himself, not fur another. Nevertheless, he will be liable to 
the actio iicgofiormn gestornm without having any claim for 
expenses, except in so far as liis conduct has resulted in benefit 
to the principal. (D. 3, 5, 6, 3.) 

Gaiufi U tutor to TiliuB, and Soroproniue pays a debt of the pupilhie without the 
requent of GaiuR, in order to prevent Gaius Buffering for Ids neglect. Sempronius can 
recover the money fn>iu GaiuA. (1). 8, 5, 6, pr.) 

One of two jointHiwnera defends their land against a cla^m of servitude. He can 
recover half the ex|>en8e8 from the other joint-owner. (D. 8, 5, 31, 7.) 

Gaius demands from Titius payment of a sum alleged to be due to Sempronius. 
Titius pays Gaius. Semprouius afterwards learns this, and ratifies the payment made 
to Gaius. Does tins enable him to sue Gaius for the money ? Julian says he can ; 
because Sempronius having ratified the act of Gaius, can be sued by Titius for the 
recovery of the money he paid by misteke ; and if that ratification makes him resi>on- 
sible, it should also entitle him to demand the money from Gaius. (D. 3 5 6 9 * 
C. 2.W,9.) * * » » 
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Julias sues and recovers a sum from the debtor of the deceased Titius, to whom he 
imagines Gaius is heir. Seius is the true heir. Gains, also by mistake, ratified the 
act of Julius. This makes Julius the ne^o^iorum of Gaius. The ratification, as 
regards Julius, puts Gains in the position of heir. (D. 8, 5, 6, 10.) 

Julius, thinking Gaius to be heir, repairs the hereditary mansion. Gaius under the 
same erroneous belief ratifies the act. Julius cannot sue Gaius, but must sue the real 
heir, because he alone is benefited by the repairs. (D. 3, 5, 6, 11.) 

II. There must be no valid mandate, for the object of intro- 
ducing the actio ner/ofioinirn gestorum was to supplement the 
law of mandate. ‘(D. 17, 1, 6, 1.) 

A remedy may thus be obtained where# person has acted as 
agent in mistake, under the impression that he was authorised ; 
or where the agent is incapable of binding himself by a con- 
tract ; and generally, when it is equitable, in the absence of 
express agreement, that a person should be recouped for 
expenditure made with a view to benefit another. 

Gaius, under the mistake that he was requested by Tithis, becomes his surety {fide- 
jusaor). Gaius, if he is compelled to pay, cannot sue on mandate, since Titius never 
requested hiiu; but he can sue as a negotiorum gtator. (1). 3, 5, pr.) 

If, in the same case, Gaius thought he was acting for Titius, but really for Sem- 
pronius, he has the same remedy against Seinpronius. (1). 3, 5, f), 1.) 

A person acts for the joint property of. a husband and wife, with the authority of 
the husband alone. He can sue the liusband on mandate and the wife as a vrgotionim 
gestor. (C. 2, 19, 14.) 

Titius (a freeman), under the erroneous belief that he is a slave of Julius, acts on 
behalf <tf Julius. Titius is a negotiorum gcMor, because with a slave there could be no 
contract of mandate. (D. 3, ft, 36.) 

Sempronius gave to a freedman or friend a mandate to borrow money. The letter 
was shown to Gaius, who on the' faith t)f it lent money. The crediterr, although there 
has been no mandate, and no contract with Sempronius, oan sue him for tlic amount 
as a negotiorum gestor. (D. 3, 5, 31, pr.) 

III. The gestor imifit not have been forbidden to act by the 
principal. (D. 17, 1, 40.) 

IV. The intention of the gestor must be to bind the* principal ; 
if he acts, witlioiit expecting to be reimbursed, from motives of 
liberality, or simply in the performance of a duty, he is not 
a* gestor. 

He that out of friend'-hip to the f.'ither of pttpUli petitions for tutoy^ea to them, or to 
have tutores removed, ha.s no claim for expenses as a negotiorum gator (D. 3, 6, 44), 
according to a constitution of Sevenis. (C. 2, 19, 1.) 

In like manner, a free<lman has no claim against the daughters of his patron for 
the same sendee, because it is his duty {obsequium) so to act. (C. 2, 19, 5.) 

A husband cannot recover from his wife’s fatlter what he has spent for her. But 
if in the expectation of being recouped he has ^id the cost of her funeral, be can sue 
her father, to whom the dot had been given back. (C. 2, 19, 13.) 

A mother that has supported her chiMren cannot recover the cost of their mainten- 
ance, but money spent for the preservation or improvement of their prof>erty by her 
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may be recovered by the (tetio negotiorum gettorum. (C. 2, 19, It.) Nor can an uncle 
recover what he has spent in maintaining his niece. (D. 3, 5, 27* 1 .) In such cases 
the presumption was all bnt overwhelming that the motive was liberality, bnt where 
con^usive evidence existed to the contrary, those who were not actually liable in 
law for the maintenance of others could recover the money they had so expended. 
(D. 8, 6, 84.) 

A father advances money to an emancipated son to enable him to prosecute his 
studies abroad. Is the sum so advanced to be regarded as a part of the share of his 
father’s property to which the emancipated son is entitled ? The answer depends upon 
the intention with which the money was given. Was it intended as an advancement, 
or was it simply an instance of paternal liberality or duty ? On whichever answer is 
given depends the result. (D. 10, 2, 50.) 

a 

Remedies. 

I. By the principal {dominua rei geslx) against the negotiorum geator, {Actio 
n^otiorum gratorum directa.) 

The object of this action is to make the geator account, and generally to enforce 
his duties. 

II. By the geator against the dominua, {Actio negotiorum geatorum contraria.) 

The geator could set ofif his expenses if sued in the actio directa^ but if he did not 

adopt this nunle, he could bring the actio contraria. If, however, the question of his 
claims were raised on an actio dirccia^ he could not afterwards sue fur them — as he 
would be met by the plea of rca judicata. (D. 3, 5, 8, 2.) 

57:i TUS. 

I.— Patron and Freedman (Patronus, Lihertus). 

The relation of master to slave was one of ownership. When 
the slave was manumitted, a new relation was established 
between him and liis old master of an interesting character. 
In slavery, no civil rights subsist between master and slave. 
A slave cannot do a wrong to his master, nor a master to Ins 
slave. The riglits of the master, like all riglits in rem, arise 
from the duty imposed on all men generally of forbearing to 
interfere with him in the possession and use of bis slave. But 
tlie rights of the patron are of a wholly different character. 
They are rights against the freedman solely. The old master 
is no longer tnener^ he is creditor in respect of the services duo 
by the freedman. These services, when examined, are found to 
constitute a prolongation of the master’s former interest in his 
slave ; so that a manumitted slave, although free as respects 
men generally, Avas still bound to his old master by ties of a 
substantial character. The services due by a freedman were a 
return to the master for his generosity in raising him from 
slavery. The obligation extended no further than tlie children 
of the freedman ; and thus, by a "natural and easy process, as 
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the flense of the benefit conferred began to fade, the resulting 
duties were withdrawn, and the descendants of a manumitted 
slave took their place among free-born citizens. 

During the Republic there was but one class of freedmen — 
Roman citizens; but after the lex JEXia Sentia (A.D. 4), and the 
lex Junta Norhana (A.D. 19), two new classes were introduced 
who did not enjoy the rank of citizen ship—the Latini Juniani 
and DedititiL These two classes existed during the Empire 
down to Justinian, who removed their disabilities, and restored 
the old single class of freedmen — Roman citizens. 

Of freedmen there are three kinds — Roman citizens, Latins, and those 
reckoned among the dedititiL (G. i, 12.) 

Freedmen — Roman Citizens. 

Definition. 

Of freemen some are born free {ingenui)^ others made free {libcrtini). 
(G. I, 10.) 

Freedmen {lihertini) are persons that by manumission have been set free 
from lawful slavery. (J. i, 5, pr. ; G. i, ii.) 

A freeborn man {ingenuKs) is a man that is free as soon as he is born ; 
and that whether he is brought forth in wedlock by two freeborn parents, or 
whether his parents are freedmen, or one a freedman and the other free- 
born. But if a man is born of a free mother while his father is a slave, none 
the less the child is freeborn. So too is the son of a free mother and a 
father that is uncertain, because he was conceived by a public woman. 
(J. I, 4, pr.) 

Now when a child is freeborn, the fact that he has been in slavery, and 
thereafter been manumitted, never stands in his way. F'or it has been very 
often settled that manumission cannot stand in the way of birthright. 

(J- 1 , 4 , I.) 

Rights and Duties. 

A. Rights of Patron {Paironus) — Duties of Freedman 
(Libertus). 

I. Reverence {Ohsequiurn, Revererdia). A freedman was not 
allowed to bring an action against his patron without the prior 
consent of the Pra3tor. (D. 2, 4, 4, 1.) If tlie patron had in- 
flicted very grievous injury on his freedman, or whipped 
him very severely, such consent was readily given (D. 2, 4, 10, 
12) ; but in other cases all redress was peremptorily refused if 
the result of the action would be to stamp the patron with 
infamy (infamia). Hence the freedman could nut sue the 
patron if he had been guilty of fraud (D. 37, 15, 5, 1), or force. 
(D. 37, 15, 7, 2 ; D. 37, 15, 2, pr.) The freedman could not sue 
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hie patron for comipting bis slaves, even although a judgment 
against the patron would not have made him iutamous. Even 
in the cases where a freedman was allowed to sue his patron, he 
could not recover more than the patron could afford to pay 
(in quantum fac ere potest). (D. 37, 15, 7, 1,) If the freedman 
brought an action without leave obtained, or otherwise acted 
in disparagement of the respect demanded by the law, he was 
said to be ungrateful (mgratus), and we have already seen 
(p. 170) what was the punishment for that offence. 

The interference pf patrons with their freedraen seems to 
have gone to great lengths, if we may judge from the preten- 
sions that were negatived. It was laid down that a patron 
had no right to fix his freedman’s place of abode (C. 6, 3, 12), 
or to prohibit him following his profession or occupation (1). 
37, 15, 11) ; but a freedman was not allowed to follow the same 
business as liis patron in the same place, if it were to the 
prejudice oi' his patron. (D. 38, 1, 45.) 

II. If the patron becomes so feeble and poor as to .reqiiire 
periodical supplies of food, his freedman is bound to support 
him, if ho can do so. (D. 25, 3, 9; D. 25, 3, 5, 19.) The 
patron is not bound absolutely to reciprocate, but if he re- 
fused to aid an impoverished freedman he forfeited all his 
rights to the freedman’s services, if any were promised, and all 
his interest in the freedman’s property on his death, if at that 
time the freedman should have any. 

III. The patron had certain rights to his freedrnan’s pro- 
perty on the death of the freedman (jura in honis). These 
rights will be considered under Inheritance. — (Book III. — -'In- 
testate Succession.) 

IV. Rights to the services of the freedman. (Operae liher-- 
toriim Uhertatis causa iinposifae ; operae officiates.) As the duty of 
reverence was a prolongation of the legal disability of the 
slave, BO the duty of rendering lifo-long service to the patron 
was a continuation of the material and valuable part of the 
master’s interest in his slave. There was, however, an im- 
portant difference in the incidence of those duties. Every 
manumitted slave owed reverence to the person that manu- 
mitted him, for the duty w^ns attached by law^ to the act of 
manumission ; but only those freedmen could be compelled to 
serve their patrons who had, in the manner presently to be 
described, expressly sworn and promised to do so as the price 
of their freedom. 



PATRON AND FREEDMAN. 


669 

Generally speaking, the freedman worked for his master a 
certain portion of every day. {Operae sunt diurnum ojjicium,) 
(D. 38, 1, 1.) If the patron did not find food and clothes for 
the freedmani he must leave him enough time to procure 
sustenance for himself. (D..38, 1, 19 ; D. 38, 1, 22, 2.) When 
the amount of the work was not agreed upon at the time of 
manumission (D. 38, 1*, 30, pr.), it was to be determined by the 
relative age, health, position, and other eircumstunces, of the 
parties. (D. 38, 1, 16, 1.) The kind of work was the same as 
the freedman had been accustomed a» a slave to perform, or 
any trade he might afterwards leariiy if it involved no danger 
to life, and no dishonour. (D. 38, 1, 38, pr.) The work was 
to be done for’ the patron alone; and except in special 
circumstances a cn'chhnimiis^ or medlcus, whose 

services oould not be utilised except by making them work for 
money), the patron was not allowed to let the work of his 
freedman for iiire, or to require him to render his services to 
any third person.* (D. 12, 6, 26, 12; D. 38, 1, 25, 1.) The le.v 
^lia Sentia prohibited patrons from forcing their freedinen to 
give up to them the wages of their labour. 

The obligation of work was contracted by a verbal promise, 
accompanied by oath. It was usual to make the slave take an 
oath before manumissron, although it had no legal efiect, in 
order to bind his conscience, and as a security that, immediately 
on his manumission, he w^ould give tlie necessary legal j)romise. 
(D. 40, 12, 44, pr.) As soon as the manumission was efieeted, 
the freedman,. by making a promise on oath to do work for liis 
patron, effectually bound himself in law. (!>. 38, 1, 7, pr. ; 
D. 40, 4, 36.) 

The patron could not avail liimself of this obligation unless 
the manumission was gi’atuitous and voluntary. (C. 6, 3, 7 ; 
D. 38, 1, 13, pr.) If the slave bought his liberty, he could not 
be burdened Avith the obligation of work. So if the person that 
manumitted the slave was not the owner of the slave, but a mere 
trustee for the' purpose of maiiumissiou, although he acf|uired 
the valuable rights orpatronage already described^ he could not 
require the freedman to promise him service ; and a promise to 
that effect was void, unless contnicted by the freedman freely, 
and with a knowledge tliat it was not required of him by the 
law, (D; 38, T, 47 ; D..38, 2; 29; pr.)* An exception was, however, 
made in fa^’nur of a son I’eqiiested by his father to inamiinit a 
slave bequeathed to him; for*the object of such a bequest was 



670 


STATUS. 


to give the son the full rights of patronage. (D. 38, 2, 29, 1; 
D. 40, 5, 33, pr.) 

The obligation must be contracted in good faith, as a mark 
of respect towards the patron, and not for the purpose of hold- 
ing the freedman in thraldom. (D. 44, 5, 1, 5.) The Praetor 
refused to enforce excessive work from the freedman. {Libertatia 
onerandae. cama!) (D. 38, 1, 2, pr.) Promises were regarded as 
void if they were imposed not with any intention of exacting 
their performance, but to hold them over the head of the freed- 
man as a threat, if he should displease or disobey his patron. 
(D. 44, 5, 2, 2.) 

The obligation to work for the patron might be extinguished, 
without affecting the other rights of the patron, in the follow- 
ing ways; — 1. When a freedwoman attained the age of fifty. 
(D. 38, 1, 35.) No such age was fixed for freedmen. 2. If the 
freedman or freedwoman attained such dignity as would render 
the performance of the work unbecoming, they were released 
from the obligation. (1). 38, 1, 34.) 3. The marriage of a freed- 
woman, with the consent of her patron, released her from work 
during the continuance of the marriage. (C. 6, 3, 8 ; C. 6, 6, 2 ; 
D. 38, 1, 14.) 4. A freedman having two children subject to 

his paternal power (patrla potfAtaa)^ was released by the lex Julia 
lie marltandu. (C. 6, 3, fi, 1 ; D. 38, 1, 37, pr.) 

Investitive Facts. 

The relation of patron and freedman was created by the 
manumission of a person lawfully a slave. (J. 1, 5, pr. j 

Divestitive Facts. 

A. By the Direct Act of the Patron and Freedman. 

I. The right of wearing gold rings. (Jus aureorum anmd^ 
ortim,) 

This privilege was obtained only by petition from the Em- 
peror. (C. 6, 8, 1.) Commodus (D. 40, 10, 3) required the con- 
sent of patrons to make the grant valid. At no time, however, 
did the imperial grant suffice wdiolly to take aw’ay the patron’s 
rights; it did not affect his claim to reverence (D. 2, 4, 10, 3), 
nor his hopes of succession to his freedman’s property. (D. 40, 
10, 6.) Justinian (Nov. 78, 1) gave to every freedman the right 
of wearing gold rings, but without depriving the patron of his 
rights ; and conseq^uently this ceased to be a divestitive tact. 
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In the earliest times, a consul enjoying a triumph wore an 
iron ring on his finger. Afterwards, as wealth increased, the 
Roman ambassadors when on a foreign mission wore gold rings, 
but only in public ; and in the time of Pliny, the right to wear 
them had not reached lower in the social scale than the 
equestrian order. Severus gave the privilege to his soldiers, 
and subsequently, until Justinian, the privilege of wearing 
gold rings marked ofi* the freeborn from the manumitted 
class. 

11. Grant of the privileges of freeborn cttizenship. {Restitutio 
Natalium.) 

If we may judge from the name, this petition was at first 
employed onl}'’ by those manumitted slaves who, after their 
escape from slavery, discovered that they were freeborn, and 
its object was therefore the restoration of birthrights. But it 
became the appointed means by which the stain of slavery 
could be wiped out, and the freedman to whom it was granted 
became as if he had never been a slave. (D. 40, 11, 5, 1.) He 
was thus put on an equality with freeborn citizens, and all the 
rights of the patron were taken away. (D. 40, 11, 2.) The 
restitution of birthrights was obtained by petition from the 
Emperor, and except in rare cases the consent of the pjitron 
and his children was essential to the success of the petition. 
(U. 40, 11, 4; D. 40, 11, 5.) 

B. By Operation of Law. 

I. If either the patron or freedman forfeited his liberty or citizenship, the rights 
of the patron were extinguished. 

II. So if the patron or his son without cause accusctl the freedman of a capital 
crime, or gave false evidence against him. (I). li, 11, 5; I). 2, 4, 10, 11.) A 
capital crime, in the stricter sense of the word, was ruie puni'-hablu with death or loss 
of citizenship. (D. IG, 10:i ; V. 38, 2, 14, 3 ; J). 37, 14, 10.) 

III. If the patron or his children brought an aetion claiming the freedman as a 
slave, and failed, the rights of patronage were forfeited. (I), d**, 2, 14, pr. ; D. 38, 
2, 16, pr.) 

IV. The ipatron’s refusal or neglect to support his freedman when in distress 

according to the lex ^‘Elia Hcntm. (D. 38, 2, 33 ; D. 37, 14, 1.) 

V. If the patron made bis freedman swear not to marry, he f»»rfeited his rights. 
(D. 37, 14, 15 ; D. 2, 4, 8, 2.) The tibject of this oath was to enable the ]>atron on 
the death of his freedman to get the w'hole of his property. 

VI. The marriage of a freedman wdth any female slave colona of the Emperor, 
with the knowledge of the patron, extinguished bis rights. (C. 6, 4, 2.) 


Remedied 

Senrioet. An action wm given by the Praetor against a freedman who neglected 
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to perform the work agreed upon. (D. 38, 1, 3, pr.) The meaaare of damage was 
the value of the work undone, not the loaa suatained by the patron in conaequence of 
the non-performance. (D. 38, 1, 26, 1.) 

Freedmen, Latins (Latin I 

These were slaves whose manumission did not comply witii 
all the conditions necessary to confer on them the rights of 
citizenship, and who by the lex Junia Norhana were placed on 
the same footing as the old Latin colonists. 

They are called LaAtri because they are- treated like Latin colonists; 
yuntani because it was through the lex Junia [a.d. 19] they received their 
freedom, though formerly they were regarded as slaves. (G. i, 22.) 

Their rights and duties are identical with those mentioned 
as applicable to citizen freedmen; but th-e Latins were subject 
to further disabilities. 

They are not allowed by the lex Junia either to make a will themselves, 
or to take under another man’s will, or to be appointed iulores by will. 
(G. I, 23.) 

but in saying, as we have said, that they cannot take under a will, we must 
be understood to mean that the}’ can take nothing directly as an inheritance 
or as legacies. In another form, however, tliat of a trust, they can take. 
(G. I, 24.) 

Investitive Facts.. 

When in a freedman’s person these three requirements meet — that he is 
over thirty years of age, that his master was owner ex jure (2uif'itium\^2cci^ 
that he was freed by a lawful and regular manumission (that is by vindictay 
by entry in the census, or by will), then* he becomes a Roman citizen. If,, 
however, any one of these is wanting, he is a Latin. (G. i, 17.) 

Under the lex .I'Jia Seniia a slave under thirty years of age, if set free 
by will, beromes a Latin, — although the statute itself did not directly make 
him a Latin. (G. i, 22, as restored.) 

A slave, again, over tliat age, but either manumitted by one having him in 
bonis only, though in lawful form, or set free before friends, but whose freedom 
is based on no other ground, becomes a Latin. All these, however, were at 
an earlier date protected as if free ; although they were slaves ex jure Qui- 
ritium the I'ractor protected tlicir freedom. But now persons manumitted 
in this way are called Ixitini Juniani, (G. i., 22,. as restored.) 

Among Roman ciiizensc there are two*forms of ownership {dotninium)y in 
bonis and ex jure Qu tritium ; and a slaA*e may belong to a master that 
owns him by either title or by both.. But we say that the slave is in the 
poUsias of his master only if the master owas him^ in boniSy and this even 
although at the same time he belongs ex jure Quiritium to a master that 
is not the same. For he that has the bare jus Quiritiusn in a slavre, is not 
understood to have/<?/«to. (G. i, 54.) 
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Divestitive Facts. 

The divestitive facts of Latinitcia are investitive facta of 
citizenship. 

1. When a freedman has a son a year old (annlculi prohat io). 

In many ways Latins come to reach Roman citizenship. In fact, that 
very Ux ^lia Sentia provides that a man under thirty years of age that has 
been manumitted and become a Latin may gain the citizenship as follows : — 
(i.) He must take to wife either a Roman citizen, or a Latin colonist, or a 
woman of the same condition as himself. (2.) If e must have this attested 
by not less than seven Roman citizens, abov'e the age of puberty, summoned 
as witnesses. (3.) He must beget a son, and that son must be a year old. 
(4.) He must then, as allowed and indeed ordained by that statute, go before 
the PrjEtor (orin the provinces before the president of the province), and fully 
prove that he has under the lex .'Elia Sentia taken to himself a wife, and 
has by her a son a year old. (5.) The magistrate before whom the case is 
proved must further declare formally that it is so. Then the Latin liimself, 
and his wife, if she too is of the same condition, and their son, if he also is 
of the same condition, become Roman citizens, as the statute ordains. The 
reason we have added in the case of their son, “ if he also is of the same con- 
dition,” is this, that if the Latin’s wife is a Roman citizen, then her offspring, 
under a recent Senaius Consuliitm passed at the instance of the late Emperor 
Hadrian, is by birth a Roman citizen. (G. i, 28-30.) 

Ulpian ascribes this to tho Itx Junta Norbana, ifiatead of tha If x jfilia Sentia, 
(Dip. Frag. 3, 3.)’ 

This right to gain Roman citizenship was under the Irx .Elia Sentia pos- 
sessed by freedmen only if manumitted, and thereby made Latins, while still 
under thirty years of age. Rut afterwards, a Senatus Consultum made when 
Pegasus and Pusio were consids allowed the same right to freedmen manu- 
mitted and made Latins when over thirty years of age. (G. i, 31.) 

Nay, even if the Latin dies before proving the case of his son, now a year 
old, the mother can prove the case. Ry so doing both she and her son will 
become Roman citizens ; an<i further, the son, jusiiis if he had been begotten 
in la^vful marriage, comes in as if a posthumous heir and obtains his father’s 
goods. If both father and mother die, the son in person ought to prove the 
case, as it is his interest to obtain their goods, which will come to* him along 
with the Roman citizenship. Of course, if he is still under puberty, a tutor 
must conduct his case. (G. i, 32, as restored.) 

We shall see whether what we have said of a son a year old can be said 
or not of a daughter a year old. (G. i, 32 a, as restored.) 

A child was considered to be a year old on the morning of its 365th day. (D. 50, 
16, 134. ) In reckoning time the law took no account of fractions of a day, and thus in 
fnflfi r of the acquisition of rights, the dawn of the last day was regarded as completing 
the year. Where rights were lost by lapse of time, a different calculation was 
adopted ; the rights were held not to be extinguished until the conclusion of the last 
day. (P. 44, 7, 6.) 
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2. By a Senatus Consultum (probably Tertullianum)^ a Latin 
woman that had borne three children became a citizen. (Ulp. 
Frag. 3, 1 ; Paul, Sent. 4, 9, 8.) 

3. Another mode of becoming a Roman citizen was by grant 
from the Emperor {^Benejicimn pnncipale), (Ulp. Frag. 3, 2.) 

4. A Latin became a citizen if his manumission was repeated 
with the requisite conditions observed {iteratio). 

If a slave belongs to one master in bonis ^ to another ex jure Quiritium, 
then one of those two masters can begi^ his freedom, the other renew and 
complete it. (G. i, 32 b, as restored.) 

If he has gained freedom and the position of a Latin from -the master 
he belonged to in bonis only, he ought with his consent to ask it (rom his 
master ex jure Quiriiium also. When a slave belongs to one and the same 
master both in bonis and cx jure Quiritium^ he may, when manumitted by 
him, both become a Latip and gain the rights of a citizen {jus Quirilimn], 
(G. 1, 35, as restored.) 

Again, if the slave became a Latin because he was under thirty 
when manumitted, he becomes a citizen if on attaining that 
age liis master repeated the manumission by the vindlcta, .(Ulp. 
Frag. 3, 4.) 

5. Further, any Latin gains the rights of a citizen by building a ship to 
carry ten thousand modii^ or even by bu\ing one and. carrying corn to Rome 
for six ycar.«, cither with that ship, or, if it is lost, with another he has got in 
its place. 'I'his is pointed out in an edict by the late Kmperor Claudius. 
(G. I, 32 C, as restored.) 


0. By a h\e VhcU'ta six Tears’ service in the vigiles or niglit- 
watcli (militia) raised a Latin to the citizenship; and the 
number of years Avas reduced to three by a subsequent Seimfus 
ConsuUum, (Ulp. Frag. 3, 5.) Tlie vigiles wore instituted by 
Augustus ns a body of firemen (D. 1, lo, 1), but from the duties 
of their chief officer (Fraefectits VIgilum) it may be inferred that 
they watched rubbers and disturbers of the peace as well. 


7, Again, an edict by the Emperor Nero provides that if a Latin spends 
not less than two thirds of his j)atrimony in finishing a building in Rome, he 
shall obtain the rights of a citizen. (G. i, 33, as restored.) 


8. Establishing a mill and bakehouse (pistinnum), (Ulp. Frag. 

8.1.) 

Or if he grinds daily not less than loo wodii of com. (G. i, 34, as restored.) 

9. Bv bolding the office of magistrate in ^ Latin colony. 
(Q. 1, 95.) 
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Freedmen {Dbdititii,) 

The dedititii were certain manumitted slaves, who, in conse- 
quence of grave misconduct committed in the state of slavery, 
were subjected to certain perpetual disabilities. 

Peregrini dedititii is the name for those aliens that once took up arms 
and fought against the Roman people, but afterwards gave themselves up 
when beaten. (G. i, 14.) 

The lex ^lia Sentia^ accordingly, provides (hat slaves whose masters 
have put them in chains as a punishment, or that have been branded, or 
examined under torture for some wrong-doing and convicted thereof, or that 
have been given up to fight with the sword or wit^ wild beasts, or that have 
been thrown into a school for gladiators or into prison, and have afterwards 
been manumitted either by the same master or by some one else, shall, when 
freed, be in the same condition as peregrini dedititii. (G. 1, 13.) 

Slaves therefore so debased, no matter how they are manumitted or at 
what age, and even although their masters enjoy full rights over them, can 
never, we shall say, become Roman citizens or traders ; but in any case, as 
we shall understand it is settled, are to be reckoned aniong the dedititii. 
(G. I, 15.) 

But if a slave is not so debased, manumission makes him, we shall say, 
sometimes a Roman citizen, sometimes a Latin. ((L 1, 16.) 

Those that are reckoned among the dedititii cannot take under n will in 
any way, any more than a free alien can ; .and, according to the general 
opinion, they cannot themselves make a will. (ti. 1, 25.) 

Freedom in its worst form, therefore, is the lot of those that arc reckoned 
among the dedititii. To them no statute, no Senutuj CouMt/tumy no 
imperial constitution, gives any way of ap])roach to Roman citizenship. 
(G. I, 26.) 

Nay they are even forbidden to stay in the city of Rome, or within 
the hundredth milestone from the city. If they break this rule, it is 
ordained that they and their goods shall be ^old by tlic State, upon the 
express condition that -their slavery is not to be in Rome, nor within the 
hundredth milestone from the city, and that they are never to be manumitted ; 
and if they arc manumitted, it is ordaiqcd that they shall become slaves of 
the Roman people. All these regulations arc included in the /ex .eElia 
Sentia. (Q. i, 27.) 

The status of frer*dmen was formerly threefold. Of the persons manu- 
mitted some gained a greater degree of freedom, as recognised by law, and 
became Roman .citizens ; others a less, and became Latins under the lex 
Junia Norlnzna ; and others a lower still, and thus came to be reckoned 
among the dedititii -under the lex eElia Sentia. But the worst of all con- 
ditions, that of the dedititii, has long fallen into .disuse ; and the name of 
Latins is not often heard. Our goodness, therefore, that longs to raise 
everything, and to bring it to a better standing, has in two constitutions 
amended this, and brought it to its earlier state. For in Rome’s early 
infancy the freedom that was open was one .and simple, the same (that is) 
that;the manumitter had, except indeed that the manumitted would be a 
freedman, the manumitter freeborn.^ The class of dedititii, therefore, we have 
swept aw'ay by a constitution published among our decisions, and in these, 
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at the suggestion of Tribonian, our distinguished Quaestor, we have set at 
rest the disputes arising under the old law. The Latini yuntant^ too, we 
have dealt with, and all the rules observed with regard to them we have 
corrected in another constitution at the suggestion of the same Quaestor, a 
constitution that shines out brightly among the imperial enactments. To 
all ireedmen then, with no- distinctions as to age when manumitted, or as 
to- the ownership of the manumitter, or as to the mode of manumission,* 
such as were formerly observed, we have given Roman citizenship. Many 
ways too have been added by which freedom with Roman citizenship, the 
only kind now known, may be secured to slaves. (J. i, 5r3-) 


IT. — Parent and Child. 

€ 

Children after emancipation were not entirely cut off from 
their parfiits, A relation eontiimed to subsist between them 
resembling that already described as existing between a mami- 
mitted slave and his firmer master. Children were emanci- 
pated by the same form that was employed in the enfranchise- 
ment of slaves ; namely, manumission by the vmdieia. The 
father thus acquired the rights of a patron. But the relation 
of the father, as patron, to liis son, is nearly as artificial as the 
potestafi itself; it is in fact an attenuated prolongation of the 
poteHas, It brings us no nearer to a natural relation; consisting 
of duties springing out of the natural relation between parent 
and' child. To a very great extent, however, the artificial 
relation of patron to an emancipated sou coincided with a 
natural one. Tlie position of legitimate children that had 
never been under the jwfestas of their father, was almost iden- 
tical with the position of those that had been under ihe poiestaff 
and had been emancipated. Still more, illegitimate children, 
the offspring of concubinage, were subject to nearl}^ the same 
duties, and enjoyed nearly the same rights. Lastly, the 
mother, as well as the father, enjoyed similar parental rights 
and responsibilities. Thus the narrow relation of patron to 
an emancipated diild was broadened until it was nearly co- 
extensive with that of parent and child. 

The following observations apply to (1) emancipated chil- 
dren ; (2J) children born in lawTul wedlock, but never subject to 
the pot-eHaa of their father ; (3) natural children ; but not (after 
Justinian's time) to the offspring of pi'ohibited, incestuous, or 
infamous connections.^ (Nov.. 89, 15.) 


rights xsi> Duties. 

A. Rights of Parents ot both Sexes : Duties of Children. 

1. Children owe to their parente reverence {obsequium, revere 
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entia). This reverence was the same as was exacted from 
freedmen towards their patrons. (D. 37, 15, 9.) 

II. Children having the means were bonnd to maintain their 
parents, if necessary. This duty arose only if the father or 
mother were in want and the children were able to support 
them. (C. 5, 25. 1.) This duty extended not only to parents, 
but to all ascendants, both male and female. (D. 25, 8, 5, 2.) 

The mother of illegitimate children had a right to mainte- 
nance from them. -(D. 25, 3, 5, 4.) 

If a parent was in extreme distress, %ven the lieirs of his 
children were bound to perform the duty that would have fallen 
upon them if they had been alive. (D. 25, 8, 5, 17.) 

III. Parents had certain rights of succession to the property 
of their children. (Book III. — Intestate Succession.) 

A father emancipating a son could not exact from him any 
promise of services {operae) as the price of the ennineipation. 
{D. 37, 12, 4.) Nor if the son promis(‘d such services on oath 
was 'the promise binding. A son owes his father reverence 
says the Proctor, not work (operas), (1). 37, 15, 10.) 
In this respect only is there a marked difference from the duties 
owed by a freedrnan to his pati*on. 

B. Rights of Children.: duties of Parents and otlier Ascend- 
ants of both Sexes. 


I. Parents, and, failing them, grandfatliers, grandmothers^ 
and oilier ascendants, are bound to maintain their children. 
(D. 25, 3, 5, 3.) This obligation existed .in the absc ncii of the 
potestas. (I). 25, 3, 5, 1.) It extended to illegitimate children 
{vulgo covrpptl), the ofTsja-ing of jiromisenous intercourse, birt 
not to the children of prohibited or incestuous connections. 
(D. 25, 3, 5, 4.) 

The obligation was measured diy the means of4he parents 
and the needs of the children. Grown-up men could demand 
maintenance if they were in distress, or were unable to work 
through bad health. (1). 25, 3, 5, 7.) The father was bound 
to give not merely food, but all other reasonable -expenses (D. 
25, 3, 5, 12) ; not, however, extending to the discharge of debts 
iucujTed by his necessitous childrei;. (D. 25, 3, 5, 10.) The 
obligation was regarded as very solemn, and the Jiegloct to 
provide for young children is placed by Paul in the same moral 
category with infanticide. (D. 25, 3, 4.) 

II. Fathers, having means, •were required 'by the le.r Julia. et 
Papia Poppaea to give dowries to their daughters; and the 



STATUS. 


6;8 

law seems to have been extended to the provinces by a con- 
stitution of Severus and Antoninus. This obligation was 
imposed on fathers even when their daughters were not under 
their 'potestas^ but mothers were never obliged to give dowries. 
(D. 23, 2, 19 ; C. 5, 12, U.) 

III. The rights of children to the property of deceased parents 
will be discussed elsewhere. (Book III. — Intestate Succession.) 

[1 .-^ Husband and Wife. 

Definition.. 

"Marringe;” says Modestinus,* “ is a union of a male and 
female, giving both a common lot throughout life ; a union of 
all their rights, both divine and human.’* (D. 23, 2,1.) 

In contemplation of law, the manua and marriage, although in 
the earlier times generally if not invariably conjoined, were 
considered to be distinct. Thus by means of the iuterniption 
of the nmn for three nights, the wife could retain her position 
as wife without subordinating herself to her husband as his 
daughter. 

Lawful marriage is a mutual contract between Roman citizefts, who come 
together in accordance with the precepts of the statutes. (J. i, lo, pr.) 

Marriage, or matrimony, is the union of a man and a woman, involving 
unbroken harmony in the habits of life. (J. 1,9, 1.) 

The definition of JuKtinian i« the because it attempts the least, llie words 

of Modestiiuis, divhii Juris, refer to the right of a wife, at least in manu, to share the 
sacred rites (/foejMt jjriiatn) of her buhband's fainily. Marriage {Jtigtac nuptiae) may 
be defined as that j)artieular union of the sexes that gave the f niher pott stus over the 
children born to liiin by his wife. Marriage may be compared with other redations. 

Concubinage {conrubinatiis) was a relation of the sexes, resembling in many 
particulars legs! marriage, but <liffering from it in failing to give the potestws over the 
children born of the concubine {cunrubiua), 

Coutubirulum uas tlie union of slaves. When a male and female slave were allowed 
to cohabit— for by the Roman law they could not marry — the relation between them, 
although it had no legal sanction, was not wholly ignoi eil. The children born of such 
a union wen' regarded as related in blood {coynati), and this relation prevente'd them 
marrying if they afterwards became free. (D. 23, 2, 14, 2.) 

Stu}n'vm was any connection between a man and a free woman (not a slave) other- 
wise than in marriage or concubinage, and provided the woman w'as not married. 
(D. 48, 5, 34, pr.) 

Polygamy was nut allow'ed either in marriage or concubinage. (C. 5, 26, 1 ; C. 
5, f*,2; C. 0, 0, 18.) 

Rights and Duties. 

According to the ancient law vof Rome, marriage had two 
principal effects. It gave the husband at once large p(jweis 
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over his wife ; and if he had children, it gave him still larger 
powers over them. The husband’s rights in respect of his wife 
were summed up in the word manus; his rights over his 
children, in the word potestas. To the latest period of Roman 
history, marriage continued to bestow on the husband the 
potestas over his children; but even before the Empire, pre- 
cautions were taken to prevent the husband acquiring the 
manus over his wife. Gaius informs us that in his time the 
manus rarely existed. What took the place of the manm f One 
of the principal rights of the husband was to his wife’s property ; 
in that respect the manus yielded to the dos. But the other 
rights involved in manus perished wholly. The manus passed 
away without leaving behind it any relation like that subsisting 
between patron and freedman, or parent and child. 

It would be a mistake, however, to suppose tliat the Romans 
were destitute of fixed principles as to the conduct that hus- 
bands and wives ought to observe towards each other. The 
wife, for instance, took the rank of her husband. (C. 10, 30, 0.) 
But the rights and duties of a wife, as of a luisband, rested 
simply on a moral basis ; they were vindicated by the social 
sanction, not by the civil law. Perhajjs the best criterion of 
the nature of marital duty is the liability of the husband for 
the maintenance of his wife. There is perhaps no text that 
expressly states that the husband was not bound to support 
his wife ; but an inference may confidently be drawn from the 
decisions relating to the liability of the husband for the funeral 
expenses of his deceased wife. If the wife had a dowry, that 
was the fund in the first instance to be charged with the funeral 
expenses. (C. 2, 19, 13.) If there were no dowry, the wife’s 
father was next liable ; or if he were dead his heirs; and only 
if all these failed was the husband bound to pay for his wife’s 
funeral. (D. 11, 7, 22; D. 11, 7, 2i$.) Again, it is clear that 
if a w’ife had a dowry, her husband would be compelled to suji- 
port her out of it. (D. 24, 3, 22, 8.) But in the absence of a 
dowry, the wife seems to have had no claim to inaintenanee 
against her husband. 

The absence of legal duties between husband and wife be- 
comes easily intelligible when the remarkable freedom of divorce 
among the Romans is kept in view. It was an ancient and 
deeply-rooted principle of the Roman law that marriages should 
be free; that no one shouW be compelled to continue in the 
bondage of marriage against their will (libera matrimonia esse 
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antiquitus placuit). (C. 8, 39, 2.) This was a provision against 
conjugal misconduct that took the place of civil actions. No 
one need submit to wrong from a relation that could be ter- 
minated at pleasure. Thus it is that our best information 
regarding the conduct in a husband or wife that was deemed 
improper, is to be gathered from the lawful grounds of divorce 
as enumerated in successive imperial constitutions. 


Investitive Facts. 


Marriage was completed by the consent of the husband and 
wife, and of the persons, if any, under whose potestas they were, 
together with the delivery of the wife to the husband. (D. 23, 
2 , 2 .) 


I. Oftl 1 C consent of the husband and wife. 

A father could not force his son (D. 23, 2, 21 G 5, 4, 14) or 
daughter into marriage, nor conld a patron even compel his 
freedwoman to marry him, unless, jierhaps, he had manumitted 
her on purpose. (D. 23, 2, 2H.) If, liowever, a son, yielding 
to his fatlier’s ihrents or severities, married against his will, 
this “undue infliumce” was not considered to vitiate the 
consent. (D. 23, 2, 22.) 

II. Of the consent of \\\o. paler familiar. 


Ijiwful marriage is a mutual contract between Roman citizens who come 
together in accordance with the juccepts of the Statutes. I'hc males must 
be over puberty, and the women marriageable. The malc> may be either 
fathers or sons of a houscludd, provided only that if they are sons they must 
have the consent as well of the ascxndants in whose potestas they arc. This 
is so needful, iis both the principles of the law and natural reason urge, that 
the parents’ order ought to come lirst. Hence the question has been raised 
whether a madman’s daughter or son can marry. As to the son’s case there 
was a difference of opinion. AVe have therefore put forth a decision allowing 
a madman’s son, just like his daughter, power, even though the father docs 
not come in, to unite in marriage in the manner given in our constitution. 
(J. I, lo, pr.) 


The conaoiit of the head of the family was essential to the validity of the mairiage 
of anyone uiuler hU ptnver. im'gjx'ctive of nge. In tliv case of sons, this ])rivilege 
may bo explained o»i the principle that, without ,a man’s consent, new persons 
ought not to 1)0 brought into his family, and that as the children of his sou would be 
under his power, he oujiht to have at least a prohibitory voice. But this reasoning 
does not api)ly to tk because the chUdKm of a daughter fell under her 

husband’s potrsta*^ not hor father’s. The true explanation must be stiught in the 
absolute and untH)UtroUed dominum originally jiossessed by the Roman paierfamilias ; 
and the right of a voice in his children's marriages, stoutly maintaineil even under the 
juriaprudonoe of J ustinian, may be regarded as a relic of the old paternal despotism. 
There was no exemption. Even that favourite legislation->the soldier — could not, 
while subject to the potetUu, escape tins peculiarly vexatioxis incident of it. 
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Exceptions. — 1. When the father is insana Theophilus explains why, in this 
instance, the rule did not apply that silence gives consent {qui sc it nrc contradicitj 
C. 5, 4, 5.) A person can give a tacit, only if he can give an express, consent ; 
but a madman was incapable of consenting either way. By the ancient law the 
dau^ter of a lunatic {tnenle captus) ora madman {furionis) could marry. Marcus 
Aurelius gave this privilege to the sons in confirmed cases {moite captl)^ and 
Justinian extended it to the sons of those suffering from acute insanity {funosi). 
The marriage settlement was to be fixed by the curators or cognates of the lunatic, 
w’ith the sanction of the Prefect of the city, or, in the Provinces, of the President of 
the Province. .(C. 1, 4, 28J 

2. If the paterfamilias were taken captive, and remained with the enemy three 
years, those under his power were allowe<l to marry. (1). 28, 2, P, 1. ) 

8. If he were absent from home, his children could nmrry after three years since 
he was last heard -of. (D. 2;$, IdJ Julian gi^s further, and says, if the marriage 
was with a person in such a position of life that the consent of tlie paterfamilias 
would be given as a matter of course, neither sou nor daughter need wait the 
expiration of the three years. (1). 23, 2, 11.) 

Against -feithers that refused their consent with the object of preventing their children 
marrying the Ux Julia et Papia Poppnea first provided a remedy. The Proconsuls 
and Presidents of Provinces were empowered ccunpel the father t(» eon.seiit and inuke 
a settlement. Special laws were enacted to eom}^el heretic, Jewish, or Samaritan 
fathers to endow their orthodox oliildren, and give them in marriage to the orthodox. 
(C. I,i5, 13 ; C. 1, 5, 19.) The father was treated os sinning against the Icjc Julian 
not merely by an active refusal of his consent, but by neglecting to provide suitable 
spouses for lu.s children. (D. 23, 2, 19.) 

Grandchildren under the power of their grandfather, if males, required the consent 
of their father also ; but girls did not, (D. 28, 2, 16, 1. ) The reason w»s, tliat on the 
death of the grandfather, the father acquired the potntas over hia children, and if his 
consent were unnecessary, he Mould find his children’s children under his pottstas, ainl 
entitled to a share in his j)r(q)erty against his will. It was a general rule tliat no one 
oould become heir to a man against hi.s w’ill, (J. 1, 11, 7.) 

As the coijseut .flowed from the it followed that 

children emauciputed from the could marry without the 

consent of their parents. (D. 23, 2, 2o.) 

The consent of the mother was not requir'd. Ko a woman could marry without 
the consent of her (1). 23,2,2').) But widows under twontv-five, wh(» had 

been emancipated, could npt marry a second tinatJ without their father's consent. 
<C. fi, 4, 18. ) 

III. Delivery of the wife to the husband. 

It is an old and vexed question amonp^ civilians whether 
consent alone, if clearly .expressed, sufiiced to constitute 
marriage ; or whether, over and above, some rite, or merely 
delivery of the Avife to tlie husband, was requisite? Generally 
the question could not Lave arisen, because when tlie marriage 
WHS contracted in the presence of the husband and wife, delivery 
was implied. In a few cases, however, tlie question emerged. 
Thus, a gift was made to a woman by her husband on the 
marriage-day. Was it valid ? This depended upon the further 
question, whether it was made teiore she was married ; because 
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if made afterwards, it was void in consequence of the rule for- 
bidding gifts between husband and wife. The question thus 
propounded seems to involve the point on which a decision is 
desiderated ; namely, at what particular moment the marriage 
was complete. The answer given is, that if the woman receives 
the gift in her own home, it is a gift before marriage, and there- 
fore valid ; but if she receives it after being led into her hus- 
band’s house, it is a gift after inandage, and could therefore be 
withdrawn. (C. 5, 3, G.) This enables us to understand a rule 
stated by Pornponiup. If marriage depended on consent and 
nothing else, such consent might equally be given when the 
parties were absent as when present. This is recognised in all 
contracts formed by consent alone. But according to Pbm- 
ponius, a man could by letter or message enter into marriage, 
provided the woman was tjikeri to his house (m domurn ejus 
dednctione, hence diicere in matrimoiiiuni) ; while a woman could 
not in her absence be thus married to a man. (D.. 1^3, 2, 5.) 
Those passages, in spite of some a])parently to the contrary 
((1. f), 4, 21 ; 1). 24, 1, OG, 1), appear conclusive as to the neces- 
sity of delivery of the wife to the husband as an essential 
constituent of the investitive fact of marriage. 

authcirn to iniikc out an analoify the (Huitraots re ; marriaire, 

in tlieir vit-w, is not a oonhon«ual, but a real, contr.u’t. lJut the true ineaiiinj^ of the 
rule HeeniH difticult to iuiM8. In the old law, marriage was made by mat cipatio, or by 
delivt'Hng the wife into the |ios<-t‘h8i(>n of the husbaiul. Unlt-Hs the husband had 
poBseHsion of liiw wife for a year, he eonlil nut have the maiiUK ; and if bho were not 
delivered to him, he could not have poBsesnion. In later times, the ]Kissession of the 
w’ife for a year did not subject her to the manun, and there was no reuaon why delivery 
of the wife should eoiitinue t(» be required in onler to constitute marriaf^e. But there 
is no ditiicully in understanding that the enstom of delivering the wife sliould con- 
tinue when there was no longer any reason for it ; for to the latest times a woman 
could not be a witness to a \^ill, sim]dy because aucieutly she was not a member of 
the ConiUiut iu which alone wills could be made. 


Bestraints on the Investitive Facts. 

Connlnum is defined by Ulpiaii (Ulp. Frag. 5, 3) as the 
capacity of marrying {connhinm eat u.voris jure dticendae facultas). 
When, therefore, as between two given persons there is no 
impediment to their marriage, they are said to possess 
conubium. 

The impediments, presently to be enumerated, are each of 
them fatal to the legality of mai*riage. When the parties were 
related in blood, or iu certain -cases by adoption, they were 
subject also to punishment ; and iu every case, however arbi- 
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trary the prohibition, it made the marriage absohitely void. 
The impediments are, in judicial language, diriment, and not 
merely prohibitive. 

Therefore, if in defiance of what we have said, persons come together [in 
infamous and incestuous marriage], there is understood to be no husband, 
no wife [no children], no marriage, no matrimony, no dowry. I he offspring, 
therefore, of such a union are not in the father’s /oUs/as^ but in that respect 
are on the same footing as- children the mother has conceived as a public 
woman. Now these, too, are understood to have no father, seeing it is un- 
certain who he is ; and hence they are usually called bastards (.r/«r/V), either 
from a Greek word, as if conceived or^as being si/t^ patre Jilii 

(sons without a father). It follows, therefore, that even on the dissolution of 
such a union there is no room for exacting a dowry. Moreover, they that 
unite in forbiddeti marriage suffer other penalties as well, that arc contained 
in the sacred constitutions. (J. i, 10, 12 ; G. i, 64.) 

A. Absolute Disqualification : persons that cannot marry. 

I. With slaves there can be no marriage. (G. i, 58, as restored.) 

II. Boys under fourteen years {inipuhercs) and girls under twtdve {non virlpotrntes) 
could not marry. If, however, a girl married under age remained with her husband 
until she wa.s twelve, she became his legal wife. (D. 23, 2, 4.) 

III. Persons already married cannot marry. A person wh()^e husbaml or wife had 
been five years in captivity, oi.uld marry again without dissolving the first marriage. 
(D. 24, 2,0.) 

IV. A woman criminally aefeused of adultery could not marry unless she was 
acquitted, or the prosecution was abandoned. If condemned, she was f(»rbidden again 
to marry. (D. 23, 2, 20 ; D. 23, 2, 34, 1.) 

V. A female slave manumitted by her master for the purpo<<o of marrying her, 
cannot marry anyone Imt him unless he given heriij). If she rtfuhes him, she cannot 
marry another even with his consent. (1>. 23, 2. 51, pr.) 

B. Persons allowed to ^larry, but for])idden to Intermarry. 

I. Cog’uates {cofinnii), persons connected ])y blootl. 

Cog’iiates are divided into three classes ; — 

1. Ascendants {a!^centleittrf<) ; one's parents, one's grand- 
parents, great-grandparents, etc. 

2. Descendants ; one’s children, one’s grand- 

children, one's great-grandchildren, etc. 

3. Collateral.s {cojnatl ex tpujifivemo grada or a latere) 
embrace any of the descendants of any ascendant. 
Thus, my aunt is a collateral cognate, l)ecause she 
is a descendant (daughter) of my ascendant (grand- 
father). Her children are my cognates (cousins), 
being also descendants of my grandfather. So niy 
nephews are collaterals ; they are descendants (grand- 
children) of my ascendant (father). 

1. No ascendant, however far reia(;ved, can marry any 
descendant, however far removed. 
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■ . 'iih sMmiRy wMMm, tlierefore, that we may lawfiiUy take to wife ; from 
mitfsige .with some we must refrain. Between persons standing to one 
as ascendant and descendant marriage cannot be contracted [and 
between them there is no conudtum ] ; as, for instance, between father and 
daughter, grandfather and granddaughter,-mother and son, grandmother and 
grandson, and so on indefinitely. If such persons unite, the marriage they 
contract is said to be nefarious and incestuous. (J. ’•o, i ; G. -i, 5 ^ 59 *) 

2. Collaterals within the third .degree cannot intermany. 

Between persons collaterally related there is a like -rule to be observed, 
but it is not so far reaching. A brother and sister certainly are forbidden 
to marry, whether they aft the offspring of the same father and the same 
mother, or have only one of these two in common. (J.*!, 10, 2 ; *0. 1,60-61.) 

Exception. — A brother’s daughter we may lawfully take to wife. This 
came into use for the first time when the late Emperor Claudius took 
Agrippina, his brother’s daughter, to wife. But not a sister’s daughter. So 
the imperial constitutions point .out. Again, we may not take to wife an 
aunt, whether a father’s sister, or a mother’s sister. (Q. i, 62.) 

This solitary exception was repealed by Constantine. (C. Th. 3, 1 2, 1;) 

3. Collaterals beyond the third degree could intormairy. 

Exception. — A brother or sister’s daughter we may not lawfully take to 
wife ; nor even a granddaughter, although in the fourth degree. For where 
we may not lawfully take to wife the daughter, the granddaughter too is not 
allowed. (J. i, 10, 3.) 

The t‘xeej»tion included the great-granddaughter of a sister, or -the sister of a great- 
grandfather. (1). 23, 2, 17 , 2 ; 1). 23, 2, 3P, pr.) Such |>erson«, although beyond 
the third or even fourth de.,'ret;, were within the meaning of the prohibition against 
marriage with ascendants or descendants. They were said to be in the jdace of 
parents. IHpiau tells ais (IHp, Frag, fi, (’») that the prohibition in, old times extended 
to the fourth degree, .thus preventing the intermarriage of first cousins ; but although 
restraints on this marriage were at various times attempted, they were finally over- 
ruleil by Arcadius and Honorius. (C, 5, 4, IP.) 

Two brothers’ or sisters’ children, or a ’brother s and a sister’s, can inter- 
marry. (J. I, 10, 4.) 

It is certain that relationships formed in slavery are a bar to marriage, 
and that even although the fatlier and daughter or brother and sister may 
have been manumitted. (J. .1, 10, 10.) 

IT. Ag:nates (aipiati). Agimtion is tlie fictitious lie of blood 
produced through the existence of the patria potestas. Two 
persons are agnates in respect of each other, when they are so 
related that if the person through whom lliey are -connected 
were alive together with them, they Avould be under his potestas. 
Agnation is the artificial tie tlu-ough the potestas ; cognation 
the natural tie through birth. 

Agnates are kinsmen {cognatt) related through males, kinsmen as it were 
on the father’s side. A brother, for instance, born of the same father, is an 
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ags^ : rad «o is that brothel's son or his son’s son, rad so aedn are a 
fa^s brothw and that undtfs son or son’s son. But Unsmen rdated 
/ icmdcs are not agnates, but only kinsmen {a>gnaH) by the Jus 
Naturau, [Between an unde and his sister’s son, therefore, there is no 
a^ation, but only kinship.] Your father’s sister’s son, therefore [or mother's 
sisters son], is not your agnate, but only a kinsman ; and you in turn stand 
to him in the same legal relation; for the offspring follow the father's 
family, not the* mother’s. (J. i, 15, i. ^ G. i, 156.) 

The legal relation (Jus) of an agnate is usually destroyed by capitis 
deminutio ; for agnation is^ the name ef a legal relation. But the legal 
relation of kinship is not changed by every form of capitis deminutio; for 
the principles of the^i/j civile can destroy the relations due to the Jus civiUy 
but not natural relations. (J. i, 15, 3 ; G. i, 158.)* 

But though it has been said that the legal relation of kinship remains 
even after capitis deminutio^ yet this is only so if it is the capitis deminutio 
minima that coincs in ; for then the kinship remains. But if a man incurs 
capitis deminutio maxima^ the legal relation of kinship as well as of agnation 
is at an end. If, for instance; some kinsman is enslaved, he ceases to be a 
kinsman, and not even if he is manumitted docs he regain his kinship. 

Nay, even if a m^n is transported to an island, his* kinship is dissolved. 
(J. I, r6, 6.) 

Agnation imitates cognation, and has the same diflerenee of 
degrees and kinds — ascendants, descendants, collaterals, etc. 

1. No ascendant, however remote, can marry any agnatic 
descendant,- even although the artificial tie of aguatioii is re- 
moved by oinaucipatioii. 

So entirely is this the case, that although it is by adoption that they have 
come to stand to one another as ascendant axid descendant, yet they cannot 
intermarry. Nay, more ; even after the adoption is dissolved, ilic same rule 
of law remains. If, therefore, you once come to have by adoinion a daughter 
or a granddaughter, you wilf not be able to take her to wife, even aldiougli 
you emancipate her. (J. i, 10, i ; G. i, 59.) 

2. Agnatic collaterals cannot intermarry where cognatic col- 
laterals cannot, unless the tie of agnation is broken, in whicli 
case the restriction is removed. (D. 2B, 2, />'>, 1.) 

If a woman comes to be your sister by adoption, as long as the adoption 
lasts there can undoubtedly be no marriage between you and her. But if 
the adoption is dissolved by her emancipation, you will be able to take her 
to wife ; or if you yourself arc emancipated, there is no bar to the marriage. 
It is agreed, therefore, that if a man* wishes to adopt his son-in-law, he ought 
first to emancipate his daughter ; and if he wishes to* adopt his daughter-in- 
law, he ought first to emancipate his* son. (J. i, 10, 2 r* G- *, 61.) 

Exception. — His father’s sister, again, although by adoption, a man 
may not lawfully take to- wife ; nor his mother’s sister ; for they arc held to 
stand in the place of ascendants. On the same principle it is true that a 
man is forbidden to take to wife a ^reat-aunt, whether on the father’s side 
or the mother’s. (J. 1,10, 5.) 
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If a woman, your father has adopted, has a daughter, it seems you are not 
debarred from taking her to wife ; for she is no relation to you either by the 
jus civile or by the jus naturale. (J. i, lo, 3.) 

But (B. 28, 2, 55, 1 ) marriage with the mother of an adoptive father is forbidden, 
unless the son is emancipated. 

III. Relatives by affinity {affines). A fines are persons con- 
nected by marriage or by coiicubinac:e (C. 5, 4, 4), or by conr 
tuhemium, (D. 23, 2, 14, k) 

There were no degrees of affinity. (D. 38, 10, 4, 5.) 

Again, a woman that has once been our mother-in-law or daughter-in-law, 
or stepdaughter or steprf other, wc cannot take lawfully to wife. “ Once 
been ” we say, because if the marriage that brought us such a connection 
{affinitas) still exists, there is another reason why there can be no marriage 
between us ; namely this, that the same woman cannot marry two men, nor 
the same man have two wives. (G. i, 63.) 

From respect for his connections by marriage {adfinitas) there are certain 
women one must refrain from marrying. A stepdaughter or a daughter-in- 
law, for instance, a man may not take to wife, because both stand in the 
place of a daughter. This, of course, must be understood to mean that the 
woman lias been a stepdaughter or a daughter-in-law. For if she is still 
your daughter-in-law, still (that is) married to your son, there is another 
reason why you will not be able to take her lo wife, .since the same woman 
cannot be married to two men. Again, if she is still your stepdaughter, if 
(that is) her mother is still married to you, you will not be able to take her 
to wife, because you arc not allowed to have two wives at the same time. 
(J. I, 10, 6.) 

A mother-in-law loo, and a stepmothei;, one is forbidden to take to wife, 
because they stand in the place of a mother, I'his too comes in only after 
the connection is dissolved. For otherwise, if she is still your stepmother, 
still married (that is) to your father, you av'C debarred from marrying her by 
the common rule of law that the same woman cannot be married to two 
men. Again, if she is still your mother-in-law, if (that is) her daughter is 
still married to you, the marriage is barred, because you cannot have two 
wives. (J. I, 10, 7.) 

A husband’s son by another wife, and a wife's daughter by another husband, 
or vice vt'rsn, can lawfully contract a marriage, although they may have a 
brother or a sister born of the marriage contracted afterwards. (J. i. 10, 8.) 

A Btupfivtiwr (viVrtfjot) and jttepdaughier {priri(/na) cannot intermarry : 
nor a Ktt pmotber {tiorerra) and stepson { pi'irif/nus) ; 
nor a father-in-law (aoccr) and daughter-iu-law (nuna) ; 
nor a mother-in-law (w>crt/«) and Kon-in-law (yciicr). 

A man cannot marry his hmther’s widow or deceased wife’s sister. This pro- 
hibition was intn>duced first by Constantine, and re|»eated by Valentinian, Theodosius, 
and Arcadiua (C. Th. 1, 2 ; .C. 5, Q, 5.) 

There are other persons too that for various reasons are forbidden to 
enter into the marriage-contract. They are enumerated, by our permission, 
in the books of the Digest or Pandects gathered from the old law. (J. 1, 
10, 11.) 
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IV. Quasi-relationship. 

If your wife is divorced, and afterwards pves birth to a daucjhter by some 
one else, this daughter is not your stepdaughter. But yet, Juliiji says, one 
ought to abstain from marriages of this kind. (J, i, 10, 9.} 


A son could not marry the widow of his adopted father, even if he had lM?en 
emancipated, because she is in place of a stepmother {in loco uotTrcat). (I>. 23, 2, 
14, pr.) So a man could not marry the widow of an adopted son, lH*cauBe she is a 
sort of Btepdaughter-to hiifi. even after emancipation. (D. 23, 2, 14, 1.) 

Your son.’s betrothed ds.not your daughter-in-law, nor is your betrothed 
•his stepmother. Yet in the eye of law they act more rightly th.it refrain 
.from marriages of this kir^d. (J. i, 10, 9.) ^ 


V. The existence of a fiduciary relation in two cases operated 
as a limited barrier to marriage. 

1. Certain high official? were forbidden to marry any woman domiciled in the 
.province of their administration. The prohibition extended to their sons. (1). 23, 2, 
67, pr. ; D. 23, 2, 3S, pr. ; I). 23, 2. 63 ; 1>. .60, 16, 100.) The officials wore the 
President {Pracses Proviuriac), the Prefect of the cohorts {Praf/rclus cuhortm), the 
Prefect of the cavalry {Pracfectns equitum), and the Tribune {Ti'ihuHim). The dis- 
qualification ceased as soon as their term of office expired. (C. 6, 4, 0.) 

2. I'utorcs^ Cnr<ttorfSs or their sons, were not permitted to marry a pupilfa until she 

.was twenty-six years f»f age. I'his jirohibitioii was introduced l»y a ( onjtu/luni 

apparently of the time of Marcus and Conimodus. (1). 23, 2, 67, 3.) Ji» permit sucli 
a marriage offered a temptation to the tutor to hush iij* all questions of maladministra- 
tion by marriage, and accordingly the prohibition w.aa kt'pt up as long as by the law 
a woman could challenge the accounts. The prohilutiou was removed if the girl viero 
betrothed to the tutor hy her fatlier, or given to him in his last v^ill. (D. 23, 2, 66 ; 
D. 23, 2, 3!5.) 


VI. Conviction for crime. 

1. A man convicted of adultery with a married woman cannot marry her although 
.she has been neither accuseil icr condemned. (1). 31, V, 13.) 

2. Ope tljtfit has committed raj h* on a wopjun, can m \cr afterwards marry her. 
If her parents consent, thev are punishofl with hani-»liment 'I'he rcaH«»n was that the 
property of the offender hecaine forfeited to the >voman, and by marriage he could 
.get it back again. (Xov. 143 ; Xov. 160.) 


yil. Religion. 

Jews and Christians could not intermarry. If they did so, their connection was 
•illegal, and they were guilty (*f the crime of wlultery {cruivn udnlUni). This law 
W’as introduced before ^he Christian empire uas a ceuti|ry.ol(i, in A.u. 383. (C. 1, 6.) 


VIII. The relation of patron and freedman. 

1. A patron might marry his freed woman {lilterta), but it was consi<lered to evince 
a higher regard for decency if he assigned her the humbler position of coijciibini^ 
HonestiuM sii patrono UUrtam concuhinam quam matrefnfamilioM habere. fl>. 26, /, 

1, pr. ; C. 5, 4 , 15.) 1 1 / 1 

2. A female patron could not marry her freedman (liber(u$). Nor could a tre^* 

man marry the daughter, granddaughter, or wife of a patron i^lrcfnut). (C- 6, 4, 3.) 





IX. Relictions on Senators. 

Vnmi a r^erence in Livy (89, 19) it would Beem that a freeborn man ootdd not 
many a freedwoman. But owing, it is said, to a scarcity of freeborn women, mar- 
riage was allowed between ingenui (except Senators) and libertincXf by the lexJuUa 
€t Papia Poppaea. (D. 23, 2, 23.) This enactment subjected certain marriag«i to 
penalties, but does not appear to have made them null. (D. 28, 2 ^ 16, pr.) It for* 
bade a freeborn person to marry a prostitute {qut ptdam quwettum fecit) (D. 28, 2, 
48. 1) ; a procuress {lena) (L. 23, 2, 43, 6 ; D. 23, 2, 43, 7) ; a woman condemned 
in a public trial, t.e., one that could be brought by any informer {dartmata puUico 
judicio) (D. 23, 2, 48, 10) ; a woman caught in' adultery, though not condemned 
(D. 23, 2, 48, 12) ; or a comic actress (Ulp. Frag. 13, 2). But the restrictions of the 
lex Julia on the marriages of Senators were made fatal to these marriages, by a 
Senatua Vonaaltum passed in5.he reign of Marcus and Commodus. (D. 23, 2, 16, pr.) 
The joint effect of the lex Julia and that Senatm Gonaultum was as follows : — 

1. A Senator, his son, his son's son, and his son's grandson, could not marry a 
freodwoinan. A Senator's son’s daughter, or granddaughter, or great-granddaughter, 
could not marry a freodtnan. (£>. 23, 2, 44, pr.) 

2. The same persona could not marry a comic actress, nOr one whose father or* 
mother liad acted in comedy. (D. 23, 2 , 44, pr.) 

Conat.-intine extended this prohibition to the Praefcctiy who were jUst Above thcr 
Knights and below the Senators, and to tlie duumviri in municipalities ; and, on the 
other hand, to all persons of the lowest order (liumilea abjcctaive pertonae), as the 
daughters of a proc\mir or gladiator or tavern-keeper. (0. 5, 27, 1.) This enactment 
of Constantine was rejioaled by Justinian, wIm) allowed the highest i^rsonages to 
marry freedmen (»r others of low rank, provided a dowry was fixed and the marriage 
settlement >%as made in writing {inatrumicuta dotal ia). (Xov. 117, 6 .) 

X. Latins and foreigners (Latini, Pevegruu) could not 
marry lioinan citizens. (Ulp. Frag. 5, 4.)' 

Hence sonic veterans are usually allowed by the imperial constitutions* 
cotmbium with tlic lirst Latin or alien w'oman that they marry after their 
discharge. The offspring of such a marriage are Roman citizens, and come 
under the folcsfas of their ascendants. (G. r, 57 .) 

It is perfectly certain that a Roman citizen and the alien woman that he* 
weds, if only he has comtbium w ith her, can, as w e have said above, contract 
a lawful marriage. Their offspring then will be a Roman citizen, and in the 
father's poicstas, (G. i, 76 .) 

If, again, a female Roman citizen marries an alien, and there is conu- 
bium between them, by the law of the alien people the offspring is am alien 
and his father’s lawful son just as if he had begotten him by an alien 
wife. Now, how’ever, by a Senaiiis Gonsultum passed at the instance of 
the late Emperor Hadrian, even thougii there is no comtbium between the 
Roman citizen and her alien husband, the offspring is his father’s lawful son. 
(G. I, 77 .) 

XI. By the XTI Tables, marriages between Patricians and Plebeians were pro- 
‘hibited, but only for a sliort time ; for in B<c. 445 the prohibition was removed on tha 
of the tribune C. Cauuleius. (Livy,.4> 6.) 

Divestitive Facts.. 

A. Voluntary, by the Acta of the Parties. 

A Roman marriage was at no time indissoluble ; but it was 
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permanent^ and continued for life, if neither party wished 
sooner to dissolve it Divorce was always a private act; it 
required the sanction of no court of law ; and although the 
unjustifiable exercise of the right of dissolving a marriage was 
at difierent times visited with more or less punishment, yet the 
right was never denied. 


IHvqrtium was the dissolution of a marriage at the instance of either or both 
parties. (D. 50, 16,191.) 

Repudium was strictly the dissolution of an agreement of betrothal (sjxmMi/ta). 
(D. 50, 16, 101, 1.) 

Sometimes divortium is taken as the name for disstflution of marriage, and fypu* 
dium for the written bill of divorce {repudio mUio). (C. 5, 17, 8.) 

I. A marriage could be dissolved by the paterfamilias of the 
wife. When tlie wife passed into the manns of her husband, she 
was thereby released from the potestas of her father ; but when 
she married without falling under the uuinus, she remained in 
the poiestas of her father. In the exercise of his potestaSy the 
father could take his daughter from her husband against the 
wishes of both. This abuse was limited by a constitution of 
Antoninus Pius, wdio prohibited a father from disturbing a 
harmonious union. Marcus Aurelius added, “ Unless fur very 
weighty reasons ” (magna et jasta causa interccnlcute). (C. 5, 
17, 5.) 

A paterfamilias could not, of course, take away bis daughter 
from her husband if she were emancij>ated. ((L o, 17, a.) 

II. Divorce by mutual consent {dirortlain tfoua gi'atla). 

During the whole period from the foundaticm of Ifomo to 

Justinian, it appears tliat divorce might take j>lace by mutual 
consent without any check from the law whatever. If liusbaml 
and wife agreed to sej)arate, the State never interfered. But 
Justinian prohibited this kind of divt)rce exee[)t in three o.ases ; 
(1) when the husband was impotent ; (2) when either husband 
or wife desired to enter a monastery ; and (?>) when either of 
them was in captivity for a certain length of time. Those that 
dissolved a marriage by pretending to undertake a vow of 
chastity, but diil not do 8(’, forfeited the property they brought 
to the marriage in favour of their children. (Nov. 117, 10-12.) 

But at a later period Justinian enacted that persons dis- 
solving a marriage by mutual consent should forfeit all their 
property and be confined for life in a monastery, which was to 
receive a third of the forfeited property, the remaining two- 
tliirds going to the children of the marriage. This severity, 

2 X 
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so much at variance with the Roman spirit, indicates the growing 
power of the clergy {ut non Dei judicium contemnatxir), (Nov. 
134, 11.) 

The nephew and Rucccssor of Justinian repealed his uncle’s 
prohibitions, and restored divorces bona gratia. (Nov. 140, 1.) 

III. Divorce by the husband alone, or the wife alone, with- 
out the consent of the other. 

This topic may be consirlered under two heads : — 

(a.) The Form of Divorce, (b.) Restraints on Divorce. 

(a.) The Form of Divorce. 

Before the lex Julia cle adult eriis no special form was ob- 
served ; it was enough tl)at the husband told the wife or the 
wife the husband tliat the marriage was at an end. (D. 38, 11, 

1. ) The husband gene rally took the keys from his wife, put 
her out of his house, gave her back her dowry, and so dissolved 
the marriage. Tlie act might be done in the wife’s absence. 
Cicero divorced bis wife Tcrentia by letter. 

But tl)e lex Julia de adulteriis required a written bill of 
divorce (lihellus repudli) to be given in the presence ot seven 
Roman citizens above tlie age of puberty as witnesses. (D, 24, 

2, 9.) The written roc(trd of the marriage {nupiialeft tabulae) 
was destroyed, and tln‘ divorce juiblicly registered. The form 
of words ern])loy('d in Iho repudiation was iu(u< res tibi habito, 
or tuas res tibi agifo. (D. 24, 2, 2, 1.) 

The re})U(liation must be a deliberate intention to break up 
the marriage {auiiun perpefuaui const if uendi dissensioncm). (D. 
24, 2, 3.) It was valid, altliougli wh(»lly without excuse, so 
that it was unnecessary even to acquaint the other j^arty with 
the change in their condition. It was held that if a wife made 
a bill of div(U’ce in the presence of tlie requisite witnesses, the 
marriage was dissolved without delivery of the bill to the 
husband, and even without his kiiowled ge of it. (C. f>, 17, 6.) 
Still it was considered proper to deliver the bill of divorce to 
the other party. (D. 24, 2, 2, 3.) The effect of this rule was, 
that a madman (fuviosus) caaild be divorced, his consent being 
unnecessary; also i\\Q jmtxrfawi lias of a lunatic wdfe could 
divorce her husband. (D. 24, 2, 4 ; D. 24, 3, 22, 9.) 

(b.) Restraints on Divorce. 

Romulus is said to have forbidden the repudiation of wives 
unless they w'cre guilty of adultery or drinking wine, on pain 
of forfeiture of all the offender’s property, one-half to go to the 
w’ife, the other to Ceres. But the laws of the XII Tables seem 
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to hare recognised freedom of divorce, although it is said no 
one took advantage of the liberty for 500 years, until Sp. 
Car\dliu8 put away his wife for barrenness, by order of the 
Censor. The only check on divorce, during the greater part of 
the Republic, was the Censi>rs, who probably exercised their 
authority when the husband made an unjustifiable use of his 
power, as they did in the case of L. Antonins, wliose exjuilsion 
from the Senate they procured on account of liis repudiating 
a girl he had married. A wife in mcnin could lurt divorce her 
husband ; but if he divorced her, she ^*ould require him to 
release her from the innnn.^. Wives not in mnun had the same 
power of repudiating their husbands that tlieir husbands had of 
repudiating tliera. 

1. Restraints introduced by the le.r Julia et Papia Poppaea. 

If tlic wife were guilty of adultery, her hunhiind in divoreing her wum allowed to 
retain a sivth part of her dowry {tins) : if vhe liad Cf»!nnntte<l :v leu** KeriouH fanlt, the 
husband couhl retain one eijfhth. (Ulp Frag. 6 , l‘J ; (\ 12, 24.) 

If the husband were guilty of adultery, the wife ei.uld demand iinint‘diato restitu- 
tion of her dowry j or if it was repayalde at onee (as lamls), then the annual proceeds 
of it for three ^ears. If the fault were les.s seriou*', he must restore the dowry in six 
months instead of a year, (Flp. Frag. 6 , JJJ.) 

Those penalties ceased if both sides were in fault {paria cnim, drlirta mut/ua 
jwnmtione dU»(>l vuntur). (I). 21, uW.) So if the liushand, after the di\ture, again 
betrothetl himself to his foiiuer wife (J). 21 , o, or l'n»u;.dit a furtluT uecusatiou 
against her and abandoned it (I). 48, 5, 11, It), the penalties were remitted. 


2. Lcgislati<*n of (a)nstaiitine, A.lb (C. Th. 11, 1<», 1.) 


The Ujc J aha and Papta P ‘pjtaca deprivt d the person that made a div<nce without 
cause of the benefits udver him wlien the div'urce justifiable, r'un‘'tantine began 
the legislation against ca]irieious rejiudiations, an<l speeified the causes for which alone 
one party could divorce the other without incurring penalties. 

I", ,Cause« for which a woman could repudi .t*- la r liusbaud without bluiue. 

(1) If he were guilty of murder ; or ( 2 ) prepared jxiison-. ; or (.’>) violated 
t<»nihs- 

If, for any other rejvson — os, f. 7 ., his la ing a drunkard {ebrivsuM) or gambler 
{nlvator], or given to the euiupany of loose women <mnli>-t'nditrtvs) — ^m\{vi divorced 
her hu>baiKl, she forfeited her dowry^ ami war. puni.->haMe with deportation. 

2 ’. Cfiust's for whie-h a liusb i:td cr>uld div<.rte his wife wdthout blame. 

( 1 ) If she were an adultei.e->s ; or ( 2 | prei»aier (*f poisons ; or ( 0 ) a prcKnires*. 

If for anv other reason than one <»f the three sj»eeiti«;d, a hushaii I divorced hia 
■wife, he forfeif - d all interest in Ins wife’s dowry ; and she, if he married again, could 
take the scooiid wife s th»wry as wtdl. 


3 . LegiKlatiou of lloiiorius aud TLeudobiuH, A.D. 421. (0. Th. 

a, 1(5, 2 .) 

These emperors, ignoring o^^iparently the constitution of Constantine, imf>oae 
restrictkms in a .-.omewhat different wa}*. 

1“. Divorce of a hu.sband by a wife, 

(1.) If for gra^e rea>oii.-», or crime committed by the husband, the wife could retain 
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divordng hira, and she remained unmarried, the children were 
to be given into her custody, and maintained at the cost of the 
father ; but if the mother were guilty, the father had the right 
of custody. If he were poor, and unable to support them, and 
the mother was ricli, she was obliged to take them and maintain 
them. (Nov. 117, 7.) 

B. Involuntary Divestitive Facts. 

I. Death of the husband or wife. (D. 24, 2, 1.) 

II. Loss of liberty by either husband or wife. (D. 49, 15, 12, 
4.) But after five yeairs since the captive was last known to be 
alive, his wife could marry again without divorcing her captive 
husband. 

Mere loss of citizenship {atjuae et ignis interdictio) did not 
dissolve llie marriage, unless the wife or husband desired to give 
up the marriage {si ncyn rnulat uxovls affectionem). (C. 5, 17, 1.) 


CONCVBIXA rus. 


Under the name of Concuhinatus there existed during the 
Empire an institution that bore a close resemblance to mar- 
liage. It was a monogamoxis relation ; a man could not have 
two concubines, or a wife and a concubine, at the same time. 
(Paul, Sent. 2, lU, 1 ; C. 5, 1.) It w’as not less permanent 

than marriage, for marriage could be dissolved by either ])arty at 
pleasure. It was regarded, however, as a lower kind t)f union, 
especially on the side of the woman. A married w oman had a 


liiglier ])()siti<)n 
of her hnsband 


Sent. 2, 20, 1.) 


{dignifas) (D. 32, 49, 4), implying on the part 
a wanner degree ofatfeetion {tVdectns), (Paul, 
The offspring of such a union were not under 


the poiesias of their father, and that circumstance constitutes a 


broad dilference hetwx^en concubinage and marriage. Under 
the Christian Emperors, the offspring could, how’ever, be 
brought under the potestas by a subsequent marriage of the 
parents, {hvgitimatio per sidtseipiens matrimoniuni.) 

In some respects concubinage wuis a freer institution. Thus, 
although persons forbidden by the la^v of nature to intermarry 
could not live in concubinage (D. 23, 2, 5d ; D. 25, 7, 1, 3). yet 
those whose marriage >vas forbidden only by the jus civile could 
cntei into concubinage. (IX 25, 7, 5.) Freeborn men could 
have fx'eedwomeu us concubines at a time when they W'ere for- 
bidden to marry them. (D. 25, 7, 3, pr.) Again, it Avas con- 
sidered more respectable lor a patronus to have his liberta as a 
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concubine than as a wife. So a president of a province could 
take a native of the province as a concubine, but not as a wife. 
In this instance, the object was to prevent rapacious presidents 
getting possession of w’omeii’s property as dowry by marrying 
them. (D. 25, 7, 5.) 

BETROTHAL (SPOXSALIA). 

Serviiis Sulpicius Rufus gives an account of the manner in 
which betrothal took })lace in Latiuni. He that intended to 
marry a woman, stipulated with the petson that w’as to give 
her in marriage that he would do so, and on Ids part ])roiuised 
{spondehat) to marry her. The girl tlius promised was called 
sponm, the man that j)romised to marry lier sponsnif. If there 
was a failure on either side, an action lay (artla ex spousii), 
and the judge, if there was no good reas(Ui against the mar- 
riage of the parties, eondemne«l the ])romise-brt*aker in damages 
according to the value of the match to the })c‘rson (lisa]»p{)inted. 
This was the law in Lutium until the right of eiti/.enship 

was conferred on it bv the hx Julia,- I'his sort of betrothal 

« 

appears not to have been eonfiiud to Latiuni, but to have 
been anciently observe-d also in Ronu*. 

Ill the Digi-st we timl nothing of the form of stipulation 
except the name )tju)usuf(^ upousa),^ 

To a certain extent betrothal ])Ut the betrothed in very 
much the same position as if they were married ; hut the single 
duty t)f the ,y>uNsus mid the sptuisa was within a reasonable time 
to proceed to carry out the mariiage. 

The recijirocal promises <tf any man and woman, and of those, 
if any, under whose potr.'ifas they were, made the contract of 
betrothal without any further ceremony, witlnmt wilting or 
witnesses. (D. lTi, 1, 1, pr.) 

The consent td’ the betrothed ]>ersonK was necessary, but 
they were ])resumed to (ajnsent if tiiey did not actively opjiose 
iht'ir ]Mter/auiilias, (I). 23, 1, L» ; 1). 2:i, 1, 12, jir.) 

A daughter, h(jwever, was not allowed to o]>pose her father, 
unless the ]»er.son to whom he asked to betroth her was of 
immoral character or low jjusititm. (D. 23, 1, 12, 1.) 


^ Sponsalia is the pr<>p<'»sal and rcci pr* »cal prorni***- c»f a future marriage. (Spon- 

aalia sunt innitio n jiromissio nujitiiiraui futurarum.) (1). 2«‘), 1, i.) 

The name is derive*! fn*m because aiicieully betrothals were made by 

stipulation. (D. 23, 1, 2.; 
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Not only the consent of the paterfamilias of each of the 
betrothed was necessary, but of the tutor and mother of one 
that was sui juris, (C. 5, 4, 1.) 

The contract was terminated by the death or renunciation of 
either sponsus or sponsa. (C. 5, 1, 1.) The form was, “ I will 
not avail myself of your bargain ** {conditione tua non utor), 
(D. 24, 2, 2, 2.) 

By the lex Julia et Papia Poppaea^ if the marriage did not 
take place within two years, unless for special reasons, the con- 
tract of betrothal was ^t an end. The reasons were ill-health 
of the sponfius or i^ponsa^ the death of parents, or necessary and 
distant journeys. (D. 23, 1, 17 ; C. 5, 1, 2.) 

In Latiuin we find the actio ex sponsu giving damages in 
proportion to the value of the marriage to the party disap- 
pointed. But in Rome there seems to have been no action for 
the naked promise of a future marriage. The same object was, 
however, accomplislied in another way. Earnest (arrhae) of a 
substantial kind was usually given at the time of making the 
betrothal, and was forfeited if the other side failed, without 
good grounds, to carry out the promise. 

Arrhae Sjtoumlltiae consisted of a present by the sponsus to 
his sponsa or her I’utlier, or by the sponsa to the sjiousus^ made 
on condition that if the marrijige was for a goi)d reason 
broken (»fr it should be returned; if without a good reason, 
fiufeited to the innocent party. (C. 5, 1, 3.) If the marriage 
were broken off througli the fault of the sponsa, slie was bound 
to restore the betrothal gift, along wuth a penalty of fourfold 
its value. (C. Th. 3, 5, (k) This \vas reduced to a penalty of 
the value of the gilt, by Leo and Anthemius. (C, 0 , 1, 5, 1 ; 
0. 1, 4, lt».) But if there were grounds for breaking off the 
match, ns impotency, diversity of religious sect, looseness of 
conversation, or extravagance, this penalty was not enforced. 
Justinian gave the same permission to pereons desiring to enter 
on a life of religion ; each party being required to return the 
betrothal present. (C. 1, 3, 

lX.—TUTELA IMPUBERUAf, 

We learn from Gains that there was much dispute among the 
Roman jurists as to the proper classification of the different 
species of tutelae. 

From this it is plain how many forms of fufela there arc. But if we are 
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to ask into how many kinds these forms are to be drawn out, the discussion 
will be a long one ; for on that point the old writers were very doubtful. 
The subject is one that has been fully handled by us, and with great care, 
both in our work on the interpretation of the Edict and in the books we made 
as a commentary on Quintus Mucius. It is therefore enough, meanwhile, 
to remark merely that some have said there are five kinds, as did Quintus 
Mucius ; others three, as did Servius Sulpicius ; others two, as Labeo ; 
while others have believed that there are as many kinds as there are forms. 
(G. I, 188.) 

The question here raised is very unimportant, m it relates only to the arrangement 
of the investitive facts. The office of tutor was the same, in whatsoever manner he 
was appointed, and it is improper to s|>eak of different of which aire, 

in fact, nothing more than differcoit w&ya of appointing tuU^rta. 

Let us pass now to another division. Of the persons not in potesiatf [in 
piattu or in m<xndpio\ some are cither in tutela or under a curator ; others 
arc bound by neither of those legal ties. Let us look, therefore, to those in 
tutela,, or under a curator ; for thus we shall understand about the other 
persons that are bound by neither tie. And first let us look narrowly at 
those i>; tutela^ (J. i, 13, pr. ; G. i, 142-143.) 

Definition. 

Tutela is, as Servius defined it, a right and power over a free person (in 
capHe libero)y given and allow’ed by the jus civile in order to protect him 
while by reason of his age he is unable to defend himself.^ Tulores,^ 
are those that have that Icw'ce and power, and take their name from the fact. 
They are called tutores, thcrefoic, as being protectors (tui tores) and de- 
fenders, just as aeditid are so called because they protect sacred buildings 
(acdcs). (J. I, 13, I.) 

7 'utpresj too, who are liable to the remedy for lufela^ are understood to 
be bound not strictl>wu' conlractu,— for there can be no business contract 
between tutor and pupillus^ Undoubtedly, too, they are not liable ex mate- 
ficio. They seem, therefore, to be liaJjle quasi ex eon/nulu. Further, in 
this there arc actions open to both parties. Not only has the pupillus an 
actio tuielae against the tutors but the tutor also has an actio coniraria 
iutelae against the pupillus if he has spent anything on his property or 
become bound for him, or if he has bound his own property as security to 
his creditor. (J. 3i ^7* 

Children under puberty are in futela'by the law of every Slate. For it 
is agreeable to natural reason, that a person not of full age should be guided 
by the tutela of some one else- There is, indeed, almost no State in w'hich 
parents are not allowxd to give their children under puberty a tutor by will ; 
although, as we have said above, Roman citizens alone have their children 
in their poicstas. (G. i, 189.) 

That children under the age of puberty should be in tutela,^ is fitting by 
the jus naturaUy so that be that is not of full age should be guided by 
another’s tutela. (J. i, 20, 6.) 


* Eft avtem tutela, ut Serriiu drjinivi^ jut ae jtole»ta* in capite libero ad tuendum 
euMf qui propter aetatem u de/endere neqvit,jure civUi data ac permitta. (J. 1 , 13 , 1.) 
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1’here appears at first sight a contradiction between J. 1, IS, 1, and J. 1, 20, 6 ; 
G. 1, 189, the first passage ascribing tutda to jm civile and the second to jut ntUwrale, 
TuteUif as an institution of Roman law, has characteristics peculiar to Rome ; but 
guardianship of minors, in some form or other, is a necessary institution in every 
system of law. The conflict brings out the unreality and worthlessness of the much 
vaunted distinction between jut civiU on the one hand, and jut gentium and jut 
naturdle on the other. 

The definition of Servius omits two elements that ought to be included. It does 
not mention the fact that a tui^la was a public office or duty {publicum munutyjut 
publicum) {D. 26, 7, 5, 7), which the person duly appointed could nUt refuse to under- 
take ; nor that it was an unpaid office. Although tutoret could not charge for their 
servic'CB (D. 2G, 7, 33, 3), still they could accept a reward from the person that 
appointed them. ^Vhen a testator’s froedrnan- was appointed tutor in consequence of 
his intimate knowledge of the proj)erty of thepupiZ/us, the other tutoret might give him 
an allowance for his su{)]>ort {alimcnia)^ or salary, when without this assistance it would 
be impossible fur him to attend to the business of the puptZZus: (I>: 27, 3, 1, 7.) 

A tutcla in tlio public and unpaid duty imposed by the civil 
law on one or more persons of managing the affairs and 
supj)lemen1ing ihe legal deficiencies {et ne<jotla (jerunt et auctori- 
taUnu inierjHinuuty Ul]). Frag. 12, 2o) of a person ant under 

the age of ])uberty. Puberty i» twelve years for girls and 
fourteen for boys. 

It is opposed to a curattjrship {rura, curat ia) in re.sj>ect both of the powers of the 
tiit(fr and of the jiorsoiis f»»r wliose benefit it is made. A ru7'a is either not for persons 
uniler the age of jtuberty, or if so, not generally, but only for bouu.* ]>artieular ])urpL).se 
or object {non pawofuu ttil rci vd cuume dutur.) 

A fufor uhcn appointed is believed to be appointed to look after the 
entire patrimony (J. i. 25, 17.) 

It is contrasted \Aitli jxifrutas in this resj*ect. that whereas the powers of the pate r- 
familiat are of the nature of ownershij», the powers of the tutor are given him in trust 
for the cxelusive Ijenelit of the jnqnUuty ami he is not allowed to reap any jKjrsonal 
atlvantage from their exereise. {Lucrum J'accrc cx tuUUi non drbd). (D: 26, 7, 38, pr.) 

In the earliest form of tiittla, that of the next agnates {agtiati),- the tutoret 
suceoeded for tluir own benelit. The tutda was given to them Injcause they got 
the jjroperty tif the in the event of his de.ath. (D. 26, 4, 1, pr. ) The heir 

wjis the tutov.^ r.ut there seems no trace of anything like guiurdianslnp in chivalry, 
where the guartliau took all the jm>fits, merely allowing his ward a maintenance. 
At all eveiits, in the Digest, the rule ttdmits uo exception, that a iaitZu is for the 
benefit of the impiUutf nut of the tutor. 

:s ANt) Duties. 

First Case (One Tutor) 

A. Duties of Tutor. 

I. It is the duty of tlie tutor to give his consent to all such 
legal acts of the ‘pupUlus as without such consent are insufficient 

* Q%to iuifla redity eo hrmiitas pervenit, nUi cum focminac herciks inta'cedu}iL (D. 
00, 17, 73, pr.) 
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to bind the pupiUu» (interponere auetoritatem) ; provided it is for 
the interest of the pupillus so to bind himself. (D. 2G, 7, 10.) 

AuctoritM is derived from angeo, I increase ; and it means that the tutor fills up 
what is wanting in the legal capacity of his pupillus. 

The duty of the tutor may be considered under the following 
heads: — (1) the legal incapacities of the pupillus ; (2) how 
far the tutor could make up the defects ; (3) in what wa}' the 
tutor must give his consent ; and (4) the liability of the tutor if 
he improperly gave or refused his consent. 

1. The legal incapacities of the pupillusT 

The authority of the tu/or is in some cases necessary for the futpillus^ in 
some it is not. For it has been held that he may better his condition even 
without that authority ; but he cannot make it worse without the authority 
of his tutor. Hence in those cases that give rise to obligations on both sides 
— sale for instance, letting on hire, mandate, or deposit — if the authority of 
the tutor does not conic in, then those that contract with the pupillus are 
themselves bound, but he is not in turn bound to them. If he stipulates 
that anything shall be given him, the authority of the tutor is not 
needed; but if he promises anything to some one else, it is needed. (J. 
I, 21, pr.) 

The could not manumit a slave without the consent of his tutor^ us well 

as the approval of the council re(juireJ by the hx (1). 40, 2, 24), nor 

pay a debt that he owed, bccauae that wa» a sort of alienation of his property. (D. 
20, 8, 9, 2.) 

If, therefore, pupillus gives anyone money on loan without authority 
from his tutor.^ he contracts no obligation, because he docs not make the 
money the property of the receiver. 'I'lic actual coins, therefore, wherever 
they may be, he can reclaim by vituliculuf [by staling ( that is) in tlic iutcntio 
that they arc his cx jure (Juinlluui]. If the coins lent have been spent by 
the receiver in good faith, they can be rcrovered by a coiidiitio; if in bad 
faith, by an actio ad cxhihcnduui [just as if he still possessed them. Hut it 
is questioned wlietlier he can dem.ind the coins given on loan from the 
receiver, if he in turn has alienated them in good lailh to a third parly ; since 
he seems by the very fact of alienation to have been enriched]. (J. 2, 8, 2 ; 
G. 2, 82, as restored.) 

But, on the contrary, anything can be rightly given to the ///////z/.r (male or 
female) without authority from the tutor. If, tlicrcfore, a debtor pays the 
pupillus, the authority of the tutor is needed to set him free. [For though 
the money is made the property of the pupillus, yet the pupillus cannot 
dissolve any obligation without the authority of his tutor; because he is 
allowed to alienate nothing without that authority.] All this is settled on 
grounds of the plainest reason in a constitution addressed to the advocates 
of Caesarea at the suggestion of the very eminent Tribonian Ouacstor of our 
sacred palace. The arrangements thus published arc as fijllows ; — It shall be 
lawful for the debtor of pupillus t(> pay the tutor or curator, provided he is 
first allowed to do so by the opinion of a judge, publicly given free of all 
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cost. If this course is followed, and if both the judge declares his assent 
and the debtor pays, the very fullest security attends such a payment. If, 
however, the payment is made in some other fashion than the one arranged 
by us, the pupillus may still be repelled by the exceptio doli mali if he 
demands the same sum of money while he either has the money safe or has 
been enriched thereby. But if he has either spent it wrongly or lost it by 
theft, the exceptio doli mali will do the debtor no good ; for he will none the 
less be condemned because he paid the money recklessly, and not in accord- 
ance with our arrangements. (J. 2, 8, 2; G. 2, 84.) 

On the contrary, again, 2i pupillus (male or female) cannot make a pay- 
ment without authority from the tutor. For what he pays does not become 
the receiver’s property, b^:ause he is allowed to alienate nothing without 
the authority of the tutor. (J. 2, .8, 2 ; G. 2, 84.) 

Exceptions. — (1.) Although a co^ld neither buy nor 
sell without the consent of his tutor so as to give a good title to 
the purchasor, yet he was responsible to the extent to which 
he had gained by the transaction (in quantum locujoletior factus 
esi). (1). 21), 8, 5, 1 ; D. 44, 4, 4, 4.) He could not keep what 
he had bought and refuse pa 5 ’’ment, or demand back what he 
had sold without giving up the money paid for it, (D, 44, 

1, 4.) 

In like manner, although a pvpilfu.^ could not make a valid 
discharge to his creditor, yet if the latter had, in ignorance of 
the incapacity of the pupillus, accepted payment and used the 
money, the debt was fully extinguished. (D. 2(>, 8, 9, 2.) 

Personpi under pulierty Are not Ibble to an actio cornmodoti, because no pupillut 
can enter into this contract witiiout the authority of his tutor. So entirely is this 
th<’ case, that even if, after reaching the age of puberty, he atlmits fraud or negligence, 
he is not liable to this action ; because it could not stand at the first. (B. IJi, 6, 1,2.) 
But if the pupilfiis has made profits, an actio commodati utilis ought to be given, 
according to the rescript of Antoni nils Pius. (I). 18, 6, 3, pr.) 

It was questioned whether an actio dcjwsiti could be given against a pupillun with 
whom 8<uuethiiig ha^l been dejx)8ited without authority from the tutor. The correct 
ojunion that if the deposit was made with a person old enough to lie capable of 
fraud, or if ho were guilty of fraud, then an action could be brought for, of coutae, 
BO far as ho has made profits {(ptajitum locuplctior factus est)^ an action is given against 
him, even though no fraud has come in. (D. 16, 8, 1, 15.) 

(2.) In certain cases, even for his own benefit, a pupillus 
could not act without the consent ot his tutor. (D. 26, 8, 9, 3 : 
D. 26, 8, 11.) 

He cannot enter on an inheritance, nor ask bonorum possession nor take 
an inheritance under a trust {ex /ideicommisso\ except by authority from the 
tutor; and this though he might gain by so doing, and could in no case lose. 
(J.I,2I, I.) 

If the child wa» over teven yean of age, he himself, with the sanction of the Uitw 
entered on the inheritance, or sought the bonomin poMCjtsio i if he W'as under that age, 
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the tutor was authorised, by a oonstitutiou of Thedodus and Valentinian, (a.d. 
426), to enter on a hertdUat or petition for a poaetsio bonorun in the name of the 
pupil as his agent. (C. 6, 18, 3 ; C. 6, 18, 4.) 

2. To what extent did the authority of the tutor remove the 
incapacity of the pupillus to bind himself? 

The turning point was when children had completed their 
seventh year. After that age they had intellectus, and were cap- 
able of taking an intelligent part in the formalities of the law ; 
but they did not jwUcium ; they were not able to judge 

whether it was for their interest to undertake any obligation. 
Generally speaking, as in the case of inliTritance above cited, a 
child after seven years of age made tlio stipulation or acted in 
any other legal transaction, the tutor supplying the element of 
judicium in which he was wanting. But under that ago he 
could not act, and whatever could be done for him must be 
done by the tutor alone. (But see D. 27, 8, 1, 15.) The tutor^ 
in such cases, was an agent, and, as we have seen, the civil law 
with great reluctance admitted the representation of one free 
person by another, Ulpian tells us that in his day the repre- 
sentation was allowed in actions t)r suits (D. 2(>, 7, 1, 2) ; but 
the final step to enforce judgment {(ictio judlcati) was taken 
directly for or against i\\Q ])upillas, (D. 26, 7, 2, pr.) 

There ii some difficulty in determining the exact aj)plicati(m of the terms used 
with reference tt) tlwi line drawn at seven years of a.;e. TheojddluR tells us \Thei>|)h. 
Inst. 3, 19, 9) that three stages must be reckemed. (1) Infancy {injauttn) in the literal 
sense, when the ohildreii cannot sjieuk ; {'!) infantiae 2»'oxiini (next to infancy) are 
those that wui speak, but have not pas.^ed their seventh year. 'J’hese were coiiHidered 
to have no understanding {in Idled uh), (.3) /^uhrrfati pruximi (next to puberty) are 
children from the beginning of their eighth ye.ir until they have paswed the ago 
of puberty. Elsewhere the age of infancy fari non ponttunt) in sp(*keu of as 
extending to the end of the seventli Vtar. (D. -0, 7, 1,2; C. 0, 30, I*', pr.) In 
this case, what is meant by infaniuie proximus and juiUrlati proxtmm ! One view is 
that a male child is infantiae pruxiniua up to ten and a half years, and a feni.^lu child 
up to nine and a-half ^earfe. Tliis result is attained by dividing the time equally 
between seven and the age of puberty. Another view is that a child was infantiae 
proximua for one year after tnfantia, and jinhertati jtroximun f<»r one year before 
puberty ; the intervening s]>ace having no distinctive name. Between these views our 
information does not warrant us k> arriving at any decision. 

Exception- — The coneeut of the taUfr does not give validity 
to the act of the pupillus, if the eflTuct is to benefit the tutor} 

Formerly, when the actiones were in use, there was another case in 
which a tutor was appointed — when, namely, such a proceeding was to be 

^ Regula e*t juris acilis : in rent suam auctorem talonin JUri non pnsst, (D. 

8, 1, pr.) 
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taken betv^een a tutor and the woman or puptllus under him. For no tutor 
could give an authority in what affected himself ; another, therefore, was 
appointed to authorise the action to be carried through. This latter was 
called a praetorian tutor ^ because the urban Praetor appointed him. Now 
since the legis acUones have^been taken away, some think this kind of tutor 
is needless ; but one is still usually given in any statutory proceedings 
{legiiimo judicio). (G, i, 184.) 

If judicial proceedings are to be taken between a tutor and pupillus^ since 
a tutor cannot give his authority in what affects himself, there is appointed 
in his room, not a praetorian tutor as formerly, but a curator. He comes in 
to carry through the proceedings, and when they have been carried through 
he ceases to be curator. 1,21, 3.) 

The rule is equally strict when the benefit does not accrue to 
the tutor himself, but to \\\^ faUrfamiliaR or filvisfainilias, (D. 26, 
8, 7, 2.) But a tutor may buy from his pupillus : (1) when the 
property is sold by a creditor (D. 26, 8, 5, 5) ; and (2) when 
the sale is of a portion of the property that the tutor does not 
manapje, with the consent of the managing tutor. (D. 26, 8, 6.) 

3. How the authority {p^uctorltaH) of the tutor must be given. 

A tutor ought to give his authority at once while the business is going on, 
and in person, if he thinks it for the good of llic pupillus. An authority put 
in afterwards or by letter is void. (J. i, 21, 2.) 

It muHt alHo l)e unconditional (I>. 20, 8, 8) and free. If the tutor refused his 
assent, he eould not Ik c<>nnM<lk'd t<» give way, hut was of course liable in damages if 
his refusal was unreasonahlc and jirejudicial to tho (I). 20, 8, 17.) 

His signature to a written instrument was not necessary, although a tutor should 
sign all writings to remove doubt. (1>. 2d, 8, 20.) The consent was given orally, 
in most coses, by intern»gation. The tutor wfis asked whether he consented (on 
aurfur huic rn tKsil) ; but althougli no formal question was put, if he in fact con- 
sented, the transaction was valid. (Ih 26, 8, 3.) 

4. Consequences to the tutor of improperly giving or with- 
holding his iiuthority. 

The tutor, in giving or withholding his authority to the acts of 
his was bound to keep in view solely the advautage 

of the jntplllus, and to study Ins iutei’^sts with all the care of a 
prudent man. (lb 26, 7, 33, pr.) 

A. (a pupUha^), with the consent of B. (his tutor), bouglit land of C., whose property 
was then b.rfcitevl hy a jtulicial sentence. A. was evicteil. If B. knew that C.’a 
projterty was f«>rfi'itctl, he must make good the loss to A. ; but if he did not know, 
then he was m>t r»*s]>onsible, (D. 26, 7, 57, 1.) 

So if the pupillus, with the consent of his tutor, makes a free gift of any of his 
projHjrty to )>erKons to wh<*m he is mider no customary obligation to make such gifts, 
the tutor must pay back the value of the gifts. (D. 27, 3, 1, 2.) 

II. It is the duty of the tutor to manage the property of his 
pupillus. (D. 26, 7, 1, pr.) The management of the property 
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included numerous duties, the principal of which are here 
enumerated. 

1. Before meddling in any way with the property, the tutor 

was bound to make a complete inventory. (C. 5, ol, 13.) If 
he entered on the management of the estate without first 
making an inventory, his conduct w’as held to be frauduleut, 
unless he had a very strong excuse. (D. 7, 7, pr.) 

2. To sell perisliable things. (D. 2(>, 7, 7, 1.) A Seuatim 
ConsnUniriy of the time of Sevenis, prohibited the alienation of 
lands by tutores unless an express power was given by the will 
of the father of the pupiUns^ or they fltst obtained a deeree 
of sale from the Prtetor, which was not granted except to dis- 
charge debts that could not otherwise be pai ,1. 

Constantine extended the prohibition to all property except 
old clothes and superfluous articles. (C^. 0, 72, 4.) 

3. To deposit all moneys of the pujnlluit in safety. Up to 
the time of Justinian it was the duty of the tutor either to put 
out the money at interest, or to buy lands with it (C. 5, 37, 
24) ; but Justinian permitted tutores to hoard the money, unless 
it was re(]uired for the nnaintenance of tlie pupUlus, 

4. Within si.x months after his appf)intm(‘nt tlie tutor ought 
to have collected all the debts duo to the pupil/us, (>r at least to 
have sued the debtors. The tutor was allowed two months 


after any subsequent debt accriUMl to recover it. (D. 2<>, 7, 7, 
11.) If the ////or neglected to gatlier in the debts within tlio 
time allowed him, lie was liable for all loss snstaiiu'd in eon- 
se/pience of his remissiK.'Ss. (D. 2(1, 7, la.) If the ////o/* accepted 
fr()m a solvent debtor less than was due, he was himsell bound 
to pay tlie difi'ereiice to the puju'l/us^ the debtor also remaining 
liable for the balance. (D. 2(1, 7, 4(*», 7.) 

5. To pay' the debts of the jfujo/lus^ including those due t(» 
himself. (D. 2^, 7, 5.) He eoidd not make presents of the 

wealth of his jnqnUus (I). 2(), 7,22); hnt he eonld make such 
gifts as were considered to be due from the rank of his fotpillus. 
Such were tlie customary presents to ])arentH and relatives; 
maintenance to slaves and freedmen of tlie pupillus (I). 2(», 
7,12,3); maintenance and educaticui to a poor sister (T the 
pupillus (D. 27, 2, 4) ; or support to a needy mother (D. 27, 3, 
1, 4) ; but not a bridal present to licr on her second marriage 
(D. 27, 3, 1, 5), nor a dowry to a half-sister. (D. 2(J, 7, 12, 3>.) 

fi. It was the duty of the tutor to bring in his /)wn name, if 
the pupillus were not above t^^ven years of age, all such actious 
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as the interest of the pupillus required ; and in the name of his 
pupillus after that age. (D. 26, 7, 1, 2.) It was also his duty 
to defend all actions that ought to be defended. (D. 26, 7, 30; 
C. 5, 37, 6.) 

7. Generally, in administering the property of his pupillits, a 
tutor must do everything that a prudent man would do, and do 
nothing that such a one would not do. (D. 26, 7, 33.) If, in 
consequence of the deliberate disregard of his duty by the 
tutor {dolu8)y or by a want of due diligence {culpa lata aut levis)^ 
the pupillus suffered any loss, or failed to gain any advantage 
that could, with diligence, have been obtained for him, the 
tutor must make good the loss. (C. 5, 51, 7.) 

By the neglect of a tutor the rent ef an emphyteusia is not paid, and the pupiUut 
in conRe(pience forfeits his interest; the tutor must make good the loss. (G. 5, 

87, 2 : 1 .) 

A iutor^ to oblige a friend, sells too cheap or buys too dear ; he must make up the 
difference lietwecn the price paid and the true value. (D. 26, 7, 7, 2.) 

A tutor ciiqiloys the money of his pupilfut in trade in his own name ; he is guilty 
of a breach of trust, and must pay back what he tm)k with interest, but he was not 
bound to give up the profits be mode {puptUo uswam, non compendium, praestandam). 
(D. 26, 7, 47, 6.) But if he traded in the name of the pupillus, he must account for 
the profits, (I). 26, 7, 58, pr.) 

Proj»erty iK-longing hi a pupillus is stolen by robbers, or lost (partially or wholly) 
through tho failure of the hanker to whom it was entrusted, when his credit was 
good, by the tutor; tin? loss, not beii/g occasioned by any fault of tho tutor, fadls on the 
pupiUus entirely. (D. 26, 7, 50 ; C. 5, 38, 4 ; 1>. 27, 4, 3, 7.) 

Grain tiiat ought to be placed in barns or sold is left to roL The tutor must 
make good the loss on account of his neglect. (C. 5-, 38, 3.) 

The respDUHibility of tlie ithtor could not be taken away by an 
express clause in the will iioiniiiutiug him {cosgue anecloglstos 
esse rolo) ; for the iutela was a public olEce, the duties of which 
could not bo modided by private arrangements.^ (D, 26, 7, 

8. AVlien his pupillus arrived at the age of puberty, the tutor 
ought to inform him, and urge him to seek a curator to manage 
his property during his minority (t.e. until twenty-five). If the 
tutor did not inform his pupil, but continued himself to manage 
his affairs after the tutela had properly come to an end, he re- 
mained liable for his acts and negligence as tutor, (D. 26, 
7, 5, 5.) 

9. When the pupillus arrived at the age of puberty, the tutor 
was bound to complete and present his accounts, and if he 


* {Nemo enim jus publicum remiUert potest kujusmodi cautionibus ntc mutart for- 
•Mm antvTuffiM eonstitula7l^,) 
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failed, the elayes who managed the business must render 
accounts, and, if these were not satisfactory, they might be put 
to the torture for the discovery of the truth. (D. 27, 3, 1, 3.) 

When a tutor manages the business of a pupillus (male or female), he 
has, after the pupillus comes to the age of puberty, to give an account of 
his management. The proceeding is called actio tutclae. (J. i, 20, 7 ; 
G. I, 191.) 

10. If the accounts show a balance against the tiLtor, he ought 
at once to pay it over to the pupillus ; jf* he delays, he must 
pay interest. Time was, however, allowed to call in money 
that the tutor, in the course of his duty, had put out at interest. 
(D. 26, 7, 8.) 

III. The tutor was bound to make his pupillus a proper allow- 
ance for his support (D. 26, 7, 12, 3) ; but not out of his own 
property if his pupillus had none. (I>. 27, 2, 3, 6.) If the 
amount of the allowance were not fixed by the instrument 
appointing the tuto7\ it was settled by the Prajtor on the 
application of the tutor, or, if he neglected to apply, of the 
pupillus, (C. 5, 50, 1.) It was not imperative on the tutor to 
apply to the Praetor, for if he acted Imia fide in order to prevent 
the affairs of the pupillus becoming known, and fixed an allow- 
ance on his own responsibility, he was not considered to fail in 
his duty. (C. 5, 50, 2.) 

IV. It was the duty of the tutor to see that provision was 
made for the custody and education- of his pupillus, but not 
himself to undertake the task. Usually, when a tutor was 
appointed by the father of his pupillus, provision was at the 
same time made in the will for the custody and education of 
the son. The person named in the will obtained the custody 
of the child unless the relatives made objections. (D, 27, 2, 1, 
1.) If objections were offered, the Pra3tor examined them, and 
made a decree. (D. 27, 2, 5.) If no one were named by will, the 
proper person to have the custody of the child was its mother, 
if she remained a widow. If the tutor or the relatives of the 
child objected to the mother having the custody, the dispute 
was settled by the Preetor, who had regard to the position and 
character of the mother. (C. 5, 49, I.) Occasionally he found 
it necessary to compel a freedman to undertake the charge of 
Tik pupillus, (D. 27, 2, I, 2.) 

B. Duties of Pupillus, 

1. To repay the tutor all that the latter properly expended 

2 y 



onliis (D. 27, 2, 2, pr.), as the expense of travelling on 
necessary business of the tutela. (D. 27, 3, 1, 9.) 

The pupillus was not released from this obligation although 
all his property was exhausted, if the expenditure ought to 
have been incurred, (D. 27, 4, 3, pr.) 

2. To release the tutor^ and indemnify him for all the obliga- 
tions undertaken by him on his behalf. It was not necessary 
for the tutor to wait until he had actually performed the obliga- 
tion. (D.27,4, 6.) 


Second Case (when more than one Tutor) {Contutores). 


I. The authority of the tutor. 

1. When there were several tutores^ was the consent of all 
necessary to create an obligation for the pupillus'? Origin- 
ally, the coiisent of every tutor was necessary, except in the 
case of iutores appointed by testament, or after inquisitio^ any 
one of whom could authorise the pupillus to bind himself. Jus- 
tinian made the consent of any tutor (whatever the mode of his 
appointment) suffieient, except for the purpose of putting an 
end to the tutela ; as by the arrogation of the pupillus. (C. 5, 
59, 5.) 


Where the administration of the property was divided among 
the tutores, each could give his consent to acts of the pupillus re- 
lating to the portion of the estate under his special care, but could 
give no validity to the acts (»f his pupillus in respect of the pro- 
perty adininistered by otlier iutores, (D. 2G, 8, 4 ; C. 5, 59, 5.) In 
one case tliis rule was departed from. Any tutor could author- 
ise an acceptance of an inheritance by a pupillus, even if he had 
no share in managing the property of the pupillus. (D. 29, 


2. The consent of one tutor was suflicieiit to enable Oicontutor 
to buy, sell, or otherwise deal with the pupillus. Thus, when 
there were several iutores no inconvenience Avas felt from the 
rule that a tutor could not make a contract Avith his pupillus^ 
ibr another of the iutores could grant the requisite authority, 
being, course, responsible to i\n5 pupillus for the propriety of 
the step. (D. 2(>, 8, 5, pr.) 

II. Aduiinistnxtiou . — Contutores might jointly administer the 
property of the pupillus, or they might apply for a division, so 
that each should have a separate portion to administer. The 
inconveniences of a joint-management are so obvious and 
numerous, that it was a matter of particular care with the 
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PwBtor to enooiurage a division of the property with undivided 
responsibility of each tutor for his own department. (D. 26, 
7, 8, 6.) 

1. When the administration is undivided, or divided by 
private agreement among the tutores without the intervention 
of the Praetor, the responsibility remains joint, and each tutor 
is liable for all loss sustained by the misconduct of any ot his 
colleagues. The pupillus may sue any one of his tutores for the 
whole of any loss (in solidurn), but must give up to him his 
rights of action against the other tutores. ^ (C. 5, 52, 2.) 

2. When the administration was divided by the Proctor, or 
by the testament by which the tutores were appointed, it was 
usual to assign to each of the tutores a portion ot the property, 
or the administration might be confided to some, to the exclu- 
sion of the other tutores^ Those excluded were called honorarii 


tutores. 

1°. Responsibility of honorarii tutores. — They have a right, 
and are bound to inspect the accounts ot the acting tutores^ 
and to see that all moneys are [»roperly invested or placed in 
safe custody. If the acting tutores do not show their accounts, 
they may be removed from office at the instance of the honors 
arii tutores^ Should the latter neglect to examine the accounts 
of their coniutores^ and any defalcation occurs, they are bound to 
make good the loss if the detaiilting tutor is unable to pay. 
(D. 26, 7, 3, 2.) On this footing old stewards— freedmen— 
were often placed after their patron’s death. On account of 
their knowledge of the property, they were nuide honorarii 
tutores^ although not entrusted with any share in the actual 


administration. (D. 26, 2, 32, 1.) 

2°. Responsibility of acting tutores . — Each tutor was confined 
to the property entrusted to him, and could not intcrterc with 
the portion administered by a contutor (C. 5, 40, 2 ; D. 26, 7, 4), 
and each was responsible ‘^aily for bis own share, (C. o, 38, 2.) 
But each tutor was bound, it he knew anything to justify the 
removal of a contutor, to have him removed ; and if he failed to 
do 60, was responsible, like a tutor honorariuSy for whatever loss 
might result. (D. 26, 7, 14 ; C. 5, 52, 2.) 

8. Modes of dividing the property. 


But if, under a will on an inquiry, two or more are appointed, then one 
tutor or curator can ofter security against loss to Hoc pupillus or young man, 
and so be preferred to the other, apd be sole manager ; unless, indeed, 
that other offers security, comes before the former, and so is sole manager 
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himself. But the one cannot of himself demand security from the other ; 
he can only make an offer of it, and so give the other his choice either 
to accept security or to give it. But if neither offers security, then if the 
testator entered any one’s name as manager, he ought to manage ; or if 
no one’s name was entered, then the one chosen by the majority, as the 
Prajtoris edict provides. If, however, the tu tores differ as to the choice of 
a manager or managers, then the Praetor ought to step in. And where there 
are several appointed on inquiry the same course is to be approved, that 
the majority, namely, should choose the person that is to administer. 
Q. I, 24, 1.) 

1 . When the father of the pvpUlus had in his will designated certain of the tutoret 
for administration, or prescrfoed any division, the Preetor gave effect to his will, 
unless for specially powerful reasons. (D. 26, 7, 3, 1.) 

2 . If the father had not ex])reBsed any preference, the tutores ought to meet, and 
decide by a majority of votes which of them should have the active administration. 
(D. 26, 7, 3, 7 ; I). 26, 4, 5, 2.) If they cannot agree, the Praetor may either leave 
them with the joint administration (D. 26, 7, 3, R), or himself select one. (D. 26, 7, 
3, 7.) If the property lay in different places, a geographical distribution was adopted ; 
but soinctiincs a newly acquired property was given to one tutoVy the others seeing to 
the old property. 

8 , If the tutorcK are appointed to their office by a mode that does not subject them 
to the necessity of giving security on entering on their duties, and one of t]»em offers 
security to get the afl ministration, he will be made sole manager. If, however, the 
others compete with him, and offer security also, then cither all will retain the ad- 
ministration together (D. 26, 2, 17, pr.), or he that is the safest, and has the best 
securities, will be preferred. (D. 26, 2, 18.) 


Investitive Facts. 


A. The modes of appointing Tutores, 

I. lutela Tesi(imentaria,—liy the last will, or by codicilli con- 
firmed by the last will of the deceased pcLterfamilias of the 
pupiUus. (D. 2(1, 2, 3 ; D. 50, 17, 73, 1.) This mode of appoint- 
ing tutores was authorised by the XII Tables.^ Tutores ap- 
pointed in this way are called iestamentarii tutores^ although the 
name of dativi is given to them both by Gaius and Ulpian. 
(G. 1, 154.) It is best, however, with Justinian, to confine the 


name datnn to those appointed by magistrates. 

1.^ W hen the will is valid, the tutor nominated requires no 
confirmation by the Praetor. 


Ascendants are allowed, therefore, to appoint tutores by will for the chil- 
dren in thfiir potrstas; for males (called pupilli) under puberty, for females 
even over that age as well as under it. For the ancients wished w'omen, 

even of full age, to be in tutela^ because of the levity of their disposition. 
(G. I, 144 ) 


* Ulp. Frag. 11, 14. 7Vf«amrn<o nominatim tutore* dati cot^irmantur Uge XII 
Tnbularum ku rerhu ; uH UyauU $uper pec^nia tutdave ttioc m, ita jus esto. 
dativi appeUantur. 
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Ascendants are allowed, therefore, to appoint tutores by will for the 
children under puberty in their poUstas; and this in every case, for boys or 
girls alike. (J. i, 13, 3.) 

To grandsons, however, and granddaughters, ascendants can appoint 
tutores by will, only if after their death the grandchildren will not fall back 
into the father’s potestas. If, therefore, your son is, at the time of your death, 
in your potestas^ your grandsons by him cannot have a tufor appointed by 
your will, although they were in your potestas; and this because on your 
death they will fall back into their own fathers potestas. (J. i, 13, 3; 
G. I, 146.) 

Since in many other cases posthumous children are reckoned as children 
actually bom, so in this case too it is held that to^them also tutores can be 
appointed by will. But with this limitation, that they must be such that if 
bom in the ascendants’ lifetime they would become sui hercdcs and in their 
potestas. [Such, indeed, we can appoint as heirs ; but posthumous outsiders 
we are not allowed to appoint as heirs.] (J. i, 13, 4 ; G. i, 147.) 

If a man appoints tutores to his daughters or sons, the appointment seems 
to hold for a posthumous daughter or son also ; because the name son or 
daughter includes a posthumous son or daughter. But what if there are 
grandsons? Does the name of sons make the appointment of tutores an 
appointment for them also ? We must say that it docs, if the testator used 
the word descendants {libert); but if he used the word sons they will 

not be included ; for sons is one name, grandsons another. Clearly, how- 
ever, if he appointed tutores for “ the posthumous,” not only sons, but all 
other descendants as well, will be included. (J. 1,14, 5.) 

For a fixed time, or from a fixed time, or conditionally, or before appoint- 
ing an heir, a tutor can undoubtedly be appointed. (J. i, 14, 3.) 

But for a particular business or case a tutor cannot be appointed ; 
because it is for a person, not for a business or a case, that he is appointed. 

1, 14 , 4-) 

2. In certain caseB, where some of the coiiditionfl above 
mentioned were absent, and the testamentary apjiointinent 
w^as invalid, the Prmtor intervened, and gave the tntda to tlie 
persons so nominated in preference to all others. (D. 2h, 1, 
1.) The confirmation of the lh*a;tor was given either as a 
matter of course, or upon inquiry as to the fitness of the persons 
appointed. The instances mentioned will sufficiently illustrate 
the reasons upon which the Praetor acted. 

(1.) An invalid appointment of a tutor is confirmed as of 
course, without any inquiry VKiuuitione)^ in the following 
cases : — 

When the appointment is made hy a father for a legitimate child, the Pnotor 
confirmed it as of course (\). -0, o, 1, 2), unless there was good reason to believe that 
the father had changed his mind as to the fitness of the tutor, or was ignorant ef 
circumstances that would have changed it. (D. 26, 3, 8 ; 1>. 26, 2, 4, 1.) 

• 

But if a father by will appoints a tutor io an emancipated son, the appoint- 



710 


STATUS. 


ment must be confinned by the opinion of the president in any case, that is 
without inquiry. (J. i, 13, 5.) 

The confirmation of the Prsetor was also necessary, when the appointment of a 
tutor, although made to a son under the poUstaSi was not by will, or by codiciUi con- 
firmed by will. (C. 5, C9, 2. ) 

2*. A mother, if she made her child her heir, could give it a tutor by wilL In this 
case no inquiry as to the fitness of the lAitor was made. (C. 5, 28, 4.)- 

8®. A father, appointing a natural child his heir, can give him a tutor by will. (C. 
5, 29, 4.) 

4®. A patron, or any other person appointing anyone under the age of puberty his 
heir, can appoint a tutor to the heir. But in order to supersede the usual inquiry, the 
youth to whom the tutor isc appointed must have no other property (D. 26, 8, 4), 
because it would give too much ])<»wer to a man to appoint a tutor to a rich child, 
merely by making him heir to a trifling part of his property. 


(2.) An invalid appointment of a tutor is confirmed, but only 
after inquiry {cx inquiniione) by the Praetor, in the following 
cases : — 


1". When a mother appoints a tutor to her child by will, but does not make the 
child her heir. (D. 26, 3, 2, pr.) 

2'’. When a jiatron appoints a tutor to his freedman w'ithout making him his heir. 

(D, 26, 2, 28, 2.) 

8®. When a father or mother apjKunts a tutor to a natural child (liber naturalia) 
without leaving it anything. (J). 2(5, 8, 7, pr.) 


II. I.effilima Tatvla. — Legithni tuforcR sueccoded to the office 
under the j)ro\'isions of some siatnte, and particularly by the 
jirovisioiis of tlie XII Tables. (Ulp. Frag. 11,»); D. 2r>. 4, 
/), pr.) 4'li(‘V succeeded only if there were Jio testamentary 
t {{fares. If lln* piijaUns (]it‘d, the Icoithnus tutor w.ms entitled 
to his inlieritanee ; and it was stiid, let them that eiqoy 
the inheritance bear the burden of tin.' tuielu (^ufn cuiohimeniuyn 
succession Is ^ I hi ct omis tut due). (J. 1, 17, ])!’.) 

The Icuitiuii tuttuus suee(‘eded to the tutcla if the pater- 
fumiHus of the pupiUus died without making a will ; or made 
a will, but did not iieininate a tutor; or nominate<l a tfttor 
in Ins will, but the person de.vignated died before the testator. 
(D. 2t>, 4, t;.; 


Tlic statute, in calling the ap:natcs of an intestate to undertake the 
is meant to apply not only to the case of a man that could have apjiointed 
/u/(u\\\\ \ct has in uie no ^^i]l at all, but al^o to the case wlicre a man dies 
intest, Ui‘ so tar the /u'e.’u is mneerned. 'I'his then is understof*d to 
happen when the ///Av appointed dies in the lifetime of the te^iatur. (J. i, 
15, 2.) 


These were the t»uly c;i 
olht'V eireuuistnntvs, a tufn \ 
if two tiitons were named i 


where the hnitimi tnUn'rs were crdhMl up -n ; uudor any 
it rcMum-d. w-vs aj'p .ijitod \>y th-* Thus 

i\ a will, and one of them died, the ajn»ointuient of a 
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mbfftitnte fell to the proper magistmte ; bat if both died before they aocepted office, 
the Ugitimi tutorts were required to act. (D. 26, 2, 11, 4.) 

1. Agnati as tutores. 

Where no tutor has been appointed by will, under the statute of the 
XII Tables, the agnates are tutores^ and are called statutory {legiiimi), 
(J. I, 15, pr. ; G. 1, 155.) 

Agnates are all those related to a deceased person in such a manner that if he 
were alive they would be together under his They cease<l to hold the tutrla 

if they ceased to be a^'iiates, and they ceased to be agnates if they sutfored any cajtUis 
deminutio. (See as to Agnates, p. 685.) 

Although the tutcla belongs to the agnates, k does not belong to all at 
once, but to those only that are in the nearest degree ; or if they are of the 
same degree, to all. (J. i, 16, 7 ; G. i, 164.) 

Titius dies, leaving Maevius a son under the age of puberty ; .Tulius, brother of 
Titius, aged twenty-seven ; and Sempronius, a grandson, tlirough another son. 
Sempronius is twenty-six years of age. In this case, since l>oth .Tillius and Sempnin- 
ius are in the third degree removed from M^ievius, they will be coiUutoreM to him. 
(U. 26, 4, 8.) 

The next agnate, if a woman, is pa'-sed over. (D. 26, 4, 10, pr.) 

If before the jntpilht,^ arrived at the ag;e of pnhorty his 
nearest agnatic ffttor died, the next agnate or agnates were 
bound to act as tuiores. 


X. dies, leaving A., n son, jiikmI four ; 13., X.’s brfd.licr, aged thirty-five ; I)., son 
of 13., aged seventeen ; and C., a grandson through another son, aged twenty si 
Ah in the case just stated, 1». and (’. will he fnfortx to A. Nine years pass, and 15. 
dies, leaving his hoh J)., now more than twent\-fi\e. At the s.iine time tl. gives 
himsi lf in arrogation. As 15. in dead, aiel ( n*> longer an agnate, if tin n* an* no other 
Uo'nate.s than 1). equally near t<» A,, Ih v^ill he tlie H<>h- tntnr »»f A (I). 26, 4, 15, !). ) 


2. ConnatiaHtuti>re.^. P>y tlic* Xll Tobies, wlio were 

not also agnates, could not as igiluni intorvx. ((y. 0 , ^1(1, 

1.) Thus, a father’s brother would he tlej intor of his nepliew, 
not a motlicr's brother. Such continued to he tiie law until 
A.D. in wliii’h year AnastasiuH ins(n*ted tlie thin en<l of the 
wedire tliat was tc> he, more firmly driven home hv .Instinian. 
lie enacted that a hrotlier, altliong;^h emancipated, and tla j-e- 
fore not an agnate, sliould lie intur to his lirotliers and sisters, 
and their children, in ])refereuce to the m are.st agnate. ((’. o, 
IK), 4.) .Tustiiiian tviok away the snj>remacy of tiie agnatic 
relation, and gave the fufrli t.o the neare.st ot kin, wlietiier 
agnates or cognate.s. (Nov. lbs, 4-o.) 

M. TliP. Patron and Patrnn'st (Children. — A freedinan liad no 
agnates except his dc'^^^’endants, if lie had contraetcal a legal 
marriage (juxtae nnj^/iar); and thc*y, of coni'se, could not, in flaj 
nature of things, be his tultorex. The place of agnates was 
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occupied by the master who had released him from slavery, 
and the master’s children. 

Under the same statute of the XII Tables, the of freedmen and 
freedwomen belongs to the patrons and their descendants. This tuiela is 
called statutory The statute, indeed, does not provide for this 

by name ; but by interpretation this has been received just as if it had been 
brought in by the express words of the statute. For from the very fact that 
the statute ordained that the inheritances of freedmen and freedwomen that 
died intestate should belong to the patrons and their descendants, the 
ancients believed that it intended the iutcla also to belong to them. This is 
confirmed by the consideration that the statute has ordained that the agnates 
it calls to the inheritance sK?all act also as iidores ; and by the general rule 
that where the gains from succession are, there also ought to be the burden 
of tutela. “ The general rule,” we have said ; because if a woman manumits 
a person under puberty, she herself is called to the inheritance, although 
someone else \s tutor. (J. i, 17, pr. ; G. i, 165, as restored.) 

A ahive ia freed when two years old by his joint- masters. The masters both die. 
One h'avea a son A., the other a grainlHon B. (a son’s son). Does the tuULa go to 
A. and B. jointly, each repreKonting the interest of the reB})ective patrons, (»r does A., 
as being a <legrce, neurer, exclude B. ? A. was sole luto)\ and if he died, then B. took 
the office. (1). 20, 4, 3, 7.) 

4. Tli(i iutda of a parent, over his emancipated children. 

Tlic polentaH over eliildren resembled the ownership (dotni- 
nivTu) of slaves. In like manner, the position of an emancipated 
child resembU'd that of a niannmitted slave. The resemblance 
extended to tlie appointment oi tutoves^ and a father einaneipat- 
ing a child under puberty, became his tutor in virtue of being 
his 

Modelled on the tutvla of p.'itrons, there is another received form ; and 
it also is called statutory. If a man emancipates a son or daughter, a 
grandson or grandil.uighter by a s»>n, and so on, while under the age of 
puberty, he will be their statutory tutor. (J. i, 18, pr.) 

An ascendant also is regarded as standing in the place of a patron, if he 
has had rcconvcycd to him a daughter, granddaughter, or great grand- 
daughter formerly in maniipio^ and by manumitting her has obtained over 
her a statutory tutila. II is descendants, however, are reckoned to stand in 
the place of a tutor jiductA} lus ; whereas a patron's descendants gain the 
same Z/^/c/iMhal their fathers had. (G. i, 175.) 

The Fiduciary Tutor (tutor fiduclarius)^ according to Gaius, 
W’as the person that figured in the emancipatiou. If instead of 
re-mancipating the son to his father, after the tliird sale, the 
pater jlduciarius manumitted the son, he became, as we have 
seen, the patron, and therefore tvtor to the son. (See p. 213.) 

Modelled on the tutrta of patrons, there is again another received kind 
called Jiduciiiria tuiela^ and especially so Called, over emancipated persons 
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It is open to us, because we have manumitted a free person conveyed to 
us by mancipation either by an ascendant or a cocmptionaior. (G. i, 166.) 

Exception. — The lutcla of Latins (male or female), under the a^c of 
puberty, belongs not, like their goods, to those that manumitted them, but to 
those that, before manumission, were their owners ex jure Quiri/ium. If, 
therefore, a female slave is yours ex jure Quiritiumn and mine />/ A»av.v, and 
is manumitted by me alone, and not by you as well, she can become a 
Latin, and her goods belong to me ; but the tnicla over her is open to you. 
So the lexjunia provides. If, therefore, she is made a Latin by a man to 
whom she belonged both in bonis and cx jure Quiritiunin both her goods 
and the iuicla over her belong to the same person. (G. i, 167.) 

But in tlie Institutes of Justinian, fiduciary tutor'^ has a 
different meaning ; it applies to the children of a parent who 
has emancipated a child, after the analogy of the patron’s 
children. 

There is again another kind called tutela fiditciaria. If an ascendant 
manumits a son or daughter, grandson or granddaughter, and so on, while 
under the age of ])ubcrty, he obtain-^ a statutory tutela over them. If now 
he dies, and there arc male descendants alive, they become Jitiieciarii tutores 
of their sons, or brother or sister, and the rest. (J. 1, 19, pr.) 

But when a Patron that is statutory tutor dies, his chililren, too, are 
statutory tutores. The reason is, that a son of the deceased, if not emanci- 
pated by his father while alive, would, after his death, become sui juriSn and 
would not fall back into potest as of his brothers, nor iheu fore into their 
tutela. But if the freedman had remained ii slave, he would liavc been in 
exactly the same legal position in regard to bis master’s descendants after 
the master's de.itli. They are called to the tutela^ however, only if tliey arc 
of full age. This is a general rule laid down by our constitution, to be 
observed in every case of tutela or of curatorship. (J. i, 19, pr.) • 

III. Tutela Datica. — If no tutor were appointed by will to a 
pupilluSn and if lie hud no agnates that could tict Jis tutorcHn 
power was given to certain magistrates to appoint a tutor. 
The tutor given by a magistrate w%‘ih called by Justinian dativun. 

1. The apptnutment of a tutor fell to a magistrate in various 
cases. 

1“. If there was no other tutor (frstamentarius or lorjitimuE). (J. 1, 22, pr.) 

2“. If a testauient.iry tutor, after acw*pting c>ffiue, wa.s e.xcu8ed. or removed for 
misconduct, the Ufjitimi tutoras did not succeed, but the magintiate having got the 
case into his hands, apiMiinted a new tutor himself. (D. 26, 2, 11, 1.) 

Further, the Senate resolved that if the tutor of a pupillus (male or 
female) is removed from his office on suspicion, or excused on some lawful 
ground, another tutor shall be appointed in his place. In this case the former 
tutor loses his office. (G. i, 182.) 

3“. In like manner, so long as there is a possibility that a testamentary tutor may 
act, the tutores art excluded, aud meanwhile m temporary tutor is api>oijut«d 

by the magistrate. 
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If a tutor had been appointed by will conditionally or from a fixed day, as 
long as the condition or the day was in suspense, a tutor could be appointed 
under the same statutes. Again, if one was appointed unconditionally, as 
long as no heir under the will appeared, so long a tutor might be demanded 
under the same statutes. He ceased to be tutor \i the condition was fulfilled, 
or the day came, or the heir appeared. (J. i, 20, i ; G. i, 186.) 

4*. If a tutor was taken by the enemy, a statutory substitute might be 
demanded under these statutes. He ceased to be tutor if the one that was 
taken returned to the State ; for the latter on returning recovered his office 
by the jus post liminii. (J. i, 20, 2 ; G. i, 187.) 

6**. In the absence of the tutor ^ or if the tutor cannot on account of his own personal 
interest ^ve his authority, Another tutor may be appointed by a magistrate for a 
single object — as, to authorise i\iepupillus to accept an inheritance. (D. 26, 6, 9.) 

2. The appointment of tutores was not part of the ordinary 
jurisdiction even of tlie higher magistrates ; it belonged only 
to those upon wliom it was specially conferred by some enact- 
ment. (I). 2(), 1, 6, 2.) 


If anyone had no tutor at all, he was given one — in the city of Rome by 
the urban Pra-tor and a majority of the tril)imes of the commons under the 
tox Atilia : in the provinces by tlio presidents of the provinces under the lex 
Julia et Titia. (J. 1,20, pr.; Ci. i, 185). 

All these usages are observed alike both in Rome and in the provinces. At 
Rome the Pnetor appoints the tutor ; in the provinces, if the case happens 
there, the president of the province. (G. 1, 183, as restored.) 

Rut tutores ceased to be appointed for pupitti under these statutes, after 
fiisl tlic Consuls, and then under the constitutions the Pr;ctr>rs, began to 
appoint tutores for pupilli of both .sexes after incjuirv. For the statutes 
written above made no prnvisiou for exacting security from the tutores that 
the property of the pupilli sluuild be safe, nor for f ox q'wy^ tutores to discharge 
the duties of the office. Put the law now in use is this, that at Koine the 
prefect of the city, or the 1‘ra'tor in the exercise of his jurisdiction, and in the 
provinces, the ])residents after incpiiry, or the magistrates, by order of the 
pvesideiUs. if the lesources of the pupiillus arc not gieai, are to appoint the 
///Avv-v. (J. I, 20, 3-4.) 

Hut \\e have by our constitution cut short all difficulties of this sort in 
regard to ]Hu-sons, and without waiting for the presidents’ orders have 
arraiii^ed thus ; — If the resouices(4' the pupilius or adult amount to five 
hundred so/u/i, then the defeiideis of the cities (,i'Pe/:s(fres civitatuun (to- 
getlierwith the chief religious jiersonage of the same city, or before other 
city officials\ or the ma;:istrates or the judge at Alexandria, are to appoint 
tutores or eiuators ; and ihev in turn are to give the statutorv security 
according to the stand. ird laid down in the same constitution — namely this, 
that it shall be at the rccenens’ risk. (J, 1, 20, 5.) 

The I'n'sidi Tit of a ]^rn\iiu’e ooitld not a]>point as tntar anyone who«e domicile w’as 
out of his provii’oe. (J), ‘Jit. Ck 1. 2.) The immieipal magistrates (I). *26, a. :i) and 
the tit rtiriofus. if there were no oihi^-r ]>er-.t>ns aulhutistid, conhl apjH)int tutores. (D. 
26, 5, 19.) The Lex Atiiiu dates fiviu before B.C. 186. The Lex Julia et Titia b.c. 31. 
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3. Upon Borae persons an obligation was imposed to apply for 
the appointment of a tutor to a pupillus. 

1*. Women were bound to apply to the proper magistrate for Uitort* to their 
children, whether legitimate or natural, and also to their grandchildren. (C. 6, 31, 
11 ; D. 38, 17, 2, 28.) The penalty imposed on a mother who neglected or refused to 
fulfil this duty, was the loss of her share in the child’s inheritance. (D. 26, 6, 2, 1.) 

2*. Freedmen were equally hound to apply for a tutor to the children of their 
patron. If they neglected to do so, they were considered wanting in their duty of 
reverence {obaequium)^ and were therefore ungrateful {ingrati). (C. 5, 31, 2.) 

No others were bound to see that a pupillus was provided with a tutor, but any 
relative of the puptllus or any friend of his family could with propriety make the 
application. (D. 26, 6, 2, pr. ; C. 5, 31, 5.) A creditor of iho puptllus w'as not in the 
first instance allowed to ask fi^r a tutor to enable hfti to carry on his suit, hut he 
ought to ask the relatives or other friends of the jiupillus to find a tutor ; and if they 
did not, he might then petition the president for the appointment of a tutor. (D. 26, 
6, 2, 3.) 

B. The Security (Satisdatio) required from Titfores, 

A tutor in certain cases was forbidden to act until he pro- 
vided sureties for the faithful discharge of his duties. Any 
acts done by him before giving security were null and void 
(C. 5, 42, 1), unless the acts were absolutely necessary, and 
admitted of no delay. (C. 5, 42, 5.) All tatores were not 
obliged to give security. 

1. Testamentarii tutores were not required to give security. 


That the property of persons (male or female) tliat arc pupilli, or under 
curators, may not be wasted or lessened by the tutorcs or curators, the Puetor 
takes care that both tutojcs and curators sliall give security on that score. 
This is not, however, without exceptions. 'I'litorcs a})poinied by will are 
not compelled to give security, be .luse tlieir Iu>nour and diligence have 
been approved by tiie testator himself. Again, or ( uratf)rs appf)intcd 

after inquiry [by the I'netor or president of tlie provinre], arc [often] not 
burdened with giving security ; because only fit persons are chosen. (J. i, 
24, pr. ; G. I, 199-200.) 

Tutorcs and curators ought to give security in the same way as jiror inators, 
according to the words of the Edict. iJut sometimes they are Jet off from 
giving security. (G. 4, 99.) 

2. J.eaifiini tufarox were required to give Kocurity. But the 
patron and jiatron’s ehildren were not Cf»Tnj)olled to give 
security for their freodinan jntpillfi.9, if they were in u good 
position, and thi^ jnipilhts had little property ; Imt if IIh? ])atron 
was not of great respeetability {rulpm^iu et iiiitms /toucMfu). he 
was not exernptt‘d from the necessity of giving security inipoKCMl 
on all oihev half lull tutored. (I>. 21), 4, /), 1.) 4’he jiatron must 
also giv’e security if, out of hostility to his freedrnari, be had 
refused, until compelled, to manumit tlie ffecalman, c.r ruusa 
jiiJe{roitnn{<sL (D. 2<), />, K'5, ^1 ; Ih 27. B 5.) If he did not 
give security, he was not allowed to act as luior. 
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3. Tiitores dativi. — When a tutor was appointed by the higher 
magistrates, after inquiry {ex inquisitione)^ sufficient confidence 
was reposed in their judgment to dispense with security. The 
Praetor and president of a province could not exact security. 
When they wished security to be given, they sent the case 
down to the inferior magistrates, with an order to appoint the 
tutores named, on their giving security. The inferior magis- 
trates in appointing tutores always required security, and if 
they neglecited to insist on security, they were responsible to 
the pvpillus for whatever loss might follow, (D. 26, 3, 5.) 

The security required was the verbal promise ( fidejussio) of 
persons other than the tutores^ to make good any loss sustained 
by the pupillus {rem salvain fore pupillo) through the misconduct 
of tlie tufo7\ (D. 27, 8, 1, 15.) 

The [)roinise ought to be made in answer to the interrogation 
of the ]nijnllus^ if he could speak and was present, even if he was 
under seven, and did not understand the meaning of the words 
(D. 46, 6, 6) ; if he was not present, or could not speak, his 
slave ought to put the question. The master could sue on the 
promiscj to the slave precisely as if it had been made to him- 
self. If the pujnllus had no slave, a difficulty arose, because one 
free person could not be jin agent for another free p(‘rson. It 
was only the very individual that put the (piestion or gave the 
answer, that could sue or be sued on the promise. In this 
difficulty, a slave belonging to the State was at first employed 
{servus jmbiicus)^ and as such a person might be regarded as the 
slave of each citizen, he was made the conduit pipe for the 
pupillus, and an action {uiifis actio) was granted against the 
surety. AVhen once the ice was broken, the scrujde about the 
representation of one free person by another gradually melted 
away, and in later times any })erson named by the Preetor for 
the purpose, or even the magistrate himself, could bind the 
surety on behalf the pupillus. (D. 27, 8, 1, 15.) 

Ko}uiuafor€s are those that applied to a magistrate for the 
appointment of a particular person as tuto7\ They made them- 
selves responsible as sureties. (D. 27, 7, 2 ; D. 27, 8, 1, pr.) 

A frirmafores are those that have testified (ex iuquisitioue) that 
the tutor was a fit person to hold the office. They also were 
regarded as sureties. (D. 27, 7, 4, 3.) 

Restkaints on In\^stitive FACia Excusatio7ies tutorum. 

I. Who could not be tuto7'e8, 

1 Slaves. (C. 5, 34, 7.) 
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Even a slave of one’s own can be rightly appointed tutor ^ and set free by 
will But we must know that even if he is not set free, but appointed tutor ^ 
he is held to have received directly a tacit gift of freedom, and thus can 
rightly act as tutor. Clearly, however, if it is from a mistaken notion that 
he is free that he is appointed tutor^ our dictum would be different. More- 
over, an appointment of another man^s slave as tutor by will, if uncondi- 
tional, is void. But if the appointment runs thus, “ when he becomes 
free,” it is valid. An appointment, however, of one’s own slave in that 
way is void. (J. i, 14, i.) 

Ulpian says (D. 26 , 2 , 10 , 4 ) that even if the clause “ when he is free ” Is not 
inserted, it is to be implied. 

2. Aliens {peregrini) and (Latirii Jiinh.ni)^ by the lex Junia 
{Norhana) ; (Ulp. Frag. 11, 16) ; but Latins could be pupilli 
(p. 713). 

3. A madman {furiosus\ or a man under twenty-five {mtftor), if appointed 
tutor by will, comes into office on coming to his senses, or on attaining 
the full age of tw’enty-five. (J. 1,14, 2.) 

4. The deaf and dumb could not give that oral consent 
required in the auctoritas, and therefore could not be tuiores. 
(D. 26, 1, 17.) 

5. Persons under twenty-five (minores viginti quinque anniR) 
could not be tutores^ but subjection to the potestas was no dis- 
qualification. (D. 27, 1, 10, 7.) 

Not on\y ^ paterfamilias but a /ilius/uhulias also may be appointed tutor, 
(J. I, 14 ) pr*) 

Persons under twenty-five were formerly excused. But our constitution 
now so entirely forbids them even to aspire to become tutor or curator, that 
there is no need ot excuse. I hat constitution provides, also, that neither a 
pupillus nor a young man (under twenty-five) shall be called on to act as 
statutory tutor. For it was an anomaly that persons known to need others’ 
aid in administering their own affairs, and guided by others over them, should 
enter on the tutela or curatorship of some one else. (J. i, 25, 13.) 

6. The same rule is to be observed in the case of a soldier, so that not 
even though he wishes it can he be admitted to the office of a tutor. (J. i, 

2S. M-) 

7. Again, no lawsuit that a tutor or curator has with the pupillus or 
young man, is an excuse that he can offer, unless, indeed, the whole of his 
goods or the inheritance is in dispute. (J. i, 25, 4.) 

This must be taken to be rejiealed by Nov. 72 , 1 , which exempted, however, the 
mother of the pupiUut. 

8. Monks and Bishops. (Nov. 123, 6.) 

9. Those that push themselves forward to be appointed, an 
give bribes for that purpose. (D. 26, 5, 21, 6.) 

10. Only those could be tutores in a will wfith whom the 
testator had the testamenti fattio, (See Book III., Testamentum.) 
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11, Women . — The iutela is called virile munue^ or munue mas-- 
culornm^ an office exclusively within the sphere of men. (C. 
5, 35, 1 ; D. 26, 1, 18.) The office of tutor was considered to 
belong, in a sense, to the jus puhlicum. But before the end of 
the fourth century A.D.. a practice grew up of petitioning the 
Emperor, when there was no testamentary or statutory tutor^ 
to appoint the mother tutor to her children. She was obliged 
to take an oath not to marry again. From Papinian we learn 
that a Praetor could fall into the mistake of supposing it to 
be obligatory to confirm a mother as tutor ^ if she had been 
appointed in her husband’s will. Justinian, after Several enact- 
ments (C. 5, 35, 3; Nov. 89, 14; Nov. 94, 2), finally decided 
that the exclusion of women from the office of tutor should be 
retained, except in the case of mothers to their children, or 
grandmothers to tlieir grandchildren. These were to be pre- 
ferred to all collaterals next after the testamentary tutores^ if 
they were willing to abstain from a re-marriage, and to renounce 
the benefit of ilie Senatus Consultum Velleiarniin, which disabled 
women from binding themselves for other persons, (Nov. 
118, 5.) 

11, Exom])tions (Ej'cnsafioues). 

The office of tutor ^vi\H obligatory on all persons duly 
appointed. If, after having begun to act, a tutor withdrew 
without a legal ground ot release (e.vcumtio), he could be 
removed from the office with infamy (D. 2f), 7, 5. 2), while 
continuing res])onsible for all loss sustained by the pupillus 
in consequence of his withdrawal. The grounds of exemption 
were very numerous, and must have formed an important 
branch of legal study, but they are now of little interest. 

If il is by false allegations that a man has got himself excused from the 
ofhcc of iuiof\ he is not freed from the burden of the ofifice. (J. i, 25, 20.) 

(1.) (\miplete exemption from the tutela. 

1. Ineqtiality of rank. 

V. Frtrhorn ineu were not compelled to be tutorca tofreednien {lihertini). 

(D. 26 , f), 27 , 1 ; 1). 27 , 1, 44 , 1.) 

2“. A Honator was e\eiu]>icd from serving as tutor excc]>t to the children of Senators. 
(D. 27 , 1 , 15 , a.) 

2. Again, if enmity has moved a father to appoint any one /u/or by will, 
this itself furnishes him an excuse. (J. i, 25, 9.) 

We must not admit the excuse of a man that makes use of this fact only, 
that he was unknown to the father of the pupilU, This is decided by a rescript 
of the late imperial brothers (Antoninus and V'erus). Enmity, however, 
actively shown between a man and the father of the pupUU or young men, 
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if deadly and never reconciled, excuses a man usually from the office. And 
again, anyone whose status has been disputed by the father of the pupilti is 
excused from acting as tutor. (J. 1,25, 10-12.) 

3. Inability of the tutor to act. 

1°. Again, the fact that a man is burdened with three unsought tuteliu (ir 
curatorships, furnishes relief for the time, as long as he is in actual manage- 
ment. The tuUla of several pupilli^ however, or the curatorship of goods 
that are the same, as in the case of brothers, is to be counted as one. 
0- I, 25, 5.) 

For the purpose of this exemi^tion an honorary tiitela does not count as a bunlfu 
(D. 26, 2, 26, 1), nor a tuUla in which there is no \^ro\HiAy to administer. (D. 27, 1, 
31, 3.) 

2 °. Poverty, too, must be allowed as an excuse, if a man can show that he 
is unequal to the burden laid upon him. Tlii;, i;* decided both by a rescript 
of the late imperial brothers and by one issued by tlic late Knipcror Marcus 
alone. (J. i, 25, 6 .) 

3^ Ill-health, again, that makes a man unable to attend even to his own 
affairs, is an admitted ground of excuse. (J. i, 25, 7.) 

4°. In like manner, also, a man that cannot read must be excused, as the 
late Emperor Pius decided by rescript ; although even persons ignorant of 
reading arc fit enough to manage business. (J. 1, 25, 8.) 

5**. A man over seventy, again, can excuse himself from acting as tutor 
or curator. (J. i, 25, 13.) 

6°. Perfietual exile : in case of tc:;i|)orary exile, a curator is ai»pointetl ii 
(D. 27, 1, 21', pr.) 

7°. If the property were situated in a ilifforeiit pn»vince from that in uliieh th« 
tutor nominated had his domi(.iie, he could claim e\em]»liou. (D. 27, I, 46, 2 ; 
D. 27, 1, 10, 4.) 

4. Privilege. 

1°. Tittorcs or curators are excused on various grounds. They arc often 
excused because of ilieir clnidren, uhciher in their potesiin or emancipated. 
For if a man has three children still aloe at Rome, or in Italy lour, or in the 
provinces live, he can excuse himself fiom acting as or c uiator, just as 

he can from other duties, since both of these arc public duties. Adopted 
children, however, do not count ; but even if given in adoption, count to the 
father to whom they were born. (Iranclsons, again, if by a sun, count, for 
they may come into the father's place ; but if by a daughter, they do not 
count. It is only chilclien still alive, too, that count as an excuse from 
serving as tutor or curator ; the deceased do not count. liut if they have 
been lost in war, it has been questioned whether or not they count ; and 
it is agreed that those alone count that are lost in the battle-field. For 
they that have fallen for the Commonwealth, are held to live for ever in 
their renown. (J. i, 25, pr.) 

2*. Again, at Rome, grammarians, rhetoricians, and doctors, and those 
that, in their own fatherland, follow the same professions, and are within the 
number, are relieved from acting as tutores or curators. (J. i, 25, 15.) 



720 


STATUS. 


To this lilt sophists {tophUtae, D. 27, 1, 6, 1), pkilotophi, and ortUores have to he 
added. (D. 27, 1, 6, 6) ; also the clergy. (C. 1, 8, 52, 1.) 

According to an epistle of Antoninus Pius, the number of professional men 
exempted in the smaller cities was five doctors (medici)^ three sophists, and three 
grammarians ; in the middling-sized cities, seven doctors, four sophists, and four gram- 
marians ; in the largest, ten doctors, five rhetors (or sophists), and five grammarians. 
(D. 27, 1, 6, 2.) The number of philosophers was not fixed, because a philosopher 
was a rarity. (D. 27, 1, 6, 7.) But the restriction as to the number, or the exercise 
of the profession in one’s country, was not scrupulously adhered to. Anyone properly 
instructed, and in the actual practice of his profession, seems to have been able to 
procure exemption. (D. 27, 1, 6, 10.) 

8®. Jurisconsults, called to the council of the Emperor, are exempt. (D. 27, 1, 30 pr.) 

4®. Military veterans. Twenty years* service in the army exempted soldiers, 
except from the tutda of sons of old soldiers. (D. 27, 1, 8, 2.) Service in the urban 
or preetorian cohorts appears, irrespective of its length, to have given exemption. 
(U. 27, 1, 8, 9.) But service in the VigUca exempted only for one year. (D. 27, 1, 8, 4.) 

5®. The members of certain corporations were exempt from serving as tutorea, 
except to children of their colleagues, whose proj)erty was situated not beyond 100 
miles from Horne. (I). 27, 1, 41, 3 ; D, 27, 1, 42.) The corporations enjoying this 
privilege were the builders (fabri) (I). 27, 1, 17, 2) ; the com-measurcrs [menanrea 
frumentarii) (D. 27, 1, 26) ; the bakt'rs {piatarcs) (D. 27, 1, 46, pr.) Those persons 
that attached themselves immovably to land for the custody of a castle or fort {inquUini 
caatrorum)^ were not obliged to be tutorea, except to the children of those in their 
own condition attached to the same castle. (D. 27, 1,17, 7.) 

6®. A freedman, managing the property of his patron, when a Senator, was exempt 
from the office of tutor; but only one freedman was allowed this exemption. (C. 5, 
62, 13.) 

(II.) Partial exemption. 

1®. If the illness or insanity of a tutor is temporary, a curator is to be appointed 
until he recover. (D. 27, 1, 10, 8 ; D. 27, 1, 12, pr.) 

2 ®. The late Emperor Marcus, in his half-yearly ordinances (seff7esiria\ 
published a rescript, that an administrator of the imperial treasury so long 
as he is in ofilce can be excused from acting as tutor or curator. (J. i, 25 , i.) 

3 . Again, persons away on State service are excused from acting. Nay, 
even if they were tutorcs or curators before going away on St.ate service, 
they are excused from their offices as long as they are away on State service, 
and meanwhile a curator is appointed in their place. But if they come back, 
they must take up the burden of office again ; and they have not a year*s 
relief, as Papinian wrote in his fifth book of answers ; for this interval those 
only have that are called to a tutda for the first time. (J. i, 25 , 2 .) 

4®. Magistrates during tlie continuance of their offica (D. 27, 1, 17, 5.) 

Persons in power can excuse themselves, according to a rescript of the 
late Emperor Marcus ; but a tutda already begun they cannot abandon. 
0- I, 25i 3 ) 

Those excuses could be urged unless the nominated (utor had expressly or by his 
conduct renounced the benefit of them. (D. 27, 1, 15, 1 ; C. 5, 63, 2.) 

So, conversely, there is no excuse for those that ha^-e promised the father 
of the pupilH that they will administer the tuteia, (J. i, 25, 9.) 
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Freedmen could not avail tbemselves of any excuse, as against the cbildren of their 
patrons (C. 5, 62, 5), unless they were unable, through infirmity of body or mind, to 
undertake the office (D. 27, 1, 45, 4), or had obtained their freedom by purchase. 
(D. 27. 1, 14, 3.) 

Divestitive Facts. 

A. Discharge of Tutor by Magistrate. 

L A tutor ill office might obtain a discharge by proving a 
valid excuse. Every excuse that was sufficient to exempt a 
person from undertaking the duties of tutor did not release 
him after he had once entered. (D. 27,1, 12, L) 

II. A tutor could be removed from officft for incompetence or 
misconduct {oh ignmuam vel negligentiam vel dolurn) {crimen sus^ 
pecti tutoris), (L). 26, 10, 4, 4.) 

Those cease to hc tuioras that are removed from office on suspicion, or 
that excuse themselves on some lawful ground, and lay down the burden of 
the office according to the rules we sliall put forth further on. (J. i» 2>2, 6.) 

All tiitores^ however appointed, were liable to be dismissed. 
(D. 20, 10, 9; D. 20, 10,1, 5.) 

We have shown who may inquire into the -case of a suspected tutor; 
let us now see who may fall under suspicion. All tufores may, whether 
appointed by will, or of any other kind. Even a statutory tutor^ therefore, 
can be accused. What then if he is a patron.^ Still we must say the satne, 
pro\ided always we l)(‘ar in mind that his reputation {/uma) must be spared 
even although he is removed on suspicion. (J. i, 26, 2.) 

A tutor could be removed in tlie following cases : — 

1°. If he was obliged to give security, and began to ad- 
minister without doing so, he ivae compelled .to produce his 
sureties on pain of removal. (C. 5, 42, 2.) 

2°. If after interfering with the administration he refused to 
go on, he could lx? removed. (D. 26, 7, 5, 2.) 

3°. If he neglected or refused to give the pupillua mainten- 
ance out of the property of the pupiUus^ he could be removed. 

If a tutor 'dots not appear, when an action is brought, to have a mainten- 
ance decreed for his pupillus^ a letter of the late Emperors Severus and 
Antoninus provides that his pupitius shall be put into possession of his 
goods. Those goods that will be injured by delay are to be sold off. 
Therefore be that does not furnish maintenance can be removed as if on 
suspicion. But if he does appear, and alleges that no maintenance can be 
decreed because the estate is too poor, and if this statement is a lie, it is 
decided that he is to be remitted to the prefect of the city for punishment, 
just as he is remitted that has given money in order to buy the office 
ol tutor. (J. I, 26 , 9*10.) 

This severity was not employed, . if the IuUjt was not in fault If a tutor went 
away wiUiout authorising any maintenance, bis relatives were summoned before the 

2 Z 
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Prator, who, after hearing what thej had to say, either removed the tutor from offioe 
if hie negligence wae inexcusable, or if he had been suddenly culled away on important 
business without having time to attend even to his own afifairs, and there was a 
probability of bis return, appointed a curator to give the pupUXus maintenance. 
(D. 27, 2, 6). 

4*. A tutor was removable if in the administration he acted 
with a deliberate disregard of the interest of the pupillus (dolus), 
or with such gross negligence as is scarcely to be distinguished 
from wilful misconduct (culpa lata). (D. 26, 10, 7, 1.) 

A suspected tutor is one that does not discfiai-ge his duty honourably, 
even although he is solvent; so Julian too declared in a rescript. Even 
before he begins to discharge any duty, he may be removed as if on sus- 
picion ; so Julian also wrote, and his view is the settled one. (J. 1, 26, 5.) 

A tutor Belln, without a decree of the Prsator, property inalienable without such 
decree ; the sale is void, but the tutor is- not removed^ unlesa bis intentiem ia fraudu- 
lent (D. 2«, 10, 3, 13)1 

A tutor foolishly or with evU intention makes his pupillus abstain from a solvent 
inheritance. He m removable. (■!). 26,^ 1*0, 3, 

Lastly, wc must know that fraudulent administrators of a or curator- 

ship must be removed from office, even although they offer seciirity. For to 
give security does Aot change the malevolent design of a tutor; it only gives 
him all the longer facilities’ for attacking the property. (J. i, 26, 12.) 

5®. For general incompetence (IX 26, 10, 4, 4) or carelessness 
a tutor could be removed^ (Segwitiesy ignmia, rusticitas, inertia, 
icitaSy iAepila.y (D. 26,* 10, 8, 

We regiard a man as suspected whose character is such as to- bring sus- 
piciem upon him. But a tutor or curator that, although poor, is faithful and 
diligent, is not to be removed as if suspected. (J^. i*, 26, 1 3,) 

\ If the has become hostile ter the pup itlusf he may be 
removed, or generally for any other reasoi^ deemed by the 
magistrate sufficient. {D^ 26, 10^ 3, 12.)» 

A tutor hwrbeen' a{)poiiited by s magistrate in ignorance that he had been forbidden 
to act as tutor by the luotber of the pupillus in her testament. He is tko-be removed 
without discredit (siuie drnnno existimatioms). 5, 47, 1.) 

B, Tennination of the TiUelct by Events. 

I. Males, as soon as they come to the age of puberty,* ate freed from tutela. 
Puberty, Sabinus and Cassius and the other teachers of our school think, is 
reached when a man shows it by the state of his body \ when (that is) he 
can beget a child. In the case of those that cannot come to maturity — the 
impotent, for example— that age,* they say, is to be looked to at which men 
reach puberty (if they ever reach k at all). But the authorities of the 
opposing school think puberty is to be estimated by years ; that is, he is 
of the age of puberty that has completed his fourteenth year. (G. i, 196.) 
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Pupilli (male or female) as soon as they reach the age of puberty are 
freed from the tutela. But puberty the ancients wished to be reckoned in 
the case of males not only by years but by the state of the body. Our 
majesty, however, wisely thought it worthy of the chastity of our times» that 
since it seemed immodest even to the ancients in the case of females to 
inspect the state of the body, this protection should now be extended to the 
case of males alsa We have^ therefore, by the hallowed constitution pub- 
lished by us, ordained that puberty in males is to begin at once on the 
completion of the fourteenth year. The rule the ancients wisely laid down 
with regard to females, that after the completion of their twelfth year they 
should be believed capable of marriage, we have left as they ordained. 
(J. I, 22, pr.) 

2. In like manner the tuteia is ended by the^death of either tutor or 
pupillns, (J. I, 22, 3.) 

3. By change of status {eapiits deminufto). 

I®. By the capitis dcmtnuiio of the tutor too, since by it his freedom or 
citizenship is lost, the iuiela comes entirely to an end. (j. i, 22, 4.) 

2®. But by his tmnima capitis deminuttOy as when he gives himself to 
be adopted, statutory tictela alone is at an end, but no other form. (J. 1, 
22, 4.) 

And not only the tvv'o greater forms of capitis deminutio destroy the right 
of agnates to act as tutoreSy but even the lowest {minima). If, therefore, a 
father emancipates one of his two children, after his death neither can be 
tutor to the other by right as an agnate. (G. i, 163.) 

3'^. The capitis deminutio of the ptepillus (male or female), however, even 
although minimay takes away tuteia in every form. (J. i, 22, 4.) 

Again, the tuteia is put an end to if the pupillusy while still under puberty, 
is adopted by arro<(aiiOy or transported : w again, if he is reduced into 
slavery for ingratitude by his patron, or is taken by the enemy. (J. i, 22, i.) 

4“. If the tulor '\% appointed by will till the fulfilment of a fixed condition, 
then equally it happens that he will cease to be lulor when the condition is 
fulfilled. (J. I, 22, 2.) 

Further, appointed by will for a fixed time, at the end of that lime 

lay down their office. (J. i, 22, 5.) 

Reatedies. 

a. — I n bespect of Rights and Duties. 

I. Dutieg of Tutor to PtipiUus. 

1. Actio tutdae direeia . — This i» the action by which, after the tutor has oease^l to 
hold office, he or his heirs can be made to pay damages to the pupULus or his heirg, 
for Ices sustained in conBer{tietice of any unlawful act or omUgion in thu performance 
of his duty. (D. 27, 3, 4. pr. ; D. 27, 3, 1, 16.> 

When the tutor is under the putcxtiUy the action may lie brought by the pupillua 
agaw ff fc hig paterfamilim, if he has cousented to hig son’s acting, or himself interfered 
in the administration. (D. 26, 1, 7 ; D. 27, 3, 6 ; D. 27, 3, 4, 1.) 

Except in five cases, a tutor was not compelled to pay interest lieyond the ordinary 
rate prevailing in the place where the tuteia was performed {pupiUarea usurae). Such 
interest was payable if the tutor neglected to get in a debt or sue a debtor within the 
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time allowed him, and generally for all moneya that he owed the pupil. (D. 26, 7, 7, 10.) 
But in five cases interest was allowed at 1 2 per cent, per annum {UgUimae uaume) .* 
when the tutor takes the money of his pupillus for his own use (C. 5, 56, 1 ; D. 26, 7, 
7f 4 ) : when he has been required by the testator or by the Prsetor to invest the 
money of the pupiUus in the purchase of land, and has not done so ; when the tutor 
falsely denies that the property of the pupillus can afford him a maintenance ; when 
he falsely denies that he has any property belong^g to the pupUlui^ and thereby the 
pupUlus is compelled to borrow at 12 per cent. ; and when he has received 12 per cent, 
from the debtors of the pupillus. (D. 26, 7, 7, 7-10.) 

2. Actio utiliB tutelae directa. 

A tutor that abstained from the administration altogether seems at first to have 
avoided all risk of paying damages. The actio tutelae could be invoked only when the 
lutor had actually interfered. If he was once amenable to the actio tutelae^ his omis- 
sions were estimated equally 'with his acts ; but if he took the precaution not to act at 
all, he could not be called to account for mere omission to perform his duty. This 
defeat was remedied by the above-mentioned utilis actio. (D. 46, 6, 4, 3.) 

3. Actio de rationibuB diBtrahendis. 

This action could be brought by the pupiUuB or his heirs against a tutor after the 
tutela was at an end, to recover a penalty of twice the value of any property that 
the tutor had taken from the pupillus and converted to his own use. (D. 27, 3, 2, pr. ; 
I). 27, 3, 1, 24.) It was an action given by the XII Tables.^ Either the actio tutelae 
or the actio de rationihvB dutrahendiB may be brought for a criminal appropriation of 
the property of the pxipiUuB, but not both. (D. 27, 3, 1, 21.) 

4. Those special actions did not prevent the pvjnll us bringing against his tutor the 
ordinary actions for damages, even during his continuance in office. Such were the 
actio fartit actio damni injuriac, condictio furtiva^ etc. (D. 27, 3, 9, 7.) 

II. Itespomibility of the heirs of a tutor. 

When an action has Iwen brought against a tutor^ and before the proceedings are 
concluded the tutor dies, the action may bo carried on against his heirs, and the full 
amount recovered that could have been obtained from the tutor himself. If the tutor 
died before an action was begun against him, his heirs could be sued in his stead. In 
this case, however, tlieir responsibility was not quite so great. 

1. While tlie heir was bound to pay all the debts due by the tutor to his pupUlus^ 
he could never be compelled to pay more than the ordinary interest (pupillarts usurac)^ 
and even that only in the discretion of the jmlge. (1). 27, 7, 4, 2.) 

2. The Uttor was comj^elled to produce the inventories and all writings relating to 
the property, and if he did not, must pay damages according to the amount stated 
by the jmpiUus on oath. (1). 27, 7, 8, 1.) But his heir was not subjected to this 
rigorous treatment unless he had the papers in his possession, and refused to produce 
them. (C. 5, 53, 4.) 

3. The tutor was bound to show ordinary diligence and care, but his heir was 
responsible only for such acts or omissions as amounted to fraud (<f<»/u«), or gross 
negligence undistiuguishable from it (culpa lata). Entire abstinence from the 
administration was regarded as cxdpa lata. (D. 26, 7, 39, 6 ; C. 5,54, 2 ; C. 5, 54, 1.) 

The actio de rationibus di-Btrahendis did not lie against the heirs, because it was a 
penal action, and no action for penoltiss could be brought against the heir. (D. 27, 
8, 1, 23.) 

III. The sureties of Tut ores, FidejuBooretf NomineUores, AJ^irmatoreM. 

1. Actio ex iStipulatu or Oondictio incerti. 

As the security given by the sureties of txUere* was the stipulation, the remedy 


^ Si tutor dolo male vUuperato ; quajido^c finita tutda etcit furtum duplione 
luiio, 
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w»s by the nraal action for breach of a stipulation. This action could be brought 
where the octto tutdae directa could (D. 46, 6, 1) and did not lie, where there was no 
ground for the actio tutdae. (D. 46, 6, 4, 6.) Tlie surety could also urge every 
defence that was competent to the tutor. (D. 27, 7, li.) The j>upi/ius was not bound 
to sue the tutor or his heirs before proceeding against the surety ; the surety was 
treated not as an accessary but as a co-principal, bound jointly {in solitfutu) with the 
tutor. (C, 5, 57 , 1.) If there was more than one surety, the piipiUus wxh in*t com- 
pelled to divide his action amongst them, but could sue wliichever ho pleased on 
making over his rights of action against the ct>-8urcties. (D. 46, 6, 12.) 

IV. The municipal magistrates that appointed the tutor an<l their heirs. 

1 . Utdis actio tutdae dirccta. 

This action was given by a Senatiis Consultum of the time of Trajan. (C. 5, 75, 5.) 
It W'aa subsidiary, «.r., could be brought only afUT the •ct ions against the tutor, his 
heirs and sureties, had failed to satisfy the claims of the pupiLlus. (I). 27, vS, 1, 1.) 
It lay, if the magistrate had, after being asked, neglectetl to appoint a tutor (D. 27, S, 
1, 6), or had a]>pointed an improper ]>erHon, t>r had beeji satisfied w’ith insullicient 
security. Tlie heirs of the magistrate were bouml only if Ids negligence amounted to 
culpa lata. (D. 27, S, 6 ; C. 5, 75, 2.) 

It is to be obsened that not only arc tutotrs or curators liable for ibcir 
management to tlie pupilli, and the yivung men and the other jiersons ; 
but also against those that receive the security a sulisidiary anion lies, 
which brings them their last safeguard. Thi^ action is given against those 
that have neglected to lake security at all from tutofcs or curators, 
or have sufrered improper security to be taken. In accordance with tlic 
opinions of \\\^ jurispntdenfes, as well as under the impel lal constitutions, 
it may be brought further against their lieirs also. (J, 1, 24, 2.) 

In those constitutions, too, it is set forth that if tutorcs or ciiralors do 
not give security, they may be compelled to by taking pledges from them. 
(J- I, 24 . 3-) 

Hut neither the prefect of the city nor the I’rador, nor %he president of 
a province, nor an\onc cNc th.it has .1 riglit to appoint tiitores, shall be 
liable to this action ; but those only that usuallv c.\act the giving of se< urity. 

(J. 1, 24, 4.) 

The pupVlus had no prcferenti.'il cbiiin en the property of the magistrate, hut raiiketl 
along w'ith the otber creditors. {D. 27, 8, 1, 14.) 

Burden of Proof . — There was a curi<»u8 anomaly in this action, adopted us au 
additional safeguard to the pupil! un. Th" pupdlus was not hound to prove that 
the sureties were insolvent when they were acc« pU;il ; hut the magirttrate, to exculpate 
himself, must jwove that they were solvent. (1>. 27, S, 1, 13.) 

V. Unties of PupiVus to Tutor. 

(1.) Actio tuteloe rontrnria. 

Like the actio tutclne dirt eta, this action could be brought only when the tuU^r had 
ceased to hold his office. (D. 27, 4, 4.) It vrm given to the tutor and his heirs 
against the pupillus ami his heirs, to recover the expenses he ha<l incurred on hehalf of 
the pupilUtg, and to be indemnified against any outstanding obligations. (D. 27, 4, 3, 
9; V. 27, 4, 5.) 

B. In Respect of Investitive Facts. 

I. Specific jMjrformance of the tutda. Tlie Praetor, in the exercise of his extra- 
ordinary jurisdiction, could com]>el the tutor to act. (D. 26, 7, 1, pr.) 

II. When a man w ishes to excitse himself, and has more excuses tlian 
one, but has tailed to establish some of them, he is not forbidden to use others, 
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if he does so within the times appointed. Those that wish to excuse them- 
selves do not appeal ; but within the fifty days next after they know of their 
appointment, they ought to excuse themselves, no matter of what kind they 
are — no matter, that is, in what fashion however they have been appointed. 
This is the time allowed if they live w'ithin one hundred miles of the place 
where they were appointed tuiores. But if they live more than one hundred 
miles away, they must reckon exactly a day for every twenty miles, and 
thirty days besides. And yet, as Scaevola said, the tame should be counted 
so as never to give less than fifty days. (J. i, 25, 16.) 

Tlie proper judge to apply to was he that appointed or confirmed the fitter. Tes- 
tamentary or hffitimi tut^rct applied to the president of the province. (C. 5, 62, 18.) 

The ttiUrt' must aj)ply in fierson, but may deliver a written statement of the grounds 
on which he claims exemption. (11. 27, 1, 13, 10 ; D. 27, 1, 25.) If the friends of 
the pupillut did not contest the claim within fifty days (D. 27, 1, 38), the judge gave 
a decree granting the exemption. (CL 5, 62, 3.) 

c. In Respect op Divestitive Facts. 

I. Tliose released for proper grounds of exemption followed the procedure just 
explained. 

IL Removal of fttfor. Crimen Mupeeti tutoris. 

It is to be observed that the charge against a fu/or on suspicion comes 
down from the statute of the XII Tables. (J. i, 26, pr.) 

1*. The object of this accusation was simply to remove tlie tutor from office, and, 
therefore, 

!f a /u/f>r or airator is brought to trial on suspicion, and afterwards dies, 
the trial on suspicion is at an end. (J. i, 26, 8.) 

The right of removing iulorcs tried on suspicion has been given in Rome 
to the Pnetor, and in the provinces to their presidents, and to the procon- 
sul’s (J. I, 26, I.) 

2®. Next we must see who can accuse Uttorcs<ir\ suspicion. Now it is to be 
observed that this action is quasi-public ; that is, it is open to all. Nay, even 
women too are admitted, under a rescript of the late Emperors Severus and 
Antoninus ; but those only that are led to come forward for this duty by the 
strong ties of natural affection (Jn'cfa/is riarssj/i/dinr) —a mother, for instance. 
But a nurse too, and a grandmother, and even a sister may. And even some 
other woman the Praetor admits as an accuser, if he sees that her disposition 
is warmly affectionate, and that without overstepping the modesty of her 
sex, but led on by her affection, she cannot endure the wrong done to the 
pupillus, (J. 1, 26, 3.) 

Persons under puberty cannot accuse their iutorcs on suspicion. (J. i, 

26, i 

A contutor was bound to bring the action againid a tutor guilty of mismanage- 
ment in the property assigned to him on division. (1). 2f>, 10, 3, pr.) Freedmen of 
pupUIi were considered to d<t a grateful act in asking the removal of the tuVnen thft 
were wasting the projverty of their pupil -iiatrons. (D. 26, 10, 3, 1.) 

But the magistrate had the }»ower of removing a tutor, although no accusations 
were brought against him ; as, for example, if in the course of other }>roceedii)gs it 
appeared that the tutor was guilty of malversation, or was incoui}^>eteuu (D, 26, 
10 . 3 , 4 .) 
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3®. If anyone is accused on suspicion, until the trial is ended he is for- 
bidden to act as manager, as Papinianus held. (J. i, 26, 7.) 

4*. A tutor removed after trial on suspicion is rendered infamous if 
removed for fraud, but not equally so if removed for neglect. (J. i, 26, 6.) 

A tutor was not infamous if removed for incompetence ; or if not removed, but 
saddled with a curator. (D. 2«, 10, 3, IS.) 

CAminal Proceedings. 

A freedman, too, that is jjroved to have acted fraudulently while tutor to 
his patron’s sons or grandsons, is remitted to the prefect of the city to be 
punished. (J. 1,26, 11.) ^ 

Those that bad neglected to make an inventory, or to buy lands, when they had 
money, as occasion offered, and were unable to make good the loss, were subject to 
imprisonment. (D. 26, 7, 49; I). 26, 10, 3, 16.) It was a criminal offence to pay 
money to pi'ocure an ap{»ointment as tutor, or to take money to procure the appoint- 
ment of another, or fraudulently to understate the property of the />up»ffu 4 r,or fraudu- 
lently to alienate any portion of it (D. 26i, 1, 
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Definition. 

But for keeping women of full age imder a tutor, almost no reason of 
any worth can be urged. For the comirkon belief that from the levity of 
their disposition they are often deceived, and may, therefore, in fairness, 
be guided by the authority of Xutores, seems plausible rather than true. 
(G. I, 190.) 

Among aliens, women are not in iutela as they are among us. They are, 
however, often after a fashion ; as, for instance, in Bithynia, where a statute 
ordains that a w’oman’s contracts must be authorised by her husband, or by 
a son over the age of puberty. (G. i, 193.) 

According to the old law, a woman never had legal indepen- 
dence. If fihe wa« not under the jtotrt^tae, ahe w^as under manns 
or iutela, l^ctween tlie jtotestas, fuiela, and ruanuH, women were 
never legally their own masters. We learn trorn (>icero that 
the ingenuity of the juiisconsults had been successful in devis- 
ing means of escape from the iutela, although their condiuit in 
evading or frittering away the old institution that symbolised 
the supremacy of the male sex, did not meet his approval. In 
the reign of Claudius, the iutela of a woman’s agnates was 
taken away, hut it seems from Leo (C. 5, 30, 3) that Constan- 
tine revived the agnate’s iuteUi along with that of a cognate 
brother of the full blood. In the time of Justinian, the iutela 
of women was on the same basis ns that of men ; it was con- 
fined to those under the age* of puberty. 
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Rights and Duties. 

A. Duties of Tutor. 

I. A uctoriias. — A woman, like a child, was incapable of enter- 
ing into certain legal transactions without the authority of her 
tutor, 

A woman, after the age of puberty, was relieved from some 
of the incapacities that attached to her as a papilla. She could 
alienate res nec mancipi (but not rnancipi), without the 
authority of her tutor. 

But, on the other hand, res mancipi as well as nec mancipi can be trans- 
ferred to women Tund pupiJ'li without the authority of their tutor. For they 
are allowed to better their condition even without the authority of \ht\x tutor. 
(G. 2, 83.) 

To a woman, even without the authority of her tutor., a payment may 
rightly be made, for he that pays is freed from his obligation. The reason 
is that a res nec 7 nan. ipi a woman can part with, as we lately said, even 
without the authority of her tutor. Hut the condition of this is actual receipt 
of the money. For if slic docs not receive it, but says she has, and wishes to 
free the debtor by crediting him with payment without the authority of her 
tutor., she cannot. (G. 2, 85.) 

If, therefore, a woman ever gives anyone money in loan without the 
authority of her iutor^ as she makes it belong to tlie receiver — for money is 
a res' nec mamipi-'^hQ contracts an obligation. ((’1. 2, 81.) 

A must havo u hitor iii Kettliu;; the dowry [d(>») on her marriage, or even 

after her marriage, if sho wished to increase or vary the Hetth ineiit. When, in ,1 uk- 
tinianV tiTiio, tlie pcrpetujil tidcla was ohsoletc, a curator was named for the purpose, 
(1). 26, f», 7.) Ulpiaii a<l<ls, l.h.it the authority of a tutor w’as necessary to enable a 
woman to hiiid'herH- lf l-y contract, to tuke part in the old ci\il procedure {hyis artiof 
fryitimuju judicium) — {iov the meaning of the!»e terms see Hook IV.), or in any legal 
transaction hehtuging to the civile ; or to pemiit her freedw’omen to live con- 
iuhci'nio with a slave. (FI]). Frag. 11, 27.) 

Women of full age manage their owm business for tliemselves, and it is 
only in certain cases, for form’s sake, that the tutor interposes his authority. 
Often indeed the Pimtor compels him to give his authority even against his 
will. (G. r, 190.) 

ExCKriioN.— 'J’hc statutory tutela enjoyed by patrons and parents has a 
certain force. For they are not compelled to authorise the making of a will, 
or the alienation of res niancipiy or the taking up of obligations, unless indeed 
in the latter two cases some weighty reason comes in. All these rules are 
established for their owm sakes, because to them the inheritances of the 
woman belong at death. Thus they are not shut out from the inheritance, 
nor docs it come to them impo\'crished by the alienation of the more valuable 
properly, or wilfully burdened with debt. (G. i, 192.) 

II. In the time of Gains and Ulpian, the tutor had no power 
whatever to interfere with the inauagenient of the woman’s 
property. All his powers were summed up in the auctoriias, 
(Ulp. Fnig. li,25.) 
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Investitive Facts. 

L By Testament {Testamentarii tutores). Not only a pater^ 
familias, but a husband whose wife W'as in manu, could appoint 
a tutor to a woman. A practice grew up, before the time of 
Cicero, of leaving the name of the tutor blank in the will, and 
allowing the woman to fill it up. It was this that incurred his 
sarcastic observation, that whereas the laws, out of regard to 
woman’s incapacity to manage her affairs, had subjected lier to 
the control of t'ntoresy the per^rerse ingenuity of the jurisconsults 
had subjected the tutores to the choice of*the woman. (Cic. pro. 
Murena, 27.) 

To a wife in nianu just as to a daughter, and to a daughter-in-law in a 
son’s mamts just as to a granddaughter, a tulor can be given. In strict 
propriety a tutor ought to be given thus : — “ Lucius Titius as tutor to my 
children I give and leave by will ” {do le^o^, or “ I give.” Hut if it is 
written thus : — “ To my children ” or “to my wife ” “let 'J'ltius be tutor^^ he 
is properly appointed. To a wife in tnanu it is agreed the choice of a tutor 
may be allowed ; or, in other words, it may lawfully be left to her to choose 
for herself as tutor whom she will. 'Lhe form is this “ 'I'o 'J ilia my wife I 
give the choice of a tutor in this case the wife may lawfully choose one 
either for her affairs generally, or for one or two affairs only. 'Lhe power ot 
choice may be either full or restricted. Full power is u!>iially given, as we 
have just said above. Restricted power is usually given thus “ 'I’o Titi.i 
my wife 1 give the choice of a tutor once only,” or ‘'twice only.” Now 
these two powers of choice differ greatly. A wife that lias full pnvvcr may 
choose a tutor once, or twice, or thrice, or oftener ; hut a witi* that has 
restricted power can choose no more than once, if a clioice is given her but 
once ; and no more than twice, if a choice is given her but twice. 'J utorcs 
given in the will by name are called dativi; those taken by choice optivi. 
(G. I, 148-154 ) 

II. Lcgithiu tutores. 

1. Agnates. 

In old times indeed, as far as the statute of the XII Tables went, women 
too had their agnates for tutores. Hut afterwards the lex Claudia was 
passed, which took aw'ay tutLla so far as respects women. A male under 
puberty has therefore for tutor his brother over the age of puberty, or his 
father’s brother ; but w omen arc no longer compelled to have sucii a tutor, 
(G. I, 157.) 

2. The patron and patron’s children to frcedwomeii (llhertae). 

This case is the same as already mentioned, p. 712. 

III. Dativi tutores. 

1. A magistrate could appoint a tutor to a woman, — (1) If 
there was no other tutor (Ulp. Frag. 11, 18); t2) When the 
woman has to sue or be sued by legis actio (Ulp. Frag. 11, 24.) 
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Besides, a Senatus Consultum allows women to ask for another tutor in 
the room of one that is away ; and thereupon the former tutor ceases to be 
tutor^ no matter how long he is to be away. (G. i, 173.) 

Exception. — But to this there is an exception. For when z.patronus is 
away, no freedwoman of his may ask for a tutor in his room. (G. i, 174.) 

To meet certain cases, however, the Senate has allowed a freedwoman to 
ask for a tutor in the room of \itx patronns when away, in order, for instance, 
to enter on an inheritance. The same resolution has been come to by the 
Senate when the son of the patronus is only a pupUlus. For even by the 
lex Julia de maritandis ordinibus (on marriages), a person in the statutory 
tutela of a pupillus is allowed, in order to settle a dowry, to ask a tutor 
from the urban Praetor. Vo doubt the son of a patronus,^ although under 
puberty, can yet be made a freedwoman’s iutor» But he cannot authorise 
anything, because he himself is allowed to do nothing without authority 
from his tutor. Again, if a woman is in statutory wardship of a madman or 
a dumb man, she is allowed by a Senatus Consultum to ask for a tutor in 
order to settle a dowry. In all these cases, how’ever, it is evident that the 
tutela still remains with patronus and his -son. (GL i, 176-181.) 

There are several ways in which a freedwoman can have a tutor of 
another kind. If, for instance, she is manumitted by a woman, then under 
the lez Atilia (or in a province under the lex Julia ct Titia) she ought to 
ask a tutor, f'or since patronesses are themselves under tutores, they cannot 
be tutores. Again, if a freedwoman is manumitted by a male, and with his 
authority makes a coemption and therefore is reconveyed and manumitted, 
she ceases to have for tutor her patron, and begins to have instead him by 
whom she has been manumitted ; and he is called her tutor Jiduciarius. 
Again, if a patron or his son gives himself in adoption, she ought to ask for 
a tutor to herself under the lex Atilia or Titia. In like manner also, under 
the same statutes, a freedwoman ought to ask for a tutor.^ if her patron dies 
and leaves no male child in his household. (G. i, '195-195 £ 

2. As in the ^ase of jiupilli^ the Praetor and major part of 
the Plebeian Tribunes at Rome, and in the provinces the pre- 
sident by the lex Atilia and the ^ex Julia and Titia^ but no 
other magistrate, could appoint iutoxes to women. 

IV. Cessicius tutor. 

Agnates that are statutory tufores^ and manum’itters, are allowed to transfer 
the tutela of women by an in jure cessio (surrender in court). But the tutela 
of males they are not allowed to transfer ; far it is held not to be burden- 
some, because it ends at the age of puberty. The man to whom the tutela 
is transferred is called cessicius tutor. If he dies or -sufifers capitis aeminutio^ 
the tutela returns to the tutor that transferred it Or if he that transferred 
it dies or suffers capitis deminuiioy then it leaves the tutor cessicius.^ and 
reverts to the man that stood second as tutor — next, that is, after him that 
transferred it. (G. i, 168-170.) 

But as far as agnates axe concerned, no question is now raised in regard 
to the transfer of tutela. For all tutela of women by agnates was removed 
by the lex Claudia. Now, some have thought that tuiores Muciarii have 
no right to transfer their office, since they ot their own accord undertook 
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the burden. But although this is the received opinion, yet in the case of a 
parent that has conveyed his daughter, granddaughter, or great-grand- 
daughter to another, on the express condition that she shall be reconveyed 
to him, and has manumitted her when reconvcyed, one ought not to say the 
same. For he is to be regarded as a statutory iuior; and ought, therefore, 
to be privileged no less than patrons. (G. i, 1 71 -172.) 

Divestitive Fact& 

I. Change of Tutor. 

A woman too can make a cocmptio not only with her husband but with 
an outsider. A cocmptio is said, therefore, to be made either tnatrimonii 
causa or Jiduciac causa. For a woman that Siakcs a cocmptio with her 
husband in order to stand to him in a daughter’s place, is said to make a 
cocmptio matrimonii causa. But she that in any other case makes a cocmptio 
with her husband, or with an outsider, to escape tutela^ for instance, is said 
to make a cocmptio Jiduciae causa. The process is this : — If a woman wishes 
to set aside the tutorcs she has in order to obtain another, with their autliority 
she makes a cocmptio. Next slie is reconvcyed by the coemptionator to the 
man she herself wishes. He then manumits her by vindictay and forthwith 
becomes her tutor — tutor Jiduciarius he is called, as \\ ill ap4)car lower down. 
(G. I, 114-115.) 

Another u«e to which the cocmptio fiJuciae conm was put, according to Cicero, 
was the extinction of sacred rites. ^Cic. Pro Mureii:«^ 1‘2.) What the nature of the 
liability was, and how it was got rid of by cnemptio with an old man, ('iecro does 
not explain. It is interesting as a proof that in siune way nt>t stated by Gaius 
or any of the older autlmrities, the pontifical col]e;'e was able to enforce those religious 
obligations that were at one time incident to inheritanoo in tlie Koman law, os they 
still are in India at the present day. 

II. From tutcla freeborn women can clcnim to be freed when tbev have 

9 

three children {trium libcrorum jure) ; freed women, in tlie statutory tutcla 
of a patron or his children, when they have four. And all other women loo 
that have tutarcs of another kind, AtiUaui or Jidiaiarii fitr Inslaiice, can 
claim to be free when they have three children- fG. i., 194.) 

If, therefore, a man appoints by will a tutor to his son and daughter, and 
both come to years of puberty, then the son ceases to have a tutory but the 
daughter none the less continues in tutcla. F<^r it is only under the lex 
Julia et Papia Poppaea that women can claim to be freed from tutcla when 
they have children. (G. i, 145-) 

III. What we are saying docs not apply to the i^estal virgins. For our 
ancestors willed that thc> too should be free, to honour their priestly office. 
The statute of the XII 'I’ablcs, therefore, provided accordingly. (G. 1, 145.) 

Remedies. 

It seems from Gaius that a who, to the manifest injury of a woman, refused 
to give his consent, could be cofiiix?Ued to perform his duty by the Prajtor. 

Hence a w'oman is given no remedy against a tutor for what he docs as 
tutor. But w'hen tutorcs manage the affairs of a pupillus (male or female), 
they must give account to him after puberty, or be liable to the actio tuUlac. 
(G. I, 191.) 
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VI— CURATTO. 

Definition. 

A curator is appointed to a person past the age of puberty to 
manage his affairs, when from any cause he has become unfit to 
manage them himself. The following were the chief cases 

I. Minors. 

Males above the age of puberty, and marriageable females, receive cura- 
tors till they complete their twenty-fifth year. For although they are above 
the age of puberty, they are still of such an age as to be unable to manage 
safely their own affairs. [Even among alien people too they are protected, 
as we pointed out above.] (J. i, 23, pr. ; G. i, 197.) 

But against their will young men do not receive curators, except for a law- 
suit — for a curator can be given for some special case. (J. i-, 23, 2.) 

II. Madmen (Furiosi). 

Madmen, too, and spendthrifts, although over twenty-five, are yet in the 
curatorship of their agnates, under the statute of the XI 1 Tables. (J. i, 

23 » 30 

The words of the XII Tables were: — ‘‘If a man is mad, or a 
spendthrift, and lias no guardian, let liis agnates and men of 
his pens have ])ower ovcm* him and his money.’’ ^ 

If a ptjrson not under the potcsias were mad, but had not 
readied twenty-five yeiirs of* age, a ciinitor was to be ap])ointed 
to him, not as being insane, but as a minor. (D. 1, I), 1.) 

III. Lunatics, too, the deaf, the dumb, the incurably diseased, must have 
curators given tlicm, for tlicy cannot direct their own affairs. (J. i. 23, 4.) 

This did not apply blind, who, being able to speak, could appoint a procu- 

rator. (raid, Sent. 4, 12, 9.) 

IV. Spendthrifts (prodigi). A curator was appointed to one 
who, ill consequence of wasting Iris pmperty, was interdicted 
by tlie Pra'tor from the management of it. The effect of such 
an interdict was to disable the spendthrift from alienating or 
encunihering his property. (Paul, Sent. 3, 4, 7.)2 Women 
could bo declared spendthrifts. (Paul, Sent. 3, 4, 6.) 

V. Sometimes, too, zi pupil itts receives a curator, as when (to take a case) 
the statutory tutor is not a fit person ; for to him that has a tutor no tutor 
can be given. Again, if a tutor given by will, or by the PreCtor or president 
of a province, is not fit to manage the business, though guilty of no fraud, a 


^ Si furiosus eBcit, cul/nittum gentiliumque eo pecuniaque ejvt poUstas esto. , , 

• , Ait fi custos nrc cscU 

• Quando tua bona pofrrna avitagur neqttkia tua disperdUtliheroique turn ad egtHa- 
perdneiit ob earn ran tibi cx rt cvmmercioqur interdico. 
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curator is usually associated with him. Further, curators are usually given 
in the room of tutores that are excused from their office, not pennanently, 
but only for a time. (J. i, 23, 5.) 

But if a tutor is hindered by ill health or other necessary cause from being 
able to manage the business of his pupiUus^ and the pupillus either is not on 
the spot or is an infant, then the tutor may choose anyone he pleases to act 
at his risk, and the Praetor or president of the province will appoint him by 
a decree. (J. i, 23, 6.) 

In other cases, persons who were simple custodians were sometimes called curators. 
Thus the person to w’hof^e custody an inheritance was entrusted, pending the deliliera* 
tion of the heirs as to whether they would accept it (D. 27, 10, 3). or the birth of an 
heir (D. 27, 10, 8), wiui called a curator, although his only duty was to keep the 
property in safety. (D. 26, 7, 48.) * 

Rights and Duties. 

A. Duties of Curator. 

The duties of the curator are substantially the same as those 
of a tutor, 

I. Consent of curator (Comemm cnratomK), 

The incapneity of a person after the ago of puberty was 
materially different from that of a pupiUm ; his acts were not 
void, but voidable. The chief object in the intervention of 
the curator was to see that the minor was not overreached. 

II. A curator had the sumo powers of administration as a 
tutor. 

In regard to actions brought against a minor or other person 
under a curator, the rule was as follows : — If tlie minor was 
present he might be sued witli tlie consent of liis curator, or 
the curator alone could be sued; but if the minor was absent, 
the curator alone could be sued. (D. 2(1, 7, 1, W.) 

III. In the case of the insane, the curator, in addition to the 
administration of the property, had the custody of the person. 
(D. 27, 10, 7, pr.) 

IV. A curator must provide maintenance, and, if necessary, 
education to a minor. (D. 27, 2, 3, h,) 

B. Duties of a Minor, etc., to Curatc)r are the same as the 
duties of a pupillu* to a tutor, (D. 27, 4, 1, 2.) 

Investitive Facts. 

A. Modes of appointing Curators, 

I. Now a curator is not given by will ; but if given, is confirmed by decree 
of the Praetor or president of the province. (J. It 23, I.) 

This privilege dates as far back at least as a rescript of Marcus Aurelius. (D. 27, 
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10, 16, pr.) Justinian confirmed this power, and gave liberty to any parent to appoint 
a curator to an insane child, whether instituting the child as heir or disinheriting him. 
(0.1,4,27.) 

II. Legifimi Curatores, — By the law of the XII Tables, the 
nearest agnates were tutores to spendthrifts {prodigi) and the 
insane {furiosi), Anastasius included among agnates (for this 
purpose as well as inheritance) emancipated brotljers. (C. 5, 
70, 5 ; Ulp. Frag. 12, 2,) 

III. Curators appointed by magistrates {dativi curatores). 

The lex Plaetovia seems to have fixed majority at twenty- 

five, and permitted mhiors to apply to the Praetor, who, on 
proof of their incapacity to manage their affairs, would give 
them a curator. This enactment also provided for the appoint- 
ment of tutores to spendthrifts and the insane. Marcus Anto- 
ninus seems to have made the appointment of curators to 
minors obligatory, whenever they desired any. 

1. If there were no curator provided by will or legal succes- 
sion, a curator was appointed by a magistrate. (D. 27, 10, 3.) 

2. Curators are given by the same magistrates that give tutores. (J. i, 
23, I-) 

At Rome it is ustrally the Prefect ©f the city or the Praetor, m the 
provinces the presidents, that after inquiry give curators. (J. t, 23, 3 ; 
G. I, 198.) 

On the same grounds, in the provinces too, the presidents are to appoint 
curators, (G. i, 198.) 

A non was to be preferred to any stranger as curator of an insane father or siotber. 
(D. 26, 5, 12, 1 ; 1). 27, 10, 4 ; D. 27, 10, 1, 1.) 

3. A mother was bound to apply for a curator to an insane 
child {ftmosus\ but not to a minor. (D. 26, 6, 2, 1 ; C. 5, 
31, 6.) 

No one could apply for a curator to a minor but the minor 
himself (1). 2(», 6, 1, 5), except when the minor is sued, and 
neglects or refuses to ask for a curator. In this case a 
curator may be appointed on the petition of the creditor. (C. 
5, 31, 1.) 

B. Security (sathdatio) was required from curators precisely 
as in the case of tutores. Until security was given, the curator 
could not administer. (C. 5, 42, 1.) 

Restraints on Investitive Facts (Exeusationes Curatomm), 

The office of curator, like that of tutor, was compulsory on 
those who 'were duly nominated. To compel the performance 
of the task was within the extraordinary jurisdictiou of the 
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Praetor, (D. 20, 7, 1, pr.) If after acting; in the adminifttration 
a curator withdrew, he could be removed with infamy (0.20, 7, 
6, 2), but continued responsible for all loss resulting from his 
refusal. (D. 26, 7, 17.) Generally speaking, a curator could 
claim the same exemption as a iutoi\ But there were exemp- 
tions confined to curators. 

I. A man that has been tutor to anyone, cannot be forced to become 
curator to the same person against his will. Nay, even although the father 
that appointed him tutor by will added that he appointed him curator alst', 
yet he cannot be forced to undertake that duly against his will. 'I his was 
settled by a rescript of the late Emperors Sever^s and Antoninus. (J. i, 
25, 18.) 

The same Emperors declared in a rescript that a husband appointed 
curator to a wife can excuse Itimsclf, even tlu)ugli he concerns himself in her 
affairs. (J. 1,25, 19) 

Divestitive Facts were the same generally as in the case 
of tutelu, 

Eemedies. 

A. Remt'dies m respocf of Pdghts^ and Dutka, 

I. Dutitii of Curator. 

1. Actio ntUU (Turationis ctiusa. 

This action correspinda to the artio tutrlae dirrrta. It could ho brought only when 
the curator liad ceased to- hold <»tIico. (C. [>, o7, 2; C. 5, .‘17, 14.) Jt j>rovitled tho 
same reiuedka ae the actio tutelar ^ and in the same Court. (L>. 27, 3, 32, 0.) 

2. Actio Afyotiorinn it i stoi'viti. 

This action could be brought during the cnntinuwice of the curator in office, for 
any violation of his duty. (I). 27, 3, 4, 3.) 

Against heirs of enrators the sarne remedies were available as against the beirt of 
tutores. (I>. 27, 3, f, 23.) 

II, Duties of minor, etc., to curator. 

1. Actio utilis runtraria curationig rausa. 

This was governed hy tlie same rules as the acthm of the tutor against his pupil. 

(D. 27, 4, 1, 2.) 

B. Remedies to Tnvestitite Fact# were the same as in tutiia. 

C. Remedies to Divestitive Tacts were also generally the same ; but although a 
piipillug could Bot apply for tlie removal of a tutor^ a minor could. 

Persons over the age of ])tibcrty acting under the advice of a family 
council (cr consilio ncccssariorum), may bring a charge against their tutor cs 
on suspicion. So the late En.pcrors Severus and Antoninus settled by 
rescript. 




BOOK III. 


INHEEITANCE AND LEGACY. 




BOOK III. 

INHERITANCE AND LEGACY. 


INHERITANCE. 


First — Definition of Universal Succession and Inheritance 


N “ Inheritance ” {hercditas) is defined as a universal succes- 
sion to a deceased person. It is necessary, therefore, to deter- 
mine what is meant by universal succession. 

The Institutes, both of Gains and Justinian, distin^nisli 
between singular succession {(irf^iisUio mnijularinn reriim) and 
universal succession {nctjuisUto ]>er uuirerslt(ftem), Kxam]>Jes of 
singular succession fill Books I. and II. When a jjerson 
acquires ownership, usufruct, servitudes, emphyteusis, mort- 
gages, or acquires by contract rights in 'perHontnn against 
another, — in all these cases there is said to be singular succes- 
sion. But when a person became owner of a freewoman 
under the Senatus Considtnm Clandumnin^ or c)btained potestas 
over another by arroi^atio (p. 204), he was said to acquire j)er 
ymh'cmtatem. The distincliun between those cases is apparent. 
If I acquire from aiK)ther his house and lands, it may be that I 
acquire all he has, but that is an irrelevant circumstance ; I 
acquire it as specific property, not as being all that he is (»wner 
of. But a person obtaining the pot€»taH is entitled to all the 
property held by the person arrogated. Again, the pattr^ 
familias became responsible for the debts of the person arro- 
gated, to the extent of the property acquired through the 
arrogation. Acquisition per pniversitatem is thus much more 
complex than acquisition of specific articles. 
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The distinction may be looked at from another point of view. 
Some rights all men have, such as the right to life and liberty ; 
some duties all men owe, as to respect the life and liberty of 
others. But there are rights enjoyed by particular individuals 
only, and duties binding only particular individuals : such are 
the rights that a man has in things belonging to him, and the 
duties he owes to others, either by his own promise or by the 
provisions of law. Now, if we take all the rights and duties of 
this sort that a man has at a given moment, we may describe 
them as constituting /lis legal personality. If, then, all these 
rights and duties are at one stroke transferred to another, there 
is a universal succession. A new-comer steps into the shoes of 
his predecessor, enjoying the same rights and duties, and may 
be regarded as clothed with his legal personality. If to this 
we add that the successor does not acquire these rights and 
duties piecemeal, that the total is not composed of addition 
of parts, but that all the rights and duties are conveyed as 
a whole, at one moment, by one act, — we have got as near 
as a general description can go to the notion of universal 
succession. 

As thus described, the notion of universal succession is too 
large. In no instance did the whole legal personality of a man 
pass to another. Thus, public offices could not pass, and even 
within the circle of private rights and duties many did not pass. 
According to the old law, a usulVuct could not pass in a univer- 
sal succession ; and we have seen examples, as in adstipulatio^ 
of rights and duties so distinctively personal that they could 
not pass to another. Instead of saying, therefore, all the rights 
and duties attached to a man at a given moment pass to 
another, it is necessary to say, ** as many such rights and 
duties as the law permits to be transferred.” 

Before proceeding to the great example of universal succes- 
sion — Inheritance — it will be convenient to recount the other 
instances mentioned in the Institutes. 

I. The Enslavement of Women by the Seuatus Consulturn 
Claxidianum, Justinian mentions this as a mode of universal 
succession. (J. 3, 12, 1.) The master of the slave with whom 
a free worn an persisted, after repeated warnings, in cohabiting, 
could become her owner. He w’as thus a universal successor. 
This statute was repealed by Justiuian (p. 169) 

II. Arrogatio^ CoempHo in manum» 

1. Succession to Rights. 
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There is also another kind of universal succession, introduced neither by 
the statute of the XII Tables nor by the Praetor’s edict, but by the law that 
is received by consent (J. 3, 10, pr. ; G. 3, 82.) 

If, for instance, a paterfamilias gives himself in adoption, or if a woman 
agrees to pass in manum^ then all their property, corporeal and incorporeal, 
and all debts due to them, are acquired by the adopting father or the 
coemptionator — except, indeed, those that come to an end because of the 
capitis deminutio; usufructs, for instance, the obligation of freedmen to ser- 
vice contracted by oath, and all that comes under a statutory proceeding 
{legitimum judicium), (G. 3, 83.) 

When, for instance, a paterfatnilias gives himself to be arrogated, over all 
his proi>erty, corporeal and incorporeal, and ovy all debts due to him, full 
rights were formerly acquired by the arrogator — except, indeed, over those 
that come to an end because of the capitis deminutio ; obligations to service, 
for instance, and his rights as an agnate. Use and usufruct, indeed, were 
formerly reckoned with these ; but a constitution of ours has forbidden them 
to be taken away by the capitis deminutio minima. (J. 3, 10, i.) 

But now all acquisition by arrogatio has been narrowed down by us to 
limits like those set to parents by birth. Nothing, indeed, except the usu- 
fruct is acquired through the f lius/ami lias for a father, cither by birth or by 
adoption, in all property that comes to the son from without ; the ownership 
the son keeps entire. But on the death of the son adopted by arrogatWy 
while still in the household of his adoption, the ownership as well passes to 
his arrogator^ unless there are still alive other persons that, under our con- 
stitution, come in before the father in respect of property that he cannot 
acquire. (J. 3, 10, 2,) 

2. Successiou to Duties. 

(1.) Hereditary Debts. 

On the other hand, the coemptionator or the father by adoption is not 
answerable for the debts of the person given in adoption or passing in 
manum, except hereditary debts. For those, since the father by adoption 
or the coemptionator is now himself the deceased’s suercssor, and falls back 
into the position of heir, he i^ directly liable at law ; while the person given 
in adoption, or passing in manum^ is freed, because he or she ceases even to 
be the heir. (G. 3, 84.) 

(2.) Debty coutructed by the person adopted, or wonmii 
married. 

But for the debts formerly owed by those persons on their own arroiint, 
neither is the father by adoption nor the coemptionator liable; nor docs the 
person giv’en in adoption, or passing tn manum^ remain bound, for the 
capitis deminutio sets them free. And yet against the latter a utilis actio is 
given hy capitis deminutio. If then they do not defend them- 

selves against this action, all the goods that would have been their^ if they 
had not placed themselves in subjection to another, the Fnetor allows the 
creditors to sell. (G. 3, 84*) 

Sometimes, further, we hold by a fiction that our opponent has not under- 
gone capitis deminutio. If, for instance, a man or woman under obligation 
to us by contract, undergoes this' change of status, a woman by toemptio. 
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a male by arrogatio^ then by the jus civile he or she ceases to be in our debt, 
and we are not allowed to bring a direct inteniio (statement of claim) that he 
(or she) ought to give. But that it may not be in the power of such a person 
to mar our rights, a utilis actio against him or her has been brought in, 
undoing the capitis deminutioj — an action, that is, in which there is a fiction 
that he or she has not undergone this change of status. (G. 4, 38.) 

By jus civile arrogation extinguished the debts, excepting hereditary debts, of 
the arrogatus. This, however, was confined to contracts, and did not apply to delicts 
for which the arrogatue continued liable to be sued. (D. 4, 6, 2, 3.) It is not easy 
to understand either the rule or the excejition of hereditary debts. But the Praetor 
granted a utilis actio against the arrogatm, thus reviving the extinguished debts ; and 
notwithstanding that the goo^s he possessed were now, in consequence of the arro- 
gation, the property of the aiTogator^ the creditors were allowed to seize them and 
satisfy themselves. From the next passage it ajipears that in Justinian’s time the 
action was against the arrogaiorf but his liability was limited to the goods he acquired 
from the arrogatus. 

On the other hand, for all debts due by the person given in adoption, the 
nrrogator is not strictly liable at law. But he will be sued on his son’s 
account ; or if he refuses to defend him, the creditors are allow'ed by our 
magistrates that have such authority, to take possession of the goods that 
the son would have had in usufruct as well as in ownership, if he had not 
placed himself in subjection to another, and to dispose of them in the way 
prescribed by statute. (J. 3, 10, 3.) 


111 . — AihVicfio Bonoru)ti Lihcrfatls Caitm, 

According; to llie lioinan law, all bcijncHts and testamentary 
dispositions fell to tlie g;r()iind if 110 one accepted the office of 
heir. An insolvent inheritance was very likely to meet this 
fate, with tlie result that all the bequests of freedom became 
void. To prevent this, an arrang;ement was introduced by 
Marcus Aurelius, by wliich a person having; no claim to the 
inheritance was assigned it in default of all lieirs, in order that 
the gifts of freedom might be supported. The terms of tlie 
rescript are given by Justinian. 


A new case of succession has been added by a constitution of the late 
Knipcror Marcus (Aiircliusl p'or if slaves that have received freedom from 
their master in a will under which no one enters on the inheritance, wish the 
goods to be adjudged to them in order to preserve their freedom, their 
prayer is heard. This is contained in a rescript of the late Emperor Marcus 
to Popilius Rufus, worded as follows : — “ If to Virginius Valens, who by his 
will gave, among other things, freedom to certain slaves, no successor in case 
of intestacy appears, and his goods, therefore, ought to be brought to sale, 
then the magistrate that looks after the matter shall, on application, carry 
out your wishes, so as to protect the freedom of those to whom freedom has 
been left directly, as well as of those to whom it has been left in the form of 
a trust. The goods must therefore be adjudged to you, on your giving 
security to the creditors for payment of the entire sum due to each. Those 
then to whom freedom has been directly'given shall be free just as if the 
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inheritance had been entered on. Those again that the heir is asked to 
manumit shall obtain their freedom from you. If, however, you wish the 
goods to be adjudged to you only on this condition, that even slaves to 
whom freedom has been given directly shall become your freedinen, then to 
this wish of yours, if the persons whose status is in dispute consent, we grant 
our authority. Further, that the profit from this rescript of ours may not 
be brought to nought in another way by the fiscus^ that is, laying claim to 
the goods ; those, too, that attend to our affairs, are to know that to any 
advantage in money freedom is to be preferred : they must, therefore, 
gather in the goods in such a way as not to impair the freedom of those 
that could have gained their freedom if the inheritance had been entered on 
under the will.” (J. 3, ii, pr. — i.) ^ 

One of the slaves themselves might obtain the inheritance on 
the same terms. (C. 7, 2, 15, pr.) 

This rescript comes to the aid not only of the grants of freedom, but of the 
deceased. It saves their goods from being taken possession of by the credi- 
tors and sold ; for undoubtedly if in such a case the goods are adjudged, no 
forced sale {boftorum venditio) follows, seeing that some one has appeared to 
defend the deceased, and that too, a fit person, who gives security to the 
creditors for the entire amount. (J. 3, ii, 2.) 

In the first place, then, this rescript applies whenever grants of freedom 
are made by will. But whjit if a man dies intestate after making grants of 
freedom by codicilli^ and the inheritance is not entered on by a successor in 
case of intestacy? The leniency shown by the constitution applies. Cer- 
tainly, too, no one can doubt that if the deceased made a will, and gave 
freedom by codicil then the slaves can enjoy their freedom. (J. 3, ii, 3.) 

The constitution applies, as its very words show, when no one appears as 
a successor in case of intestacy. As long, therefore, as it is uncertain 
whether one will appear or not, the constitution will not come into force. 
But as soon as it is certain that no one appears, the constitution will apply. 

(J. 3 . II. 4-) 

If a man that can claim a full restoration of rights {reatitutio in inlc^^runi) 
holds back from the inheritance, can the constitution come in despite this? 
We answer that the goods ought to be assigned. What, then, if, after they 
are assigned, in order to uphold the grants of freedom, the man is fully 
restored to his rights ? Assuredly we shall not have to say that the freedom 
is to be recalled that the slaves have once enjoyed. (J. 3, 1 1, 5.) 

This constitution w^as brought in to uphold grants of freedom. If, then, 
there are none such, it never comes into force. What, then, if a master, 
while alive, or in the prospect of death, made grants of freedom, and with a 
view to avoid all question whether or not this was done to defraud creditors, 
the slaves wash the goods to be adjudged to them ? is their prayer to be 
heard? It is better that they should be heard, although the words of the 
constitution fall short of this. (J. 3, 1 1, 6.) 

But as we clearly saw that many such branches of the subject were want- 
ing in this constitution, we passed a very full one, into which cases of many 
kinds have been gathered, so as to make the law on this kind of succes- 
sion very full These cases anyone can learn by reading the constitution. 
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The per io n ihftt obteiof this oddA^tio ui regfarded as heir. He is entitled to all 
the p roper ty of ^e deceased, and can bring all actions that could be brought by the 
deceased. (D. 40, 6, 4, 21.) The creditors, whom he is bound to pay in full, unless 
they have agreed to accept a composition (C. 7, 2, 15, 1), may sue him on his promise 
(D. 40, 5, 4, 22), or, which was more generally the case, as if he were their own 
debtor, by utiltt actionet. (D. 40, 5, 3.) 

The security required was the simple promise of the person to whom the inherit- 
ance was assigned, or sureties, or pledges. (D. 40, 5, 4, 8.) If sureties were given, 
one of the creditors was selected by the judge, to whom the sureties should give their 
promise. (D. 40, 5, 4, 9.) 

In case of competition among several persons to obtain the inheritance, they that 
applied simultaneously were all chosen ; but if one was prior, he was preferred, sub- 
ject to his giving the required security. (C. 7, 2, 15, 4.) If, after one has been ap- 
pointed, another offers to give freedom to all the slaves, if the first applicant professed 
his ability to manumit only some, then he is preferred ; but no applicant is admitted 
after a year. (C. 7, 2, 15, 5.) 

Justinian provides for another contingency, which one would have thought could 
scarcely occur. Suppose some of the slave-s object to manumission, are their wishes 
to be respected, so as to prevent the others attaining their freedom ? It seems that the 
burden of patronage was so irksome, that it was sometimes better to be the slave of 
one man rather than to be the freedman of another. J ustinian decided that the re- 
fusal of some slaves should affect themselves only, and that the others who desired 
freedom should be allowed to enjoy it. (C. 7, 2, 15, 2.) 


INHERITANCE. 

(H£RED1TAS : EONOJiUM EOSJSEESIO.) 

Definition. 

The iinivereal encceBsor of a deceased person is a 
and what lie succeeds to is called hereditas} The heir steps 
into the shoes of the deceased, enjoying his rights, and bur- 
dened with his responsibilities. (D. 50, 17, 51).) The terms 
Itereditas, Amw, are employed (D. 5, «S, 8; D. 50, 16, 180) when 
the universal successor succeeded in virtue of his rights under 
the jvH civile ; when, however, he obtained bis position in virtue 
of the intervention of the Prsetor, he was called honorum 
possessor (D. 50, 17, 117), and what he succeeded to was called 
bona, (D. 50, 16, 208.) But by whichever title a person be- 
came universal successor, his rights and duties were the same. 


* HtredxUu nihil aliud rst quatn tucrrsfio in vntiYrsum jus quod dafunctus habuit. 
(D. 50, 17. 62.) Uerrditas ia nothing elao than the auccesaion to the whole legal 
poaition the deceased held. *' 
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and the difference in name, when it occurs, indicates merely 
whether the title is Praetorian or derived from the jus civile, 
(D. 37, 1,2; D. 37, 1, 3, 2.) (See postea Intestate Succession, 
Second Period.) 

An inheritance {hereditaSt bona) did not necessarily consist of corporeal property ; 
there need not be a single article ; what the heir took was the totality of rights and 
duties possessed by the deceased at the time of his death. (D. 37, 1, 3, 1 ; D. 5, 3» 
50, pr.) 

For convenience, both the **here8** and **honorum possessor” will be called 
•‘heir ; ” and “ kcreditas ” and “ hona ” “inheritance.’* 


Second — Rights and Duties of the Heir. 


In the Hindoo law, which presents many points of re- 
semblance to the early Roman law, “inheritance” is inextric- 
ably mixed up with religious theories and observances. The 
heir is the person whose duty it is to perform the sacred rites 
to the deceased, and the person whose duty it is to do so is 
heir. There is plausible ground for the theory that connects 
this system of law with ancestral worship. An opinion has 
been widely spread among races of low culture, tliat every- 
thing in nature has a double or shadow of itself; that the 
warrior has a spirit, and so likewise his dog, and his wives, and 
slaves, and his weapons of war, and implements of domestic 
comfort. If he dies, his spirit goes about disconsolate, unless it 
is provided with ghostly food, and surrounded by ghostly 
attendants. In this way is explained the origin of sacrihees of 
food, weapons of war, trusted slaves and wives, on tlie death of 
important persons. The destruction of these was the nuians of 
setting their shadows or ghosts free, and thus enabling them to 
reunite with the ghost of their departed master. At all events, 
there can be little doubt that the rites i)erf()rined by the heir 
were su])posed to be in some way or other essential to the com- 
fort of the deceased. Thf^ pn»perty that the heir obtained was 
necessary to enable him to perform the sacrilices re(pnred for 
the comfort of his anc-estur’s soul. 


Where such a state of belief prevailed, the anxiety was 
naturally great to have an heir. The man for whom no rites 
were performed was a miserable outcast in the ghostly world, 
wandering about naked and disconsolate. To avert this 

calamity, men naturally desired to leave children behind them, 

* * * 

who, and whose children and more remote descendants, should 
keep alive the fire on the family altar, and present the offerings 
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SO necessary to the happiness of their ancestor. Moreover, 
there was another side to the picture. The dead had need of 
the living, but so also the living had need of the dead. The 
spirits of the departed were not mere empty voices ; they 
retained power to injure, and could blast those that neglected 
to pay them their dues. Thus was the family tied together, 
the old generations with the new, in a bond of reciprocal 
services. Nor, if an ancestor were neglected, had his family 
alone to rue the impiety, for his malignant influence might be 
exerted against the State, if it sufiered the family to do wrong. 
Hence the perpetuation of the family and its sacred rites was a 
matter of national importance. 

This theory would enable us to understand some of the most 
singular and apparently arbitrary points of the early Roman 
law of inheritance. But the characteristic of Roman law, as 
it has ccnne down to us, is, that it is emphatically, as contradis- 
tipiguished from Hindoo law, a purely secular system. If it 
ever was steeped as deeply in religion as the Hindoo law, it 
liad at an early date relegated the religious element to the 
domain of moral duties, or to the care of the Pontifex Maximus, 
ytill there are traces in the authorities of an extinct, but once 
vital, sacerdotal element. As a general rule, no person could 
acquire by nmcapio unless he were a hona fide possessor ; but to 
this “ inheritance " formed an exception. A thief could acquire 
the ownership of an inheritance after possession for a single 
year. Gains explains that the reason for this strange sanction 
of lawlessness was the great desire of the ancients to have 
vacant inheritances tilled up, in order that tliore might be some 
one to perform the sacred rites, which were specially called for 
at the time of death. (G. 2, 5o,) 

On the other hand, again, one is sometimes allowed to take possession of 
what is anotlicr’s, and to acquire it by use; and yet it is held there is no 
theft, as in the case of things belonging to an inheritance of which the 
(necessary) heir has not yet obtained possession ; for it is held that if there 
be a necessary heir there can be no usucapio pro herede, (G. 3, 201.) 

Cicero carries us further back. He says (De Leg. ii. 19, 
47-49) that he has often heard the son of Publius Scaevola 
repeat from his father that no man could be a good Pontifex 
Maximus who did not know the jus civile, Cicero, in showing 
the limits of this proposition, refers to the jurisdiction con- 
cerning the sacred rites {sawd) to be performed on one’s decease. 
The maxim of the XII Tables setting up as an object the per- 
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petnation of the family worship {perpetua mcra »nnio\ wns 
applied by the Pontifex. It was his duty to see that the 
religions observances were duly performed. That burden fell 
upon the heir in the first instance. But this was merely a duty 
to be executed after his accession, under the supervision of the 
Pontifex Maximus ; it had nothing to do with his title as heir, 
and did not influence his appointment. Still the connection is 
one that deserves to be remembered. 

In considering the duties of the heir, an important line is to 
be drawn between his position before and after Justinian. The 
legislation of Justinian forms the transitioTi between the ancient 
heir and the modern executors or administrators. 


A. Rights of the Heir. 

Generali the heir succeeded to all the rights (whether jufi 
in rent ov jus in personam) of the deceased. (D. lilh 2, #>7 ; 11. 5, 
3, 18, 2 ; i). 5, 3, 19, pr.) The exceptions have been alretfdy 

noticed in detail. 


B. Duties of the Heir prior to Justinian. 


The duties of the heir fall inte two classes; (1) those impr^sed upon him as a 
universal successor {In vnim'sum jus) of the deceased ; and (J) tliose impoMsl nn 
him by the deceased, either in a will, or, in later times, in vodirifli There were 
important <liffercnces between wills and codlrl/Ii^ but it will be convenient at present 
to disregard these, and to speak of all creditors, whether under a will or codiciUi^ 

legatees. 

1. Duties of the Heir to the Creditors of the 

We have already scon in detail for what debts of the 
deceased the heir was liable. Tlie chief exet^ptiori was in tlie 
case of penal actions. (D. 2, »)2, pr.) (1 p. oJ, 327, 3.>1.) 


The heir was bound to pay all the debts of the 
DECP:ASED, h:VEN if he obtained no property from him 
whatever. (D. 37, 1, 3, pr.) 

This was one of the obligations that were said to arise (juasi 


ex contractu. 


The rule of law is the same in the case of an heir that has come under 
an obligation to his co-heir in a proceeding fatniliae erciscundac on those 

grounds. (J. 3, 27 , 4-) 

The heir, too, is understood to be under an obligation on account of the 
legacies, but not properly by contract ; for the legatee cannot properly be 
said to have carried on any business affairs cither with the heir or with the 
deceased. But because the heir is not bound ex maleficio^ he is understood 
to owe the legacy by a quasi-contract. Q. 3, 27, 5.) 
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CoifFUSIO, — ^When a creditor became heir to his debtor, or 
a debtor to his creditor, the two opposite characters of debtor 
and creditor were united in the same person, and the obli- 
gation was necessarily extinguished. A person cannot be 
debtor to himself or creditor to himself. In this way an obli- 
gation might be put an end to, and accordingly confuaio is 
generally enumerated as a mode of extinguishing obligations. 
It will be seen presently that, owing to the introduction of 
inventories by Justinian, confusio as a divestitive fact prac- 
tically ceased to exist. 

Sepa RATIO BONO RUM, — In order to understand the Roman 
law of inheritance, it is necessary never for one moment to lose 
sight of the fact, that until the introduction of inventories by 
Justinian, from the very earliest times, THE HEIR WAS BOUND 
TO PAY ALL THE DEBTS OF THE DECEASED, EVEN IP HE OBTAINED 
NO PROPERTY FROM HIM WHATEVER. (D. 37, 1, 3, pr.) If the 
debts exceeded the value of the property left to the heir — 
in other words, if the deceased died insolvent — the inheritance 
was said to be damnosa. In a few instances, however, even 
prior to Justinian, the Prmtor allowed the estates of the heir 
and the deceased to be treated as separate. This was called 
the separatio honoriim. (D. 42, 6, 1, pr.) 

1. Wlieii the inheritance is solvent, and the heir insolvent, 
the creditors of the deceased on petition will obtain a separa- 
tion of the property of the. deceased from that of the heir, so 
that the creditors of the heir cannot recover any of the pro- 
perty inherited from the deceased until the creditors of the 
deceased are paid in full. (D. 42, G, 1, 1.) 

The creditors that obtain a separatio are paid in full out of 
the effects of the deceased, even in preference to those to 
whom the heir has pledged property belonging to the deceased. 
(D. 4-2, (i. 1. 8.) Hut if they have once elected to separate the 
goods of the deceased, they cannot, if there is a deficiency, 
claim the balance of their debts from tin? heir. (D. 42, G, 5.) 
They may, however, if they prove unavoidable ignorance, have 
tlie separatio rescinded. (D. 42, G, 1, 17.) 

Wlieii the inheritance is insolvent, and the heir solvent, but 
the two together are insolvent, the creditors of the heir cannot 
have a separation. A debtor by contracting new debts cun 
always diminish the property divisible among creditors, and a 
debtor who to disappoint his creditors accepts a burdened in- 
heritance, does no more. (D. 42,' G, 1, 2 ; D. 42, G, 1, 5.) 
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Suppose, again, the inheritance is solvent, the heir is insolv- 
ent and dies, or, if not insolvent, leaves enough to pay his 
creditors, but not his legatees. Can the legatees of the first 
inheritance demand a separation t As against the creditors of 
the fii’st inheritance they cannot, but after these are satisfied in 
full, they may, apparently, proceed against the creditors of the 
heir (D. 42, 6, 6, pr.), and at all events against his legatees. 
(C. 7, 72, 1.) 

A boy (Gaiua) under the age of puberty is heir to his father (Titius), and dies 
before reaching puberty. Maevius is the heir substituted for him in this event. 
Maevius is insolvent. The creditors of Titius, and ft^ven of Gains, can claim a 
separation against the creditors of Maevius. (D. 42, 6, 1, 7.) 

Sempronius makes Attius his heir; Attius makes Julius his heir ; Julius makes 
Maevius his heir. Maevius becomes heir to Julius, and is insolvent. The creditors 
of Attius and Julius can claim a separation as against the creditors of Maevius. 
Suppose Attius were insolvent, the creditoia of J ulius cannot claim a separation as 
against the creditors of Attius. (D. 42, 6, 1, 8. ) 

2. When the heir of an insolvent inhentance is a slave who 
obtains his freedom and the inheritance from the deceased,* he 
may obtain a separation of the property that he acquires after 
the testator’s decease, and he is allowed also to claim as a 
(Teditor on the estate of the deceased, if any sums were due to 
.him by his master (of course only as naturalia dehita). (D. 42, 

fi, 1, 18.) 

II. Duties of the Heir to J^egatees, 

The heir is bound to pay all legacies and fulncommissa 
so FAR AS THE PROPERTY THAT DESCENDS TO HIM GuES, BUT NOT 
FURTHER. 

In the old times a man might lawfully spend his whole patrimony in 
legacies and grams of Irecclnm, and leave nothing to the heir except an 
empty name. This seemed to be allowed by the statute of the XII Tables, 
which provided that the directions of a testator as to his property should be 
held binding, in these words : — “As the legacies of whtit is his arc, so let 
the law be {uft Icgassit suae rei, ita jus esto)” The result of this authorisa- 
tion w'as that the heirs named in the will held back from the inheritance ; 
and so many men died intestate. (G. 2, 224.) 

If the heir named did not accept the inheritance, the will 
was void, the legacies and bequests of freedom fell to the ground, 
and the wishes of the testator were entirely frustrated. It 
was thus even more for the sake of the testator than of the heir 
that a series of enactments was passed. Laving for their object 
to ensure a substantial interest in the property to the heirs, and 
thus to induce them to enter and give effect to the testator's 
dispositions. ^ 
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1. Lex Faria, (B.0. 183). 

The lex Furia^ therefore, was passed, by which no one, with certain 
exceptions, was allowed to take more than a thousand asses as legacies or 
gifts in prospect of death. But this statute, too, failed to effect what it 
wished. A man, for instance, that had a patrimony of five thousand asses^ 
could bequeath one thousand to each of five persons, and so spend the whole 
of the patrimony. (G. 2, 225.) 

Ulpian cites this as an instance of a lex minus quam perfecta, because it imposed a 
penalty of fourfold the excess beyond 1000 asses taken by any one legatee, but did not 
declare the legacy invalid beyond that amount. (Ulp. Frag. pr. 2.) Cognati manu- 
missot'is (see postca, Intestate Succession) were excepted from the limit of 1000 asses. 
(Dip. Frag. 28. 7.) * 

A lex perfecta prohibits something, and declares it void, if it is done. It is imper- 
feeta if it forbids something, but imposes no penalty, nor declares the thing, if done, 
to be void, of which class Ulpian quotes the lex Cincia as an instance. (Ulp. Frag, 
pr. 1.) Thei lex Fair idia 'Was pel fecta, and invalidated all legatees to the extent to 
which they deprived the heir of his Falcidia Quarta, 

2. Lex Voconia, — According to TheopLilus, this was a plehis- 
cAivftu carried by Quintus Voeonius Saxa, Tribune of tlie Plebs, 
at the suggestion of the elder Cato. Supposed date, B.c. 109. 

The lex Vocoma was therefore passed at a later time, which provided that 
no one could lawfully take more, as legacies or gifts in prospect of .death, 
than the heirs took. Under this statute, plainly, in any case the heirs would 
have somctliing. But yet a little defect sprang up ; for by dividing his 
patrimony among many legatees, tlie testator could leave so little to the heir 
that it was not for the heirs advantage to undertake, fur the sake of this 
gain, the burden of the whole inheritance. (G. 2, 226.) 

The lex Voconia contained two other proviHions, (1) A woman could not be insti- 
tuted heir to any man whose f(»rtuiie was registered at the census as 1(10,00(1 asses or 
upwards. (Cic. II. Vorr. i. 41, 42, § 107-10S.) (2) Women might be legatees for 

more than KlflO asses allowed by the lex Faria, })roviJed the auioui.t did not exceed 
oue-half the testator's estate. (Quint. Declam. 240.) 

3. />.r FakuJia, carried by Publius Falcidius, Tribune of the 
Plebs, under Augustus, B.C. 40. 

The lex Falcidia therefore was passed, which provided that no one might 
lawfully bequeath more than three-fourths of his property. Necessarily, then, 
the heir w'ould have one-fourth of the inheritance. This is the law now in 
use, (G. 2, 227.) In grants of freedom too, excessive licence was restrained 
by the lex Fujia Caninia^ as we related in the first book of these Commen- 
taries. (G. 2, 228.) (Sec p. 182.) 

The terms of the lex Falcidia were : — “Quicunqne civisHomanus pnsthanc Legem 
rog^tam, is quantam cuique oivi Bomano pecuuiam jure publico dare, legare volet, jus 
potestasque esto ; dum ita detur legatum, ue minus quam partem quartam hereditatis, 
eo testamento heredes capiaiit. Eia, quibus quid ita datum, legatumve erit, earn 
]MOuniam sine fraude sua capere lioeto. Isque heres, qui earn {)ecuiuam dare jussus 
daumatuB erit, earn peoiuuom dubeto dare, quam daumatus eat. (D. 36, 2, 1, pr.) 
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We have still to look narrowly at the lex Falcidia, the latest placing a 
limit on legacies. In old times, indeed, by the statute of the XII Tables, 
the power of leaving legacies was unrestrained, so that a man might lawfully 
spend his whole patrimony in legacies, since that statute had this provision, 
“ As the legacies of what is his are, so let the law be.” But it seemed best 
to narrow this licence in leaving legacies. Such provisions were made in 
the interest of the testators themselves, for often men died intestate because 
the heirs named in the will refused to enter on inheritances from which they 
would have no gain, or a very trifling gain. To remedy this, then, both the 
lex Furia and the lex Voconia were passed ; but neither of these seemed 
able to accomplish its aim. Last of all, therefore, the lex Falcidia was 
passed, which provides that no one can lawfully leave more than three- 
fourths of all his goods in legacies. Thus whether ^ne heir or several heirs 
be appointed, he or they must have left them one-fourth part. (J. 2, 22, pr.) 

Exceptions. — The statute did not apply in the following 
cases : — 

1 . To the will of a soldier made while on service, but it did apply to the will of a 
veteran. (D. 35, 2, 40, pr.) 

While yet a civilian, a man makes a will. Afterwards, when a soldier on service, 
he adds codirilfi. The Falcidian law does not apply to the property di8pt)Kod oUby 
the codiellli, but it does to the property disposed of by the will. (I). 35, 2, 00.) 

A soldier on service makes a will, and after Icavin;' the service, codiviUL The 
Falcidian law applies to the codicilli, but not to the will ; in other words, the heir 
win retain one-fourth of the pnjperfy di«<pos('d of by the codicilli^ but not necesHarily 
any of that dealt with by the will. (1>. 2b, 1, 17, 4.) 

2 . To a legjwjy of a debt to a creditor. If, liowuver, more is left to the creditor 
than the testator really owes him, the excess, hut the excess ahme is liable to be 
reduced f«)r the Falcidian fourth {Falcidia (fuarta). (I). 35, 2, 11, 1 ; Ih 35, 2, 5.) 

3. If a slave is l)e<iueathed on trust to bo manumittisl, and nothin;^ is h;ft to the 
legatee <mt of which the fourth coidd be paid, tluj lex Falcidia d«»eH not apjily {!>. 35, 
2, 33, pr.) ; but if any other property is {^iveu to the le^^atee, his le^^acy is rej^anltsd as 
including the value of the slase, for the jmrpose of the Falcidian fourth. {J>. 35, 
2, 35.) 

4. When Justinian introduced Inventories, the heir l«»st his right to the Falcidia 
quarta if he failed t<j make a proper inventory ; and Justinian also alli»wed the 
testator, if he chose, to refuse the fourth to his lieir. (I*. 750.) If the heir paid the 
legatees in full, he could not reclaim tlie fourth. (0. 0, 50, 19.) 

5. When an luar entered under the (1. Tnhtllianum by compulsion, at th' risk 
of i\\Q fidcvommismri iia, he was not alh)Wed the tfuarta. 

With these exeeption.s, the Falcidian law applied to every sort of valuahlo riglit, 
and agaiiLst every kind of legacy or gift martm caum. (Paul, Sent. 3, S, 1 ; C. C, 50, 
5 ; D. 35, 2, 1, 7.) 

The mode of valuation . — As the Falcidian law required a clear 
fourth of the inheritance to be reserved for the heir, four 
points required to be settled: — (1) What was a clear fourth! 
(2) How was the property valued t (3) How were the legacies 
valued? and (4) At what moment was the valuation taken 
from? 

1. What was a clear fourth,? 
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In taking an account of the property, as required by the lex Falcidta^ all 
debts are first deducted, and also the funeral expenses, and the prices of the 
slaves that are manumitted. Next, as regards the remainder, the account is 
so handled as that under it a fourth part shall remain with the heirs, and 
three-fourths be divided among the legatees, each receiving a proportionate 
part, according to the legacy left him. Suppose, for instance, that 400 aurei 
were left in legacies, and that the whole patrimony from which the legacies 
ought to be drawn amounts only to 400 aureU then a fourth must be sub- 
tracted from the share of each legatee. Suppose, again, that 350 aurei were 
left in legacies, then an eighth ought to be subtracted. Lastly, suppose the 
testator left 500 aurei in legacies, then to start with a fifth, and next a fourth 
ought to be subtracted ; for we must first subtract all that is in excess of 
the goods, and next, that part of the goods that ought to remain with the 
heir. (J. 2, 22, 3.) 

The (leductionn embrace — (1.) Funeral expenses (D. 35, 2, 6), but not the expense 
of a tombstone. (D. 3r>, 2« 1, 19.) 

(2.) Debts due by deceased, including what the deceased owed the heir. (D. 85, 2, 

87, 2.) 

An insolvent testator has made legacies. The heir compounds with the creditors, 
by /which he gets something for himself. The legatees cannot claim any portion of 
this suqtlus, because the heir has got it not heir, but in virtue of the composition. 
(D. 85, 2, 8, 1.) 

The testator Titius along with Gaius is jointly bound for 10 otim. How much 
of this is to be debited to Titius? If Titius and Gaius are partners, then the share of 
ijach is certain ; but if not, you must wait the event, for Gaius may be able to pay 
nothing or he may pay all. (D. 35, 2, C2, pr.) 

(3.) The value of slaves manumitted at once or at a certain future day is not 
reckoned, but if the manumission de{>ends on a future and uncertain event, the value 
is taken in tlie sainu way as that of other conditional obligations, according to the 
rules to be presently explained. (D. 35, 2, 30, 2 ; D. 35, 2, 37, pr.) 

(4.) Legacies for permanent additions to temples or churches (c/ona dcorum), (Paul, 
Kent. 4, 3, 3 ; Nov. 131, 12.) 

(6.) The expenses of realising the estate. (D. 35, 2, 72.) 

2. The property must be valued at its actual and present 
worth (I). 35, 2, 42 ; D. 35, 2, 32, 1), and could not be taken at 
any arbitrary figure named by the testator. (D. 35, 2, 15, 8.) 
The standard of value was what tlie thing would fetch in 
the market, not what a person who had a special liking for it 
might give. (D. 35, 2, 83, pr.) If the heir sells at a figure 
above or below the true market value, it is the latter, and not 
the price he gets, that is taken into account. (D. 35, 2, 3, pr.) 

Conditional obligations were the most difficult to appraise. 
One method was to fix the value at what the conditional 
obligation would fetch if sold simply as a chance. But the 
better way was to treat it either as unconditional or as having 
failed. If the promise was taken as unconditional, its value 
was added to the inheritance, and the heir stipulated with the 
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legatee for the return of n proportion, if afterwards it turned 
out that the condition failed, and that nothing was due. If 
the promise was taken as having failed, the heir by stipula- 
tion promised to pay the legatee his due proportion, if after- 
wards the conditions were fulfilled and the money was paid. 
(D. 35, 2, 73, 1.) 

3. Valuation of the legacies. 

In order to estimate how much was due to the heir, it was 
essential to arrive at the amount or value of the legacy. In a 
few cases this presented some dilficulty. 

(1.) A testator bequeatheB land beloniriiiff to another. The heir buys it at an 
excessive price. For the ])urpose of the Faleitlian fourth, he cannot value the legacy 
at the price he paid, but tuily at a fair price. (D. JJf), 2, Cl.) 

(2.) In a suit for a legacy, the t>ath of the legatee as t<> its value is made. Not 
that which is ptnal, but the real value is reckoned for the Faleidian fourth. (D. 35, 
2, 60, 1.) 

(3.) Ill conditional legacies, the mode a]»provcd hy Fanl was mutual guarantees, and 
not the ]>rice that the conditional le.,MCV might fetch if sold. 'J’his hits been explained 
in reference to the valuation of conditional obligations forming part of the inheriUufce. 
(D. 35, 2, 45, 1.) 

(4.) liCgaey from a future <lay (cjt die relirtam). A dc(luetion is made in raspect 
of the a<lvanta.:es eiij<*yed before tlie time arrives from the use of tlie thing by the 
heir. (D. 35, 2, 73, 4.) 

(5.) A perpetual annuity. The value is the priiuupal that, i^ith interest at 4 per 
cent., wouhl yield the annual sum. (lb 35, 2, 3, 2.) 

(6.) Annuity for life. ..dGmilius Macer gives the following table for the valuation 
of life annuities. The rule was to multiidy the annual allowariee liy the probable 
number of yt ars that the annuitant would live, and the quotient is the value of the 
legacy. (D. 35, 2, 68, pr.) 

Annuity Taijle of .iEmimuk MACEit. 


From 

0 to 20 years 

the duration pf life 

is taken 

at 30 yuan^ 

%% 

20 „ 25 

99 

99 

liS „ 

91 

25 „ 30 

99 

99 

25 „ 

99 

30 „ 35 

99 

99 

n 

99 

35 „ 40 

99 

99 

20 „ 

99 

40 „ 50 

l59 the actual age 

of unnnitaiit). 

99 

50 ,, 55 years 

the duration of life 

is taken 

at 0 years. 

9f 

55 „ (io 

99 

»> 

m 

t II 

99 

CO onwards, 

99 

II 


Iiegacy 

to Municipality the time allowed is 


80 „ 


4. Time ol* the Valuution. 

The amount of the pntrimony to whidi an account under the lex Falcidia 
applies, is the amount when the testator died. If, therefore, he had, for 
instance, a patrimony of loo aurei\ and left in legacies loo aurei^ the legatees 
profit nothing by the fact that before the inheritance is entered on so great 
an addition has been made to it by means of the slaves, or by the birth 
of children to the female slave'> belonging to the inheritance, or by the in- 
crease of the cattle, that after spending loo aurei in paying the legacies, the 

3 B 
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hdr will have a fourth of the inheritance ; but it is necessary none the less to 
subtract one-fourth from the legacies. If, on the contrary, he left seventy- 
five aurei in legacies, and before the inheritance is entered on the goods are 
lessened, by fire, it may be, or by shipwrecks, or by the death of slaves, so 
that the substance that is left is not more than seventy-five- or perhaps 
even less, still the legacies are doe entire. But this brings no loss on the heir, 
for he is free not to enter cm the inheritance- The legatees then must in con- 
sequence agree with the heir for some part ; since otherwise the will may 
be abandoned and they obtain nothing. (J. 2 , 22, 2.) 

The uHual course was to appoint an arbiter to value the property. This valuation 
might be had at the instance of the smallest legatee, but it did not bind the rest. 
Usually, however, the heir gave notice to the legatees to appear before the arbiter, and 
generally abo to the creditor! to prove their debts. If the heir offers -what appears to 
be the clear balance, the legateoH must promise by stipulation to return any excess 
that they may eventually l>e shown to have received. (D. 35, 3, 1, 6.) It was entirely 
for the arbiter to determine a hat accounts he would require to be produced, and 
generally what proof he might deem necessary or sufficient. (D. 85, 2, 95, 2.) 

c. Duties op the IIeiu after the Introduction op Inven- 
tories. 

Tlie liability of the heir to pay all the dehts of his ancestor, 
even when notliin^^ was left to enable liim to do it, was not an 
essential constituent of universal succession. In arrogatio, for 
exainpU*, the new puterfauiiliaH^ alth(»ng;h a universal successor, 
was not by tlje civil law responsible for any debts of the person 
arrogated, and even under tlie Praetors edict was never obliged 
to jmy iiKii-e than he acquired through the son. 

But tliis liability was an essential part of the law of inherit- 
ance from the earliest j)eriod. Tlie priiiei]>le, indeed, was never 
touelied until the changes introduced by Justinian. 

Wc must know, however, that the late Emperor Hadrian allowed a man, 
although f)\or five-and-twcnty, to renounce an inhciitance on which he had 
actually entered, because a huge debt came to light, that at the time he entered 
was unknf)wn. This the late Emperor Hadrian granted as a special favour 
to one 'I'he late Emperor Gordian, however, afterwards extended this to all 
soUhers, but to them only. But our goodness has granted this favour to all 
the subjects of our empire alike, and has written a constitution at once 
perfectly fair and noble. If its tenor be observed, men may lawfully enter 
on an inheritance, and yet be liable only to the value of the goods as they 
actually turn out. In such a case, then, they need not call in the aid of 
deliberation, unless they neglect to observe our constitution, and think they 
must deliberate, and so prefer to take on their slioulders the ancient burden 
of entry. (J. 2, 19, 6.) 

The principle uptin wliicli Hadrian and Gordian proceeded 
was to rescind the acceptance of the inheritance and relieve the 
heir from his position altogether. Ju8tinian made a far deeper 
change, lie conceived the plan ujt retaining tlie heii’, by depart- 
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ing from the ancient rule that the heir was answerable for all the 
debts of the deceased. This was to break up an association of 
ideas riveted by the practice of more than a thousand years. The 
ideas of an heir and of unlimited liability were indissolubly ass^>- 
ciated for ages. It was a bold and successful stroke to convert 
the heir into a mere official, designated by the deceased for the 
purpose of winding up his affairs and distributing his property. 
The heir was now a mere executor, with the privilege of being 
residuary legatee, and, if the testator did not forbid it, of 
retaining the Falcidian fourth. 

Justinian makes two classes of heirs,# those that do not, 
and tliose that do, make an inventory. Those tiiat do not 
make an inventory are in a worse position than the heir by the 
old law. They are liable for all the debts of the deceased (C. 
6, 30, 22, 1), and are heirs, in the old sense, to all intents and 
purposes. (C. d, 30, 'J'2, 12.) And not only so, hut they are 
deprived of the Falcidian fourth (Nov. 1, 2, 1), and tliey ini^st 
pay all the legacies, even if the effects of the deceased sliould 
be insufficient for the purpose. (Nov. 1, 2, 2.) rractically, 
therefore, if there was any doubt as to the solvency of the 
inheritance, the heir was compelled to make an inventory. 
(C. d, 30, 22, 1,) 

I. Duties of IJelr that has made an Invcntonf to Creditors of 
Deceased. 


In the first place, the legal personality of the heir and of 
the deceased was no longer regarded as one. Tlie doctrine 
of confusio was an inevitable corollary from tlie old coiiecjp- 
tioii of lieirsliip. Hut it was a significant part of the 
cliaijge made by .Tustinian, tliat tlie claims (d‘ tlie heir against 
the deceased, and of the deceased against liim, were now 
put in the same position as if the lieir were entirely uncon- 
nected with tlie succession. The heir ranks as a creditor on 
the estate of the deceased. 

Under Justinian’s retbrrns a question arises that could not 
occur under tlie old law — the question of priority of jiayinent 
among creditors. Under the old law, each creditor was entitled 
to payment in full iroin the heir ; hut wlieii an inventory was 
made, it became important to dt‘terinirie in what order the 
creditors should be paid if the inheritance was insolvent. 


Order of Drioritr^. 

(1.) Funeral expennei). 

(2.) Cost of registeriuj; the wilL ^ 
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(S.) Cost of inventory, and generally other necesiary expenaet inoldfliitel to winding 

up the affairs of the deceased. (C. 6, 30, 22, 9.) 

(4.) The heir may pay those whose claims are before him, and if nothing remain^ 
he is not bound in respect of any creditors subsequently turning up, (C, 6, 30, 
22 , 4 .) 

(6.) Among those whose claims are before him, creditoi's secured by mortgage, 
and those having priority by law, come before unprivileged creditors. (0. 6, 30, 
22 , 9 .) 

If any creditors are unsatisfied, their only recourse, if they are prior mortgagees, is 
to comjiel Bulisequent mortgagees to buy them off, or to give up the property mortgaged. 
<C. 6, 30, 22, 6.) 

Again, if legatees have been paid, any creditor may compel them to discharge 
their claim to the extent of their legacies (C. 6, 30, 22, 6) ; but creditors have no claim 
on the heir (C. 0, 30, 22, 7), t»r on any purchaser from the heir of property sold to 
discharge debts and legacies. (C. 6, 30, 22, 8.) 

The heir was not bound to pay any debt until the time allowed for making the 
inventory had exjdred. (C. 6, 30, 22, 11.) 


When the heir lives near the property, the inventory must 
be begun within thirty days, and finished within ninety days 
fregn llie time tlie heir learns that the will has been opened, or 
that he is heir abinteMato, (C. 6, 80, 22, 2.) If the heir lives at 
a distance from the jdaee where the property, or the greater 
portion of it is, a year is allowed for the completion of the inven- 
tory, reckoning from tlie death of the deceased, not from the 
time the heir learns liis position. In this case, the signature 
to the inventory mav be made by agents on the spot. (C. 6, 
30, 22, 3.) 

TJie inventory consist(‘d of an enumeration of all the deceased 
possessed at the timti of his doatli, and must cinjtain an attes- 
tation by the heir — (1) that it is accurate and complete; and 
(2) that he has not misused and will not misuse any of the 
property in liis euRt(jdy. (C. ti, 80, 22, 2.) 

The inventory must be in writing, signed by the heir ; or, 
if the heir cannot write, a special iu)tary must sign it at his 
request in the jiresenee of witnesses who know him, and he 
must mark it with the sign oi' the en.ss. t), 80, 22. 2.) 

II. J)ufi(S 0 / Jlcir ihut lifin iiiiu/c an Iiirfutarii to I^eqott'eK. 

Tho h eir is bound to pay the legatees only in so far as the 
effects go; but Justinian altered his rights with regard to the 
Falcidian limrth in two important particulars. 

1. The heir was not entitled to the fourth, if the testator 
declared he should not have it. (Xov. 1, 2, 2.) 

2, 11 the testator did not refuse the fourth, still the heir 
was not entitled to it, unless lie made an inventory with certain 
udditioual formalities. The lieif must invite the leiratees to 



JOINT-Hms. 


^57 

appear, if they live in the same city, or their agents, if they 
are persons that, from their rank, age, or other reason, are 
entitled to the privilege of being represented by an agent. If 
they do not accept the invitation, then three witnesses (at 
least) belonging to the city must be present, trustworthy, sub- 
stantial men of the highest respectability. An inventory is 
to be made in their presence, and with their testimony 
that everything is entered the heir may rest content. (Nov. 
1 , 2 , 1 .) 


J 0 I N T . H E I H S. 


Either one man or more, to any number whatever that one wishes, may 
lawfully be made heirs. (J. 2, r4, 4.) 


Rkjiits axd Duties. 

I. Rip;lit8 nnd Duties ns between the .leint-TIeirs themselves. 
(1.) Ki gilts to the ffTccts of tlccoasod (/rs Ik irditariae). 

Each ioint-lioir is joiiit^owner of every artieh^ of property 
deiived from the deceased. Vmt each ( an dispose of his share 
without the consent of th(‘ others, and the purehiiser Ix'coines a 
joint -owner with tln'in. ((\ d, .‘>7, D.) Ivu^h heir is entitled to 
jiartition, so that he may have the individual ownership of a 
])art of the property according to his share. (Ih It), 2, /if; I). 
10, 2, 1, pr.) I'his was given by an old action mentioned in the 
XI 1 Tables, jwlir 'tnnt ftnuHiKe *'ycisciin(l<K\ 

In regard to tlu‘ pr<>]Hn*ty inlierited, joint-beins arc tbns joint- 
owners, and liable to the obligations of joint-owiK'is. (I). 10,2, 
22, pr.) The rules tlieii a[)p!ieab}e to j. .int-ownerNliij) are valid 
in regard to joint-lieirs. ( I ). 10, 2, aij; D. 10, 0, l,b; 1). 10, 2, lt>, (J.) 

(2.) Jus Kcnri'rend i. If one of several persons nominated heir 
for any 1 ‘eason does not become Iieir, bis share is divided among 
such as become beir.s, in prop >rtion to their respective shares. 


Where there are several stamtory la irs, and some i>ass the inheritaiue 
by, or are hindeied b\ d.cath, <ir some other cau^e, frtjm enti i upon it, 
then their share ata rues to the rest that have entered; .and alJi(;ii^h those 
that have enteied ina;. have died befoic such accrual, \ct their sliaie bcIong.s 
to their heirs. (J. 3, 4, 4.) 

A te»tatur leaven twti thinls of hw iiiheriUince Ut a non that riiay he horn after the 
will in uia<le, anci une-thini tt* a (Juuj^hter that may he h<irn after the will in iiiaiic. 
A wm only U born. He in sole heir to the whole prope rty. (1). ‘JS, 2, 4.) 

The lejc Julia et Papia Pojpaea introduced a very important 
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alteration in the jxu accreseendi. The lex Julia provided that if 
th© heir named in the will surviv’ed the testator, but died 
before the will was opened, or if he died in the lifetime of the 
testator, his share should be caducay and become the property 
of tlie Exchequer (F'iscus), This applied against all joint-heirs, 
unless they were descendants or ancestors of the deceased 
within the third degree. The old law was, however, left 
standing, when the nomination of the heir was void ab initio, 
or the heir nominated never was born, 

A pt^euliarity of thc^^fw accreRcendi is, that it operates without 
the co!isent and even against the wish of the heir whose share 
is increased by it. If a person once becomes heir, he cannot 
prevent his share being increased. (D. 2, 53, 1). 


A. and B. are made joint lieirs for one-half, and C. is made heir of the other half. 
A. dioH. His share accrues Holely to B., who now gets one-half. (D. 28, 5, 20, 2.) 

JLx't Titius he heir. Let Gains and Mae vi us he heirs in equal parts. Gaius and 
MiwviiH an* not C(»iijoint heirs of one-half ; they are taken together rather for speed 
in writing that hi indicate that they jointly divide* the inheritance with Titius. 
Tluirehire, if Gaius or Maevius dies, his .share is equally divided het ween the survivors, 
(1). 28, ft, Od.i 

A. is naiijcd heir for one fourth, B. for onc-hnirth, and C. for one-half. A. dies with- 
out lieiiig heir. Suppose A.’s share is worth GO uurel, then 0. gets forty aurci and B. 
twenty. (I). 28. 5, 50, 8.) 

Moevius, Titius, and Seiusaro joint-heirsecpially to Attius. Titius alone enters ou 
tlie inheritance of Attius, and tlies leaving Seius his heir. What share does Seiu 
acquire in the inheritance of Attius ? As heir of Titius, he at once gt'ts his share, 
which is one-thml ; if he refuses to entiT on the inheritance of Attius, his share is 
divided ecjually between Mjuivius and Titius, go that without himself enteiing on the 
inheritance t»f Attius, lie gets the third of Ti-ius and the half of his own third. But 
a third and a si\th together make one-lialf of the whole inheritance of Attius ; if he 
enters <in the inheritauce of Attius ho then gets his own third and the third of Titius, 
making together two-thirds. (1). 28, 5, 51), 7.) 


There w;is in old times another mode of acquisition under the Jus civile — 

that, n.'imely, by the right of arcrual {jus accrcscendi)^ which was of this 

kind. If a slave was owned in roinmon by Titius and another, and that 

other alone gave him freedom, cither by vindida or by will, in that case his 

share was lost and accrued to his partner. But it was the worst of examples 

that the slave should be defrauded of his freedom, and that as the result a 

loss should be indicted on his humaner masters, while to the sterner gain 

accrued. Regarding this, then, as altv^geihcr invidious, we have thought it 

needful to heal it with a dutiful remedy bv a constitution of ours. In it 

« « 

we have found a way by which the manumitter and his partner, and the 
slave that received his freedom, may all alike enjoy a boon from us. The 
freedom runs on and is effectual— indeed, to favour freedom, even the old 
legislators most plainly decided many points in defiance of the general rules. 
The man that gave it is allowed to rejoice that his liberality is confirmed. 
The partner, lastly, is kept from suffering any loss, for he receives a price 
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for the slave proportioned to his share of the ownership, as determined by 
us. 0* 2, 7» 4-) 

(3.) Custody of the Title-deeds. 

On a division of the property, in case of dispute, the judge 
settled who should have the title-deeds. (C. 3, 38, 5.) The 
title-deeds were not to be assigned to him that offered 
most for their custody. <D. 10, 2, 6.) They were either to 
be deposited in the temple of Vesta, or given to one of the 
heirs. If given to an heir, he must furnish copies to the other 
heirs, and bind himself to produce the original when required. 
The general rule was to prefer the he?r tliat had the largest 
share in the inheritance ; if they had equal shares, a sel(*ction 
was made by lot, or by agreement among themselves they 
might choose a third party, to wliom the documents should bo 
entrusted. (D. 10, 2,4, 3; D. 10, 2,0.) Other things being 
equal, a preference was to be given to the elder over tlic younger, 
to men over women, tofrechorn men over frccdimui, and gcneniilly 
to those of high(‘r over those of lower rank. (1). 22, 4, (>.) 

II. Duties of Joint-Ileirs in respect of Creditors. 

In respect of the sums due to or by the d(*ceased, th(\joint- 
heirs were not either joint-creditors or joint-debtors. E:ieh was 
severally liable or entitled according to his own share. Thus 
an heir for one-half could not sue any debtor of the deceased 
for more than one-half of the debt, nor be sued by a. creditor 
of the deceased for more than oue-half. This decision was 
established by the XII Tables. (C. 3, 3(), (J.) 

It is manifest that if an heir were responsible not merely for 
the debts in proportion to his own sliare, but had to ruahe good 
the default of all tlie otlier heirs, it would hav(^ been more; dan- 
gerous to accept a part than tlie whole of an inheritance. From 
this danger the heirs were fre(‘d by the provision of the XII 
Tables. But a grave inconveiiiejice necessarily resultcfl. A 
creditor of the deceased had to divide his claim into as many 
parts as there were heirs, and to sue each separately. So a 
debtor of the deceased was e.xpo.sed to as many actions as there 
were heirs. Two ways of avoiding this inconvenience were 
resorted ta The testator might apportion the debts among 
his heirs, requiring eacli to pay specific debts, and giving ewch 
an exclusive right to specific debts due to the deceased. 4’lie 
heirs were obliged to respect this assignment. (D. 10, 2, 20, 3.) 
Again, either by reciprocal stipulations or by order of a judge, 
the sums due to and by thtJ deceased might be divided. The 
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judge could not, indeed, make any heir a sole creditor or 
debtor in respect of any particular sum, but in a circuitous way 
the end in view was accomplished. When a sum was due to 
the deceased, the heir to whom the debt was assigned sued him 
partly in his own name, and partly as the agent of all the other 
heirs {procurator hi rein suam)^ and thus received the entire debt, 
the debtor obtaining at the same time a full discharge. When 
a debt was due by the deceased,- and one of the heirs to whom 
it was not assigned is sued for his part, he can require the heir 
that is obliged to pay the debt to come in and defend the action. 
But, df)ubtles8, this diif'not prejudice the creditor’s right against 
the other, if the lieirs sued failed to pay the whole of the debt. 
(D. 10, 2, 3 ; 1). 10, 2, 2, 5.) 

The rule of division does not apply to a creditor secured by 
mortgage. The heir to whom the thing mortgaged is given 
must pay the whole debt. (G. 4, 10, 2.) 

ill. Duties of Joint-Heirs to Legatees. 

1. Each of several lieirs is bound to jiay legacies (not speci- 
fically cliarged upon any lieir) in proportion to the projierty he 
gains, Imt no further, and is not obliged to make uj) any defi- 
eieney caused by the iiisolveney of any of the other heirs. 
(I). 31, 1, 33, pr.) 

Again, each heir is entitled, under the lex Falcldia, to a clear 
fourth of his share. 


The followinp: question has been raised : Suppose two heirs are appointed, 
say 'I'itius and Seius, and ihai the part given to Tiiius is cither entirely 
exhausted by legacies given tbanigh him by name, or burdened beyond 
measure : while tlirough Seius there arc left either no legacies at all, or 
legacies that reduce his share only one-lialf. Now Seius has a fourth of the 
whole inheritance or more ; is> ’1 itius then to be allowed to keep back nothing 
from the legacies lell tlirougli him ? 'J'he derision is that he can keep back 
enough to have ilie fourth pait ol his sliarc unimp.iired, For the account 
under the ttx is to be taken in the case of each heir singly, 

(j. 2, 22, I.) 


A testator left 40u auvH to Titius and Maeviiis. Tlie share of Titiuswan burdened 
with to the « xtriit of *JU(» aurri ; uiid the lii-ir, wliocvur ht* diould i)c, hatl to 

jKiy aiualuT luO tinrfl in h-;s'aoit-h. Maevin** tiki not acet-pC Titius cannot require a 
reservati<*n of a FoVh/oju huirth of ihe'JuU aunt charytd on the share ; hut a>, after 
paying HOO aitrti in hyacics, la* rvlains a clc^u- fourth of the whole, he must be content 
with that, lib ill, 1, dl. pr.) 

Oaiiie and Titius are each uiaile heini for one-fourth, and Gaius is ma<le heir for the 
other half, subject to u conditi<»n. If the coiuiition is fulfilltnl, the quarter and half 
tdiarus uf tlaius must be conjo.ncd for the pur^msc vd reckoning the FalciuuJH fourth. 

(1>. 35, 2, 37. a.) 
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Special Investitive Facts 

!• What words constitute heirs jointly ? 

The question is one of intention. Did the testator intend the 
persons named to take jointly or severally or successively t — 
that is, the second to take only if the first failed. 


Titius into Seius heres esto. \ 
TUitts heres esto into Seius. J 


Seius alone is heir. 


(D. 28, 6, 47, pr.) 

(1.) Primus et fratr is mciJiUi aeque heredes sunto. 

(2.) Primus et fratris meifilii heredes sunto. 

In the tirst instance, all arc lieirs jf>intly and in equal shares. In the second 
Primus gets one half, and the nephews the other half. •(D. 28, 5 , 13, pr.) 

Titius ex parte dimidia heres csto^ Seius cx parte dimidiu ; ex qua parte Sninn 
institui, ex eadem parte Semproniiis heres esto. Titius gets one- half, and Seius and 
Sempronius each a quarter. The true construction is that Seius and Sempruuius arc 
joint-heirs of one-half, and Titius sole heir of tlie other half. (D. 28, 5 , 15, pr.) 

2. The rules that determine the shares of the respective heirs. 


An inheritance is usually divided into twelve parts all inchidod 

under the name of the as. These parts, too, have their own names, 
answering to those from an ufida to an — namely thc.se : ufiJa ; sixtans 
(sixth part, i.c. 2 undae) ; (/uatfranK (fourth part, 3) ; tn\'ns (third part, 
/>. 4) ; (tive-twclfths, 5); semis (half, t.i . G) \ srptunv (seven- 

twelfths, ix. 7); bps (two-thirds, i.c. 8); dodrans (three-fourths, i.c. 9); 
dcxiaiis (ten-twelfths, i.c. lO; ; dcunx (elcven-tw elfilrs, i.c. 11); i.c. 12. 
But it is not necessary that there should be pi'cf isely twelve p.irts, for there 
are as many undue in the as as tlic testator wished. If, for instaine, a man 
names in his will one heir, and him, say cx sc/nissc., then the w hole as will 
contain six undue only ; because no man can die testate .is regaids [>,irt of 
his goods, and intestate as regards the other ))ait, unless iiuieeil he l>e a 
soldier, whose intention in m. iking the will is alone looked to. < m tlie oilier 
hand again, a man can di\ idc his inhcniamc into as many ttiuiac as he 
pleases. (J. 2, 14, 5.; 


An inheritiince was a uriiv<rsal Hucces-ion ; it iiK-ludcd tlio (d a nmn’H pro- 

^x'-rty and tniiisftTahli* ri^dits. An heir tin n f«.re r.Mild ni*t hu<'<’eed to a part of the 
property of <le('e;».se<l. it was cou-idere<l inctn^isti-nl with this piineiple to nl’ow one 
heir to take and anoth'T ah iufi .si it>>. It destroyrd tin* unity of the 

universal sucocHsion. But to thin rule the wilks i»f soMiors weie an exception. 

(1.) Each heir is assig^iicd a particular slitirc hy the ti stator. 


Let us see what the law is if a share is nrit as-.igneil, .and yet no one has 
been appointed heir without liaving a share assigned him . as when three 
heirs arc appointed, each to have a fourth. In this (.ise it is agreed ilic 
unassigned share tacitly accrues to each heir in proportion to his sh.ire, and 
is held ju-i as if (in the instance given^ they h.'ui been apfioinied by the 
will heirs each of one-third. Conversely, again, if the shares amoun! to more 
than an as. each is tacitly lessened; so tliat if, for instance, four heirs were 
appointed in the will, each to have a third, then tiic shares arc to be held just 
as if each had been appointed in Ae will heir of onc-fourtli. (J. 2, 14, 7.; 
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A. and B. atn named heiwt ; A. for one- fourth and B. for one-half. This is the same 
as giving A. one-third and B. two-thirds of the whole. There is no intestacy as to the 
remaining fourth. (D. 28, fJ, 13, 3.) 

A. and B. are heirH ; A. for 12 and B. for 6 parts. This is equivalent to making A. 
heir for two-tliirds anrl B. for one-third. (D. 28, 5, 13, 4.) 

A. and B. are tog<;thcr made Ixeirs for one as, and C. is made heir for one-half and 
one-sixtli of an a«. In this case the testator makes the as = 20 ounces, of which A. 
and B. get 6 each, and C. gets 8. (D. 28, -5, 13, 6.) 

Titius is heir for a third, B. for two-thirds, and then Titius for another sixth. 
Here the <w is equal to 14 ounces or parts, of which B. gets 8 and Titius a third (4) 
and a sixth (2), or in all 6. (1). 28, 5, 13, 7.) 

Clemens l*atr<»nuH in his will provided that if a son rfiould be bom to him, ho 
should be heir ; if two sf»ns, tll'y should lie heirs in equal parts ; so if two daughters : 
if a son and daughter, the sfin should get two parts and the daughter one. Two sons 
were born and (jne daugliter. Each <»f the sons gets two parts, and the daughter one, 
taking the as to consist of 5 parts. (D. 28, 81, pr.) 

(2.) Several arc made heirs, but nothing is said as to their 
respect ive sliaiv's. 

If more heirs than one are .appointed, a division of shares becomes 
necdfid only if ilie testatfir wislicd them not to inherit in equal shares. For 
it is stifiK iently certain tliat if no shares are named, then they are to inherit 
in equal shares. G- 2, 14, 6.) 

(3.) Several arc named heirs ; to some of them the testator 
assigns speeinc shares, to others none. It is in this case that 
the m()d(! of dividing an inheritance into twelve equal parte 
becomes of practical importance. 

But if tlic shares are expressly stated in the case of some, and anyone 
else is named willioul a sliarc, then if any part of the tis is wanting, he 
inherits that as his share ; and if more than one are ap[)ointcd in the will 
without shares, then they will all unite in taking that share. If, how- 
ever, the shares make up the full as, then tho.se named are called on to take 
half, and he or all of them the other half. It makes no difference whether 
it is the first or the middle one or the latest that is appointed in the will 
without a share, for that part is understood to be given him that is not 
assigned. (J.2, 14, 6.) 

If more than twelve ufuiae h-'ivc been distributed, the one that is 
apptwnted without a share will have all that is w’anting to make up two 
asses. In the same way, if the sum of two asses is already fully made up, 
he shall have what is wanting to a third. All these parts are afterwards 
called back to the standard of the <w, although there are more undae than 
the fis contains. (J. 2, 14, S.) 

A- Ml heir for one fourth, B. fi»r one-fourth, and C. without any part being named. 
C. gets one half of the whole. (1). 28, i>, 17, pr.) 

A-, g*’tN 6 ounces*, B. S, and C. is made heir for the residue. The shares of the 
heirs will be— A, thiw- twelfths, B, four-twelfths, and C. five-twelfths. (1). 28, 5, 87.) 

A. gets one-fourth, B. gets throe-fourths, C. is also hetc, but no part is men- 
tioned. As A. and B. togtlhex moke up one-a«, C. gets another as, and therefore 
C. gets one half of an at, and A. one-fourth, |k three-fourths of the remaining half. 
(U. 28, 6, 20, 1.) 
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“ I name Lucius Titius my heir for two parts, and Puhlius Maevius for one-fourth.** 
The testator is considered to have reckoned the as as consisting of three-fourths, of 
which Titius gets two and Maevius one. (D. 2S, 6, 7S, 1.) 

“I name Lucius Titius heir for 2 ounces. Gains Atticus for one part, Maevius for 
one part, and Seius for two parts.” Here Titius alone is considered to have a share 
assigned. He gets 2 ounces out of the as, the remaining 10 being divided, so that 
5 ounces go to Seius and 5 are divided equally between Maevius and Atticus. (D.2S, 
5, 47, 2.) 
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Third.— INVESTITIVE FACTS. 


I. 

TESTAMENTARY SUCCESSION. 


Fiist.— TlIEd’ORMAL Will {TESTAMEyTVM). 

I. Essential Elements in a Will. 

Having considered the juridical character of “ hertditas ” in the 
Roman law, and tlie Rights and Duties of the Heir (Ileres^ 
Bonorum posHPHHor)^ we now come tf) the Investitive Facts, or tlie 
modes ])y wdiieli a person becomes lieir, or, in other words, 
enters u])on an inluiritanee. Our first division is tlie inodes 
by which a universal sueeessor was a}>])ointed by some ex- 
jiression of the wishes of the deceased. This includes the 
Roman Will {'D‘Mutnentuui), 

But is a will nothing but an instrurncuit for appointing 
heirs? Are not iutiurs also naiiietl, and K‘gai*ies given by 
will ? hy then introduce the complex subject of testa- 

ments as merely an investitive fact a]>plying tt) “ ” 
'riio reason is tliat tlie i‘sseneo of a Roman Avill was the 
nominati«m of a universal sueeessor to a deceased person ; 
if a will faihal in that point, it was wholly and abst)luteh’ 
worthless; if it aeeoniplished that object, it could, but it 
need not, eiVect other purposes as wi*ll. In respect, there- 
fore, <d’ its juridical essence and valiility, a will was nothing 
more than a lawful mode of appointing an heir. Even after 
the great change made by Justinian, limiting the liability of 
the lieir (see ]>. Tat), the essence of tlie will coutinned to be 
the valid and sneeessful a]>pointment of an heir. If none of 
the heirs named in the will could or would accept the inheri- 
tance, the will was void, and the legacies failed of efleet.^ 

In adopting this arrangement, tlie fact is not overlooked 
that there was a tendeney in Roman law' throughout to give 
increasing imjx'rtanee to what has been described as an 


^ Henc« the iiiaxiin, Snuo pro p^rtr trstatu«, pt'o inte*tatu3 decctierc potest, 

(J, 2, 14, 5.) A will must di''|K>se of the whole i»roj>erty amlri^hu of the testator. 
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adventitious part of the -will ; namely, the distribution of the 
property of a deceased person in legacies. The heir, at least 
after the reforms of Justinian, was appointed for the sake of 
the legatees ; he was employed merely to wind up tlie esttite 
and distribute the effects of a dead person. Still, in contempla- 
tion of law, these — the real objects of the will — were entirely 
dependent on the appointment of an heir. If that failed, every- 
thing failed. Even Justinian did not go so far as to say that 

a will should not tail from want of an heir, wliich was the only 

% 

step required in order to put the law in harmony with practical 
wants. If the heir named refused to eister, the will collapsed. 
The acceptance of the heir appointed was the ke\ stone of the 
testamentary arch. 

Wliy was tliis ? Why did so practical a people as the Romans 
continue to submit to a law of wills, that for all juactical 
purposes was arbitrary and extremely inconvenient, continu- 
ally frustrating the objects of testators, and disuppoiiding 
intended legatees? I'lie explanation of this puz/Je is found 
in the fact that, in the time of Augustus, a new mode of 
expressing a last will was introduced, which succcssl’ully 
enabled testators to avoid all the snares ami ])iifallH of the 
law of tcstainents. I'lie mountain was too great to rcmiove, 
but a way was found of simply walking round it. ^Die de- 
vice invented for this purp(»se W'as the itdonnal will of the 
Roman law — codlrll/l. ^J'he name “eodieiT' is unlucky, be- 
cause it irresistibly suggests to aii English reader tlu^ idea 
that codlrll/l were merely a postscript to a ]>re-existing valid 
Avill. Rut rodlrilll might exist altijtuigli no will was previously 
made, tlie heirs alt Intestaio being the exeeiitors. ^J'lie codicdliy 
although in fact often dependent on a prior will, were in law 
quite independent of the will. Ib-re tlum was a ready means 
of avoiding the numerous dilKculties and complications arising 
from the law of wills. Rut this was not all. 'J'he ingenuity of 
the juris(*onsults served them in good stead l<»r courage. Tliey 
xvould not openly attack the time-lnuioiired testament, but 
they altered its cliaraeter by wjjat was known as the eodieillury 
clause.” This ]>rovided, as will be shown afterwards in detail, 
that if a will juoved informal, and so invalid, it shou Id be held 
to be “ coJiW///,” and so valid, and binding upon the heirs oA 
uiteiftato. In most instances this completely ju*e vented the 
frustration of the testator’s intentions through irregularities in 
the making of his will. 



TESTAMENTUM. 


766 

In order that a will should be an investitive fact of a liereditoB, 
two things were necessary — (1) a will valid at the death of 
the testator; and (2) acceptance of the inheritance by the per- 
sons named as heirs. A will may be valid when it is made, but 
be invalid at the time of testators death. 

Hence we must examine — (1) what is necessary to the initial 
validity of a will ; and (2) how a will initially valid may be 
revoked. 

In order that a will should be valid when made^ five things 
were necessary : — 

A. Certain forms mus^ be observed. 

B. Certain persons niiist be ex2)ressly disinherited or appumte<l 
heirs. 

C. Certain persons must be provided for. 

D. An heir (u* liciirs must be properly appointed. 

E. No legal incapacity in their sevwal parts must attach to — 
L The testator ; II. The witnesses ; or III. The heir- 

A. Foiais OF Wills. 

L—Obsolete Forms. 

1, Will made by special legislation in the Comitla, 

Of wills there were at first two kinds. One kind they used to make in 
the Comiiia Calata^ held twice a year for that purpose. (G. 2, 101.) 

Tho Comitia hvra roforred to ineaiiH the Comitia Curiata. Aldus Geilius says that 
in the wills were made and ** deteatatio mcrorum." 0|>iuion has differed in 

rej^ard tt) the meaning of “ di‘te»tati(k* Accnirding to De Coulanges, it refers to 
arrogation, when the J•er8<)n arrogated sfirreiniereJ his own family rites to pass into a 
new family and share its cullns. Tlie consent of tlie Pontiff seems to have related to 
the devolution of the sacred rites : and we gather fn>m Aldus Gellius that the will was 
a legislative enactment (ro/aaffi* ui <ywia »lln litres cs»et^ 7«ar rfK/aO'o jxipxUi suffriKjio 
conjirmalKitur). Apparently then, tho first Homan will Wiia a legislative act either 
Hubstitutiug new heirs for the natural heirs, or wliich is perhaps more likely, giving 
an heir to a man who would otherwise die without hen’s. This wdl was already 
obsolete in the time of Cieera (Du Urat. 5U.) 

2. Will made on tho eve of battle (in procinefu). 

The other kind was made when in battle array {/n proaru tu'^y that is, when 
they went forth to light in war ; for the w'ord procinctus means any army 
without baggage and in anus. (G. 2, 101.) 

A will {tcstiimcniuni) is so called because it attests the wdshes (iestaiio 
mentis) of the maker. (J. 2, 10, pr.) 

That we may not be in enure ignorance of anything ancient, we must 
know that in old times two kinds of wills were in use. Of these two kinds 
one was used in peace and tunes of case ; this was called tlie will in the 
Comttia C*tUUa : the other when they were about to go forth to biUtle ; this 
was called procinctunu (J. 2, 10, i.) 
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An army in ancient times veas simply the city in arms • the rtwiitia was simply 
the army at home and during peace. Plutarch, in his life of Coriolauus, says that 
when the soldiers were drawn up in battle array about to gi» forth tv> baitlo, thoy 
could make their wills by simply announcing to three or fmir witnesses tlu* names of 
those whom they wished to be heirs. The decay of this form of will-muUiug is 
remarked by Cicero. (Cic. Dc Xat. Deor. 2, 3.) 


It is extremely difficult, considerincr the scanty references to 
the subject in the authorities, to make out tlie character ot the 
w’ill in p?*ocincfu. AYas the testanieiitary power so fully reco*;- 
iiised, that the j^rivilege of the soldiers was siiuj^ly that release 
from forms which they undoubtedly enjoyed through latta* 
times? But Gains draws a clear line bet#veen that ancient form 

and the testaments I'f soldiers in his time. If the testamentary 

• 

power was jealously regarded as an eneroac'hment on the righls 
of the members of the family, ami only allowed in exc*e]>ti‘»nal 
cases, so to speak, by Act of Parliament, how was such facility 
given to the citizens in time of war? These are <]iK‘stions that, 
Avith the information we possess, it is not easy to answer. ^ 

3. AVill made by inanci patio. 


A third kind of will was afterwards added, made per at'x et libratn (with 
bronze and balance). By it a man that had not made a will eitlu-r in the 
Comitia Calaia or when in battle array, if he was pressed by the sudden 
approach of death, used to give a friend his hoiiM-hold {faiuilio} - that is, his 
patrimony by maucipt.itio \^C()n\ eyance) — and to ask him for wh.al ije wished 
to be given to each person after his death, 'i’his w ill is called per acs et 
libram^ because the whole procedure by jiuul ipotio. (th 2 , io 2 .) 

The former two kinds ol wills> li.i\e passed inU> disuse, 'this kiml alone, 
that is made per acs et iibrant^ has been letaincd in prn<ti(e. lint the 
arrangements are not now the same .is they used to be in okl tunes. Tlien 
the faniiliac eniptor (purchaser of tlie household that is, the person that 
received thcyi?w///«/ from the test.itoi In (on\e\ai:(e luldthe place of the 
heir. Him, therefore, the testator used li> (liarge : /aafia'it/uit j with wlial 
he wished to be given to each per-.on aft<T his death. But now- anrither 
person is appointed heir in the will, thr<»ugh whom the legacies arc left ; 
and some one else, for form’s sake and to coj'y the old law, is employed as 
famiiiac cniptor. (G. 2 . 103 .) 

The procedure in the matter i? as follows Tlic maker of the will .summons, 
just as in all other convenances, five witnesses, Kf>man cili/ens over puberty, 
and a balance holder {/ibripens) ; and after wining out his will, conveys his 
faviilia to some one for form’.s sake. At lliat stage the pure hascr u e> ilicsc 
words, “That \our fatiiitia and money are in m\ charge, protection tutebi), 
and keeping, ra-y/zre Ouiritium^ I affirm, and that you ina) be able to rightly 
make a will according to the kiw of the Slate, with this bronze, and, ’ as some 
add, “ balance of bronze, be it bought b) ine.’^ Then he siiikcs the b.ilancc 
with the bronze, and gives that piece <jf brc>nze to the testator as if by way of 
price. The testator ne.vt, holding the will lie has written t,ibu!a' ^ speaks 
thus: — “All ilii!>, as it is written on tlie-e tablets of wa-v, 1 so gi\c, so 
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bequeath, and so attest ; you, therefore, Quirites, bear me witness in this,” — 
this is called the nuncupatio (declaration).^ The word nuncupare means to 
name openly ; and undoubtedly what the testator has written specifically in 
the will, he appears in that general utterance to name and confirm. (G, 
2, 104.) 

A third kind of will was afterwards added, called per acs ei libr am, because 
the procedure took the form of a conveyance {mandpatio) — that is, an 
imaginary sale in the presence of five witnesses and a balance-holder, all 
Roman citizens over puberty, and of \\\^ familiae emptor, as he was called. 
But those two former kinds of wills have from of old passed into disuse ; 
that made per acs et libram lasted longer. But it also has in part ceased to 
be used. (J. 2, 10, i.) 

At firat tliiH will took effect as a Simple conveyance ; it really became a will only 
when the estate wjih conveyed to a purchaser merely for the sake of form, and the heir 
was tuit tlisclcHed until tlie death of the testator. Possibly this w'as the form of will 
referred to ])y the X 1 1 Tables. 

The If Hta in nit mu jtcr acs ct libram continued to exist after the time of Gaius, and is 
probably referred to in a constitution (O. Th. 4, 4, 3) of Honorius and Arcadius (a.d. 

as it was the rmly will bavin;; five witnesses. It could imt, however, have been 
rcHorb'd to afier a.d. when llonoriub and Theodu.dus established a les.s formal 
written will. 

4. The Pnetorian \\ ill. 

The I’ra'tor, however if seven witnesses have set their seals to the will, 
promises llic heirs appointed in it Imnortifu possession according to the terms 
of the will {sciundtfin lobu/os) ; if, tlicn, there is no one to whom the inherit- 
ance would belong by statutory right in case of intestacy, a brother for 
insiaiu c born of the same father, or a fatlicr’s brother, or brother’s son, — in 
that case the heirs ap])ointecl in tlic will ran retain the inheritance. The 
rule of law, indeed, is the same as if the will could nf)t take effect on some 
other ground - that the not been sold, for instance, or that the 

testator bad not spoken the words of the formal declaration, ((i. 2, 119.) 

But let us see whether or not a brother, or a father's brother, if there arc 
such, arc to be ])referred to ilic heirs appointed by the will. For a rescript 
of the Kmperor Antoninus points out that the claimants of bofiorum possessio, 
according to the terms of a will not rightly made, can defend themselves 
against pcrsi>ns that, as being successors in case of intestacy, bring a vindi- 
catio for the inluuii.inre by the eveepfio dolt molt, ((i. 2, 120.) 

The wilF jusi named were ascribed to the Jits di'i/e. But afterw'ards, 
under the cviui vif the Pnvtur, a dilTerent form of making walls was brought 
in. By this foun, u.uler the ///.< hottoi arittm, the testator was not required to 
convey away the pioperiy ; but the seals of seven witnesses were enough, 
although by the jusiteile the seals of witnesses were not necessary. (J. 2, 
10, 3.) 

^ Familiam pccuui nuf/ur tuam civfo wandatrJam, tuam ctistodrlamquc meant, quo tu 
juTtUstamentnmfa 'nr punsis sc 'iftufum Icfjrm jmUieam, hoc aerT,vt ut quidam atljiciunt 

aewaquc liltt'a, rsto mth* rvtpta ; kaer tta ut tn his tabu/is rerisf/ue sertpUi 

tuntf ifit do, tiu Irjo, t'ai rmur, trjquc tvs, Quiritts, testimonium mthi perhiOttote, 
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The principle npon which the Praetor interfered in this case 
is the same as that which appears in so many others — namely, 
to prevent the strict forms of law producing injiisiic'e. It is 
significant, however, that in allowing heirs to take in the 
absence of a pi*oper nKvncipcdio of nunciipettio^ the Prmtor 
required a new, less cumbrous, and more Jiiseful form instead. 
The will must be 8ealed,.and seven witnesses were required. The 
number seven was obtained by adding the ntf nud jumUiaft 

emptor to the five required in a will per aes et Uhram. That was 
the condition of his assistance, just as ^art performance was 
the condition of his assistance in enforcing inbannal contracts. 
But there is an important difference. In contract, the Prmtor 
interfercd to prevent in justice through a strict adherence to the 
forms of law ; in testaments, he interfered to prevent <lis- 
appointraent of the just expectations of the heirs, and the 
frustration of the testatoris wishes. Manifestly, however, there 
was less clamant reason for interfering to prevent disa])poftit- 
meiit of heirs than to check injustice and fraud. Accordingly, 
the Praetor did not give relief if there were any heirs iil> inten- 
tato^ having a special claim to the siua ession. Thus a pateruid 
uncle, bn)tlier’s son, or brother by the same father — the next of 
kin according to the artificial rules of the old law — could demand 
the inheritance against the heirs appointed by an informal will. 
The decision of Antoninus altered all that, and Ibrnied tlie first 
step in the ])r('ccss by which the Roman will was established 
in its filial shape. 

II. Forms of Romax Will ix tuk Time of Justixlv.v. 

1. Written Will. 


Step by 5tep men’s practice, and the amendments made by the constitutions, 
began to join the ; us chi /c and the I’outunan law into one harmonious \\ hole. 
It was settled, tlieieJ'ore, that at one and the same time, as the jus a<.ulc in 
B. wa.y required, sc\en vsiiiicsses must be employed; that these witnessc> 
must sign at the hnn, a point first found in the constitutions ; and that, as 
under the Pra tor’s edict, their seals sin raid be set to wills. Tliis br.inch of 
the law therefore seems to be threefold ( juf tripertitum). The witnesses, 
and their presence together in order to publish the will, come down from the 
JUS civile. The signatures of the testator and the witnesses at tlie loot arc 
drawn from the observances under the sacred constitutions, i’iie seals 
lastly, and the number of the witnesses, are due to the Prjjtor’s echti (J. 2, 
lo, 3 ) 

(1.) The will must either be written, or produced in the pre- 
sence of seven witnesses, all present together with the testator 
until the ceremony is finished ; and the witnesses must be present 

c 



770 


TESTAMENTUM. 


of their own accord, and by invitation. (D. 28, 1, 21, 2; D. 

28 , 1 , 20 , 8 .) 

(2.) The testator mnst sign the part of the will shown to the 
witnesses in their presence ; or if he cannot write, an eighth 
person must sign it for him in the presence of the witnesses. 
If the will is and purports to be written by the testator's own 
hand (hence called holograph), the absence of the signature is 
not fatal. (C. (1, 2;^ 21, pr.) 

(3.) The witnesses, at the same time and place, and in the 
.presence of the t(.‘statnr, must adliibit both their names and 
seals. (C. f), 23, 12 ; D. 28, 1, 22, 4.) 

liut the witnesses may all use one ring to seal the will — indeed, what if 
the seven rings were all cut alike ? — as Pomponius held. Kven with another 
man’s ring one may lawfully seal. (J. 2, lo, 5.) 

(4.) 'the whole transaction must be uninterrupted, and 
nmnixod with any other business {uno contextii). (D, 28, 1, 
21,3.) 


1 Tlio will nocfl not he in the tf’Btator'fi handwriting, and its contents need not be 
disedosed to tke witnoHseH. (C. 6, 2:i, 21, pr.) 

2” It makes no difference whether it is on tablets, or on paper, or on 
parchment, or on any other material, that the will is made. (J. 2, lo, I2.) 

3 I o all these under our constitution, to secure that wills shall be genuine 
and that no fraud sh.all be employed, this addition has been made, that the 
name of the heir shall be stated in the handwriting of the testator or of the 
witnesses, and tliat everything shall take place according to the tenor of that 
constitution. (J. 2, lo, 4.) 


Tlio constitution reforu’d to (C. C, 2”, 201 was fonn<l to ho pnxluotive (>f much 
inischii'f, in cinisetjiuiioi' <»f the igtuirnius* of testators of its pro\isioiis, or t>f their 
inulteiiti<in ; and it was repealed (Nov. 119, 9). 

4“ Puplieates imist each he Bealod. (I>. 28, 1. 24.) 

Of one will, too, several counterparts may be made, if each is made 
acrouling to the reiiuired forms. Sometimes this is necessary, as when a 
man is going to sea, and wishes to cam’ with him and also to leave at home 
a formal dcdniaiion of his deliberate intention. Countless other reasons 
also, ever threatening mcn\ tics, may make this needful. (J. 2, 10, 13.) 

2. Private Nuncupative or Oral Will. 

So much for walls made in writing. Put if a man wishes to do without 
writing in drawing up his w ill, according to the jus c/rv/c, let liim know that 
if he employs seven witneNses, and declares his wishes belore them, this is 
a thoroughly complete will according 10 .tlie jus civile^ and lirmly settled. 
(J. 2, 10, 14.) 


In ft constitution of Tlie<Hlt>sius and Valentinian (C. 6, 21, 2) this provision 

Wfts emlvoiliod, auhjcvt to the ruk^a as to the prebuuce of the witnesses ftlready stated 
(C. 6, 23, 2t>.J 
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3. Public Nuncupative Will. 

Without any formalities a person may declare his last will in 
the presence of a magistrate, or have a ineinoraiidum thereof 
entered on the records of the Court. (C. 0, 1^3, It).) 

III. Special Forms of Wills for Parxioular Classes. 

1. Soldiers. 

The careful observance of the rules just pven for drawinp: up wills has 
been relaxed by the imperial consiituiions in favour of soldiers, because of 
their ^^ant of skill. Their wills, although they have not employed the 
legal number of witnesses [nor conveyed iheW/aS/Z/a, nor made a fit/n 
nor observed any other formality recpiired in wills, are none the less rightly 
made, if only they have been engaged in service. (.)• 2, 1 1, pr. ; (k 2, 109.) 

This was very properly brought in by a const iiuiion of ours, and so in 
whatever shape their la^t w’ishes arc found, written or unwritten, the will 
takes effect as the expression of those wishes. lUit at the tinu's wlien they 
arc free from the hardships of service, and living eitlier elsewheic or in their 
own abodes, they cannot claim the aid of such a privilege. A will, igtlccd, 
even if they tire all>>wcd to m.ike, be(au>>c they ate soldiers; 
but it must be according to the law* common to all, .ind with the employment 
of all those observances, even in thei * wills, that we have just set out as 
necessary in the wills of civilians. (J. 2, 11, pr.) 

With express reference to soldiers’ wills the late Kmperor Trajan sent to 
Statilius Severus a rescrijit in these terms: — “ 'I'hc [irivilege granted to 
soldiers on service, f*f having their wills held v lid, lu* matter how tliey arc 
made, ought to 1 )C understood thus: — It ought fir t to be evident that ,i will 
was made ; this can be done without writing, even by flirrsc tliat arc not 
soldiers. 'I he <;ohlier, then, about whos^* goods a f|ni;stion is raised before 
you, if he called men together for the piirpo.se of defl.oing his last wishes, 
and spoke so as to make it ch ar whom he wi-he 1 to be his heir, and on 
whom he wished to bestow treedom, may be lield, though thcic was no 
writing, to liave made his will m iln'> way, and Ins wishes must be held valid. 
Hut if, as often happens in the course of talk, lie said to some one, ‘ I make 
you my heir,’ or ‘ 1 leave you my goods,’ tliK ought not to lx* respected as 
a will. No one has a greater intere.>t in refusing to admit sutli an ' varnple 
than the very per-^ons to wh<*in the privilege has been gi.inted. Imjt other- 
wise it would not be hard, alter the death of .any soltlier, for wllnes•^es to 
come forward and affirm that thev had heard the deceased say of anvone 
they thought lit that he left him Ins goods ; and lhu.s the true intentions of 
the deceased might be overturned.” 2. M, i.) 

This favaiur is granted lliem by the imperial t onslitutions only sr# long as 
they arc soldiers and live in camp. Hut veterans after their di-<hargc, or 
persons that though soldiers make a will when r»ot in camj), o.igiit to in.akc 
it according to the law common to all Roman citizens. A will, too, tliat they 
have made in camp not according to the law corntiionb in us»e Uf inmunc juK)y 
but in a way of their own choice, vvill be cffeciual after ihcir di^i h.irgc f.ir 

one vear onlv. Hut what if the testator dies within the vear. while the 

# ^ * 

appointed condition under \vhich*alonc the heir can lake is not fulldled within 
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the year ? Is the will to take effect as if a soldier's ? It is held that it does. 
(J- 2, II, 3.) 

Rut if a man, before becoming a soldier, has made a will, not valid in law 
{non jure)y and after becoming a soldier, and while engaged on service, 
has unsealed it and added or withdrawn some things, or has in any other 
way shown his w'ish that it should take effect as a soldier’s will, then we 
must say that the will is to take effect as if resulting from the fresh wishes 
of a soldier. (J. 2, 1 1, 4.) 


This privilogo was first granted for a limited time by Julius 
CeBsar, renow(-d by subsequent emperors, Titius, Domitian, 
Nerva, and finally established as a permanent part of the law 
under Trajan. (D. 29, 1, 1, pr.) 

The same privilege was allowed to seamen in the service of 
the State. (D. 37, 13, 1, 1.) 

It lasls only daring the time of service, and for one year after 
a soldier’s or sailor’s retirement. (D. 29, 1, 38, pr.) But if the 
soldier is dismissed for misconduct, the privilege is extinguished 
at once. (I). 29, 1, 2(J, pr.) 

We shall al'terwards see that' this is not the only point iu 
the making of wills ui)ou which soldiers were favoured. 

2. Wills of the Blind. 


Tlie wills of piM’swns suffering from blindness (whether con- 
genital or from disease) may be mado in the presence of seven 
witnesses willi llie aid of a notary {tabiilarius),. The testator 
must openly docluro the names, rank, and description of the 
heirs, and their shares, as also the legacies. 'i’he instruc- 
tions are to be written by tlio notary all at one sitting in the 
presence of the witnesses; and signe^l and seeded by them 
and him in the usual inanner. AVlicn a notary cannot be 
found, an eighth person who can wriio- is to take his 2)lace. 

(C. 6, 22, 8.) 

3. Wills of persons that cannot read. 

A constitution of Justinian applies to i^ersons that cannot read 
{rust id). It does not apply to the cities and camps of the 
Komuii World. Where, however, few are found able to rend and 
write, the old custom shall have the force of law ; and where 
witnesses cannot sign their names, it is enough if they are 
present. If sovou witnesses cannot be found, five, but not 
fewer, shall suffice. Tliese witnesses must know the names of 
the heirs. If any can read and write, they may sign for the 
other witnesses in their presence. (C. 6, 23, 31.) 

4 . Persons suffering frmu contagious disease. 

When the testator suffers lroui« contagious disease, seven 
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witnesses are required ; but if any of them are sufforinj^ from 
disease, the necessity of their being all present U'gether is 
dispensed with. (C. *(>, 23, 8.) 

5. Parents and Children. 

When a parent left his property among his children by an 
infoimal -will, liis dispositions took ef^e^^t^ as a trust ( fuJrIcofif 
This relief was given by Diocletian and ^laximian 
(C. 3, 3G, IG) and Constantine (C. 3, 3(>, 2G). Theodosius and 
Valentinian enacted that if the will refers to others than children, 
so much of it shall be void, and the property undisposed of go 
to the children. (C. i), 23, 21, 1.) 

IV. — Opening, Ptblication, and Inspection of Wills. 

Any judge had power to order a will to be produced and read 
in public. (C. G, 32, 1.) The Praetor laid jurisdiction to com- 
pel the witnesses to appear and acknowledge (D. 2‘.h 3,^4) or 
deny their seals. (D. 2ih 3, 5.) Paul gives tlie following 
acconiit of the formalities of opening a will. The witnesses 
that sealed the 'will, or the greater part of them, are to ho 
present (if tliat is iin]r)osail>le, special arrangements wer(‘ made, 
1). 29, 3, 7); and when tlu*}’ have recognised their sc'uIh, tlu' 
string is to be brokcui, and the will opened and read An 
opportunity is to be given for copying it, and thereafttn* it is to 
be sealed with an fdlicial seal, and (]eposit(‘d in flic* public 
archives, so that if the coj)ieR of it are fresh ones may be 

had from ihe original. (Paul, Sent. 4, G. 1.) In towns or 
municipalities, the opening and reading should take ]»Iace in 
tlie Fornni <^)r Hasilica between the second and tenth hour of the 
dav. 'I'his ought to be done in the j>resence of the magistrates 
and with witnesses of respectability. (Paul, Sent. 4, G, 2.) 
Whoever opens a wiW (dsewliere, or in any oth» r manner, is 
liable to a penalty of /lOOO sesterces. (Paul, Sent. 4, 'G, 2 A.) 
Tlie will should be «>}>en<*d within three or five days, if tlie 
person having the custody of it is in tlm same place where tlie 
testator died: if not, within the same time from the date of his 
return. (Paul, Sent. 4. G, 3.) 

Testaments, and all documents that are wont to be notified 
in the tax-office (ceNf^udle ojficium) slionld be kept there, and not 
be removed. (('. G, 23, 18.) Just inns refers to the atteiripts of 
the clergy to get jurisdiction over the publication r»f wills, and 
to take it away from the, Matjinter Censtis, It is absurd and 
scandalous, he says, that they should affect to be skilled in law ; 
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and he imposed on them for such offence a penalty of fifty 
pounds (lihrae). (C. 1, 3, 41.) 

A will — the most secret of documents before a testator^s 
death — becomes, after that event, in a manner a public deed, 
(D. 29, 3, 2, pr.) In any controversy regarding a will, the judge 
could order tlie persorf in whose custody it was (D. 29, 3, 2, 8) 
to produce it, in order tliat it miglit be read and copied. (D. 2, 
J5, G; D. 29, 3, 1, 1.) Inspection was not allowed, if tliere was 
a doubt as to whether the testator was dead. (D. 29, 3, 2, 4.) 
Moreover, the date of the will was not shown, because it might 
have helped forgcirs to give a consistent date to a fabricated 
will purporting to revoke the true will. (D. 29, 3, 2, 6.) 

Bi Disherison. 


If certain persons are not made heirs, or ex])ressly disinherited, 
the will is void. At tlie same time, there was no pevsfm that a 
test Ml >r was compelled to make his heir. He could disinlierit 
all, but he must do* so expressly. Persons were disinherited 
either as individuals (iiO))dnatim) or in a class {inter caetcron). 


A person is disinherited by name, either in the form, “ Let Titius, 
my son, be disinherited {cxhcrcs esto ) ; or in the form, ** Let my son 
be disinherited,” with his own name not added — if, that is, there is no other 
son. (J. 2, 13, I ; G. 2, 127.) 

It seems very strange that, tlirougliout the whole history of 
Rome, a rule so arbitrary should have been inflexibly main- 
tained, and instead of sttffering the tisual fate of the older 
parts i)f the law at the hands of Justinian, should have been made 
actually more stringent by him. The rule afforded no real pro- 
tection to the ])erson8 in question, because the testator’s power 
of exju’essly disinheriting them was uiujualilied. Testators 
Were bound, as will be shown under tlie next head, to leave a 
portbm of tlieir ]>roperty to their children, but they were not 
bound tv) make tliem heirs. Whence then so singular and 
inconvenient a rule — a rule that, owing to the ignorance or 
forgetfulness of testators, must constantly have defeated their 
testa uitMit ary dispositions ? 

The exjdanation is clearly given in a quotation from Paul in 
the Digest (D. 28, 2, 11), and throws an interesting light upon 
the early Roman ideas of inlieritaiice. Paul observes that 
there is a sort of copartuership in the family property between 
a father ( paterjdmilias) and his children. The very names 
( show this ; to the futnilia thej^ stand 

as one person, towards each other only in the natural relation 
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of father and son. When, therefore, the father dies, it is not 
so connect to say that they inherit his property, as that they 
acquire the free control of their own. Hence, altlnjugh they 
are not named heirs by the deceased, they are still owners of 
the family property. By the old customary law, children could 
not refuse to be heirs to their father ; th^ privilege of relnsal 
was bestowed on them by the Praetors. W as there not a time 
when also tlie father could not deprive them of the prv)perty ? 
Paul treats the children as being in possession until they are 
removed. The father has the power to remove tliem.aiul clear 
the ground for the introduction of ne^ heirs ; but unless ho 
exercises that power, they remain, and there is no place for the 
heirs intended. The standpoint of the law, then, is this: A 
man’s children are his natural heirs, and in a sense jt>int-owners 
of the family estate ; but either by the XII Tables, or by 
custom only confirmed by the Xll 'fables, he accpiired the 
right to eject those heirs, and put in whomsoever he pletised. 
The testamentary power was thus a usurpation ot the rights 
of the natural heirs. It was a power to set them aside. 
Whoever, therefore, wished to appoint otlier heirs, must first 
pave the way by disinheriting the natural heirs, and so leave 
the inlieritance open to the designated heirs to enter. We 
shall presently see how far eiiiupensation was provided for the 
natural heirs through the Querela inofficuhHi testuiueutu In 
sjieaking of ** natural heirs ” and “ family, it must he kept in 
mind that the ancient family as based on i\iv potei^Uis^ not that 
constituted by the tie of blood, is referred to. The persons 
that, if not made heirs, must be expressly disinlieiited, may le 
considered under four groups : — 


]. Thoi>e livinj;,' under the potf»tiU or wanun of the teHtat«>r at the time of makiujf 
his will, and who, if he were at that ni«inciit to die intehtatu, would bt IiIm hcirn. 
{Sui hei'tilca.) (Ulp. I raj'. 14.) 

2. Those not incliuled in (1.), that between the time of luakinj^ his will and 

his death are under his jxtirstos or manu«, and who by his death iiiteslute would 
succeed a« heirs. This hjcludts chilureu unborn at the time of his death, but born 
within ten ni<»nthfc afterwards. 

3. Einancii^ated ehiidien. 

4 . Adopted children. 

h. Changes by Justinian. 

1. Persons under the poienlas or mutius of the iestator at the 
time of making the will, who, if he were then to die ii 
would succeed as heirs. 
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In order, however, that a will may take effect in any case, it is not enough 
to observe the niles set forth above. A man that has a son in potestate 
ought to take care to appoint him heir, or to disinherit him by name ; for if 
he does not, but passes him over in silence, the will is void. So far is this 
carried that [as our teachers think] even if the son dies in the lifetime of 
the father there can be no heir under the will, because the will was bad from 
the first. (J. 2, 13, pr. ; G. 2, 123.) 

But the authors of the opposite school think otherwise. If, indeed, the 
son is alive at the time of his father’s death, undoubtedly he bars the heirs 
appointed in the will, and becomes a su2/s heres by way of intestacy ; and 
this they own. But if he is cut off before his father’s death, the inheritance 
can, they think, be entered on under the will, as there is no son to bar the 
way : because, of course, thty hold that the will was not made void from 
the first by the fact that the son was passed over. (G. 2, 123.) 

If a son is disinherited by his father, he ought to be disinherited by name ; 
for otherwise he cannot be disinherited. (G. 2, 127.) 

Acconliii;^ to tin* text of JuHlinian, it appears that the poict in dispute was settled 
in favour of Uie Hchool of 

Danglifers and other desccndantis of both sexes under 


As regards all the other children, if the testator passes them over the 
will takes effort. But the persons pas'jcd over come in {adcrcscunt) for a 
share ahmg with the heirs appointed in the will ; if the lalUT arc stti heredes, 
for share and share alike ; if they arc outsiders, for half tlic piopcrly. For 
instance, if a man appoints say three sons hcir.s, and passes over a daughter, 
then the daughter comes in as an heir for one-h)uvlh ; and, besides, the 
Bra'tor also protects her in this share, because she would have had it in 
case of inic'^tacy. If, however, he appoints outsiders his lieirs, and passes 
o\cr a daughter, then the vlaughter comes in and is made heir of one-half. 
All we h.nc said of a daughter we sliall understand to be said of a grandson, 
and also of all descendants, whether male or female. (G. 2, 124.) 

What tlien 1 Although daughters, accoriling to what we have said, with- 
draw' from the heirs aj)pointcd in the will one-half only, yet the Praetor 
promises them bonorum posse&sio contrary to the terms of the will {cotitra 
fnbuhis) ; and on this principle outside heirs arc shut off from the whole in- 
heritance, and become heirs sine re. ((i. 2, 125.) 

The result of this bonorum possessio no doifot would be, that there would 
be no ddierence between females and males, liut lately the Emperor 
Antoninus pointed out in a rrscri]>t that female sitnc hcredes are not to obtain 
more by bonorum possessio than the\ would by their right to come in {jus 
(idcrescendi'\. The like rule holds ft>r emancipated females ; namely this, 
that what they would have had by their right to come in if they had been 
suae hetedes^ that they aic to liavc by means of bonorum possessio. {G. 
2, 126.) 

But descendants, male or female, can be disinherited, not only bv name but 
as “ all others that is in this way, “ Let all others be disinherited.” These 
words are usually thrown in after the appointment of the heir. This is so, 
however, only by the jus eiviie. AL 2, 12S' as restored.} 
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The Praetor orders all males, both sons and all others — jjrandsons that is, 
and great-grandsons— to be disinherited byname. Female children, how- 
ever— daughters that is, and granddaughters, and great-granddaughters - 
may be disinherited either by name or as included in “ all others.” (G. 2, 
129, as restored.) 

As regards daughters or other descendants through males, whether male 
or female, this rule was not in ancient times observed. But if they were not 
named as heirs in the will, or disinherited, the will was not thereby invali- 
dated ; only they were afforded a right to come in for a fixed share ; more- 
over, it was not necessary for ascendants to disinherit such persons by name, 
but it was lawful to do this by including them among “ all others.” (J. 2, 

13, pr-) ^ 

From the circumstance that the Pr®tor and the Emperors nmde the law on the 
subject of disherison vary with the law of intestate succession, it is jwrhaps not 
improbable that the distinction in sec. 1‘24 of Gains throws us back a time when 
the right of daughters to the succession was not sf) clearly estahli^lual as Uk* right of 
sons. It may be an indifmtion (»f a preference of the male to the female line that had 
disappeared eveu'se early as the XII Tables. 


2, Persons falling niKler the pofpfifafi or mamts after tlie w 
is made, but before the testator's death. In this class is 
included posthiunons children of the testator. 

(1.) Posthiunons children (pofitumi). These are children of 
tlie testator, who if born in his lifetime wonhl have been under 
his and entitled to succeed him if he dic»l intestaU^. 


Posthumous dc.'ircndanis ought to be either appointed hciis or dis- 
inherited. In one ic>pect they aie all on the same footing ; n.unely this, 
that whether it is a posthumous son or any of the other desrcnd.inls, male 
or female, that is passed over, the will takes effect, but is aftcrwaiiN bioken 
by the birth of a posthumous dcscemkinl, male or female, and on tliat 
ground wholly invalidated. If, therefore, a woman, fmm whom theic is hope 
of posthumous issuc, miscarncs, thcie is nothing to b.ir the lieiis named in 
the will from entering on the inlienl.mce. I‘'ein.ile>, imleed, weic usually 
disinherited cither by name, or as iiuludcd in “all olheis,*’ pro\ ided only 
that if they were disinherited as included in “all others,” some ieg.icy should 
be left them, that they might not seem to be j>asscd over through forgetful- 
ness. But male posthumous descendants — a son that is, and so on could 
not, it was held, be rightly disinherited, except by name, in tliis way, 
namely: — “Let \\hate\cr son m'i> be born to me be disinherited." (j. 2, 
13, I ; G. 2, 130-132, as restored.) 


The form for posthumou* grandebUdren heira was introduced by (Jallim 

Aquilius, hence tlie name— Aquiliani. (D. ‘JS, 2, 20, j>r.) It ran in the follow- 
ing terms : — ** If my «on die in my lifetiine, then if any granrU<m or gran<Mau,,'htc*r by 
him is bom to me after my dcath,*within ten months of the death of my (k^h let them 
be heirs.'* 

Ulpian put it simply that the so/zt wsy was to disinherit male po>*tUumouj* children 
expressly {naminatm). (Ulp. Frag. 22, 22.) 

(2.) In the same position as pos\humous descendants are those that by 
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succeeding to the position of a suns heres become as if by being born after- 
wards sui hcredes to their ascendants. Suppose, for instance, a man has a 
son, and by him a grandson or granddaughter in his potestas, then because 
the son is a degree before the other, he alone has the rights of a suns hercs^ 
although the grandson also and the granddaughter, his children, are in the 
potcstas. If now the son dies in the father’s lifetime, or in any other 
way you please passes out of his potestas^ then at once the grandson or 
granddaughter succeeds to his portion, and they obtain in that way the 
rights of sui hcredes just as if they had been born afterwards. In order, 
then, that his will may not be broken in that way, the testator must, just as 
he ought citlier to appoint as heir or to disinherit by name the son himself, 
that his will may not be^rongly made, so also cither appoint as heir or 
disinherit a grandson or granddaughter by that son. For if not, if the son 
perchance dies in his lifetime, then the grandson or grand. laughter, by suc- 
ceeding to his portion just as if born afterwards, will break the will. This 
was looketl forward to in the lex Junta VcUaca^ which points out a way of 
disinheriting them like that used for posthumous children [the males by 
name, ilic females cither by name or as included under “all others,” pro- 
vided only that to the latter some legacy is left.] (J. 2, 13, 2 ; G. 2, 133-134, 
as fcslorcd.) 


When Kuch f?rnnd(‘liil(lren art; horn after the nialdns of the will, during the life- 
time of the testator, they must he e xpressly disiuhn it ed or nuido heirs. (1>. 28, 
29, 12.) Tlio (late of the Ux Junta Vdlaca U uncertaiu ; u&ual date given iu A.D. 4d. 
Hence the iminc /‘ontumi Wilacani. 


3. Kiiijuieipated children. 

Kmantipnted sons it is by the /Vav cirilc unncccs'=;ary either to appoint as 
heirs or to disinherit ; because they are not sui hcrcdcs. But the Prietor 
orders all, females as well as males, if they arc not appointed heirs, to be 
disinherited ; the males [even of a lower degree] by name, the females as 
included among “all others.” If, however, they are neither appointed heirs 
nor disinheiited as we have said abo\e, the Piaiur piumises them bonorum 
posscssio conir.iry to the terms of the will. (J. 2, 13, 3 ; G. 2, 135.) 

By the old ci\il law, succesHion went to the family as constituted hy the potestat ; 
and therefore emaneipated children had no part in the inheritance to tlieir parents. 
But when the Prietors enaVded them t<» succeed, the corollary seems to have been 
made, that they must be expressly disinherituil. This shows that the rule of exjnesa 
disherison was in harmony with public sentiment, otherwise it \(ould ne\er have been 
extended t(* a cose where it was not recpiired hy the old law. 

4. Adopted and arrogated cliildren. 

Adopted children, as long as they are in the poUstas of their adopted 
father, arc held to have the same rights as children beg»>iien in lawful mar- 
riage. They must therefore be either ap;minted heirs or disinherited, 
according to what we ha\c set forth in regard to children by birth. But if 
emancipated by their adopted father, neither by the jus civile, nor so far 
as regards the Pnvtor's edict, are they reckoned among his descendants. 
On this principle it is that conversely, as far as regards their parent by 
birth, so long as they arc in the family of their adoption they are reckoned 
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as outsiders, so that it is not necessar>- either to appoint them heirs or to 
disinherit them. But when emancipated by their adopted father, they then 
at once come to be in the same case in which they would have been if 
emancipated by their actual father by birth. (J. 2, 13, 4,) 

Under the legislation of Justinian, the atl opting father, except when he was an 
ascendant by blood, was not reijuired to make the adopted son heir. 

5. Final changes by Justinian. * j 

Such were the niles brought in by antiquity. But we hold that between 
males and females in this branch of law there is no ilifTcu ncc ; for in tlie 
procreation of men, both alike discharge a natural duly. 'I'hc ancient 
statute of the XII 'rabies also called all alike to the succession in cases of 
intestacy, and this the I ’razors afterwards seem To have f«»lIowed. By a 
constitution, therefore, we have brought in a s!mj)Ic aiul uniform law for 
sons and daughters, and all other descendants through inalLs, not only for 
those actually born, but also for the posthuin»>us ; .ind li.ive provitled that 
all, whetlicr st/i heniUs or emancipated, must be eithei appointed heirs or 
disinherited byname. If this is not done, the effect in in\ alidatmg the wills 
of the ascendants, and in taking away llie inhei nance, is ilie same as 
if sons arc passed over, whether they are s/// hirt- u's or einaiu ip.ued,«or 
whether they have been already born, or being still m the uomb li.ut' been 
born afterwards. As reg.iid> adoptcil children aKo wc b.ive bioiiglit in a 
fixed arrangement, winch is contained in the constitution we ha\e passed 
about iidojitcd children. (J. 2, 13, 5.) 

This change faithfully followed the pniclice of the Pra lor^ in n( t omm">I.itiug the 
rules of disherlHon to the rules of inte.**t;4te 


(). Til certain cases natural 
mention. 


lu irH eouIJ be 


jias^etl witlioiif 


r. A mother or a mother’s father need not eillicr a[»poinl as heirs or tli 
inherit their dcsiremlanis, but can lea\e them out. I ndeed, sdein e on the 
part of a mother, or of her father, and of all asceiulant-i on the muihei’'» side, 
is as effectual as disinhcnlmg on a father’s part. .Nor, indeed, need a 
mother ciisinlicrit a son or daughter, (>r a inoiher’.s father a grandson or 
granddaughter by his daughter, if he <»r slic is not app' anted lieir ; and this 
whether we intpiirc as to the /;/.r <»r as to llie cdui of the I’l.it »r by 

which he promises bonorutn /tosscssuf contrary to llie liums of the will to 
descendants that are passed over. Anoilu*r support, howtvti, i-> leservcd 
for them, which will be made plain to you a little later. I'J. 2, 13, 7.) 

A W’oman never bad j^<fte»tas. Her children, tlnTcffirc, were iu»t fxii }tt ri»hn, and 
had no right to her j»ro|)eity apart from her teHtainent or the Hr 
Orphitianum. The same rea*oiiing uppIioH to her father and othi r a. 

The reference in the end of the tKx:tiuu U to the legitim {((^Uinui jMjrliu) jucrtently 
to be described. 

2. If a soldier engaged on service makes a will, and docs not disinherit 
his children, either already bom or j osihumous, by name, but passes them 
over in silence, and this not in ignorance whether he has children, the impe- 
rial constitutions provide that his silence shall have the same effect as it he 
had disinherited the children by name. 0. 2, 13, 6.) 
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c. Legitim {Legitima Portio). 

A will is void if tlie parents or children, or, in certain cases, 
the brothers and sisters, of the testator are disinherited. 

Under tire last head (B.) it appeared that a will was void 
■unless certain persons were expressly appointed heirs or disin- 
heritejd ; under the present head tall to be considered the cases 
where disherison was fatal to the will. What was the ground 
upon which the liornan law imposed on testators the duty of 
providing for certain persons, under a penalty of having their 
entire testamentary <lisj)osition made void ^ 

Since ascendants often without cause either disinherit their descendants 
or leave them out, a rule has been brought in that descendants may bring an 
action inoJUUcioso Icstamenio (to have the will -set aside as undutiful), when 
they complain that they have been unjustly passed over or unjustly disin- 
herited. It is brought under colour of the plea that the ascendants were not 
of sound mind'wlx^n they drew up tlie will. Hut the meaning of this is not 
ihKt the ascendant was really mad, but that the will, though rightly made, 
disregarded the duty of natural affcclion : for if he were really mad, the will 
is no will at all. (J. 2, 18, pr.) 

Evidently lliis principle of Roman l.w must be traced to the 
same origin as the rule requiring express dislierison. It follows 
from the community of interest that the clnldren had wdth the 
fatlier in the family property. That j)roperty was gathered by 
their lielj) as well as iiis (for by tiie poicstas the father became 
owiK.T of all tliat ac'crued to or was gained by his son), and it 
would have been extremely harsli to allow him to betpicath the 
whole of the pro])erty to strangers. It is to be remarked, how- 
ever, tlint tliere is a notable distinction between the class of 
peisons thjit must he expressly disinherited, and those to whom 
some property must be left. I'he former class, as has been 
pointed out, was based on a purely technical idea — namely, 
that until they were put out, the childreu living under the 
potfstag of any one became at once, on his decease, his heirs, 
lienee, in the subsecjueiit changes made as to tlie persons that 
required to be disinherited, the order of intestate succession 
was closely followed. But the duty of a testator to make some 
provision for his childreu was based on a moral rather than on 
a technical cemeeption. When tlie. testamentary power was 
first sanctioned, it was recognised as an invasion of the rights 
of the family ; but no hard and fast line was adopted to prevent 
the testator leaving liis family destitute. Just as during his 
bfe he was bound to jirovide tor' his tainily, but not according 



LEGITIM 


to any fixed amount settled by law, so in leaving tbe property 
away from the family he was apparently left to his discretion. 
Moreover, gross misconduct on the part of the children was 
regarded as a just reason for disinheriting them. The obliga- 
tion to leave something to his children stood fri>m the first on 
a moral basis, and hence the class of persons to benefit by it 
did not vary according to the expansion of Jechnical rules, but 
was based on tiie natiu*al family relations us arising from the 
tie of blood. 

At first the amount that testators must leave was not fixed, 
and the cliildren were allowed to rtvsort the desperate ex- 
pedient of upsetting the will, only when no other means existed 
by which they could obtain rethx*ss. 


Persons that in virtue of anv other riijlu come into the inheritance in 
whole or in part, cannot take piorccclin^s to liavc the will set asule as iin- 
dutiful. Ilut post lunn OILS chililicn can ; for there i> no other in viitue 

of which they can come into the inheritance. (J. 2, rS, 2.’i ^ 

A person under the tkgQ of puherty i* nmjc^ated, Thu )u*ro^'jiU>r dislnlMTiU him 
and dies. The will in not void, be<MUSf lu* liu-* IiIk fourth uenmlino to the eoiiNtitution 
of Antoninus I’ius. The qucrcLu iuojicioid tfslaiiuaU is tlurcforc cxeluiled. (Id. 6, 
•2, 8,15.) 

The subject may be considered under tiie foll«>uiiii; heatls : - 

1. Tbe diitv of te>t‘itors. 

(1.) Tile persons to whom sonn tbin^' must be left. 

(2.) 'I ha uinount that must b«- left. 

('!.) Satisfaction of Ic^dtnn otlurwise than by p stHinent. 

2. Limitations t<i this duty. 

(I.) Antin'.,' from misconduct i»f the perwins to wlioin the liuty Is owed. 

(2 ) Spteial ex( eptioii. 

3. The effect on a will, when some, but not eiiou^dj, j*rt»]'erly is left to Mutisfy th« 
legitim. 

1. Dutv of te.stators. 


(i.) Not only are descendant*; allowed to hrin;.; against an asrcnd.int’s 
w’ill the charge that it i.s iintluiilul, but ascendants too c.m bring the charge 
against a descendant’s will. A Mster, 11101 cover, or a brother, is under 
the sacred constitutions piefcired to base perb(>ns appointed bcirs by will ; 
they cannot, howe\cr, on that ar< ount, take proceedings against all heirs. 
Kinsfolk more rciuuie th.in oroiheis and sisters can in no way take pro- 
ceedings ; or if they do, they cannot w in. J, 2, iS, 1.) 

Not only children by birth, but children adopted according to the 
arrangement made by our constitution, can bring an action to have the 
will set aside as undutifirl ; but only if there is no other right in virtue of 
which they can come into the goods of the deceased. (J. 2, 18, 2 .) 


A W'oman adopts chiMren She is not bound to leave them anything, hecauso 
adoption has only a limited effect w’hen made by women. (L. 5, 2, 29, 3.) But 
abe must provide for her children by birth. (I'aui, Sent. 4, 5, 2.) 
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A father that hae given his son in adoption has a right to legitim from them, 
(D. 6 , 2 , 80, pr.) 

According to the constitution of Constantine (a.d. 819) (C. Th. 2, 19, 1), onij 
consanguineous brothers, and not sisters or uterine brothers (t.e. having one mother, 
but a different father), had this privilege. In Justinian’s Code, sisters have the 
same privilege, but uterine brothers are still excluded. (C. 3, 28, 27.) Their 
right also was restricted. The right of children and parents as against each other 
was absolute against alh heirs (D. r>, 2, 31, 1), but the right of consanguineous 
brothers and sisters was ffiily against heirs of bad character (^ut infamxae vd 
turpitudinh, vel levU notae mamta adi^jurfjaiitur). This refers to persons of bad 
or doubtful rejnitation, or even to freedmen, unless they have deserved their reward 
by extraordinary services to the deceased. The preference of such persons to the 
brothers and sisters of the testator was, as it were, adding insult to injury, and these 
two things combined enabled them to upset the wilL 

(2.) "J'lie Jiiriount that must be left. 

The aniouTit, after tlie analogy of the le^r Falcidia^ is one 
quarter of the amount the complainant would have obtained 
bad tlie deceased died witliout making a will. (I). 5, 2, 8, 6.) 

A man ought to have a fourth in order to disable him from bringing an 
action to have the will set aside as iindutiful. (J. 2, 18, 6.) 

Hut in saying a fourth, we must be understood to mean that whether 
there is one person or more than one allowed to bring this action, to him or 
them one-fourth may be given, to be divided among them proportionally, 
each taking onc-ft)urlh of his share instead of the whole. (J. 2, 18, 7.) 

Jusliiiijin altervd this projtorti(*ii in the case nf children, and enacted that when a 
testator had any chililren not exet eding four, he must leave to them one third of his 
entire ]»n»perty ; if they exceeded four, then oiie-ludf. (Nov. IS, 1.) I’y the* old law, 
each of four <’}iildren woubl li.ave got and been « ntitled to as legitim, 

in (irder to I'n vent the (^urn fa ((.sfaninttl. Vmler tin* new rule, e uh gets a 

fourth of a third - ?.r., of the vvlode. If there are five children, each by the old 
rule woid<l have got ^ x P of the inheritanee; under the new rule they get 
in - (?. If tlore are six ebildren, by the old rule each would have got 

vV “ (i ^ D* I’y Hie new rule each geU yj ~ ^ 

(3.) Satisiaction of legitim. 

The fourth may be given by way of inheritance, or of legacy, or of a trust, 
or as a gift in prospect of death, or as a present i/!/rr in those cases 

only that are mentioned in our constitution, or in the other ways contained 
in the conbUlutions. (J. 2, 18, 6.) 

If a testator made liia Bon sole heir, tbe (juerela could not be 
brought, however much the property might be burdened with 
debts Jiud legiaeiea ; but the sou had always the benefit of the 
Falcidian fourtli. (Paul. Sent. 4, 5, o.) 

In A.D. 2Tlh Zeno enacted that if a testator had given a 
dowry (dos) or sou’s portion (don Uio ante nnpiias), the amount 
80 sett I Oil in marriage should be reckoned as part of their 
legitim. (C. 3, 28, 2i).) 

There was inure doubt as to other gifts made during life. 
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Ulpian says, if a gift is made expressly in satisfaction of the 
legitim, it should avail so far as it goes, to exhaust tlje duty of 
the donor ; at all events, he says, it must be considered as part 
of the inheritance lor the purpose of Imtchpot {collatio), (D. 5, 
2, 25, pr.) 

If a son accepts money from his father, and agree’*, in con- 
sideration of it, not to demand his legitim, the pact is no Xkw 
to his suing for the full amount of his legitim on the death of 
his father, (Paul, Sent, 4, 5, 8.) If, however, tlie father has 
dunng his life given him money on the exjiress condition that 


it was to be in })art satisfaction of his legitiin, and the son after 
the father’s di ath has kept the gifts, he cannot nps* t tlie will, 
but may compel the lieirs to make up the delieieuey, if any 
exists. (C. .‘I 2 IS, o5, 2.) 

2, Restrictions on tlie duty of testat(»r. 

(1.) Arising Irom the misconduct of jjcrsons to whom the 
legitim was due. ^ 

As the duty of the testitor was based on a moral claim, it 
ceased t(> exist if there was grave misconduct on the part of 
the persons entitled. For a long time there was no dclinite 
standard by wliicli the delinqueneics of children should bo 
judged, as there was at first no dclinite share of tie* inherit- 
ance they could claim. The question was one for the disrretion 
of the judge, guided by jirecedeiits and oec’asional imperial 
C’onstitiitions. It will suffice, h(»wev(‘r, to give the causes of 
disherison as tluy wen* finally settled by Justinian. In order 
to deprive a j)crson of liis legitim, it was necessary tli.at the 
testator sliouhl specify in his will for what reason In; exorcised 
his power of dislierison. JJiese reasons were all connected with 
a breach of j)ateriuil, filial, or fraternal duty. (Nov. 115, J. 


Croimis kok Disiniiekiting a Guild. 

1". Afmultinj: the parent 

2“. Other anrl raceful injury. 

3’. AccuHin*: tie parent ‘-f any crime, except treaxon. 

4°. Axsociatin:: with tiahliler« in witehcraft. 

fi*. Attemptinir the parent’s life by or otherwise. 

6“, Adultery with fathcr’w wife or enneubiue. 

7^ Infoniiinj^ against a parent, and piiUiii(^ him ^reat 

8“. lUfuBinj: to V>ec<ime Kur^ty for a parent to procure hin rc-baxe from nruton. 

9°. Successfully frustratin*; an attempt of a parent to make a will, the parent 
afterwards b>ein '4 enabled to d<» »o, 

10®. Following the profession of comic actor or gIa<liator, excejit when the parent 
did so too. 

11®. A daughter pro.stitutiug hernAf, or marrying a freedraan without her f«arent^s 
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consent. But she was excused if a dowry and husband were not provided for her 
before she was twenty-five. 

12**. Neglecting to take charge of an insane parent. 

13*. Neglecting, although able, to redeem u parent from captivity. 

14". Heterodoxy of the child : orthodoxy is to be in communion with the Church, 
and to hold the faith as settled by the Councils of Nicaea, Constantinople, Ephesus,, 
and Chalcedon. (Nov. 115, 3, 14.) ^ 

Grounds for Disimieritino Parents- (Nov. 115, 4.) 

Of the reasons above given, the following numbers apply reciprocally to offences by 
parents against childrt;ii :~No8. 3, S, 6, 9. 12, 13, 14. As regards 14, there is a 
notable provisi<»ji in the Code. If the parent is heretical and the child orthodox, the 
latter is to have its legitim notwithstanding any offence it may commit against the 
parent. If it Is free from, offufee, then the child must get -as much‘ as it would have 
obtained if its parent had died intestate. (C. 1, 5, 13.) 


Grounds fob Disinheuitino Brothers- and Sisters. (Nov. 22, 47< pr,) 

1. Attempts on the life of the testator by his brother or sister. 

2. Accusation of a ca])ital offence. 

3. Kiuleav<un*ing to dej»rivc liim of his- property. 

(2^) Special exemption from duty of providinf^ legitim. 

A soldier making his will while on service w’as not obliged 
to leave anything to his parents, children, or brothers, or sisters. 
(D. 5, 2, 27, 2 ; (J. H, 28, if ; C. 3, 28, 24.) But, as in the instances 
already metilioned, the privilege was confined to soldiera on 
service, and did n<»t belong to veterans. (D. 5, 2, 8, 3.) 

3. T1 »e effect on a will of a failure to provide the legitim. 

(1.) AVheii nothing was left to the person entitleil to legitim,, 
and on that ground the will whs attacked, the re.sult was to 
make the will void and create an intestacy. (D. o, 2, 8, 1 ; 
C. 3, 28, 30, 1.) The petitioner recovered the inheritance, either- 
as lleres or as Bonotuun Possessory according to the nature of his 
title; the gilts of liberty were annulled; the legacies w’ero' 
made void, and if they had been paid before the contrt)versy 
was raised, the money could be demanded back. (D. 5, 2, 8,. 
16.) The successful petitioner must admit all that are equally 
near with him to tiie testator in the order of succession, unless 
they refused to join in the suit, nr renounced their claim. (£>. -5^ 


* Jiis 9r}item rr ru txhrrn jUinn asto:- 
!<i jHttrrm feriat, si malaimit ti; 

Carrrrr o^nclnsum si nef/lifftU ; aut 
Crimini* accuset ; vrl pore! iutidias ; 

St dedertt d<xmnum gravt ; si nec ab kssU rtdsnUt;- 
Testarnr t'sUt ; sc socictque tnalis ; 

Si inimtts srqtutur ; rUietiH tuiuJr 
orthodoxus ; jUiOy <i 
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If there was more than one heir named in the will, it might 
happen that as against some the petitioner might succeed, and 
against others fail. 

A mother died, having named two heirs in her will — her daughter Seia for a quarter 
and a stranger for three quarters, leaving another daughter, Sempronia, wholly unpro> 
vided for. Sempronia brings her complaint, and succeeds. What are Uie rights ul 
Seia ? Sempronia petitions for and obtains the half of ike inheritance, Seia retaining 
her jwrtion as heir in respect of the other half. This was supposed conflict with a 
favourite technical rule, that a person could not die as to {tart of his property testate, 
and as to part intestate, and that the universal successors must come in under one 
right or the other. This rule, however, di<l not apply tt> case's like the present ; it was 
enough if the will provided for the whole inheritance at the time it was made. The 
Delect to provide the legitim for Sempnmia made tKh will voidable oidy, not void. 
(D. 5, 2, 24 ; D. 6, 2, 15, 2 ; D. 6, 2, li>.) 

In such a case, when a will is only partially set aside, what is the effect on the 
legacies and gifts of freedom ? The rule, as stated by the Km}>eror Gordian (a.D. 240), 
was, that inasmuch as the {>etitioner succeeded ab she was releAse<l from the 

legacies including fidticommism), but was bound to respect and sup{>ort the beijuests 
of freedom. (C. 3, 28, 18.) 

The effect, then, of wholly failing to provide legitim, was to 
make the will voidable at the instance of the person unprovided 
for. But this might be prevented by various circumstances, 

(1*,) Acquiescence by the persons disappointed in the act of the testator. This 
acquiescence might be exjdicit (I), fi, 2, 31, ?), t>r inferred from the acts of the |>erson 
disapiKiintcd. The acceptance <*f a lc*gjicy was conclusive, In'cause unless the will were 
treated as valid, the legacy was not due. (1>. 34, 9, ft, pr. ) So if the person buys the 
inheritance, or any property in it, from the heirs, or hires land fr<mi them, t>r pays them 
what he ovred to the testator, or does any other act recognising their title, he is 
debarred from upsetting the will. (I). .5, 2, 23, 1 ; (\ 3, 2.^^, 8, 1.) 

Exception. — If a /u/r?ry acting on account of a pupHius actually in his 
protection {tutcla\ receives a legacy under his father’s will, although nothing 
has been left the tutor himself by his father, he can none the less bring an 
action on his own account to have his father’s will set aside as undutiful. 

(J. 2, 18, 4.) 

Conversely, if on account of his pupillus^ to w hom nothing has been left, 
he brings his action, and is overcome, he himself docs not lose a legacy left 
him in the same will. (J. 2, 18, 5.) 

(2“.) When the diMherifton if due to ignorance. 

A mother believing her soldier aon to be killed, maile no provision for him in her 
will. He can claim the inhrr.tance ab intatato (1). .'i, 2, 27, 4), but accc»rding to a 
decree of Hadrian, only on con<iition that be pays the legacies, and gives effect to the 
bequests of freedom. (H. 5, 2, 2S. ) 

(3*.) If the heir iloes nt)t defend the inheritance when it is attacked by a person 
claiming legitim, and judgment g<jes by default, the legacies and liuquests of 
freedom are not affected. The Heir alone, against whom the action is brought, is 
bound by it. (D. 5, 2, 17, 1 ; D. 49, 1, 14, 1.) 

(4®.) If on a suit being brought, a compromise {Iramactio) is made with the heirs, 
the will remains valid, and the legacies must be paid, and bequests of freedom 
carried out. (D. 5, 2, 29, 2.) 
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(2.) If the testator leaves something, but not enough, to 
satisfy the legitim. 

All this must be taken to apply to those cases only where nothing* at all 
has been left in the testator’s will. Our constitution brought this in out of 
respect to nature. But if any share of the inheritance, however small, or 
anything is left them, then the complaint that the will is undutiful (de 
officioso querela) is at rest ; only what they lack must be made up to them to 
the amount of a fourth of their legal portion, although no clause was thrown 
in directing it to be made up at the discretion of a good man. (J. 2, i8, 3.) 

At first the law was very strict, and even when the heirs incliuled some of the 
testator’s children, the child left out was not compelled to ask the amount to be made 
up, but c«»uld upset the will, ^aul. Sent. 4, 5, 7.) Previous to the change made by 
Justinian (f^ 3, 28, IJO, pr.), a clause was usually inserted in wills, that if the provi- 
sion for the legitim should prove insufficient, the heirs should increase it to the proper 
amount («/ nuid viinus foret, ei mjiplrretur). The effect was, that as the person 
could sue f(»r a HU]iplement under this clause, he could nol resort to the querela 
inofficioiti tenfamniti, iKJcause that remedy was allnw’cd only when no other was avail- 
ahle. 1'he enactment of Justinian made that clause a rule for all wills, so that 
whether the clause was inserted or not, if anything was left in satisfaction of legitim, 
it prevented the will being made void. (C. iJ, 28, 36, pr.) The will was to be 
supported, but the legitim must be satisfied. 


D. Appotntmknt and Substitution of Heirs. 


The esReiitial object, of a will was to appoint an heir. If no 
legaijies were given, and there were no persons to disinherit, 
a will iniglit cousint of no more lhan five words, “Be Lucius 
Titius niy heir” {J.vrivs I'iiius vrilti hrrea esto) ; or if it were a 
mnicu])ativo will, in jireseuee of the heir designated, three 
words sufficed, “ Be Lucius lieir” (Lucius Iiercs esto), (1). ^8, 
5, 1, 1.) The uppointiiient of heirs will be considered under 


four heads. 

1. Simple appointment of heirs. (Juslltutio hereilum.) 

2. Substitution of heirs to take in default of persons 
nominated. (Snhstitutio vulffaj'is,) 

8. Substitution of heirs to a child under puberty. (Substituiio 
pupil laris,) 

4. Substitutiou of heirs to insane persons. (Substitutio 


1. Appointment of Heirs (Institutio hei'edum), 

1. The proper part of the will for the appointment of the 
heirs is immediately after the disherison of those requiring to be 
disinherited. (D. 28, 5, 1, pr.) If a legacy were given before 
the appointment of the heirs, it was void, because it depended 
upon the designation of the heirs (Ulp. Frag. 24, 15); and 
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according to the Sabinians, but not the ProcuHana^ even the 
nomination of tutores was void, although that took nothing 
away from the inheritance. (Paul, Sent. 3, i\ 2.) But Justinian 
altered the law upon this point, and declared that a will should 
be valid and perfect although the appointment of the lairs did 
not precede the giving of legacies. (See Legacy, Tliird Period.) 

2. Tlie form of appointment. 


It is not, however, enough, in order that the will may take effect under the 
JUS civile^ to observe all we have set forth above as to the sale ot \\\f^ Jamtlta 
and the witnesses, and the fom^al declaration. Heforc .'ll! else, must care- 
fully inquire whether the heir h.as been appointed with the customary 
formalities. If he has been appointed m any other uay, the fact that the 
testator has sold his has employed the witnesses, and li.is formally 

declared the v\ill in the v\ay %\e ha\e stated above, i'» ol no .av'ai). I he 
formal mode of appointment is this, “ Let 'l itius be hen ; ” but the form, “ 1 
order that 1 itius be heir," seems now to be approved. I he lorm, however, 
“ I wish Titius to be heir,” is not approved ; and the forms, “ I appoint 
him heir ” ^ I itium ht redem tnsHtuo^ ; and again, “ 1 make him iieir 
/aa’<?), most disapprove. (G. 2, 115-117.) 

In A. I), mil, (*<»n'<tantiu8 and (’onstanR «*nnf*t«*d that what»*vi>r the form of wordii 
U'»ed, the appointment of heir** nhould he \aiui it the intention of the U’Hiator could 
lie clearly ascertained. ^C. 0, 2d, If). ) lint the ai»|»inntinent inust lie in exproHii 
language ; it coulil not lie inferrtsl from the testator tlirowuig u|>i>n a duticM 

lielonging to the licir, as to pay ileliiH or kgacks. (1>. 2S, f>, Gr>.) 

3. All lu'ir could not l»o appointed for Kpecific articles or 
property of llie testator {t'jc vertn rv). An Iieir avjis a nni versa! 
successor, but to make liini successor to speeilie articles was to 
convert liiin into a singular snoeessor. Sneli an appointment 
(lid not, however, invalidatt? the will ; the eliuise spreitN ing the 
articles was reje(‘ted as superllnous, as it it liad never been 
written. (l>. o, 1, 4.) But if there were several lieirs, such 
an ajipointinent was treated as a ])rc-legaf v ( j railnjati m) \ 
t.€», as HonK'thing to be taken out oi the iiihei itance bidore 
it was divided among tlie lieirs, thus putting tlie recipient in 
the position of a legatee, and subjecting him to a deduction 
of the Faleidian lourth. 


A |K:rson appointe I a freedman heir of hi* maternal property in Pannonia, and 
Titius to Ic heir of hn paternal property in Syna. Thi-« is construed as an <Niual 
division, but in a partition the judge will follow the wi-kc'^ of tlic tesUtor, havuijf 
regard to the rights of each heir to a halcidian fourth. (Ih J**, pf*) 

Two heirs are named, one to the Cornelian esUte, and the other to the Libyan. 
One of the pro{K;rties is three -fourths, the other one-ft.urlh of the wealth of the 
deceased. The two heirs will take e«|ual shares, as being aji|K>inted without any parU 
assigned, but on a partition each will be entitle<l to the estate sj^cifically left hi^ 
(D. 28, 5, 35, pr.) Aa, however, they are* equal in law, each must pay one-half of tba 
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dMM ; and if the debti exhenst ell that is left to one, then the appointment is vend. 
Otherwise, the things bequeathed are subject to a deduction of a Ealcidian fourth, as 
in the case of l^;acies. (D. 28, 5, 35, 1.) 

By a constitution of Justinian, if some of the heirs were 
appointed for particular things, and others for an aliquot part 
of the inheritance, or without the addition of any shares, the 
former were to be* regarded simply as legatees, and those 
named with an aliquot share, or no share of the inheritance, 
were alone to be heirs. (C. 6, 24, 13.) 

4. An heir cannot be appointed from a fixed time or for a fixed time, — 
as ‘‘five years after I die,”<er “from such and such kalends,” or “until such 
and such kalends let him be heir.” The addition of the day must, it is held, 
be regarded as idle ; and everything is just as if the heir had been appointed 
unconditionally, (j. 2, 14, 9.) 

5. Conditional appointment. 

An heir can be appointed either simply {pure) or conditionally. (J. 2, 

An impossible condition in the appointment of heirs, and in legacies, as 
also in trusts and grants of freedom, is regarded as if it had never been 
written {pro non scripto). (J. 2, 14, 10.) 

If more conditions than one are appended to the appointment, then 
if they are put jointly — as, for instance, “ If that and that are done ” — all 
must be obeyed ; but if alternatively— as, for instance, “ If that or that is 
done” — it is enough to comply with anyone at pleasure. (J* 2, 14, ii.) 

The subject of conditions will be discussed under Legacy. 

II. Common Substitution ( Vulgaris suhstitutio). 

1. Substitution of a single heir for a single nominated heir. 

Sometimes we make two or more degrees of heirs, thus : — “ Let Lucius 
Titius be my heir ; and decide within the first hundred days after you know 
and can. Unless you so decide, be disinherited. Then let Maevius be my 
heir, and decide within the hundred days,” ^ and so on. We can go on to 
make as many substitutes as we please. (G. 2, 174.) 

A man can in his will make several degrees of heirs ; as, for instance, 
“If he is not to be heir, let such and such another be heir.” Then the 
testator may go on to substitute as many as he pleases, and to appoint, as a 
last resort, a slave necessary heir. (J. 2, 15, pr.) 

If then the heir appointed in the first degree decides to enter on the in- 
heritance, he becomes heir, and the substitute is shut out. If he does not 
decide, he is set aside, even although he acts as heir {pro herede)^ and into 
his place the substitute next comes ; and so on if there are several degrees, 
in each singly on the like principle. But if a time to decide {cretio) is given 


> lAxeiiU Titiiu KertM ttto^ cemitoque in diebui proxitnU, quibus tcie* 

poteruqut. Qnodni ita crei'cru, exheret uto, IStm Maevius hens uto cemUoque in 
diebui ociUam. « 
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without words to disinherit, that is as follows : ** If you do not decide, then 
let Publius Maevius be my heir,” the effect is found to be quite different ; 
because if the first omits to decide, but acts as heir, the substitute is ad- 
mitted to a share, and both become heirs with equal shares. If, however, 
he neither decides nor acts as heir, he is undoubtedly set aside altogether, 
and the substitute succeeds to the whole inheritance. But Sabinus held 
that so long as the first can decide, and in that way become heir, even 
although he has not acted as heir, the substitute is not let in : \> hcrcas once 
the time for deciding has come to an end, though acting as an heir, he lets 

in the substitute. But bv the other school it was held that even if some of 

0 

the time for deciding still remained over, yet by acting as heir he let in the 
substitute for a share, and could no longer turn back to decide. ((). 2, 
176-178.) • 

A w’ill, even after the death of the teutator, did not operate as an investitive fact 
of the herrditfu ; it was simply a formal offur of the inheritance which, until it was 
accepted, hod no effect. Hence a formal acceptance was newssary in onler to excludo 
the substitute. As soon as the {Hsrsou named became heir, the jK>»sibility of the sub- 
stitute succeeding wa-s de8troye<l. (C. 6, 2d, f» ; D. 2'.*, 2, 7, j*r.) The passage from 
Gaius has no place in the later law, but its full explanation must be reserved fur a 
later stage. « 

Excep j'ION. — If a testator thinks another man's slave is a paterfamilias^ 
and appoints him his heir, or if he docs not become heir, names Maevius as 
his substitute ; and if that slave, by his master's orders, enters on the inherit- 
ance, Maevius is let in for a share ; for the words, “ If he is not to be heir,” 
used of a man that the testator knows to be subject to anollier's power, are 
taken thus : — “ If he neither is to he heir nor makes any one else heir.” But 
when they arc used of a man that the testator thinks a patcrfamiiiasy the 
meaning is : — “ If he has not acquired the inheritance for himself, or for the 
person to whose power he has afterwards come to be subject.” 'I his was 
settled by Tiberius Caesar in regard to his own slave J’arthcnius. (J. 2, 

Two distinct objects were served by substitution. (1.) It 
provided aj^aiiist a failure of the will through the death or 
refusal of the heir appointed ; and by adding on successive 
substitutes, and finally substituting a slave, the risk of an in- 
testacy was greatly reduced. (2.) During tlie whole of the 
Empire, until Justiniaiv the laws of escheat (lecjen cadumriae) 
were in force, and in certain cases the shares of deceased heirs 
went to the Exchequer instead of to the co-heirs. (Sec j». 7/>8.) 
This danger was entirely removed by reciprocal substitution 
of the co-heirs. Thus, if A. and B. arc named heirs, and A. is 
substituted in default of B., or B. in default of A., there is no 
opportunity for the E.xchequer to come in. But although sub- 
stitution had the same general effect as the jui cLccrescendi^ 
some difference existed between them. 

(1.) The occrMCoufi took effect Vithout the coneeat, and even io oppcieitioo to 
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(2.) The representatives of a deceased heir, succeeding in his place, took by the jtu 
ctecretcendi ; but if several co-heirs are reciprocally substituted, the shares of those 
that refuse go wholly to the surviving heirs. (D. 28, 6, 45, 1.) 

(3.) A difference emerged when there were several co-heirs. (See p. 768.) 

2 , Substitution when more than one heir is nominated. 

We may lawfully name as substitutes either one or more, and that either 
in the place of one, or again in the place of more than one. (G. 2, 175O 

Several may be named as substitutes in the place of one, or one in the 
place of several, or one in the place of one , or the heirs appointed may be 
made substitutes to one afcother in turn. (J. 2, 15, !•} 

X. appoints A. as heir for B. for ^ ; and if B. fails to enter as heir, then C. is 
to take B. does not enter. C. gets ^ as B. ’s substitute, and i as being bimself 
appointed. (D. 28, 5, 9, 15.) 

X. appoints A. as heir for B. for J ; and if A. does not become heir, then C. to 
hare Suppose A. enters ; A. and B. get each and C. is excluded. If A. does 
not enter, bow much should C. get ? The answer given is, thatB. gets 6, and C. gets 
9 p|.rtH ; tlio as being taken as equal to 15 ounces. Their shares stand to each other 
as— A : J : ; J ; ^ : : 2 ; 3 : : 6* ; 9. (D. 28, 5, 15, 1.) In this case, therefore, C. 

taken d parts as B.’s sulfstitute, and 3 parts as a nominee himself. (D, 28, 5, 16.) 

(1.) A KubHtitute of a substitute is a substitute to the heir 
appointed. (Sii/js^/fuius suhstituto est suhstitutus hatituto,] 

But if an heir is appointed, and a co-heir is made his substitute, and 
then .sff/nc third person made substitute to both, the late Emperors Severus 
and Antoninus decided by a rescript that no distinction should be made, 
but that the substitute should be let in for botli shares. (J. 2, 15,3.) 

Titius and Gains are co-h«Mrs. Titius is Huhstitiite for Gaius, and Sempronins for 
TitiuH. Titius dies hehire the testator, and (Jains refuses. Manifestly Sempronius 
will get the share of 'I’itins ; hut will he get the share of (Jaius, U» whom he was not 
suhsiituted t If (Jaius died first, and Titius hecasue substitute, he acquired a right to 
the whole, and of course Sempronius had the same right. But when the share of 
(Jaius iie\er in any way accrued to Titius, it was difticult to see how it could pass 
from him t<* Seiii]>i'oiiiu8. This diffioulty was removed h\ the rule btateJ iu the text. 

(1). 28. (), 27.) 

A. and 1’,. are co-heirs. B. is substitute to A. C. is substitute to B. B. never 
took, iior A. 0. gets the whole. 

(2.) Reciprocal substitution established a species of jus ac^ 
cresceuJI, notwithstanding the /<\r Julia tt Papia Poppaea. 

A., B., C., D. are nomin.ited lieiiw, and reciprocally sulistituted (fosque omna 
invicrm siihstituo). A., B., and C. enter on the iiiheritaiiee. I>. refu''e> ; afterwards 
C. dies. 'I’he share of D. goes to A., B., aiul C. then C.’s share goes to A. and B., 
and not to C.’s heirs. (1). 28, 6, 23.) 

X. app<>inte<l Titius and his son heirs, and substituted tliem reciprocally. Then 
he ad<le<i as heirs (Jaius, Marcus, and Maevius, and added, ** 1 sub>titute all recipro- 
cally." Held that this clause did not apply to father and sou, who were specially 
substituted the one for the *»iher. tl>. 28, <',•■11, ) 
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If lieirs are appointed with unequal shares, and made substitutes to one 
another in turn, without any mention therein of shares, the testator is held 
to have given them the same shares as substitutes that he gave them in the 
appointment So a rescript of the late Emperor Pius settled. (J. 2, i >, 2,) 

A. is heir for 1 ounce, B. for 8, and C. for | om . C. repudiates. C/s ^ uiimjfardad 
as made up of 9 parts, of which 1 accrues to A., and 8 to B., unless an intention to 
the contrary is clearly expressed by the testator. (D. 2^ «, 24.) 


III. Substitution for children (Suhstitntio Pupillaris), 

1. DiflFerence between common and pupillary subatitution. 

To his descendants under puberty that a man has in his potestasy not only 
can he name a substitute, as in the manner abov^tated — that is, so that if he 
has not heirs the other shall be his heir ; but in one respect he can go further, 
so that if he has heirs, and they die while still under puberty, some one shall 
be their heir. For instance, a man may speak thus : — “ Let Titius my son 
be my heir. If my son shall not be my heir, or if he shall be my heir, and 
dies before he comes to be his own tutor" that is, comes to puberty), “then 
let Scius be my heir.”* Now, in this rase, if the son is not heir, the sub- 
stitute becomes the father’s heir. Hut if the stm is heir, and dies before 
puberty, then the substitute becomes the son’s heir. For usage has appointed 
that, when descendants are of such an age as to be unable to rn.ike a will for 
themselves, their ascendants may make it for them. (J. 2, 10, pr. ; (i. 2, 
179-180.) 

In a substitution to ^pupiUu^ therefore {pupilloris suhstitutio')^ arranged 
after the fashion already stated, there are in a wav two wills one the 
father’s, €and the other the son’s- just as if the son had appointed an heir to 
himself. At all events, assuredly the one wall governs two cases ; that is, two 
inheritances. (J. 2, 16, 2 ; G. 2, 180.) 

No one can make a will for his dC'Cenflants, unless he makes one for him- 
self too. The will for the pufnilu^ is imleed a p.irt of the fatlu r's wiM. and 
follows upon it ; and st) entirely, th.i' if the f.ilhcr's will c.innnt take effect, 
not even the son's can. (J. 2, 16. 5.; 


2. 8uch can he made only by a joiterjauiUittH to 

children under liis and the Hnlmtitntion cannot he pont- 

poned beyond the ag^e id’ pnh«*rty. Hcnctr no pupillary Ktihstitn- 
tion can be made for eiiiaiii ipated children. (Ih 28 , h, 2, pr. ) 
d'lie children nui8t b(* under the juttonfa^ both at the time of 
making; the will and of the terstatiir’H death. (D, 28 , h, 41 , 2.) 


To a male, therefore, uj) to fourteen, a substitute can be appointed ; t<» a 
female up to twelve. If tins time goes by, the appointment of a substitute 
vanishes away. (J. 2, 16, 8.) 


But the substitution might be for a less period, until the child 
reached ten, and anothef substitute might take tliencebirward 
to fourteen. (U. 28, 6, *d8, 1 ; L). 28^ fj, 43, 1.) 


* Titiua iiliuM mrus herti mihi (Uo : rijuiutt mrug hnn tni/ti rum eril, Mivt ittre* erU 
€t prius morncUur, quam tn Jtuam iuUlStm vencrit tunc ^cius heret 
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Not only to the descendants under puberty that they appoint their heirs 
can ascendants name substitutes, so that if the descendants become their 
heirs, and die before the age of puberty, their heir may be the man the 
ascendants wish ; but also to those they disinherit. Therefore, in that case 
whatever the pupillus acquires by inheritances, or legacies, or gifts of near 
kinsfolk and friends, all belongs to the substitute. (J. 2, i6, 4 ; G. 2, 182.) 

All we have said aboqf naming substitutes to descendants under puberty, 
whether they are appointed heirs or disinherited, we must understand like- 
wise of posthumous children. (J. 2, 16, 4 ; G. 2, 183.) 

To an outsider, or to a son over puberty that is appointed heir, no one 
can name a substitute, so that if the outsider or grown-up son becomes heir, 
and dies within a fixed time, that other may be his heir. This only is 
allowed : the testator may And him by a trust to give up to another his in- 
heritance, in whole or in part. The nature of this right we will lay down in 
its proper place. (J. 2, 16, 9 ; G. 2, 184.) 

The father cannot make the eubstitute to hia child heir to hia own property and 
not alao to the child’s ; auch a aubatitution would be againat the rule that an heir 
cannot be ajipointed to definite things. (D. 28, 6, 41, 8.) Hence the aubatitute muat 
be heir not only to the father’s inheritance, but alao to the child’a. (D. 28, 6, 10, 5.) 
The et.ceptions are not important. (D. 28, 6, 16, pr.) Converaely, the aubatitute to 
a child cannot take the child’a property without the father’s (D. 28, 6, 10, 2), nor can 
an heir under the father’s will, who is alao suhatituted for the child, enter on the 
father'a inheritance, without also acce]>ting the child’s. (D. 28, 6, 10, 3.) If the 
child did not enter on the father’s inheritance, the hotter opinion was that the sub- 
atitute need not take both (D. 29, 2, 42 ; D. 28, 6, 12) ; but from this opinion some 
jurists dissented. (D. 42, fi, 28.) 

It is usual to guard the pupillus from the risk of plots against him, after 
the parent’s death, in this manner : The common way to appoint a sub- 
stitute is to do it openly {vul^^aris substilufio), tliat is, in the place in which 
we appoint the pupillus heir : for it calls the substitute to the inheritance 
only if the pupillus never becomes heir at all. This happens when he dies 
in the lifetime of the parent. In that case we cannot suspect the substitute 
of any wrong-doing ; since, while the testator lives, no one knows anything 
that is written in the will. liut the other appointment of a substitute by 
which we call one in even although the pupillus has become heir if he dies 
under puberty, we w'rite on tablets lower down. These tablets we seal up 
with a thread and with wax of their own ; and in the earlier tablets we 
provide that the low'cr tablets shall not be opened while our son is still alive 
and under puberty. Hut it is far safer to have both kinds of appointment 
sealed up apart in tablets lower down. For if they are (not) sealed up and 
set apart as w’c have said, it can be understood from the earlier that in the 
other too the same person is the substitute. (G. 2, 181.) 

But if anyone is so apprehensive as to fear that his son while still a 
pupillus may, from the fact that a substitute to him has been openly ap- 
pointed, be exposed after his death to the risk of plots, he ought to proceed 
thus : — The appointment of a substitute in the common w'ay ought to be made 
openly and in the first part of the will ; but the other appointment calling in 
a substitute in case the pupillus should become heir and die under the age of 
puberty, ought to be written separately, and in the lower part of the will. This 
latter part, then, he ought to seal up with a thread and with wax of its own ; 
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and in the earlier part of the will he ought to provide that the lower tablets 
are not to be opened while his son is alive and still under the age of puberty. 
In any case this is plain, that the appointment of a substitute to a son under 
puberty takes effect none the less because it is written in the same tablet in 
which the testator appoints him his heir, dangerous though this may be to 
the pupi/lus. (J. 2, 1 6, 3.) 

So entirely were the son's and father's wills held to b% one that the Pra*tor was 
satisfied with seven seals for both. (D. 28, 6, 20, pr.) But the father's will mi^»ht 
be in writing and the son's oral, or the father's oral and the son's in writing. (D. 2'', 
6, 20, 1.) The father's will must, however, precede the pupillary substitution in unler 
of time (D. 28, 6, 16, 1), even when they are made at the same sitting. (D. 28. 6, 
20, pr.) Moreover, the father ought to appoint his own heirs first, before substituting 
for his son. (D. 28, 6, 2, 4.) • 

Either to each descendant singly, or to the one that shall die last under 
the age of puberty, a substitute can be appointed : to each singly if he wishes 
none of them to die intestate ; to the last if he wishes the right of regular 
inheritance to be kept unbroken among them. (J. 2, 16, 6.) 

A substitute to a child under puberty may be appointed either by name, 
as ** Titius,” or generally as whoever is to be my heir.” These latter words 
call in as substitutes, on the death of the son under puberty, all that ^avc 
been appointed heirs in the will, and have become heirs each to the share in 
which he was made heir. (J. 2, 16, 7.) 

The form, “Whoever shall be my heir, let him be heir to my son while under the 
age of puberty,'* is called by the commentators “ hrevilofiua'' It was ci»n»truod t<> 
apply only to the testamentary heirs app<»intetl by the will. (D. 28. 6, 8, 1.) 

X. appointed heirs, Titius, and Gaius X.’sson, a child. JMiievius was Mubstituted 
for Titius, and “ Whoever under the above writing sh.'ill l>e iny heir ” was sulmtituted 
for Gaius. n'itiu.s did not enter. Alaevius entereil. Tlien Givius died. Moevius 
got the .share of (iaius as a pujiillary Ku)»stitute. (I>. 2H, 6, Ii4, 1.) 

X. appointed heirs, his son Titius a child, and Stichus a slave of Marcus. He 
added a clause, “ vVhoever is heir to me. let the same be heir to my son.” Stichus 
entered by command of his master. Held that Marcus couhl not be substitute for 
Titius, because his name did not apiHjar as heir in the will. (D. 2*^, •», •*».) 

X. ap}K)inted heirs his two sons under pul>erty, subHtitutirig them for i-ach other, 
and, for the survivor of them, Titius. The true construction of the clause was that 
the two sons were sulistitutes in the first degree, and only in default of both did 
Titius come in as a substitute in the second degree. (I>. 28, 6, 25.) 

IV. Substitution for the insane — SuffMtitutio Kremphiris, 

Stirred up by this principle, we have gone on to place in our Code a con- 
stitution providing that if ascendants have children, or grandchildren, or 
great-grandchildren, of whatever sex or degree, that are of unsound mind, 
then they may lawfully, although these descendants are over puberty, 
appoint as substitutes any determinate persons, after the example of the 
appointment of substitutes Xo^pupUli. Ifi however, the descendants come 
again to their senses, then this appointment of a substitute is invalidated. 
This also follows the example in the case of the pupilius; for there too, 
after he has grown up, the appointment is invalidated. (J. 2, 16, i.) 

Before Justiniau, a parent of a dumb or iusane eon or 
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daug^hter could, even after they had reached puberty, make a 
substitute for them on leave being obtained by special petition 
to the Emperor. This substitution lasted until the disability 
was removed. (D, 28, 6, 43, pr.) Justinian allowed this 
privilege in all cases without any petition, subject to the 
following rules (C. % 26, 9) : — 

1. A parent of either sex may substitute to any insane child 

2. Such parent could not do so without leaving to the child 
its legitim (Jegitima portio), 

3. If the insane person has any children, these must be sub- 
stituted ; and failing l^em, the children of the testator. 


E. Incapacity {Testament/ pactio). 

If, therefore, we are asking whether a will can take effect, we ought, first 
of all, to observe whether the maker had testamcnti factio (capacity to take 
anyj)art in making a will or any benefit under a will). If he had, then next 
we must inquire whether he made his will according to the rule of the civil 
law — unless, indeed, he is a soldier; for they, because of their excessive 
want of skill, arc, as wc have said, allowed to make a will in any way they 
please, or in any way they can. (^G. 2, 1 14.) 

In the case of outside heirs this rule is observed, that there must be 
testameuii faiiio with them, whether they themselves are appointed heirs, or 
persons in their potestas. At two times this is looked into — at the time of 
making the will, in order that the appointment may stand ; and at the time 
of the testator’s death, that it may be carried out. More than this, there 
ought to be icsiamcnii factio with the heir .nt the time he enters on the in- 
heritance as well, and thnt whether his appointment is simple or conditional. 
For the heir's rights ought to be looked into at that time above all at which 
he acquires the inheritance. Hut as for the time between making the will 
and the testator’s death, or the fulfilment of the condition, no change of 
status in that interval harms the rights of the heir ; because, as wehave said, 
there arc three limes (only) to be looked to. (J. 2, 19, 4.) 

Testamcnti factio seems to belong not only to him that can make a will, 
but to him iliai under another’s will can take himself, or can acquire for 
another, although he cannot make a will. A madman, therefore, a dumb 
man, a posthumous child, an infant, ^ filiusfatnilias^ and another’s slave, are 
said to have testamcnti factio. They cannot, indeed, make a will, but 
under a wall they can acquire cither for themselves or for another. (J. 

2, 19. 4) 

T»» make a will vulid, the testator, witnesses, and heirs must be capable of holding 
their sevexal parts ; tluy must have with each other testuinmti /actio, tUlp. Frag. 
20 , 8 ,) 

1. Incapacity of Testator. 

1. The loss of freedom. 

1®. Slaves cannot make wills, except slaves belonging to the 
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State (servus publteus Popult Bomani). These could leave half of 
their property (pecuHum) by will (Ulp. Frag. 20, 16.) 

2®. The will of a man in the hands of the enemy, made there, does not take 
effect although he comes back. But a will made while he was in the State 
takes effect, if he comes back, by the jus postliminii ; or if he dies there, by 
the lex Cornelia, (J. 2, 12, 5.) 

Capture by brigands did not take away a man's legal right to freedom, and thete* 
fore did not affect his testamentary capacity. (D. ‘2S, 1, 13, pr.) tSee p. 1C9.) 

2. The loss of citizenship. 

1®. A Latinvs Junianus was made incapable by the express provision of the irx 
Juvia Noi'bana (Ulp. Frag. ‘20, 14); unless he acip^red the Jug Qutritium within 
100 days. (Ulp. Frag. 17, 1.) 

2°. The dedititii could not make wills ; not as Roman citizens, for tlnw wcit' aliens 
(pei'egrini ) ; and not as aliens, for they were not memhers of any i»thpr St.ate. An alien 
makes a will according to the law of his own country. (Ulp. Frag. ‘20, 14.) 

3°. Hostages could not make wills (1). 2S, 1, 11), and on their death their property 
went to the Exchequer. (1). 49, 14. 31.) 

4“. The old punishment of intcniictio aqua et iqni vitiated any existing w^l. and 
created an incapacity make an(jther. (D. 28, 1,8, 1.) The puinshment of de|M>rta- 
tion, which superseded it, had the same effect (1). ‘28, 1, 8, *2) ; but not rdetjattu^ as 
the latter did not deprive the offender of his citizenship. (1). 28, 1, 8, 3.) 

6 ®. If a person convicted of a capital crime dies |»ending an appeal, his will is 
valid, unless he has committed suicide to escape punishment. (1). ‘28, 1, 13, 2 ; C. ti, 
22 , 2 .) 

3. Incapacity arising from the ancient forms of wills. 

1°. Women ccmUl not make wills so long as thesf ut-re made in tlie ( ('> 
but thev could make the will per ac« tt hbram, \\ith the consent of tlnir 
(Paul, Sent. 3, 4, 1.) 

We must observe, besides, that if a woman in intcln makes a w’ill, she 
ought to make it by authority of her tutor or it will be void by the jus 
civile. (G. 2, 1 18.) 

In old times, in order to make a will, a fuluciiiria cocviptio u'^ed to take 
place. At that time, indeed, women (with certain e.\i eption^ had not the 
right of making a will in any other way than by making a nH'fupl e, then 
being reconvexecl, and lastly manumitted. This necessity for a toouptio, 
however, at the instance of the late Kmperor Hadrian, the .Senate n initled ; 
and thus women, they resob cd, have the same rights as if they harl in;uie a 
coeuiptio. ((k I, 1 15 A.j 

But the Senate, at the instance of the laic F'mpcror Ilafirian, as we hau* 
pointed out above, allowed women, even withf>ut making a lonnptio, to 
make a will, if only they were at the time above twelve years of age, and had 
the authority of their tutor. This was the way in whicii those not ficcd from 
tutela ought to make a will, -((k 2, 112, as restored.; 

Women, therefore, seem to be in a better position than men. A man 
under fourteen cannot make a w ill, even although he wishes to, and has ilic 
authority of his tutor. But a woman, after her twelfth year, r»btaiiis the right 
of making a will w ith the authority of her tutor. (G. 2, 1 1 3.; 
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Gains starts a question to which he is unaHe to give a 
decided answer: Can a woman make a Prsstorian will with- 
out the authority of her tutor ? 

This certainly refers to men^s wills, and also to those of women that have 
made wills that are void because, for instance, they have not sold 
or have not spoken the wprds of the formal declaration. But whether this 
constitution refers also to those wills of women that they have made without 

authority from a tutor, we shall see. (G. 2, 121.) 

We are speaking, however, not of women in the statutory tutela of ascend- 
ants or of patrons, but of those that have tutores of the other kind, whom 
they can force, even against their will, to give their authority ; whereas in 
the former case it is well knfewn that an ascendant or a patron cannot be set 
aside by a will made without his authority. (G. 2, 122.) 

In the time of Justinian, the testamentary capacity of women was unrestricted, 
the tutela of women having fallen into desuetude. 

2", The dumb, because they could not pronounce the words 6 f the nuncupation 
and the deaf, because they could not hear the voice of the famUiae emptor, could not 
make a will per acs et lihram. This incapacity disappeared when wills were made in 
writiif^. (Ulp. Frag. 20, 13.) 

A dumb man, again, or a deaf man, cannot always make a will. But in 
speaking of a deaf man, we mean a man that does not hear at all, 
not a man that is slow of hearing. A dumb man, too, is understood to be a 
man that cannot speak out at all, not a man that speaks slowly. But often 
men, even of literary education and learning, by various mishaps, lose the 
power both of hearing and of speaking. To their aid, too, therefore, our con- 
stitution comes to enable them in certain cases and in certain w'ays accord- 
ing to its rules to make a will, and to do all other acts that are allowed them. 
If, however, a man, after making his will, by ill-health or any other mishap, 
comes to be dumb or deaf, his will none the less remains valid. (J. 2, 12, 3.) 

Exception. — Nay, even though dumb and deaf, a soldier can make a will, 
(j. 2, 11,2.) 

3". A blind man cannot make a will except by observing the rules that a 
statute of the late Emperor Justin my father brought in. (J. 2, 12, 4.) 

4. Persons that could not be owners could not make willa 

It is not every one that can lawfully make a will. To begin with, persons 
subject to the power of another have not the right of making a will. So 
entirely does this hold, that even although their ascendants allow them, they 
cannot any the more make a rightful wdll. To this there are exceptions that 
we have already enumerated, and especially soldiers in the potestas of their 
ascendants, who are allowed by the imperial constitutions to make a will of 
all they have acquired in camp. At first, indeed, this was granted to those 
in service only, by the authority both of the late Emperor Augustus and of 
Nerva, as also of that best Emperor Trajan. But afterwards, by a docu- 
ment under the hand of the late Emperor Hadrian, even discharged soldiers 
—veterans, that is — were allowed to. If, therefore, they make a will about 
their castrense peculium (camp property of their own), it will belong to the 
man they leave as heir. But if they die- intestate, with no descendants of 



TBSTAMENTl rACTlO. 


797 

brotbcTS suinving'i It will bdcm^ to their Ascendants by the law conunon to 
alL Hence we can understand that the goods a soldier in his father’s poUs^as 
has acquired in camp cannot be taken away by the father himself, nor can 
the father’s creditors sell them, or otherwise disturb them, nor on his father’s 
death do they belong to the soldier’s brothers in common with himself, but 
all that he has acquired in camp is exclusively his own. This is so, although 
by the jus civile the peculia of all persons in the potestas of their ascendants 
are reckoned among the goods of their ascendants, just as the peculia of 
slaves are reckoned among the goods of their masters. To this, of course, 
there are exceptions under the sacred constitutions, and especially ours ; and 
certain things on different grounds are not acquired. Except these, then, 
that have a casirense peculium or a quasi caslrense^ no other filiusfamilias 
can make a will ; or if he does, it is void, although he becomes his own 
master before he dies. (J. 2, 12, pr.) 

It must be known, however, that after the example of the casirense pecu- 
lium both earlier laws and the imperial constitutions have given certain per- 
sons a quasi-castrense peculium^ and have allowed certain persons to dispose 
of this by will while still living in potestate. This our constitution extends 
more widely, allowing all to make a will in regard to such a peculium only, 
but under the law common to all. By looking carefully through the tqpor of 
this constitution, a man can easily learn everything relating to the law just 
spoken of. (J. 2, 11,6.) 

5. Owners that cannot alienate cannot make wills. 

I*. Madmen, again, because they want sense, cannot make a will. It is 
immaterial that the person under puberty comes to riper years, or that the 
madman afterwards becomes master of liih senses before he dies. But if 
madmen make a will during a break in their madness, they are held to make 
it rightly. Undoubtedly, too, a will made before madness takes effect ; for 
neither wills rightly made, nor any other affairs rightly carried out, arc 
annulled by the fact that madness comes on afterwards. (J. 2, 12, i.) 

But not old age or bodily disease, if they do not impair the mind. (C. 6, 22, 8.) 

2®. Persons under puberty also cannot make a will, because their minds 
have no judgment. (J. 2, 12, i.) 

3“. A prodigal, again, that has been interdicted from managing his goods, 
cannot make a will. But a will made before the interdict is valid (J. 2, 
12, 2.) 

6. Incapacity to make a will 'was in certain cases a form of 
punishment. 

1 *. Libellers (06 carmw famomm damnati). (D. 28, 1, 18, 1.) 

2®. Manichaeans and Apostates. (C. 1. 5, 4.) Other heretics could make wills, 
but must leave all their property to their children, if orthodox. (C. 1, 5, 18, 1.) 

7. Persons whose capacity was uncertain could not make a 
valid will. (D. 28, 1, 1^.) 

A slave is manumitted in the will of his roaster, but he does not know that the 
is dead, that an heir has taken under the will. Uenoe, if he makes a will, 
it is void, although both facts exist, jlD, 23, 1, 14.) 
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A paierfamituu hiw gone abroad, but his son does not know that he is dead. Until 
he gets that infonnation, he cannot make a will. (Ulp. Frag. 20, 11.) 

II. Incapacity of Heirs. 

There was a wide difference between the grounds of incapa- 
city in making wills and in taking under wills. It is the 
difference between ihose that can dispose of property and 
those that may receive it. 

1. Besides, soldiers are allowed to appoint aliens and Latins their heirs, 
or to leave them a legacy ; although in any other case aliens are forbidden 
by the principles of the jus o^ile^ Latins by the lex Junia^ to take an inherit- 
ance and legacies. (G. 2, 1 10.) 

Dedititii (Ulp. Frag. 22, 2) and deported prisoners could not be heirs. (C. 6, 24, 1. ) 

2. Some classes were specially disabled. 

1 ®. Women by the lex Voconia (about B.c. 168). 

This law forbade a testator registered in the census for 100,000 sesterces making a 
womai^his heir. (G. 2, 274.) The prohibition was evaded by resort to trusts (jidei- 
eommiam), and the law itself fell into desuetude. 

Vestal virgins could not be heirs, according to Labeo. (Aul. Cell. 1, 12, 18.) 

2®. The unmarried, too, who are forbidden by the lex Julia to take an 
inheritance and legacies, and the orbi also, that is the childless, whom the 
lex' Papia forbids to take more than a half of an inheritance and of legacies, 
under a soldier’s will lake the entire amount. (G. 2, iii.) 

The /cj" Ijere rt-furred to, is 8iipj»o.sed to be tl)e hx Julia dr maritandis or- 

dinibus. (a.I>. 4, or u.o. 18, p. 81.) The lex Jvlta et J*a}>}iia Popfura is un amending 
Act, A. I). l>. A jjerson is within the inexining of the Irx Julia if, after attaining (pro- 
Imbly) twenty yoars of age, ho remains unmarried, if a man, till sixty, and if a woman, 
till lifty. (Ulji. Krng. 10, 1.) Such persons are disqualified from taking under a 
testament, unless they are cof/tMti of the testator within the sixth degree. The S.O. 
Perniciauum^ tir Prrmria7ium made the ])eiialtieH of the Julian law per|>etual in the 
COHO of lht>se who hnd attained sixty or fifty years without being married. But a S.C. 
Claud iauuw allowed a man over sixty to escaj>e if he married a woman under fifty. 
(Ulp. Frag. 10, 4.) A ciuUbs escajied the penalties if, after the death <»f the testator, 
he or site married within the time of cretio (see po$t(u as to the meaning of this), 
usually l«i0 dsys. (Ulp. Frag. 17, 1, 22, 3.) 

Besides la'ing married, a man over twenty 'five, or a woman over twenty could 
not take more than one half of whatever was left them, if they had not at least 
one chiUL (THp, Frag. 16, 1.) 

All these rules were abolished by the sons of Constantine. (C. 8, 5S, 1.) 

3. Tile persen appointed heir must be a specific living indi- 
vidual. {Ittcerfa persona heres tustitiii non potest.) 

A strange posthumous child is one that when born will not be among the 
testator’s sut heredes. A grandson, therefore, by an emancipated son, is a 
strange posthumous child to his grandfather. A child, again, in the womb 
of a wife that has been married, when there was no conubium with her, is a 
strange posthumous cliild to his father. (C. 2, 241,) 



TESTAMENT! FACTia 


799 

A strange posthumous child cannot even be appointed heir, for it b an 
indeterminate person. (G. 2, 242.) 

llie right of bonorum possessio was brought in by the Pnrtor to amend 
the old law. Not only in regard to the inheritances of the intestate did the 
Praetor in that way amend the old law, as has been said above, but in the 
case of those also that made a will before they died. For if a strange pos- 
thumous child were appointed heir, by the jus ctviU he could not enter on 
the inheritance, because the appointment did not tak^ effect. lUii by the;.*.y 
honorarium he was made bonorum possessor when, namely, he was aided 
by the Prator. In our day, however, such a person can rightly lie ap[K>inted 
heir under our constitution, as being not unknown to the jus m ite, tj- 3* 
9 ,pr) 

Whosoever shall be first at my funeral, let him be heif. This is void for uncertainty. 
(Ulp. Frag. 22, 4.) 

An unborn child was an inr^'ta perMtta. Aqtiilius tiallus (see p. 777) intrtnluofM! » 
clause for their admiiwion, an<l effect was u'ivt'n to it, wlien, but for the death of the 
testator, the posthumous child would have l»een under bis potntaa. 

Municipalities and corporations were heUl to bo “ incrrtnr /H’raonar." (Ulp. Frag. 
22, 5.) The reason was that tin re was ro one to gi> through the holemn f«»mj of 
acceptance, “ creho ; ” and when that fornudity fell into disuse, there was no mei^iiug 
in the objection. By a tSrnatua Ctmaultum {'{ A fniniumtim) tlw freedinen of nnmici- 
palities were expressly allowed to lea\c their inheritance to the imiideii tilities. (Ulp, 
Frag. 22, 5.) i.eo (a.d. 401* i authorised cities to be heirs ((’. <», 24, 12) ; and after- 
wards corporations, by special licence, enjoyed the same privilege. (U. 6, 24, 8.) 

A legacy also to a stiangc postluinious tbilcl w.is void. A stiangc pos- 
thumous child is one tliai, if born, would not have been among the testators 
sui heredes ; and therefore a grandson conceived by an cmanci])ated son was 
a posthumous outsider to his grandfather. (J. 2, 20, 26.} 

But not even this rhiss of cases has been altogeilier left to itself without 
any lawful amendment. In our Coiic a ct)nsliivmon lias been placed, by 
which we have applied a remedy to this portion of the law, not only m tlie 
case of inheritances, but in those also of legacies and trusts, as beromes clear 
and bright if you read the constuuiion. liui even by oiir consiiiution the 
that is appointed ought to be deiei inmate, In'cause a man ought to 
provide for the tutela of his posterity by a determinate judgment. (J. 2, 
20,27.) 

A strange posthumous child could be appomted heir formerly, and can be 
now, unless he is in the womb of a woman that eanmit lawfully be our wife. 
(J. 2, 20, 28.) 

Persons the testator has never seen can l>e appointed heirs ; as when a 
testator appoints as heirs his brother’s sons born abioad, not knowing who 
they are. For the testator’s ignorance does not make the appointment void. 
(J. 2, 14^ 4 2 .) 

Justinian abolished the rule, and allowed any poathumous child, cor|»oration, or 
church to be heir ; and so also classes of perBon^ as the poor, cafitives, clergy, etc. 
(C. 6, 48, 1.) 

4. Spiritual beings. 

Deities (or rather their temples) could not be heirs, except in those cases specially 
allowed by some law ; such were Jupiter Tarpeiua, Apollo Didymaeus of Mi l et us, 
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Man in Ganl, MSnenra of Ilmm, HOTcnlea Gaditanns, Diana of tlie Ephenana, the 
M!other of the Gods, Sipylene, wonhipped at Smyrna, and Caelestes Selene, goddess 
of Carthage. (Ulp. Frag. 22, 6.) 

With a change of religion a difference in the application of the law followed. 

** Jesus Christ” was often appointed heir. Justinian construed such an appoint* 
xnent as a gift to the church of the place where the testator lived. (C. 1, 2, 26, pr.) 

** An Archangel or Martyr” was often made heir, even, as Justinian says, by men 
of high rank and thoroughly versed in the law. This was construed as a gift to the 
shrine or church dedicated to the archangel or martyr in the place where the testator 
lived ; if no such shrine or church existed, then to a similar one in the metropolitan 
city ; and if none such, then to the church in the vicinity where the testator lived. 
(C. 1, 2, 26, 1.) If there is more than one shrine or church coming within the 
description, then that which is most venerated and frequented is to be chosen ; if none 
such, then the poorest churcbjn the place is to be heir. (C. 1, 2, 26, 2.) 

5. Slaves. 

1°. Testator’s own slaves. 

As freemen can be appointed heirs so also can slaves, whether our own 
or belonging to others. A slave of our own we ought to order to be at once 
both free and our heir, that is in this way : — “ Let Stichus my slave be free, 
and be my heir;” or “Let him be my heir and be free.” For if he is 
appointed heir without a grant of freedom, even although he is afterwards 
manumitted by his master, he cannot be heir, since the appointment in his 
person cannot stand ; and, therefore, even although he has been alienated, 
he cannot by his master’s orders decide to take the inheritance. (G. 2, 
185-187.) 

** Let StichuB be free ; and if he shall be free, let him be heir.” Was this form 
introducing liberty as a condition valid ? A rescript of Marcus Antoninus states that 
the words, ”if he shall be free,” were to be regarded as surplusage, and the appoint- 
ment was good. (D. 28, 6, 51, pr.) 

Marcus Antoninus also departed from the strict rule requiring an express grant of 
freedom, and upheld an appointment when the slave was spoken of as "freedman.” 
(C. 6, 27, 1.) 

Heirs may be appointed, not only from freemen, but from slaves, whether 
our own or belonging to others. Our own, indeed, in old times, according 
to the opinion of most, we could not lawfully appoint unless we gave them 
freedom as well. But in our day, even without a grant of liberty under a 
constitution of ours, we are allowed to appoint them heirs. This we brought 
in, not as an innovation, but because it was juster, and was the opinion of 
Atilicinus, as Paul reports in his books, which he wrote as commentaries on 
Masurius Sabinus and Plautius. By a slav'e of one’s own, moreover, is 
understood even a slave in whom the testator has the bare ownership while 
another has the usufruct. (J. 2, 14, pr.) 

A slave that is appointed heir [and free] by his own master, if he remains 
in the same case, becomes under the will both free and at the same time a 
necessary heir. But if he is manumitted by the testator in his lifetime, he can, 
as he thinks fit, enter on the inheritance or not ; because he does not become 
a necessar)' heir, since he does not obtain both freedom and the inheritance 
under his master’s will. But it he is alienated, it is by the orders of his new 
master that he must enter on the inheritance ; and in that way, through him, 
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the master becomes heir. The alienated sla\»e can himself be neither free 
nor an heir, even although he is appointed heir with his freedom as well. 
For from giving him freedom a master that has alienated him seems to have 
turned aside. If another man's slave, too, is appointed heir, and is still in 
the same case, rt is by his master's orders that he must enter on the inherit- 
ance. If, however, he is alienated, either in the testator's lifetime or after 
his death, before entering on the inheritance, U is by the orders of his new 
master that he must enter. BtK if he is manumitted cither in the lileiime 
of the testator or after his death, but before entering, he can, as he thinks 
fk, eiater on. the inheritance or not. (J. 2, 14, 1 ; G. 2, iSS.) 

The appuintenent of a slave as heir must not violate the 
provisions of any law. * 

There is a case in which, although freedom is given as well, the appoint- 
ment of a slave by his mistress as her heir cannot but be void. This is pro- 
vided for by a constitution of the late Emperors Severus and Antoninus, of 
which the w'ords are tliese : — It Is but reasonable a slave stained by adul- 
tery cannot be lawfully manumitted b\' will before the decision appears on 
the woman charged as a jxartner in his crime. Hence it follows that if*his 
mistress bestows on him an appointment as heir, it is to he held of no force.” 
The term “another's slave” is to be understood to- include one in whom the 
testator has a usufruct, 2, 14, pr.) 

2 \ A slave partly belonging: to the te^^tutor, aurl partly to 
another, or wholly belonging to another. 

If another man’s slave is appointed heir, and is still in the same case, it 
is by his master’s orders that he mifst enter on the inhcrit.iiuc. Hut if he is 
alienated by him, either in the testator’s lifetime or afti-i his. death, before 
entering, it is by his new master’s orders that he must decide. If he is manu- 
mitted before deciding, he can,, as he thinks fit, enter on the inlieiitancc or 
not. (G. 2, 189.) 

If another man's slave is appointed heir, and has, as is common, lime for 
decision given- him, the day for a decision is understood to begin to run only 
if the slave himself knows that he has been appointed heir, and if there ’s no 
hindrance to keep him from informing his master, so that by his orders he 
might decide. (G. 2, h^) 

The slave of several owners, with whom there is tesiamenti factio^ ii 
appointed heir by an outsider, acquires tlie inheritance for each of the 
masters by whose orders he enters according to bis share of the ownership. 
0- 2, 14, 3.) 

As M slave cannot take for biinself but only for Ins master, it is hard to understand 
why a testator should natne the slave as heir, instead of directly appointing his 
master. One suggestion h that the •slave could be stdd, as Gaius points out (2, IHy), 
|and the buyer therdiy aceprire the inheritance. Another suggestion (Ihering's) 

even less probability, namely, that in case uf the predecease of the master, the 
ive would preserve the inberitaace far the maater’a heirs. But that cuts both 
rays ; fw the slave might die first, and thereby prevent the master imm acquiring, 
rhen it was his fortose to survive die testator. 
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8®. A slave when his master is dead, and no heir has entered 
on his inheritance (servus jacentis hereditatis). 

Another man’s slave after his master’s death can rightly be appointed 
heir, because even with the slaves belonging to an inheritance there is 
tesiamenti factio. For an inheritance not yet entered on represents the 
person not of the future heir but of the deceased, since even the slave of a 
child still in the womb can rightly be appointed heir. (J. 2, i6, 2.) 

6. Concubines and natural cliildren. 

Before the time of Valens, Valentinian, and Gratian, it was 
unlawful to leave property to a concubine or natural child. 
But these Emperors allowed the natural children, along with 
their mother, to take one-twelfth of their father’s property by 
gift or inheritance when their father had legitimate children. 
If he had none, and no father or mother, they could take as 
much as oiie-fourth. Justinian says such legislation gave rise 
to continual attempts at evasifui by secret trusts, which often 
proved alxudive through the perjury of trustees. Accordingly 
he resettled this branch of law. When there wore legitimate 
children, he coutiinuxl the rule limiting the share of natural 
children to one-twelfth. (Nov. 89, 12, 2.) If there were no 
legitimate children, but aseendants of the deceased survivor, 
they got the hujii'nna ]K)rtio^ and the natural children and con- 
cubine were allowed to inherit the whole of the residue. If 
one had no ascendants, he could leave all his property to them. 
(Nov. 89, 12, 3.) 

7. Prostitutes and actresses ( prohrosae fetnmae) could not take 
even under a soldier’s will. (Suet. Dornit. 8 ; D. 29, 1, 41, 1.) 

8. In the same speech the Emperor declared that he would not admit the 
inheritance of a man that by reason of a lawsuit left the Emperor his heir ; 
and that he would not make good any will not regularly made, and in which 
he was for that reason appointed heir ; that he would not admit the name ot 
heir if given by bare word of mouth ; and that he would not take possession 
of anything under any writing wanting in legal authority. In accordance 
with tltis, the late Emperors Severus and Antoninus have very often issued 
rescripts ; “ for although,” say they, “ we are freed from the statutes, yet we 
live by the statutes.” (J. 2, 17, 8.) 

III. Iiiciipacity of Witnesses. 

« 

If the witnesses to a will are capable at the time of the 
making of the will, it does not signify that they afterwards 
become incapable. (D. 28, 1, 22, 1.) A knowledge of Latin 
was not necessary ; it was enoifgh if the witnesses knew the. 
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nature of the transaction to which they were called as wit- 
nesses. (Paul, Sent. 8, 4, 18.) 

L Persons absolutely disqualified. 

1*. Slaves. 

When a witness was thoucjht to be free at the time of making a will, but 
afterwards >vas shown to be a slave, rescripts both ot the late Lmperor 
Hadrian to Catonius Verus, and aftcrn-ards of the late Emperor Severus 
and Antoninus, declared that they of their liberality would come to the help 
of the will, so that it should be held to have been made as it ought. For at 
the lime when the will was sealed, by the con'^ent of all this witness was in 
the position of freemen, and there was no one to ^aisc a question about his 
status. (J. 2, 10, 7.) 

As witnesses those can be employed that have fuctin. But 

neither (2®) a woman, nor (3' ) a lx»y under puberty, nor a '.lave, nor (4*) a 
dumb man, nor ^5 } a deaf man, nor a Juaciman, nor (7") a man inter- 
dicted from managing his own goods, nor (8 } a man that the laws t>rdcr to 
be treated as utterly dishonest .'ind unlit to take any part in a will (Jnicsta- 
biiis)^ can be employed in the number of the witnesses. (J. 2, to, 6.) ^ 

Thi» clawB inclu«U‘«l tlxwt* OvUiviottMl hribinj; uia^intraU^H {rrftetuutlurum damnnhit) 
(D. -8, 1, ‘30, 5) ; or aOultcry (I). ‘23,.'’', 14); <.r lil>el (I). 3M, 1, 18, 1); apoataU** 
(C. Th. 16, 7, 4), and many liort tica, ((’. 1, S. 31.) 

The reason \\liy women rouM n<»t be in that will* weit* at fimt made in 

the Comitta t'a'ato, to whiih ^^<•men wete not udmiUed ; but Um diHabiiity win* kept 
up. although the reason for it had ceased. 

II. IiK'apacity ariHiiig from tin* robitifni of the partitas. 

1°. TlioKC* ill tlie fatnilin of the tcatiitor or /nutilutf' entptor, 
{Dornestiewn te 

Among the witnesses there ought not to be any ouc in the /^'/r.rAir either 
of the pimiliae ewptor or of the testator himself. '1 he reason is, that as the 
old law is copied, ihis whole business that is gone through to frame a will is 
believed to he gtme through between the famiUiU' nnptvr and the le>tator. 
In old times, indeed, as we have just said, the man that received the testator’s 
faf/tt/uiy when convejed to him, was in the position of Jicii ; and so home 
testimony in the matter wais disapproved of. Heji<c, if a man in the potestas 
of his father is employed as jamiiiae cniptor, his father cannot be a w itness, 
no, nor even anyone in the • ime potestas his bu)lher, for instance. Ag«un, 
\{2.filiusfamiliiis makes a will of his L.i\(rcfise ptcuHum after his discharge, 
neither his father, nor an> one in potest, is of Ins father, can properly be 

employed as a witness. To the balance-holder too, all wc have said of 
witnesses must be understood U) apply. For he loo is numbered with the 
witnesses. (G. 2, 105-407.) 

But a paterfamilms onild be ajwitnem to the will of bin JillunfamUian 
hw peculium catlrtMc. 80 a brother of the tcHlalor could uii»o be a wVbUe^. (D. 
28 , 1 , 20 , 2 .) 

Among the witnesses there ought not to l>e anyone in the testaJor’s 
poUsias. And if a Jilius/amilias tnakes a will ol his castrense peculium 
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after his discharge, neither his father nor anyone in the potestas of the same 
father can rightly be employed as a witness ; for home testimony in the 
matter is disapproved. (J. 2 , 10,9.) 

A father as well as a person in his potesias, or again, two brothers in the 
poiestas of the same father, can both become witnesses to one will. For it 
does no harm to a stranger’s affairs- that several witnesses are employed 
from one home: (J. 2, 

2®. Persons m the* family of the /tere^, 

A man in the poiestas of the heir or legatee, ^ or in whose pvtesfas the heir 
himself or the legatee is, or who is in the same person’s poiestas^ can be 
employed as witness- and jj^alance-holder.- Indeed, so far does this go, that 
the heir himself too or the legatee may rightly be employed. Nevertheless, 
so far as relates to the heir, and to a person in. his poiestas,. or in whose 
poiestas he is, we ought to be very far indeed from using this right. (G. 2, 
108.) 

But neither the heir named in the will, nor a person in \us poiestas, nor 
his father that has him in hispotest^is, nor his brothers that are in the poiestas 
of the same father, can be employed as witnesses^ The reason is, that this 
W'hole business that is carried on in order to frame a will, is believed in our 
day to be carried on between the heir and the testator. In old times, indeed, 
all the law on that subject was thrown into great confusion ; and the 
ancients, while they rejected the Javiiliae emptor, and those that were joined 
into oneness with him by the poiestas, from bearing witness to wills, yet 
allowed the heir and those united to him by the poiestas to bear witness in 
regard to wills. True, even while allowing that, they used to advise them to 
be very far from abusing this right. But we, on the other hand, correct this 
very procedure they observed and wdiat they advised, we instead make 
compulsory by statute. Copying the early law, w^e righdy allow neither the 
famiiiac emptor nor the heir, who now represents the most ancient familiae 
emptor, nor the other persons united to them as has been said, any licence 
to bear witness for themselves in any way ; and therefore we have not even 
allowed an old constitution of that kind to be inserted in eur Code. (J. 2, 
10, 10.) 

But to legatees, and persons taking utider a trust, and others joined with 
them, we do- not deny the right to bear witness, because they do not succeed 
to the legal position. On the contrary, indeed, in a certain constitBtion 
of ours, we have specially granted this. Mtich more^ do we give such a 
licence to those in their poiestas, or to those that have them in poUsiaie, 
(J. 2, 10-, ri 


II. K«tK)CATio5 or Will. 

A will was void or voidable if it failed in any of the five 
elementa (a., b, c, d, and E). described above. It might, how- 
ever, be perfectly valid at the time it was made, and before 
the death of the testator become void. We have now to 
consider what acts or events vitiate a will after it is validly 
made. * 
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Explanation of terms : — 

1. A will defective in respect of A, D, and E—te., which was infonnal^ or did not 
jqppoint an heir, or the testator, heir, or witnesses were incapable of acting their 
several parts — was called UttamenUm injuttumt or jwn jure factum. ^D. 2S, 8, 1 ; 
Ulp. Frag. 23, 1.) 

As regards B (disherison) there was a difference. If persons alive at the making 
of a will were not expressly disinherited, the will was said to be injustutn (D. 28, 8, 
3, 3), or nuUtus esse momcnti. At all events, it was void ah initio. 

A will defective in C {legit ima portio) was voidable only, nut void — testa aientum 
inojfeiosum. 

2. A will valid when made may be broken {ruptum) in two ways : — (1) By the 

subsequent agnation of a suns heirs; and (2) by making , a new will. (IJlp. Frag. 
23, 2.) • 

13. A valid will nxay fail of effect (irritum) in two woys (I) When the testator 
suffers a eajatls deminutio — {.<?., subsequently becomes ine.Mpablc of Iwiiig a testator ; 
and (2) when no one takes as heir under the will. (Ulp. Frag. 23, 4.) In the latter 
case the will is sometimes said to be desllfutum. 

In this case, we shall say that wills become -null (irrr/ti). Yet those also 
that are broken become null, and those that are not rightly made to ^tart 
with are null. Those again that are rightly made, but afterwards become null 
by reason of a capitis dcmimttioy we might none the less speak of as broken 
(rupta). But it is undoubtedly more convenient to distinguish each separate 
case by a separate name. Some, therefore, are said not to be rightly made 
{non jitre fieri) ; some to be rightly made, but to be broken (n/pta) or to 
become null {irs'i/a). (J. 2, 17, 5 ; G- 2, 146.) 

A. A will is revoked when the testator rnakee a -second will 
in accordarioe with the required forms. 

Erasuues, Interlineations. — Blots, erasures, or interlinea- 
tions are not fatal defects in regard to the form of the will, but 
they may lie viewed as signs of intention to revoke tl>e will. 

(C. 6, 23 ", 12.) 

The geneml rule Tv\a8, that if a testator by himself, or b}’’ any 
one else, delilxuately erased {deleta) or scored out (inducta) any- 
thing in the will, it was void ; but if it was done by accident, or 
by some one else without his authority, the will was valid if 
it could be read ; Le., if with the eyes one could decipher the 
writing. But if illegible, extrinsic evidence was not admissible 
to prove the contents. (D. 28, 4, 1, pr.) Hence if there is any 
accidental erasure, the will takes effect notwithstaridiijg it con- 
tains the usual affirmation that the testator has made all the 
erasures {litvrae)^ scoringei out {(nducliones), and interlineations 
{superinduciioues f 28, 4, 1, h) 

A will rightly made may be invalidated by revocation. But a will cannot 
be invalidated merely by the fact that the testator afterwards wished it not 
to take effect Accordingly, even tf^e cut the strings that fastened it, it still 
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continues valid by the civil law ; even erasing or obliterating part of the 
will does not invalidate what is written, but only makes it more difficult of 
proof. What then happens if one demands the possessio bonorum on the 
ground of intestacy, and he that is named heir in the will brings a petitio 

hereditatis f And so it is laid down by a rescript of the Emperor 

Antoninus. (G. i, 151.) 

Lucius Titius, while sanf, made a will. Afterwards, when insane, he tore it up. 
The hears under the- will are entitled to the property, because being insane, he cuuld 
not have a- legal intention to revoke the will. (D. 28, 3, *20.) 

Several copies of a will are made from one original, and one of the copies is per- 
fected with all the necessary formalities. If the testator takes a copy deposited in a 
public office, and cancels it, the will is not necessarily void. If the claimants ah irUestato 
prove that his intention was tef revoke the wiU, such cancelling effects the purpose, 
but otherwise not. (D. 28, 4, 4.) 

NejK>s erased the names of the heirs in his will, leaving the rest of the will 
untouched. In the absence of heirs ah the Exchequer [Fiacus) claimed the 

inheritance. The Emperor Antoninus gave judgment in favour of the Exchequer, 
whereupon ensued the following argument : — ViviiisXenosaid, I crave, Lord Emperor, 
your indulgent hearing. W’hat judgment do you pronounce as to the validity of the 
legacies (which were not erased) ? CacAar said, Do you contend that a w’ill is valid in 
whiclf the names of the heirs are scored out ? Cornelius Priseianus (Advocatua Jjeonta), 
It is otdf/ the names <»f the heirs that are scored out. Calpurnius Longinus {Advocatus 
Fiaci), No will can be valid under which no lutir takes. Priseianus replied, Hut the 
testator mode legacies and inanumissions. Parties btdng removed, Antoninus Caesar 
t«>ok the case int<» consi^Ieration, and having ordered them again to be atlmitbed, de- 
livered juiiginent as follovrs : — This case seems to admit a favourable construction, and 
we accordingly deehle that Nejios did nt>t intend to cancel any part of the will except 
W’hat he actually scored out. (D. 28, 4, 3.) 

One of the heirs was a slave, who was at once made heir and free. Held that his 
name w’os struck out only as lo ir, and that the gift of liberty w’a« valid. (D. 2S, 4, 3.) 

80 far it apf tears that the legacies inuy be preserved, wliilo the heirs aie struck out. 
This is not inconsistent wdtli the ]irinci[tle staUnl above, that, tlie whole validity of a 
w'ill dejiended on the heirs. In tin* piesent case the will i.s a-sunietl to lie valid, and to 
be revoked partially in regard to the heirs alone. Udie crusiire tlid not impair the 
validity of the will. (C. d, *23, 12.) 

A testat(tr cancelled or scored <int a will, e.vplainirg that he did so on account of 
an objection to one of tlie heirs. Afterward-s the will was sealed. Has it any force ? 
Ulpmn 8ai<l, If be scoi*e<l out the name of one heir only, the rest of the will is j>erfectly 
valid and ».lffctive ; and even the legacies specifically charged upon that heir will be 
payable, a‘<suniing that to be the intention of the testator. 8upj)ose, however, assigning 
the same reason, the testator struck out the names of all the heirs, is the will revoked as 
to all? It depends up<m whether the testator wisheil to strike mit only tlie j^eccaiit 
heir, or on his account to reject all. If the former, the rest are still heirs. If all art 
out off, the legacies will still be due. (D. 28, 4, 2.) 

A will cannot be invalidated {wprmari) merely by the fact that the 
testator afterwards wished it not to take efifect {va/ert'). More than that, 
even although a man after making an earlier will begins to make a later, 
but does not complete it, either because prevented by death or because he 
repents of what he is doing, yet the earlier will i^ttibulae ) — as a speech of the 
late Emperor Pertina.x provides — if rightly made, does not become null 
unless the next one is rightly ordered and complete. For an incomplete 
will is undoubtedly no will at all. (J. 2, 17, 7.) 
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A later will rightly completed breaks an earlier, no matter whether 
there is any heir under it or not ; for the one point that is looked to is 
whether in any case there might be an heir. If, therefore, any one [under 
the later will, rightly made] refuses to be heir, or dies either in the lifetime of 
the testator or after his death, but before entering on the inheritance [or is 
shut out by the lapse of the time allowed to decide in], or fiiils in the 
condition on which he has been appointed heir [or because, being unmar- 
ried, he is removed from the inheritance by the — in all these cases 

the /a/rr/izw/Z/aj dies intestate. For the former will is of no eftect, since 
it is broken by the later ; and the later equally has no force, since there is 
no heir under it. (J. 2, 17, 2 ; (k 2, 144.) 

Ifa man after completing a former will makes a later one equally rightly, 
then, even although the heir he appoints in it is lleir only to certain specified 
things, yet the earlier will is taken away. This was laid down by the late 
Emperors Severus and Antoninus in a rescript. The words of that consti- 
tution we have ordered to be inserted, because it expresses something else 
besides. “The Emperors Severus and Antoninus to Cocccius of Campania. 
A will made, in the second place, although in it an heir is appointed only for 
certain specified things, takes efifect in law {jurt') just as if no mention of 
these things w’ere made. Hut the heir it appoints, there should be no^tiubt, 
is bound to content himself with the things given him, or with the fourth 
made up to him under the /r.r and to give up the inheritance to 
those that were appointed in the former will ; for this reason,— that words 
were inserted in the second will expressly slating that the funner will should 
take efiect.” In this way too, then, it comes to pass that a will is brf>kcn. 
(J- 2 . >7- 3-) 


A testator in hi» scc<»n<l will appointed as luir any poKtlonncms child he might 
have. He was so old ami infirm that the ehanee of hi-< lia\ ing any ehildi rn was t'X' 
treiiiely small. Nevertheless the will is valid, and revokes the first. (J>. liS, 2, 9, pr.) 
Hut the first w’ill would he valid if he were ahsolutely ineapuhle of liuviiig any 
children, because in that ca‘-e tlie heir named could not exist. (J). 2S, 2, fi, 1.) 

A valid will w’as made disinlieriting posthumous ehildr«‘n. A Hee<u»«i w ill did not 
disinherit them, and after the testator's death a posthumotis child was horn to him. 
Thu first will is made void by the sectjud, and the second is broken by the birth of the 
child. (D. 2 ^, 3, 3, 4.) 


Twro wills are priiduced of iliffcrent dates, each properly Kesled, hut the second on 
being opened is found to contain noiidng--iii short, is a “dummy will.” The first is 
nut revoked. (D. 28, 3, 11.) 

Exception. — A SoMior’s Will. (D. 2X, 3, 2.) 


A soldier made a will with the usual forms, and afterwards, as a soldier, disposed 
of his w'hole property by an iufomml will. He retired from the army and lived more 
than a year. The first will is invalidated by the second, although informal, and the 
second by the survival of the sirldier fur more than a year after leaving the service. 
(D. 29, 1, 36, 4.) 

96 of Time . — By a constitution of Honorius and Tliendosius 
(C. Th. 4, 4, (>), a will lapsed if it was not renewed after ten 
years; but Justinian aboiislied any such piescrij)tion, unless it 
was proved by witnesses, oi«from the conduct of the testator, 
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A will rightly made tafcAs effect until it i« broken {ruptunC) or made null 
(tniiujn). It is broken when, though the testator pemains in the same legal 
position (s^aiut), the rightfulness -of -the will itself is spoiled. .(J. jz, <7, pr.) 

If, for instance, a man after making a will adopts a son, whether that son 
is a man su/ juris .adopted through the Emperor [people], or a person in 
th^Palesias of an ascendant adopted through the Praetor according to our 
constitution, his .will is broken just ..as if a suus heres had since been horn 
to hiiji. (J. 2, 17, I ; 2, 138^) 

Thej-ule of law is the same if a wife passes in manum of the man after 
the will is made, or if a woman in his manus is married to him. For in that 
way she comes for the hrst time to be »in the place ‘Of a daughtei:, and 
becomes as it were a sua heres. (G. 2, 139.) 

The fact that either the woman or the son that has been adopted was 
appointed heir in the will, goes for nothing. As for disinheriting, it is idle to 
ask about that, since at the time of making the will neither M:as reckoned 
among sui heredcs. (G. 2, 140.) 

When a son dies or -is emancipated after the will is ’made, 'bis •children become 
tui ArredcM. (<Ulp. Frag. 28, 3. ) 

A son, again, that after a first or second conveyance is .maniffnitted since 
he returns into his fathers potcsias, breaks a will previously made. The 
fact that in that will he was appointed heir, or disinhez'ited, goes for nothing. 
(G. 2, 141.) 

A like rule of law there formerly was in regard to a son on whose account, 
under n Settalus ConsulUetn, a case of onistake is made good, because he was 
the offspring of an alien woman, perhaps, or of a Latin, taken to wife by 
mistake in the belief that she was a Koman citizen. For whether he was 
appointed heir by his ascendant or disinherited, or whether the father was 
alive when the case was made good, or whether it was after his death, in 
any event Ibis broke tlie will as if he had been born ^ince it was made. 
(G. 2, 142.; 

But now, under a new SetiaHts Consitiium made at the instance of the 
late Emperor Hadrian, if the case is made good while the father is still 
alive, this, just as in old times, breaks the will in any event. But if it is 
after the fathers death, then the fact that the son is passed over breaks the 
will ; but if in it he is appointed heir, or disinherited, the will is not broken 
— no doubt to keep wdlls carefully made from being rescinded at a lime when 
they cannot be renewed. (G. 2, 143 ) « 
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1)» When the heirs named in the will die before the testater, 
or> surviving him, refuse the inheritance, or become incapable 
of taking it, the will is void {^tmentum itritum). 28, 3, 

1 ; Ulp. Frag. 23, 4.) 

EU Tbe testator must retain his testamentary capacity at the 
time of his death, otherwise the will k Toii 

There is another wzy, also, in WhicTi wills ri^fly -made are invafidated ; 
when, namely, the maker undergoes deminuHo, In what ways this 

happens we have related in the First Book. (J. a, sy, 4 ; G. 2, 145.) 

Exceptioj^s. — (i) Lastly, if a soldier gives himself in arrogtidio^ or 
being a filius/amiltas is emancipated, his will t|^s effect as being due to 
his renewed wish, and is not, it seems, made null by the capitis daitinuHo, 
(J. 2, II, 5.) 

(2) It is not in every respect, however, that those wills are null that [either 
from the first were not rightly made or] though rightly made, have become 
null [or been broken] because of 2.c:apitis cUminuUa. For if seven witnesses 
with their seals sealed the will, then the heir appointed therein can claim 
bonoTuttt posscssto according to the terms of the will {sccwuiufft {tabulas') 
provided only the deceased was both.a Roman citizen and in no oTit's potest as 
at the time of his death. If, however, the will became nail because the 
testator lost citizenship or freedom as well, .or because he gave himself m 
adoption, and was at the time of his death in the potestas of his adopted 
father, the heir appointed cannot claim bonorum posscssto according to xlte 
terms of the will (J. 2, jy, 6 ; G. 2, 147^) 


Second. — T he Informal Will. 

illETlEmTAS FiDiACoymmAitiA,) 

A consideration of the elements of tl>e Roman Will rilinws 
how great must have beentlie danger of an entire failwe f)f 
the testator’s intentions. In the first place, the form of will- 
making was a serious business. Lven after the balance and 
scales were dispensed with, and the lihripem was forgotten, the 
neceesitj' of seven witnesses, each of whom might on one gronnd 
or another be incapable of acting, with the .forraalitie.s of sealing, 
etc involved no small trouble and risk. Then the will must 
disinherit individually or collectively a number of different 
persons, and it must provide portions for children and others 
Lving legal claims on the testator. The technicalities involved 
in this process must have been a source of endless dwappoint- 
Tuent to testators. Nerf the appointment of the heir, or the 
substitutions, and the capacity of the several persons to take 
as heirs, must have given rise to much vexation and trouble. 
After tbe will was duly mads, it was not free from penl. J he 
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f^iibsequent agnation of a necessary heir rendered the whole of 
the proceedings nugatory, and required the will-making to be 
begun again from the very beginning Lastly, even when the 
will was effectually made, and at the time of the testator’s 
death was perfectly valid, the heirs named in the will might 
refuse to accept. It is true that by the time of Justinian some 
of the pitfalls had 6een removed, and the making of a will 
was not quite so formidable as in the time of Gains: never- 
theless, all the old constituents of the will were maintained in 
full activity. At the best the Roman will, for the purposes 
for which it was desii-ed in later times, w^as a cumbrous and 
dangerous iiistrurneiit. 

That the Roman will continued in ail its complexity to the 
time of Justinian, is due to the circumstance, already mentioned, 
that in the time of Augustus a new instrument was introduced, 
by which the Romans were enabled to escape the inconveniences 
of tlwii old will. 

The two points where the narrowness of the Roman will 
app(iar8 to have been most felt were the cumbrous formalities 
ill making it, and the restrictions on the iiersons that could be 
appointed heirs. These tw'o difficulties were removed at one 
stroke hy giving legal effect to coJicllH, and trusts { fidelcom- 
inisna). In the time of Cicero neither had obtained leeral 
recognition, and trusts contained in wills de]K‘nded entirely 
on the honour of the heir. Cictero relates one or two instances 
that illustrate the first stage in the liistory of trusts, where 
they impose moral duties only, not legal duties. The cases 
mentioned by liiin further show the motives of testators in 
creating trusts. lu one case u certain P. Treboiiius had a 
brother, A. Trebonius, to wlioin he desired to leave his 
property, but who wnis proscribed, and therefore incapable of 
taking it. P. Trebonius named several honest and upright men 
as heirs, and among them a freedman of his own. He stated 
in his will that all the heirs should take an oath each to give 
one-half of his share to the proscribed brotlier, A. Trebonius. 
The freedman alone took the oath. The other heirs applied to 
Verres, and desired to l>e relieved from taking the oath, because 
it was an evasion of the lex Cornelia, whicli forbade an inherit- 
ance to be given to one proscribed. T^hey obtained possession 
without taking any oath. This decision of Verres, Cicero does 
not quarrel with, because the oath w^as unlawful, and it might 
therefore be treated as a harmlesa supeiffiuity 8criptum)i 
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bnt CScero denotmcee tbe other part of Verres* judgment, which 
refused to the frcedman his share of the inheritance on account 
of his being under an oath to restore the half of his share to the 
proscribed brother. (Cic. in Verr. 2, 1, 47.) In this case the 
testator was thwarted by the apparently conscientious scruples 
of the heirs, who thought themselves bound by the lex Cornelia^ 
and by the erroneous judgment of Verres, who deprived the 
freedman of his share. 

In another case, the testator, instead of trusting to the chance 
of the heirs taking an oath to obey his directions, asked and 
obtained the promise of the heir named the will in his lifetime. 
Cicero, among others, was invited to a meeting of the friends of 
P. Sextilius Rufa, whose advdce was asked by him under the 
following circumstances. He was appointed heir to Q. Radius 
Gallus, Avho stated in his will that he had asked Sextilius to 
surrender the whole inlieritance to his daughter Fadia, for by 
the lex Voconia he could not make Fadia his heir, lie frjends 
thought tliat he was not' bound to surrender more than the lex 
Voconia allowed. (Cic. De. Fin. Bon. et Mai. 1, 17 (of)).) In 
another passage Cicero mentions with commendation a case 
where a man gave up property left to him on a secret trust, of 
which no one but himself was aware. (Cic. De. Bon. et Mai. 
1, 18 (58).) The case of Sextilius shows that when the trust 
■was mentioned in the will, the testattn* hoped that the jmblic 
disgrace of ajiprojiriating the money by the heirs would bo 
sufficient to ensure its observance. 

Justinian informs us by whom the sanction of law was first 
thrown around trusts. 

Let us now pass on to trusts ( fuieicommi^sa) ; let us look first .at inherit- 
ances left on trust- (J. 2, 23. pr. ; (L 2, 246-247.) 

We must know, therefore, that all trusts in early times were invalid, 
because no one was forced against his will to carry out what he had been 
asked to do. Hut since there were persons to whom inheritances or legacies 
could not be left, testators, if they left them, used to trust them to the faith of 
those that could take under a w ill. This, indeed, is why they were called 
trusts, because no bond of law, but only the honour of those that were 
asked, secured them. Afterwards the late Emperor Augustus first, after 
being stirred to action once and again by way of favour to particular persons, 
or because it was said to be for the Emperor’s sake i per ipsius salutem) that 
some one w'as charged with trust, or because of certain notable breaches 
of faith, ordered the consuls to interpose their authority. This seemed 
both just and popular, and was therefore step by step changed into a con- 
tinual jurisdiction. So great then became the favour in which they were 
held, that after a little a special Prsetor even was appointed to lay down the 
law as to trusts. He was called Jideuommissarius. (J. 2, 23, i.j 
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iu The Fideicommissaria Hbreditas. 

L Definition. 

Ulpian says, A trust is not what is left by the words of the 
jus civile^ but by entreaty. It is not from the stiffness of the 
jus civile that it proceeds it is given according to the wishes 
of liina that leaves 

Hence it might be in Greek, at a time when a will must be 
in Latin. *(Ulp. Frag. 25, S 

In the first place, then, we must know that some ‘heir must of necessity 
be appointed aright, and tha> to his faith the inheritance must be entrusted 
to give it up to some one else. If not, the will is void, since in it no one is 
properly appointed heir. (J. 2, .23, 2.; G. 2, 248.) 

Ifi then, a man writes, “ Let Lucius Titius be heir,” he can add, “ I ask 
you, Lucius Titius [and beg of you], that as soon as you enter on my inherit- 
ance you surrender it to Gaius Seius, and give it up to him.”® He can also 
ask the heir to give up a part, and he is free to leave the trust either simply 
or conditionally, or from a fixed day. (J. 2, 23, 2 ; G. 2, 250.) 

The words chiefly in use for trusts are these : “ J beg,” “ 1 ask,” “ I wish,” 
** I entrust to your faith.” Each by itself is as valid as if all had been heaped 
up into one. (J. 2, 24, 3 ; G. 2, 249.) 

It makes no dififcrcncc whether it is an heir appointed for the whole that 
is asked to give up the inheritance in whole or in part, or an heir appointed 
for part that is asked to give up cither his whole part or a part of .his part. 
In the latter case, too, we have ordered the -same rules to be observed that 
we have spoken of in regard to the whole inl>critance. [An account of the 
fourth part of that part is usually taken under the Senaius Consu/tum 

(J. 2, 23, 8 ; G. c, 259.) (See p. 815.) 

Paul adds other words, as usual, as mando^ deprecor, cupio, injunr/o, desidcrv, impero. 
(Paul, Sent. 4 , 1 , 6 .) In ordinary cases, relinquo or rommendo was not sufficient; 
but as btitwetin father and st)n any wc»rds showing an intention to create a trust were 
given effect to. (Paul, Sent. 4, 1, 11,) In the..tiine of Justinian, h<)wever, these dis- 
tinctions were disregarded, and , any .words indicating the intention of the testator 
were sufficient. 

11. FIDEICOMMISSA AS AFFECTING THE POSITION OF THE HERES. 

In discufising the duties af a heres, nothing was said of his 
duties to a pwsou to whom he was asked to surrender the 
whole or part of what was left him. It was not expedient to 
complicate the exposition, at that stage, with an account of a 
process essentially connected with the ia*"estitive facts ; for, 

* F&Meommisncm etUqu^d mom >€Hnlilms -iterbU ud pr^caZione rdinquitur; nee ex 
riffore jurii eivilie projieieeitur^ eed ex voluntate dcUur rdinqttentU. (Ulp. Frag. 25, 1.) 

• JAteiue Titius het'es esto^ **poterit adieert : ” rogo U, Luei Titi, petoque a te ut, 
enm prMitiiii postis hereditatem meant aditx, earn Caio Seio reddas, reslituas. 
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in the end, the Jideicommissarius here8 became a true universal 
successor, and therefore, like the honorum possessor^ to all intents 
and purposes au heir. This result was not, however, finally 
attained until the time of Justinian, so that the development 
of the law of testamentary trusts extended throughout the 
duration of the Empire,, from. Aug.u8tus-to^ Justinian. 

Explanation op Tirub. 

«• 

Heres ra tiBed to* designate the heir aj^ointed by a will,, or taking ah intesiata, 

Fideicommiisarivs is the cestui quc trusty the person to whom, by way of trust, the 
heir is required* to give ujrthe whole, or a share, i>£ tlie inheritance. 

(a.) Duties* of Heves to F'ldeicoirunissarius, 

1. In respect of the corpus' of the property.. Tlie heres must 
surrender to- the- Jtdeicx)mim'ssariu& what he is required by the 
deceased. 

(1.) The ordinaiy case was when the Iveres was asked simply 
to surrender the inheritance to another. 

The hereji must give up to the Jideicoimnifimrim all that he 
has obtained as- heir,, or smdi projiortiou thereof as he is charged 
to 6urren<leiv This includes all payments made to the heir 
even if in* discharge of a mere natural obligation*. (D. 30, 1, 47.) 

A husband was suffered to ma'nnge his wife’s extra-dotal pro]>crty, and before ho had 
rendered an account the wife died, leaving, him srde heir. He was, however, charged 
to give up ten-twelfths of the iuheritanoe to their son on liis (tlie husband’s) death, and 
two-tw'elftlis to a grandson. The husband must account to- the son arul gratxlson for 
his administration of the wife’s property. <D. 2,. pr.) The trust includes 

her dowry, restored to her after divorce. If the property is actually restored, it is 
part of her goods in ])OShession at the time of her death ; if it is not restored, the 
husband owes the amount, by etijudation, to liis wife, ami he must pay it to the heir 
as a debt forming part of the inheritance. (L>. 36, 1, U.) 

But a heres is not bound to surrender to a fideicommiamrinB 
what he receiv'es as legatee or fuleicommUmrim^ and not as 

such appeared' to be the intention of the testator. 

Titius and Glaius are ap[>ointe<t eo-heira Titius- is asked to surrender his 
inheritance te Maevius ; Gaiut is asked to sunrender half his share to Titius. Is 
Titius bound to surrender what he receives from Gains 1 No, that is excluded, 
because the w ord inheritance ” {hercditas) does not include legacy or trust {jiddeom- 
missum). fD. 3*2, I, 96.) 

A testator appointed his daughter Sextia fer a quarter, and Seius and Marcius, 
sons of a suiter, for other three quarters. Sextia and Marcius were suVistituted reci- 
procally, and certain things were given to Marcius as a pre-legacy {per praecqdionem). 
Marcius never entered, and died intestate, leaving* Seius his heir.. Does Sextia as 
substitute, or S»us as heir te Mareius, take the pre'lega<^ ? It was held that Sextia 
got only the share of Marcius, and that Seius was entitled to the legacy. This 
decision is based on the same principle, that the term inheritance excludes legacy, and 
equally so whether Sextia takes as substitute or sm Jideicomm,iM»ariui. (D. 32, 1, 32.) 
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A testator left several hein», and among them three freedmen for three-fourths of 
Ws inheritance. To them he also gave his lands as a legacy {praelegatuni)^ and charged 
them not to alienate the land, but that the survivor should have the whole. One of 
the three freedmen, Otacilius, was charged to surrender all his share of the inheritance 
{heredUat bonave) to another, deducting debts and legacies, and reserving 20 aum to 
himself. This trust does not include bis share of the lands left as a pre-legacy {per 
praecepiionem). (D. 30, 1, 78, 13.) 

A testator appointed his/ihildren heirs, specifying their shares and giving them pre- 
legacies, on trust that whichever of them died without children should surrender his 
portion {portio ma) to the rest. Held to include the pre-legacies, because the word 
portion was not qualified by “ portion of the inheritance ” {portio hei'editaria). (D. 
86, 1, 8, 4.) 

A testator appointed three heirs, — his brother Maevius for nine -twelfths, one Seius 
for two-twelfths, and Stichus, aSilave of Seius, but a natural son of Maevius, for one- 
twelfth. Ho charged Seius to manumit Stichus. In codicilli the testator added that 
‘if Seius raised any controversy, the share of Stichus should go to Maevius, and 
Maevius was charged to surrender to Stichus whatever he got from the inheritance 
{quidquid ad tc jicrvevcvit ex hereditate mcu). Seius accepted, and so was obliged to 
manumit Stichus. Siqtpose Seius raises a dispute about the one-twelfth given to 
Stichus, and it is forfeited to Maevius and recovered by him, must he surrender this 
one-twelfth us well as tlie nine-twelfths to Stichus? Yes, on account of the largeness 
of the Wds. (IJ. 36, 1, 78, 2 3.) 

A daughter was made heir, and charged, if she died leaving children surviving, to 
surrender to her brother her sliare of her father’s property {pariem tjus quae ad earn 
ex ban i K pa tv is per veil iani). She died leaving a daughter. Must her heir surrender 
what was given to her by her father as dt>wry ? No, that is not part of her father’s 
inheritance ; uml even if the father had only promised a dowry, her heir will recover 
it us a debt due to the daughter. (D. 36, 1, 62, pr.) 

A husband nppointetl his wife heir for one-thirtl, and gave her dow’ry as o pre- 
Icgacy. “ To Seia, my wife, I wish my sons to give the amount of her dowry brought 
to me on her belialf.” Ho charged his wife to gi\e up after her death her share of the 
inheritance and legacies {quaerumque ci Irgassct) to Titius, their son. This was held 
not to include her dowry left us a pre-lcgaey, unless this w^as manifestly the testatcr's 
intention. In the latter case, however, she could not be reqtiired to surrender it unless 
she got equal advantages to it under the will. (D. 36, I, 78, 3 4.) 

(2.) The right of tlie Jidcicommifisarius, until tiie moment of 
Burrender, is a right in personam against tlie heir charged with 
the trust, and against no one else. Up to that moment the 
heir alone has jus in rem^ but when the surrender is made, the 
property at once vests in the fideicmnmissarins even before he 
has actual possession. (D. 3(.>, 1, (ith pi*0 Previous to that 
moment the heir is answerable for misconduct only in a fidei- 
commissary suit ; after that he may be sued like anyone else 
for theft or damage done by him to the property. (D. 30, 1, 
70, 1.) The surrender confirms any alienations made by the 
fideicommissarius before (D. 30, 1, 50)j and revokes all aliena- 
tions made by the heres, except those for payment of debts of 
the deceased. (D. 40, 3, 104.) But the freedom of a slave 
manumitted by tJie heres was not revoked ; the heir, however. 
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must pay his value to the fideicommissarins^ and that even when 
the trust was in codicilli unopened, and of whose nature the 
heres could not be cognisant. (D. 8(), 1, 25, 2.) By these re- 
strictions the right of the here» was practically in abeyance. 
As the Jideicommissariits had a right to call for the surrender, he 
was substantially owner. Thus, again, there emerges in Roman 
law a divided ownership ; the heres is teclinical owner, but the 
fideicommissarlus is beneficial ow'ner. 

(3.) Qiiarta Pegasiana. — The position of a herea ashed to sur- 
render an entire inheritance was the same as that of a heres 
before the lex Falcidia, when all the property was swallowed 
up in legacies. The result was a failure of the will, because 
the heres would not accept the risk and trouble when ho was 
to get nothing for it. This danger was removed by the 
Senatus Consultnm Penasiannm^ A.D. 70, which gave the heres 
the same right to a fourth against the jideicotumisnarius tlnit ho 
had by the lex Falcidla against legatees. (D. DO, 1,21 ; 1). 3<>, 
1, <58, 1.) This enactment applied also to those succeeding ab 
intestato, (C. (5, 40, 5.) 

A fideieommissaHus neglects for a long time to claim the snrreii(l«T of an in- 
heritance from the heres. Does the income obtained by the heres dnrini; tins iH?ri(.Kl 
count as part of the fourth that he is entitled to retain? No, beeauHe his income 
accrues to him from the negligence of the fidnrommissarius^ nut from the will of 
the deceased. If, however, the claim of the jidt icommiysarius is suspernled for a 
certain time, or until a future uncertain e\eni, tin* ineuiue is given to the hen* 
the deceased, and counts as part of the fourth. (1>. 1, 2.) 

At first the right of the heir to the fourth was indefeasible; 
but a practice grew up, when a testator left a pre-legaty to 
a heres, to petition the Emperor to require the heres to be 
content therewith. (1). 3<s 1, 30, 4.) Even when iK)tbing 
was left to the heir, and the testator refused him a fourth, 
his will was generally supported and a fourth allowed to the 
heir, as appears from rescripts of IVajan, Hadrian, and Anto- 
ninus. (L). 33, 1, 30, 5.) Finally, Justinian allowed a testator 
to refuse the fVmrtli altogether. (Nov. 1, 1, 2.) 

2. In respect of the income of the prf‘perty (fructns), the 
general rule was that the heir was entitled to the income or 
profits of the inheritance until the time wlien he was required 
to surrender it, unless tlie testator either expressly or by injpli- 
cation desired the income to be surrendered along with the 
inheritance. (D. 33, 1, 18, pr.) 

A testator charged his heredes to give all they gut from one-third of the inheritance 
to hia foster- son Caius Maevius when he was fifteen yean old ; and nieanwhile, that 
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th^ should invest ft sum ftt interest sufficient to meet hii wmti j ftnd moreov^f 
Assigned two slavest out of whose eftming^ the son might ^ supported jalj 
fifteen. It was held that the testator clearly meant the foster^ion to* hare the- interest 
of the sum that ought to have been invested p and tiiat mint> be reokoned* as running 
not from the fifteenth year of the son/s age^ but from iJie death of the; testator ; 
when the slaves were sold,, the amount ef their wages, and not merely interest, is due 
for the same period. (D-. 36, 1,. 78, 12.); 

A testatrix appointed Phllidius heir, and charged hun to give' up* the- whole fe>< 
her daughter when she- had reached w certain* age. The testatrix intimated that 
she took this course because she preferred to* entrust the* property to' her relation 
PoUidius rather than to a iutm\ She also gave Pollidius & legacy of land. Papinian, 
when Praetorian Prefect, gave judgment that Pollidius should give up to the* daughter 
the whole income and profits of the inheritance' from the death oi the testatrix. He 
based this judgment upon two gsounds (1) that PbllidiuB got tbelandas apre>-legacy,. 
from which it was inferred that he was to'have no more ; and (’2) beoause the testatrix 
showed that her only object was to have a trastworthy guardian for her daughter’s' 
property, instead of incurring the risk of Bitutda. (D. 22, 1, 8, 3.)' 

BalUata appointed RebellitmuB heir omcondition that he covenanted with* the colony 
of Philij)pi, that if he died without chMdren,. whatever he'got fi’om the testator would 
go to the colony. This was held to imply a gift of the income as well ui-e£ the capital 
to the colony, on account of the covenant {stipulatio) required to> be wade. The 
covenartt was in fact conditional, and once the condition was fulfilled,, according to the 
rule, the contract was rcgai*ded as penfeot from the time it was naade. (D,. 36, 1, 32.-) 

A testator said, “ Whatever my heirs obtain from my inheritance, I charge them 
to give up on their death to my native colony, Benevcntum,” Here, because the heirs 
are not required to promise the amount, they are entitled to* the income during their 
life. (1). 36, ], f,7, pr.) 

Appohtionmknt. — A daughter, Titia, sole heir, was asked to surrender to Gaius 
half the iiiticritance, deducting sniall legacies and debts, which left her more than a* 
clear Falcidian fourth. Titia surrendered the half at the proper time. Before that 
time, Titia received interest accruing due after the testator’s death, and al; the time* 
of surrender, c»»ntract8 are running under which interest Will be due, and rents. Can* 
GaiuH recover interest accniing between tho death of the testator and the surrender of 
his share? Titia claimed all interest and lents because they were/ruriujr, and because 
she surrendered at the jiroper time, and had not fallen into mora ; and in the absence 
of mora, the frtictus go to the heir. Marcellos stated that Titia could not claim the 
interest and rents that she could recover only by obtaining from Gaius-a cession of his- 
rights of actioik The interest i\nd rents that had aucrued due and were payable before 
the surrender, she retained, as reward for her risk, trouble, or toil : but growing crops 
and interest not actually due form part of the inheritance, and must be delivered ttv 
Gaius. (1>. 36, 1, 44, 1 ; D. 36, 1, 58, 2.)‘ 


3. The heir, prior to- fitirrender of the trust property, must 
guard it witli care, aud is responsiWe for loss arising from 
negligence. The care required is not, however, the highest.. 
It is that usually taken by the heir in managing his own pro- 
perty.. (D. 36,. 1, 22, 3.) 

(B.) Duties of Fideicommisdarius to JJeres: 

1. All expenses incurred by the heir inr managing the- 
property may be retained by Inm ; if he does not retain them^. 
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he may take back the property until the claim is satisfied, 

p. 86, 1, 19. 2 ; D. 86, 1, 22, 8 ; D. 86, 1, 36.) 

An heir ia charged to manumit some of hit own aUvei and surrender the inherit- 
ance to them. He may retain the value of the slaves. (D. 36, 1. 27. 17.) 

An heir obtained a pre-legacy of land. It tamed out that the land did not belong 
to the testator. In the absence of any evidence showing the testator's knowledge tha t 
the land was not his, it was held that the testator wished the heir to have the land, 
and accordingly he may retain its value in surrendering the inheritance. (D. 36, 1, 72.) 

2. The fideicommissarius must covenant with the heir to 
indemnify him in case he is held responsible for the eviction of 
purchasers from anything he has sold t^em out of the iulierit* 
ance. (D. 36, 1, 611. ) 

A here» was required to surrender an inheritance, reserving some land. Suppose 
this land is pledged. The debt is p.art of the burdens of the inheritance, and there- 
fore some jurisconsults held that fidcicommisaariua should covenant to secure the 
heir against eviction by the creditor. Julian, however, thought such security could 
not be required. If the land, without security against eviction, would sell for one 
quarter the free proceeds of the inheritance, the heret h:is no claim on the jitkricom- 
misaarivLSy because he gets his fourth ; but if the land would not fetch so much, the 
herd is entitled to retain as much as would make up his fourth, (li. 36, 1, 1, 16.) 

(C.) Duties of Fideicommissarius to Creditors and Legatees. 

At first the occupied an uncertain position. 

If the whole inheritance w’as to be restored to him, he conld not 
be called a legatee, and yet he was not heir. It was a ina.xim 
of the Roman law that the character of heir was indivestible 
(D. 28, 5, 88) ; and hence in the law of inheritance tliere are, in 
strictness, no divestitive facts. The heir could surrender the 
property, but be did not cease to be heir ; the only one that 
could sue or be sued in respect of actions connected with the 
inheritance was the heir. 

When the inheritance is given up, he that gave it up remains none the less 
the heir. But he that receives the inheritance was regarded as in the position 
sometimes of an heir, sometimes of a legatee. (J. 2, 23, 3; (i. 2, 251.) 

We have now to trace the steps by which the fideicuinrnis- 
sarins escaped from this ambiguous and unsatisfactory position, 
and was ultimately brought face to face wdth the creditors and 
legatees, in form as well as substance, an heir. 

1. From Augustus to A.D. 56. 

In old times, indeed, he was in the position neither of an heir nor of a 
legatee, but rather of a purchaser. The practice at that time was for the 
man to whom the inheritance was being given up, to buy it with a single 
coin for form’s sake. All the stipulations, too, usually interposed between 
the vendor of an inheritance and«the purchaser were actually interposed, 

o 
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between the heir and the man to whom the inheritance was being given 
that is, in this way : the heir stipulated with the man to whom the inherit^ 
ance was being given up, that for all he had been condemned to pay on 
account of the inheritance, or that he had otherwise given in good faith, he 
should be indemnified ; and that in any case, if anyone went to law with 
him on account of the inheritance, he should be properly defended. The 
other— the man that was receiving the inheritance— used to stipulate in turn 
that if anything came from the inheritance to the heir it should be given up 
to him ; as also that the heir should suffer him to pursue the actions pertain- 
ing to the inheritance as his procurator or cogmtor, (G. 2, 252.) 

This somewhat clumsy expedient was the only means of giving effect to jideicm- 
mUm from the time they were ftfst sanctioned till the reign of Nero. 

2. From a.d. 56 to A.D. 70 . — Senatus Consultum Trehellianunu 

But afterwards, in the time of Nero, when Trebellius Maximus and 
Annaeus Seneca were Consuls, a Senatus Consultum was made, providing 
that if an inheritance was given up to anyone on the ground of a trust, then 
all actions that by the jus civile were open to the heir and against the 
heir, should be given to the man and against the man to whom the inheritance 
had been given up under the trust. After this Senatus Consultum [those 
securities fell out of use, for] the Prastor began to give utiles actiones to him 
and against him that received the inheritance, as if to the heir and against 
the heir. [They are set forth in the Edict.] (J. 2, 23, 4 ; G. 2, 253.) 

The words of the enactment are given as follows : — 

** Whereas it is most fair, in the case of all inheritances left upon trust, that any 
actions nri'<iiig concerning the property should be taken up by those to whom the right 
and are transferred, ratlier tlian that the faith of the heir should expose him to 

peril ; it is enacted that titc actions heretofore given to or against heirs shall be given 
not to and against those reijuired under a trust to surrender the property, but to and 
against those to wliom uniier the will the property shall have been surrendered, so that 
for the future the last w'ishes of the deceased may be better upheld.” (D. 36, 1, 1,2.) 

This enactment a})plied both to testamentary and intestate heirs. (D. 36, 1, 1, 5.) 
The heir might transfer the inheritance, either by actual delivery (?*c) or by a message 
either verbal or written. (D. 36, 1, 37, pr,) If the trust was conditionxil or post- 
poned, the surrender had no effect until the time arrived or the event happened. (D. 
36 , 1, 9, 3; D. 36, 1, 10.) 

After the transfer, the fidcicommissariua^ and not the heres^ 
could Buo the debtors of the deceased. (D. oG, 1, 40, pr.) 

A slave forming part of the inheritance was stolen prior to the transfer and after 
the death of the testator. The Aerrs, and not the juieicommissariusy can sue the thief. 
The same nile holds if any damage has been done to a slave. {Uae enim actiona 
ttaiuieunt guar ex InmiM defuncti pendent.) (D. 36, 1, 66, 2.) 

An heir lent money rocoivod from the testator, and accepted a pledge from the 
debtor. The Jideicommittarius has no action in respect of the pledge. But if the 
debt was due to the testator, and a pledge was given to the heir, the heir most admit 
the ^CdrtcommuMtrius to the benefit of the security. (D. 86, 1, 78, pr.) 

A testator having rights to the services ofa freed man appoints his sou heir, charg- 



iog iiiiti to tanondor tbe inherituioe to m itna^. The eon reUim the right to the 
■errioee of the freedmMi, to which he ie entitled not m heir, but ea ion of the petroa. 
(D. 86, 1, 65.) 

The heir eleo reUined hie righte to the femily bnrinl-plece. (D. 36, 1, 42, 1.) 

If the whole inheritance is transferred, the Jideicommissarins 
must pay all debts and legacies as if he were sole heir ; if only 
a portion, the Jldeicommissarius is practically a co-heir, and must 
bear the burdens in proportion to his share. (C. 6, 49, 2.) 

A test&tor has 400 aurei. He leaves 200 aurei as a legacy to Titius, and asks his 
heir to surrender one<half the inheritance to Sempronius. But the heir is entitled to 
his Falcidian fourth. Titius must therefore sue the he^ for 100 aurri, and Sempronius 
for another 100. (D. 36. 1, 1, 20.) • 

A testator has 400 aurei, and bequeathing 800 aurei, asks the heir to give up the 
whole inheritance, deducting 100 aurei. In this case the heir gets 100 aurei, and the 
^ffdeicommiesartus must alone bear the burden of the legacy. (D. 36, 1, 1, 21.) 

A testator has 400 aurei ; he gives a legMsy of 300, and asks the heir to give the 
inheritance to Seius, reserving 200 to himself. In this cane the heir must give 100, 
and the legatee can only claim 200 from the Jltleicummutariua. (D. 36, 1, 1, 17.) 

Legatees and fidelcornmissaru charged witli legacies or trusts 
cannot claim a deduction of the Falcidian fourth (D. H5, 2, 47, 
1); but if the charge is one that the jideicomminsarinH succeeds 
to only in default of the heirs, as where the heir refused to 
enter, he may, as the heir would have done, retain a fourth. 
(D. 36, 1, 55, 2.) If, however, the share of ihii fidelcominuHariwt 
has been diminished by the Falcidian fourth, he may make a 
corresponding reduction in the legacies charged upon him. 
(D. 35, 1, 43, 3 ; D. 35, 2, 32, 4.) 

Titius is asked to give an inheritance to Mae\iuH, Hnd Maevitm to pay Seliui a 
certain sum. Titius retaius his fourth. Maevius pays a quarter less. (D. 36, 1, 
63, 12.) 

An heir was charged b> surrender the inheritance to testator’s wife ; and he did so, 
reserving his fourth. His wife was charged to restore a quarter of the inheritance at 
once, and after a time the residue to another. She must restore a quarter of what 
she gets, and the residue afterwards, nut the whole as left by her husband. (D. 36, 
1, 78, 11.) 

3. From Vespasian to Justiiiiau (A.D. 70 to A.D. 527 ). — Smatus 
Conmltum Pegasianum. 

The Seuatus Considtum Trehelliaiiutn was drawn on the right 
lines : it made the fideicornmusarius a true universal successor, 
who could sue or be sued as heir. A fideicommissum thus became 
an investitive fact of an inheritance. It had, however, one 
serious flaw. It did not compel the heir appointed to enter 
pro forma and transfer the inheritance. If the heir entered, the 
Senatus Consultum was efiectiial, but the heir need not enter, 
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and would not do bo nalesB it were worth his trouble. In a 
mature law of trusts, it is an elementary maxim that a trust 
shall not fail from want of a trustee ; but in this early stage of 
their growth, the maxim was that no trust should be enforced 
unless there was a trustee. But a step in advance was soon 
taken. It consisted jn offering a Falcidian fourth to the heir 
as a bribe to enter ; and if he alleged that the inheritance was 
insolvent, he was compelled to enter pro foinna in order to 
transfer the inheritance, in which case the whole burden and 
benefit of the inheritance attached to the JideicommissariiLa, 
(D. 36, 1, 27, 2 ; D. 36, i, 14, 4.) 

But the heirs appointed, when they were asked, as they often were, to 
gpve up either the whole inheritance or almost the whole, used to refuse to 
enter on the inheritance for the sake of a g^ain that was no gain at all or very 
trifling, and thus trusts were extinguished. Afterwards, therefore, when 
Pegasus and Pusio were consuls, the Senate came to a resolution that a man 
asked«to give up an inheritance might lawfully keep back a fourth part of it, 
just as under the lex Falcidia there is a right to keep back a fourth in the 
case of legacies. Even in the case of single things left in trust the same keep- 
ing back is allowed. After this Senatus Comultum the heir himself used to 
sustain the burdens of the inheritance ; whereas he that under the trust 
received a part of the inheritance was in the position of the legatee of a share 
{partiarius) — a legatee, that is, to whom a share of the goods was left. This 
form of legacy was called partition because with the heir the legatee shared 
the inheritance. Hence the stipulations usually interposed between the heir 
and the legatee of a share, were likewise interposed between him that received 
the inheritance under the trust and the heir ; that is, in order that both gain 
and loss from the inheritance should fall to them in common, in proportion 
to their shares. (J. 2, 23, 5 ; G. 2, 254.) 

Therefore, if the heir appointed was asked to give up not more than 
three-fourths of the inheritance, then under the Senatus Consultum Trebelii- 
anum the inheritance was given up, and against both the actions pertaining 
to the inheritance were given in proportion to their shares. They were given 
against the heirs by the jus etvi/e ; against him that received the inheritance 
under the Senatus Consultum 7'rebetlianum as if he were heir. [The heir, 
however, remains heir even for the part he has given up ; and by him and 
against him actions may be brought for the whole. But he is not burdened 
further, nor are actions given him further, than the advantage of the in- 
heritance remains with him.] ' But if he was asked to give up more than 
three-fourths or even the whole inheritance, there was room for the Senatus 
Consultum Pegasianum ; and the heir that had once entered on the inherit- 
ance, if only he entered by his own wish, whether he kept back a fourth part 
or refused to keep it back, himself sustained the entire burdens of the inherit- 

> llio meaning is that although the Senatus Consult did not divest the heir of hia 
status, and therefore his liability under the civil law remained, yet that in virtue of 
the Senatoa Consult he could not be sued or except for his own share. 
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ance. If, however, he kept back the fourth, then stipulations, as if of a share 
and in proportion to a share {gnasi partis et pro parte)^ were interposed, as 
between the legatee of a share and the heir ; but if he restored the whole 
inheritance, the stipulations appropriate to the sale and purchase of an 
inheritance were interposed. If, further, the heir appointed refuses to enter 
on the inheritance, pleading that he suspects it as likely to cause him loss, 
the Sefiotus Consultum Pe^asianum provides that ^t the desire of the man to 
whom he is asked to give it up, the heir shall, by the Pr.etor's orders, enter 
and give up the inheritance ; and in that case the actions are to be given to 
and against him that receives the inheritance, just as if in law it came under 
the Senatus Consultum TrebelUanum, In this case no stipulations are needed, 
because at one and the same time he that gives up the inheritance is secured, 
and the actions pertaining to the inheritance ^e transferred to and against 
him that receives it ; for both tlie Senatus iSonsulta m such a case meet. 
(J* ^ » G* 2, 255’258.) 

PartxBy a share of the a*«set^ ; pro partt^ a proportion of tlie burdens. 

4. Justinian’s Legislation. 

But the stipulations that came down under the Senatus Cmmultum 
Pegasianum were displeasing even to antiquity itself ; and in some cases 
Papinian, that man of lofty intellect, calls them captious ; whereas we 
approve of simplicity rather than of difficulty in statutes. After having, 
therefore, had all the points both of likeness and of difference in both 
Senatus Consuita laid before us, we have determined to be clone with the 
Senatus Consultum Pc^^asianiim^ which came on at a later lime, and to lend 
all our authority to the Senatus Consultum 1 rebclhanutn. Under it, there* 
fore, trust inheritances arc to be given up, whether the heir has by the 
testator’s wishes a fourth, or more, or less, or nothing at all, so that when 
nothing or less than a fourth remains with him, he may lawfully keep back 
either the fourth, or what is wanting, l>y our authority, or demand it hack if 
already paid. At the same lime, if under the Senatus Consultum I rebel- 
lianum^ actions in proportion to their shares may be brought both against 
the heir and against him that takes under the \x\\s\ {Juieiiommissarius). 
But if he of his own accord restores the whole inheritance, all the actions 
pertaining to the inheritance may be brought by or against him that takes 
under the trust. As regards also the chief point of the Senatus ('onsultum 
Pe/t^asianum, that when the heir named in the will refused to enter on the 
inheritance given him, the necc'.siiy should be laid upon him of giving up 
the whole inheritance to );im that took under the trust, if he washed this, and 
thus making all the actions pass to him and against him — this also wx* have 
transferred to the Senatus Consultum Trebelliunum. Uniier it alone, 
therefore, is this necessity also laid upon the heir, if, when he is not willing 
to enter, the man that takes under the trust desires the inheritanc c t(i be 
triven up to him, while neither loss nor advantage remains with the heir. 

a. 2, 23. 7.) 

The con.stitution is a* follow* : Sancimu* itaqae iit «ive [kt rontumMriam 
abfuerit in cui restitutio iiiij»oKita est, sive morte prwjveniim nullo rt licto successore 
fnerit, sive a prim‘» fideicommiHuario in secuniitnii translatio cflebrari juasa eat, ipso 
jure utiiea actiones transferaiitur. (C? 6, 49, 7, 1.) 
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Special Case.— I f an heir is asked to deduct or pick out first {praecipere) 
some one thing that includes his fourth— a farm, for instance, or anything 
else — and then to give up the inheritance, the surrender must be made 
under the Senatus Consultum Trebellianum^ exactly as if he had been 
asked to keep back a fourth part, and to give up the rest of the inheritance. 
But there is this difference : In the one case— that is, when something is 
deducted or picked out fv’st, and then the inheritance given up — the actions 
under that Senatus Consultum are transferred as one whole, and the thing 
that remains with the heir, remains with him free from any burden pertain- 
ing to the inheritance, just as if he had acquired it under a legacy. But in 
the other case — that is when, after keeping back the fourth part, the heir is 
asked to give up the inheritance — the actions are split up ; for three-fourths 
they are transferred to him'that takes under the trust ; for the one-fourth 
they remain with the heir. Nay, even although the one thing that is de- 
ducted or picked out first, before a man is asked to give up the inheritance, 
contains the largest part of the inheritance ; all the same the actions are 
transferred as one whole, and the man to whom the inheritance is being given 
up ought to consider well whether such a surrender is any good to him. 
The same rules come in if two or more things are to be deducted or picked 
out before he is asked to give up the inheritance. Indeed, even if it is a fixed 
sum that is to be deducted or picked out first before a man is asked to give 
up the inheritance, and it contains the fourth, or even the largest part of the 
inheritance, the rule of law is the same. All we have said about him that is 
appointed heir to the whole {ex asse\ we apply to him also that is appointed 
heir to a part. (J. 2, 23, 9.) 

III. FIDEICOMMISSA AS ENLARGING THE PoWER OF SUBSTITUTION. 

By direct Bubstitution a testator could provide for the 
failure of an heir; but if the heir appointed once entered, the 
Bubstitution never could take effect. In pupillary substitution 
an advance was made. A father was allowed to substitute to 
his child, even if the child entered if it died under the age of 
puberty ; but beyond that no one could go. These restrictions 
were not imposed upon trusts, which in fact formed a con- 
trast to substitutions, for a tnist could have no effect unless the 
heir entered ; a substitution had no effect if he did enter. 

Again, although wc cannot make an appointment to take effect after the 
death of the man that becomes our heir of another heir in his room, yet we 
can ask the heir to give up at his death the inheritance to another in whole 
or in part. Further, since a trust can be given to take effect even after the 
death of an heir, we can bring about the same result if we write as follows : — 
“ When Titius, my heir, shall be dead, I wish the inheritance to belong to 
Publius Maevius.” In both ways, in the lattig* as well as in the former, the 
testator leaves his heir bound to give up the trust. (G. 2, 277.) 

A heres might be required to give up the whole or a part of 
the inheritance at a given future time, or at his death ; or con- 
ditionally, as in the event of his dying without children* 



TRUST SUBSTITUTION. 


8a3 

The man to whom anything is given up, the testator can ask to give it up 
in turn to another either in whole or in part, or even to give up. something 
(J-2, 23, II.) 

The following examples of valid tnists illustrate the variety 
of provisions that could be made through the flexible instru- 
inentality oi Jideicommism : — ^ 

A busband is left sole heir, and charged to surrender, on dmth, ten -twelfths to 
his son, and two-twelftha to a grandson. {!>. 2, 95, pr.) 

An heir is charged to surrender at once one-half of the fnheritanee to Pnhiius 
Maevius, and on his death the other half to the same person. (IX 1, 27, 16.) 

Several children are appointed heirs, and charwd, if any <»f them die without 
children, to surrender their share to the rest ; and iPall but one die without children, 
the survivor should have the whole. (Paul, Sent. 4, 1, 13 ; D. 36, 1, 3, 4 ; D, 36, 1, 
32; D. 36, 1, 22, 4.) 

A father ajipointed his two sons heirs on trust, that if one died without children, his 
share should go to the surviving brother ; and if both died without children, the whole 
should go to a granddaughter, ('laiulia. (1). 36, 1, 57, 1.) 

Mae via appointed her son heir for five- twelfths, her daughter Titia for thretj- 
twtdfths, and another son, Septicius, for four-twelfths. Septicius was charj^tl, if ho 
died before his twentieth year without children, to give up his share to the others. 
(D. 36, 1, 78, 5,) 

Seius Saturninus appointed Valerius Maximus heir on trust to surrender th« 
inheritance to testator’s son, Seius Oceanus, when he was sixteen. (P. 30, I, 46.) 

A testator appointed several heirs, including three of his freedinen, fi»r three- 
quarters of his property. He also gave them lands a.s a pre -legacy, and charger! them 
not to alienate the land, and that the whole shmihl go to the survivor. On one of the 
three. Otacilius, he imposed a trust to give up all that lie got to Titius, reserving only 
twenty aurri. (I). 36, 1, 78, 13.) 

A testator appointed his son heir for nine-twelfths, and his wife bir throc-taelfths — 
to the son in trust for the vife ; and he charged the wife tf» take care of the son, to 
allow him 10 aurci a month until he attained his twenty-fifth year, and then to 
surrender to him one-half of the inheritance. (I>. 33, 1, 21, 2.) 

PorofT of Appointment . — A husband marie his wife heir, and rhurgeil her on her 
death to give bis property to his children, or any rsie of them, or to whichever of his 
grandchildren she pleaserl, or to whichever of his blood relations she pleased. This 
was held not to give any election as regards the children, but to give an election among 
the grandchildren : and if there were none of these, then among the cognates. (1>. 
36, 1, 57, 2.) 

Trtut upon a 7VtM^.~Oaius is apprdnted heir, and charged to manumit Stichus ; 
also to give up the inberitanoe to Titius ; w'ho, again, is charged to give it to Stichus. 
Stichus, but not Titius, could under the compulsory clause of the Senatvs ConMuUum 
Pegatianum, force Gaius to enter pro forma^ and surrender the inheritance. (D. 36, 1, ' 
16, 16.) 

Gaius is appointed heir on trust for Titius ; awl Bempromus is substituted for 
Gains, on trust for Maevius. Under the same Skna'uM Conndium Gaius is compellable 
to entw at the instance of Titii^ (D. 36, 1, 63, 13.) 

Claudius and Sempronius are appointed heirs and subslituted reciprocally, and 
both, or whichever enters, are charged to restore half the inheritance to Gaius after five 
years. <D. 36, 1, 16, 7.) 

Antistia appointed Titius heir, and manumitted Albina in her will, at the 
same time bequeathing Albina’s oivn daughter to her on trust U) manumit her* 
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Antistia also charged Titius to stuTender the inheritance to the manumitted daughter 
of Albina. .(D. 86, 1, 11, 2.) 

A testator appointed his son sole heir. He made codiciUif which were not to be 
opened until after the sou’s death, charging his son, if he died without children, to give 
the inheritance to his sister. 1'he son necessarily did not know the contents of the 
codictUif hut still they were binding. (D. 36, 1, 25, 2.) 

A testator, in rodiriUi confirmed by will, bequeathed a farm to his freedmen, for- 
bidding them to alienate it,« and desiring it to go to their sons and grandsons. He 
added a clause that the freedmen sliould, out of the rents of the farm, pay to his heir 
Titius 1 0 aurti a year for thirty- live years from his (testator’s) death. Unless the 
freedmen can prove that the testator meant to confine the annuity to Titius, it is due 
to the heirs of Titius until the end of the thirty-five years. (D. 33, 1, 18, pr.) 

IV. — Fjd£/c(ujmjssa as^Removing Testamentary Incapacity^ 

As regards the capacity of the testator, jideicomminsa had no 
effect. No one could make a fideicommissum^ unless he could 
make a will. (D. 29, 7, h, 3 ; D. 29, 7, 8, 2 ; D. 29, 7, 2, 3.) But 
fideicommum might be made in favour of persons that could not 

take as liereden. 

* 

1. Again, although a Senatus Consultum forbids us to make a slave of our 
own under thirty a freeman and our heir, yet most are of opinion that we 
can order him to be free on reaching the age of thirty, and that we can ask 
that the inheritance shall then be given up to him. (G. 2, 276.) 

I 

This was under the ler Sentia^ and the provision was repealed by Justinian. 

2. There were also other differences that do not exist now. Aliens, for 
instance, could take trusts ; and indeed this was, on the whole, the origin 
of trusts. Hut afterwards that was forbidden ; and now, in consequence of 
a speech by the late Kmperor Hadrian, a Senatus Consultum was made that 
such trust should be claimed for the Fiscus. (G. 2, 284-285.) 

About eighty years afterwards, under Caracalla, citizenshiji was extended to all 
Roman subjects, and this exception ceased to have any importance. 

3. l.aiins too, who are forbidden to take inheritances and legacies directly 
at law under the tex Junta, can take them under a trust. (G. 2, 275.) 

Dcdititii could not take even by way of trust. 

4. A woman, again, who by the tev I'oconia cannot take from a man rated 
in the census at one hundred thousand asses by being appointed his heir, can 
take by a trust the inheritance left her. (G. 2, 274.) 

The Irx was obsolete in the time of Justinian. 

5. The unmarried, who by the lex Julia are forbidden to take inheritances 
and legacies, were in old times thought lit to take trusts. The childless, too, 
who by the lex Papia, because they have not children, lose half of all in- 
heritances and legacies, were in old times thought fit to take trusts entire. 
Hut afterwards the Senatus Consultum Pes^asianum forbade them to take 
trusts also (beyond a half), as well as legacies and inheritances. The trusts 
were transferred to those named in the will that had children, or if it were 
to turn out that none had children, to the People, — as is the law with regard 
to legacic-^ and inheritances. (G. 2, 286.) » 
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This provision of the lex Papia wm repealed by Constantine. 

6. An " uncertain person ** could receive a trust, but in the 
time of Justinian also directly by will. 

Although, from the same reason, or from a like one, in old times, bequests 
could be made to an indeterminate person, or to a strange posthumous child 
by a trust, and that though he could neither be appointed heir nor have a 
legacy left him, by a Senaius Consultum passed at the instance of the late 
Emperor Hadrian the same rule was settled for trusts as for legacies and 
inheritances. (G, 2, 287.) 

In one respect Jidclcojumiasum was narrower than direct be- 
quests, because no tutor could be appointed by fideicommissnui. 
There was no motive whatever to introduce trusts for such a 
purpose. 

But although in many parts of the law trusts are more wide-reaching than 
direct bequests, and in some are equally effective, yet a tutor cannot be 
appointed by will otherwise than directly ; as in this way, “To my children 
let Titius be tutor;'' or thus, “To my children 1 appoint iiio) Tilius tutor." 
By a trust he cannot be appointed. (G. 2, 289.) 


B. The Instruments ('ueatinu Fjdeicommissa. 


I. A will Although it was by means of eodiriUi that Jidei- 
commissa were introduced, yet once introduced, they were 2 )er- 
mitted equally in wills. 

II. By letter, or even by men* spoken words in the jiresenco 
of witnesses, a trust could he iinnesi'd. Idiis is stated to have 
been undoubted law by Diocletian and Maxiinian (A.D. 

(C. 6, A'l, 22.) Both Paul and lT|j)iiin (I -Ip. h’rag;. 2iK o) say that 
a trust mi^ht be constituted even without words, hy a mere 
nod { 7 intH), provided the ju-rson had a capacity for making a 
will. (1>. 1, 21, pr.) Kegard was had to the intention of 

a testator, and not to the manner in which his intention was 
signified. 

III. Codicllli. — CodlcUli and fuhiannmlf^xa drew their first 
breath at the same time, and they were closely connected in 
their history. Codicilli may, in fact, be regarded after the estab- 


lishment of the fideicoutmismria herediUfit as the informal will 
the Roman law. This will appear from a cornjwison with tlie 
testameutiim* 


I. Comparison of codicilli and testamentum. 


Before Augustus’ time, it is agreed, there were no codicilli in law ; but 
Lucius Lentulus, who also began trusts, brought them in. For when he was 
on his deathbed in Africa, he wrote xodicilii^ confirmed by will, in which he 
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begged Augustus by a trust to do something. The late Emperor Augustus 
fulfilled bis wishes ; others thereafter followed his authority, and made good 
their trusts ; and Lentulus* daughter paid legacies she did not owe at law. 
Augustus, it is said, then called together the men learned in the law, and among 
them Trebatius, at that time the greatest authority, and asked them whether 
this could be received, or whether the use of codicilli was out of harmony 
with the principles of law. Trebatius, it is said, advised Augustus what to 
say,— that this was most useful and needful to the citizens, because of the 
great and long journeys there were among the ancients ; on these, if a man 
could not make a will, he might yet make codicilli. After this, when even 
Labeo made codicilli^ no one any longer doubted that codicilli would be 
admitted as thoroughly good at law. (J. 2, 25, pr.) 

1. F orm of codicils.' 

Of codicilli a man may make more than one, and they need no formalities 
in drawing them up. (J. 2, 25, 3.) 

This was the main fact. There conld be only one valid will 
— a formal document ; there might be many codicilli, and they 
rec^nired no solemnities of form. At first any writing seems to 
have been admitted as codicilli, if it showed an intention on the 
part of the maker to distribute his property on his death. 
But letters that merely promised to leave one^s inlieritance, 
or simply showed an inclination to do so, did not constitute 
codicilli. There must be a present intention actually to be- 
queath. (D, 7, 17.) Even when the testator had in his 

will confirmed by anticipation only such codicilli as shf)uld be 
made under his own hand and seal, and .the codicilli were neither 
written by him nor sealed, they were, nevertheless, quite valid. 
(D. 29, 7, G, 1.) 

Constantine first made the presence of writnesses necessary, 
but only when the co(/ia7b’ imposed trusts on the heir ah intestato, 
(C. Th. 4, 4, 1.) Afterwards Theodosius (A.D. 424) required 
the presence of five witnesses, either invited for the purpose or 
meeting by accident, all to be present together, and to sign as 
witnesses if the codicilli were in writing ; and if the codicilli 
were not in writing, then to prove the wishes of the testator. 
(C. 6, 3G, 8, 3.) Justinian relaxed this rule. 

Tnists in their early infancy depend entirely on the faith of the heirs. To 
this they owe not only their substance, but their name. The late Emperor 
Augustus, therefore, dragged them down to the bonds of law ; and we too 
lately, striving to outdo that Emperor, and oYi the occasion of a case brought 
before us by that illustrious man Tribonian, Quaestor of our sacred palace, 
have made a constitution, in which we have arranged as follows : — If a tes- 
tator has entrusted to the honour of his heir the surrender either of an inherit- 
ance or of some special thing, and the fact cannot be plainly shown other by 
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wnting or by five witnesses (the statutory number recofcnised in trusts), but 
cither fewer than five or no witness at all came in ; then whether it is the 
heir’s father, or whoever else it may be that chose the heir’s faith, and wished 
something to be given up by him, if the heir, in the grip of bad faith, refuses 
to fulfil what his faith is pledged to, and denies that affairs took this 
course, and if he that takes under the trust puts the heir to his oath 
after first taking the oath de calumnia (that h^ brings no trumped-up 
charge) himself, — then he must needs come under the oath that he heard 
nothing of the kind from the testator ; or else, if he refuses, he will be 
compelled to discharge the trust, whether general or special, that so the last 
wishes of the testator entrusted to the heir’s faith may not \ittcrly perish. 
These same rules, we have resolved, are to be observed when something is 
left in like manner to be given up by a legatee, ^r by one that takes under a 
trust. If, then, he through whom something has been left admits indeed 
that it has been left through him, but has recourse to legal subtleties, he is 
to be compelled in any case to discharge the trust. (J. 2, 23, 12.) 

2. Duheri8on.—^o person could be properly disinherited by 


codicillL 

3. Legitim. — No codicilli were void by reason of their not 
providing legitim. 

4. By codicilli, again, no one can be appointed heir nor disinherited, even 
although they are confirmed by will. Hut he that is appointed heir by will 
can be asked by codicilli to give up the inheritance to another in whole or in 
part ; and this although the codiiilii are not confirmed by will. ((». 2, 273O 

codicilli, again, an inheritance can neither be given nor taken away, 
lest the law of w’ills and oi codicilli should be confounded. A disinheritance, 
too, cannot therefore be made by codtctllt. Hut though directly an inherit- 
ance cannot be thus given or taken away, yet by a trust it can be lawfully 
left in codicilli. By codicilli no condition can be added to the appointment 
of an heir, and no substitute can be named directly. (J. 2, 25, 2.) 

This is the cardinal difference between a will and codicilli. 
A will was an instrument for the appointment of an heir. 1 liat 
was its essential function ; all else was um^ssential and col- 
lateral. Codicilli had no validity unless, either by will or ah 
intestato, an heir was in possession. It is trne that in(.irectly, 
bv Jideicommissum^ an heir could practically' be appointed, 
superseding even tbc heir named in the will, and as time rolled 
on, the distinctions between the heres and the fideivomminmnuH 
were gradually obliterated ; nevertlieless the development of 
the law of inheritance, and the principle of its growth, are not 
intelligible without comprehending the radical difference in 
function between codicilli and wills. Hence the intimate rela- 
tion between codicilli and fideicommissa. The latter could be 
made by will, but a will was not essential to them ; wheretw 
codicilli were useless for the purpose of appointing an heir 
except through the medium ‘of jideiVommwsa, 
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5. As regards testameTitar}” capacity. No one could make 
codicillV vcho could not make a will. (D. 29, 7, 6, 8.) 

11. Codicilli as dependent on wills. 

1. Codicilli, when there is no will, impose a trust on the heirs 
ah intestato. They are not mere appendices to wills, but may 
be quite independent of them, and indeed in a sense rivals. 

Besides, a man that has made no will may, when at the point of death, 
ask him to whom he has understood his goods will belong either by statute 
or by the jus honorarium, to give up to some one his inheritance in whole 
or in part, or to give some thing, as a farm or a slave. But otherwise 
legacies {legata), unless un(?er a will, do not take effect. (J. 2, 23, 10.) 

2. When there is a will, codicilli may be confirmed or not by 
the will. 

(1.) Do codicilli made prior to the will require to be confirmed 
in the will ? 

only after his will is made can a man make codicilli, but even if he is 
dying intestate he can create a trust by codicilli. But when codicilli were 
made before the will was made, Papinian says they could have no force 
unless confirmed afterwards by the testator’s special wishes. The late 
Emperors Severus and Antoninus, however, declared by a rescript that, 
under codicilli preceding a will, a thing left in trust may be demanded, if it is 
plain that the man that afterwards made the will had not drawn back from 
the wishes he expressed in the codicilli. (J. 2, 25, 1.) 

(2.) Whether made before or after the will, codicilli are 
regarded ns a charge on tlu; testamentary heirs alone, so that 
if for any reason the heirs named in the will do not take the 
inheritance, the codicilli fail. (D. 29, 7, 3, 2.) Hence, although 
codicilli were not affected by the suVisequent agnation of a 
sum heres (D. 29, 7, 19), yet if by that means the will was 
broken, the codicilli shared its fate. (C. i>, 3G, 1.) 

When there was a will, the codicilli were treated as part of 
it, and therefore were held to speak from the date of the 
will. 

A ulavo Ix'longinp to the testator at tlie time of making his will, but afterwards 
sohl by him, camiot be directly manumitted by codicilli : if the slave dt^s not l>elong 
to the testator at the time of making the Avill, but does at the time of making the 
Cixiicillit the slave can rt*cover his free<lom hy Jidcicomrnhsunu (D. 29, 7, 2, 2.) 

A person makes a will, and afterwards is arnnrated. During this time he makes 
(iodicdlu lie is enianci{)ated, and dies. The will is valid, but are the codicilli made 
at a time wlien the testamentary capacity of the testator was suspended? Yea, 
because the codicilli are read as part of the will, (D. 20, 7, 8, 3.) 

A te8tatt>r makes a will confirmiiig all codiciiliy and afterwards in captivity 
codiciU,i. He recovers his liberty and dies. The codicilli are not valid. (D. 29, 
O O pr ) 
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On a question of the solvency of the testator, when slaves are alleged to have been 
manumitted in fraud of creditors (D. 29. 7. 4 ; D. 40. 9, 7. pr.), or when bequests are 
made to persons bom after the making of the will, the codicUU are held to speak from 
the time when they were made. (D. 29, 7, 2, pr.) 

III. Wills construed as codieilll — Clausula Codicillans. 

The existence of rival kinds of testamentary disposition, and 
rival forms of bequest, could not permanently endure. It is 
the nature of all such innovations as Augustus made, either to 
be obliterated or to change the established usage. The triumjdi 
was destined to be on the side of the newer form ; and the 
most complete vindication of the necessity and wisdom of the 
reform of Augustus, was when the wifi itself was content to 
gain vitality by being upheld as codicilli. It became usual with 
testators, in making a will, to say that if for any reason the 
instrument failed as a will, it should be regarded as codicilli 
(pro codicillis etiam id I'alere). ((y. G, 3G, 8, )>r.) In the absence 
of such a provision, however, an inf(»rmal or imperfect will was 
not supported as codicilli. (D. 211, 7, 1.) 

The exact effect of sucli a clause was to enable the heirs 
named in the will to make an election, whether they would 
stand upon the will or sue as Jideicommissarii, treat i rig the 
testator as dying intestate. Once they had elected, tlu‘y could 
not alter their choice. (C. G, 3G, 8, 1.) This somewhat narniw 
construction was relaxed by Theodosius (a.D. 424) in the case 
where a parent of either sex appointed a desccinlant within 
the fourth degree of agnation or third of cognation. In this 
case, if the heirs sued on the will and were defeated, they were 
allowed to fall back on the codicillary danse, and sue the heirs 
ah hitestato as jideicominissarii heredes, (C. G, 3G, 8, 2.) 

“This will I wish to be valid in any way it can,” was held to bind the heirs ah 
intestato, by way of trust (D. 1, 211, 1.) 

I wish this also to take effect in the rcKim of codirULi'' This wm held to be 
binding by a rescript of Nlarcos Antoninus. (D. 29, 1, 3.) 

** I, Lucius Titius, have written this iny will without the help of any one skilled 
in the law. I have rather ftdlowed what my mind held rational, than striven after 
an excessive and wretched nicety. If then I have done anything irregularly, or not as 
a skilled man would have done it, the wish of a man of sound mind ought to be held as 
good as a strict observance of legal forms.” No one UK>k os heir under this will. It 
was held to bind the bonorum poinessares ab hitestato by way of trust. (D. 31, 88, 17.) 

A testator appointed his daughter bis sole heir, and if she failed to take as heir, 
appointed his grandson : he added, ** If neither my daughter nor grandson be heirs, I 
wish my share, one-half of a farm, to belong to my freedmen.” Neither the daughter 
nor grandson took under the will. No others were appointed heirs by the will ; 
either, then, the gift to the freedmen was void, or it must be construed as a trust 
iqiyiing on the heirs ab intestato. In ^his case, owing to the language of the bequest 



830 


INTESTATE SUCCESSION. 


the latter alternative was adopted. This is an instance of implied eodteillarii daunUa. 
(D. 81, 88, 9.) 

A aon 'appointed his mother heir, and charged her to take an oath to perform 
certain trusts. The will happened to be void, but the mother took as heir ab irUeatato. 
It was inferred from the fact that an oath was required, that the testator desired to 
bind his mother by the trusts in any event, whether the will was valid or not. Ac- 
cordingly, the will for this purpose took effect as codicilli. (D. 31, 77, 23.) 

A testator bequeathed to a foster-daughter her freedom and certain legacies. 
The will was void, and the testator’s children succeeded ab intcstato. There was no 
da/uaula codicillaria in the will. It was held, nevertheless, that the children were 
bound to manumit the foster-child, and give her the legacies mentioned in the 
defective will, because it was presumed, from the affection entertained for her by the 
testator, that he meant his bequests to her to take effect even if his will proved 
incomplete or defective. (D. 4/), 5, 38.) 

C H A. T» T E R II. 

INTESTATE SUCCESSION. 

First— S uccession to Freeboen Persons. 

Preliminart. 

Names and Degrees of Relationship. 

At this point it is necessary to set forth how the degrees of kinship are 
reckoned. In this we must first of all observe that they are reckoned in three 
ways, by going up, by going down, and by going sideways {ex transverse^ ex 
latere) or collaterally, as it is called. The kinship going up is that of ascend- 
ants ; the kinship coming down is that of descendants ; and the kinship 
reckoned sideways is that of brothers and sisters and their issue, and 
agreeably thereto of uncles and aunts, either on the father^s side or the 
mother’s side. The kinships going up and coming dowm begin at the first 
degree ; the kinship that is reckoned sideways at the second. (J. 3, 6, pr.) 

In reckoning degreea of relationship in the Roman law, there is no difference 
whether we regard persona as related through bU>od (co^nati), or as related through 
subjection to the poteatan of a common parent or ancestor {agnati). (J. 3, 6, 8.) 

la the lino of ascendants or descendants each generation 
counts one degree ; from father to son is one degree, from 
grandfather to grandson two degrees, and so on. Collaterals 
are descendants of a common ancestor, and the degree of 
propinquity between two collaterals is obtained by adding 
together the number of degrees between each and the common 
ancestor. Thus brothers are in the second degree, each being 
one degree from the common parent ; first cousins are in the 
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fourth degree, because each is the grandchild of a common 
grandfather or grandmother. (D. 38, 10, 10, 9.) « 

The degrees of relationsliip are, of course, indefinite, but the 
Homan law provided no special names for persons in a degree 
beyond the sixth. 

It will be enough to have shown thus far how the* degrees of kinship are 
reckoned ; for from these we can plainly understand how we ought to reckon 
the degrees beyond as well. Each new generation adds always one degree, 
so that it is far easier to answer in what degree each is, than to mark out 
each by a name appropriate to his kinship. (J. 3, 6, 7.) 

In the first degree there are — going up, a fathqf, a mother ; coming down, 
a son, a daughter. (J. 3, 6, 1.) 

In the second degree there are— going up, a grandfather, a grandmother ; 
coming dowm, a grandson, a granddaughter ; going sideways, a brother, a 
sister. (J. 3, 6, 2.) 

In the third degree there are — going up, a great-grandfather, a great- 
grandmother ; coming down, a great-grandson, a great-granddaughter; 
going sideways, a brother’s or sister’s son or daughter, and agreeably tljprcto 
an uncle or aunt, either on the father’s side or the mother’s side {patruusy 
amita; avunculus^ maiertera), Patruus is a father’s brotlicr, called in Greek 
rrarpui. Avuncuius is a mother’s brother ; his specific name among the 
ti reeks is ; but he is called by the common name Amita is a 

father’s sister ; maU rtera a mother’s sister : both are called or, among 
some people, (J. 3, 6, 3.) 

In the fourth degree there arc — going up, a great-great-grandfather, a 
great-great-grandmother ; coming down, a great-grcai-grandson, a great- 
great-granddaughter ; going sideways, a brother’s (►r sLstcr’s grandson or 
granddaughter, and agreeably thereto a great unde or great aunt on the 
father’s side (that is, a grantlfather’s bi other or sistci); and again, a 
great-uncle or great-aunt on the mother’s side (that is, a grandmother’s 
brother or sister} ; and a first cousin \c(msohrinus}^ male or female ^^tliat 
is, the issue of broiiicrs or sisters). Some, indeed, think that they alone 
are properly called consobrini that are the issue of two sisters {sorores)y 
as if the term were consororiniy and that the issue of two brothers are 
properly called fraircs pairuelcs (or if the offspring of the two brothers are 
daughters, sorores patrueles is the name; ; whereas the children of a brother 
and a sister are properly railed amitiniy and the children of your aunt on 
the father’s side call you cansobn f tusy }K\ii\e you call them 

(J* 3 » 4 -) 

In the fifth degree there are — going up, a great-grcat-great-granclfathcr, a 
great-great -great-grand mother ; coming down, a great-great-great-grandson, 
a great-great-great-granddaughter; going sideways, a brother’s or sister’s 
great-grandson or great-granddaughter, and agreeably thereto, a great-grand- 
uncle or aunt, either on the father’s side (that is, a great-grandfather’s brother 
or sister), or on the mother’s side (that is, a great-grandmother’s brother or 
sister) ; and again, a son or daughter of the brother or sister of an uncle on 
the father’s side, of a first cousin (male or female), or of the child (male or 
iemaie) of an aunt on the father’s side ; as also one nearer than a second 



832 


INTESTATE SUCCESSION. 


cousin (propior sobrino) (male or female), — these are a son and daughter 
of a great-aunt or uncle on the father’s side, or on the mother’s side. 

(J* 3) 5*) 

In the sixth degree there are — going up, a great-great-great-great-grand- 
father, a great-great-great-great-grandmother ; coming down, a great-great- 
great-great-grandson, a great-great-great-great-granddaughter ; going side- 
ways, a brother’s or sister’s great-great-grandson or great-great-grand- 
daughter, and agreeably thereto, a great-great-granduncle and aunt on the 
father’s side (that is, a great-great-grandfather’s brother and sister), or on 
the mother’s side (that is, a great-great-grandmother’s brother and sister) ; 
and again, a son or daughter of a granduncle or aunt on the father’s side 
or mother’s side ; and again, a grandson or granddaughter of the brother or 
sister of an uncle on the father’s side of a first cousin (male or female), or 
of the child (male or female) of an aunt on the father’s sidej as also second 
cousins (male or female), the children, that is, of the brother or sister of an 
uncle on the father’s side, or of first cousins, or of the children of an aunt 
on the father’s side. (J. 3, 6, 6.) 

But since truth is fixed in men’s minds by the faith that comes through 
seeing more than through hearing, we have thought it needful, after 
recounting the degrees, to have them written out in a book at one view, that 
by t6is means youths may be able not only to use their ears, but to look 
closely with their eyes, and so to gain a most perfect knowledge of the 
degrees. (J. 3, 6, 9.) (See Table appended, taken from Theophilus.) 

Paul (Sent. 4, 11, 7) observes that in the ascending or 
descending line the reckoning stops at the sixth degree, but 
in the collateral line relationship is reckoned to the seventh 
degree. 

Arrancfcment of the Subject. 

A man dies intestate if he has not made a will at all, or if he has made 
it wrongly, or if the will he had made has been broken or become null, or if 
no one is heir under it. (J. 3, 1, pr.) 

Taking the earliest and the latest rules of intestate succes- 
sion, we find that they possessed extreme simplicity, but were 
founded upon a diametrically opposite theory of relationship. 
In both the property went to the family, but the word ** family ” 
meant a very different thing in each case. In the earliest times 
the family was based upon the poteatas in the most rigorous 
fashion, so that even father and son, in the absence of the 
poteetas^ bore no relation to each other in law for the purpose 
of succession. By the latest rules, which were promulgated 
by Justinian after the Institutes, the family was recog- 
nised as formed by the tie of blood, and although the old 
idea was not wholly extirpated, it remained as a mere insig- 
nificant vestige, attesting in its shrunken proportions an 
ancient and obsolete system. The earliest rules date from the 
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XII Tables: from that period, and the eslablishment of the Pr»- 
torian jurisdiction, down to the publication of the Insritutes of 
Justinian, there is a vast interval, covering the entire historic 
period, during which successive innwids were nnide on the 
primitive law,. all tending in the direction of Justinian’s final 
reform. It is, therefore, necessary to cuysider the law of in- 
testate succession in three periods. 

I. Period of the XJI Tables.. 

II. F rum the establisliuient of the Pnctor to the Institutes of 
Justinian^ 

IIL Final reforms of Justhiiaiis Noviils. 

Fiisst Period. — Tire XII Tables. 

By the XII Tiiblee all persons capable of inheriting were 
arranged in three grouf)e or classes,, in such inaniu r that 
person belonging to the second class could succeed if^here 
were any person existing in the fii*st class; and no one in the 
third class, subject to a single exception, while there cxisttjd 
any in the first or second class. The classes were rospectively 
knx)vvn as aid ha'cdea, a^natiyiiiid 


I. — Succession of Sl'i Heredes. 

1. K herPH is any one that lived under tlx? of tho 

deceased, and was by his death release<l from the j 

The inheritances of intestates under the statute of tlic XU I aJ>lcs belong, 
first to the sui heredes. (J. 3i 3» *■» restored.) 

iSui heredes are held to be, as we have said above, person.s in \\\^ potestas 
of the man that dies ; a son or daughter, for instance, a grandson or grand- 
daughter b.y a son, and a great-grandson or grcat-granddauglitcr hy a grand- 
son that was himself the ofispring of a son. It make'' uo djflcrcncc whether 
they are de^cendanls by birth or by adoption. ',J- 3» *> 2 ; G. 3» 2, as 
restored.) 

A grandson or granddaughter, however,. and a great-grandson or great- 
granddaug.hter, arc reckoned among the sui heredes if the person before 

them has ceased to be in the potesteis of the ascendant, whctlier it is by death 
that this has happened or in any other way,. as by emancipation. For if 
during the time at which a man was dying his son was in pole state., a grand- 
son bv that son cannot be a suus hercs. This must be understood to be 
said also of the rest of the descendants in order, (J. 3, 2 a ; O. 3, 2, as 

restored J 

Posthumous children, that, if they had been born in the ascendant s life- 
time, would have been in poUslate^ are sui heredes. (/• 3» 2 c ; G. 3 f 4 f 

restored.) • 

3 c? 
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A cliild that is born after bis grandfather’s death, but conceived in 
grandfathe'^s lifetime, if his father dies, and afterwards his grandfather’s wiK^^ 
is abandoned, becomes suits hcrcs. Evidently, however, if he were botf 
conceived and born after his grandfather’s death, then if his father dies \ 
his grandfather’s will is thereafter abandoned, he is not suns heres to 
grandfather, because he never came into contact with his father’s father ^ 
any right of kinship. In the same way also, among the grandfather’s ^ 
descendants, he that an emancipated son had adopted is never reckoned. 
Moreover, while those persons are not descendants as far as relates to the 
inheritance, neither can they seek bonorum posscssio as next of kin. So 
much for sui heretics. 3, i, 8.) 

7 'he same rule of law applies to those on whose account a case under 
the lex yf 'Jia Scti/ia., or uncle^ a Se/mitts Consuliumy is made good after the 
father’s death, because they too, if the case had been made good in the life- 
time of the father, would have been in his potesias. (G. 3, 5, as restored.) 

Thent* ca«eH are stated, p. 200. 

The same must be understood of the son that after a first or second con- 
veyance is manumitted after his father’s death. (G. 3, 6.; 

To reloane a mu from the he must be mancdjiated three times. (See p. 212.) 

With these mu 4 necessarily be reckoned those that, though not the issue 
of regular marriages, have yet been given to the curiae of their States, accoid- 
ing to the tenor of the ( onsiitutions laid down to meet such cases by former 
Emperors, and thus obtain the rights of .r/// heretics. Those, further, must be 
added that arc embraced in oui constitutions, in which we have ordered that 
if a man unites himself with a woman to share his life, not, in the fust instance, 
with the feelings of a husband, wliilc yet slie is a person he might marry, and 
has children by her that he has formal!) owned to be his, and afterwards, as his 
fccling.s go further, enters inl(» a duly drawn-iip marriage contract [fiuptialia 
i$istrumcnta) with her, and has soii'^ or daughters, — then not only the children 
born after the tlowry, it is settled, are lawful children, and in their father's 
potesiasy but tlic earlier also, who have given the later ofispring the chance 
of being accounted legitimate. We have resolved, also, that this shall hold 
good even although no issue is born after the contract for dowry is fully 
drawn up, or even though those already born are withdrawn from this light 
of day. (J. 3, i,2A.) 

F or an ucoount i»f theae moiles of acquiring tlie potegtas, see p. 202. 

2. When the question is raised, whether a man can be a suus hcrcs, it must 
be asked of the time at which it is certain that one died without a will ; and 
this happens also w lien no one is heir under a will. On this principle, if a son 
is disinherited, and an outside heir appointed, and after the son dies it is 
already certain that the heir appointed by the Will will not become heir, either 
because he would not, or because he could not, then the grandson will 
become his grandfather’s heir. The reason is, that at the time when it is cer- 
tain that the paicriamiiiiis has died intestate, the grandson alone is found. 
This is certain, (J. 3» 7 ) 

Fur the meaning of outi»iJc heir {hart extreneu*), see poitea. 
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A! Exceptions.— Sometimes, although at the time of the ascendant’s death 
t^e heir was not in potestatc^ he yet becomes his sttus it^res : as a man 
jetums from the enemy after his father’s death. The jns postUminii does 
mis. (J. 3, 1, 4.) (See p. 216.) 

^ On the contrary, it may happen that although a man is in the family of 
the deceased at the time of his death, he will not become sttus hacs; if, for 
instance, after his death his father is judged guilty of treason, and because 
of this his memory is condemned. For he canndl have a i^uus hcres^ since 
the Exchequer is his successor. It may, however, .be said that in 

strict law he is suits hercs^ but ceases to be so. (J. 3, i, 5.) 


A wife in the nianiis of her hushancl Rucceeds him rr a 
daughter. 

A wife, too, that is in manu of the man that dies, is a sun hercs ; because 
she is in the position of a daughter. A daughter-in-law., again, that is in 
manu of the son, will be a sua herrSy because she is in the po^ition of a 
granddaughter ; but only if the son in whose mantis she is when the father 
dies is not in \\\?> potest as. The same we shall say of her also that, is in the 
manus of a grandson, and married to him ; because she is in the position of 
a great-granddaughter. (Cl. 3, 3, as restored.) 


3. Order of succession among 
shares. 


mi heredesy and their rcRpt^ctive ' 


When a son or daughter, and by another son a grand^^nn or granddaughter 
are in existence, thev are called alike to the inheritance ; and the nearer in 
degree does not shut out the further off, for it seemed fair that grandsons 
and granddaughters '-hould succeed to their father’s place [and share]. Hy 
parity of reasoning also, if there is a graixlson or granddaughter by a son, 
and by a grandson a great-grandson or great-granddaiighiei, they are all 
called at the same time to the inheritance. '(]. 3, 1, 6 ; (i. 3, 7.) 

Since it is held that grandsons and granddaughters, and also great-grand- 
sons and great-granddaughters, succeed to -their parents’ place, rt seemed to 
agree with this that the inheritance should be pf)rtioncd out l>y counting not 
beads but stocks (non in nipitn sed in stirpes). I'lie result is that a son has 
half the inheritance, and the two or more grandsons by another son the 
other half. Again, if there are in existence grandsons l>y two sons, by the 
one son one perhaps or two, and by the other three peihaps or four, then 
to the one or the two one-half belongs, and to the ihue or the four the 
other half. (J. 3, i, 6 ; Cl 3, 8.) 


]I. — Si’ccKs.'^mx OF Agnati. 

If no sttus heras, and none of those the f'r.elor or the constitutions call 
among the sui heretics^ is in existence, or in any way seeks to gain the inherit- 
ance, then under the statute of the XII Tables the inheritance belongs to 
the next agnate. (J. 3, 2, pr..; G. 3, 9.) 

Xhe words of the XTI Tables are — If a man dies intestate and has no guu$ herti, 
let the nearest a^fnatvi have hU familta.** * (Clp. Frag. 26 , \ .) 


i inUtUtto moritur cui tutu hertf ntc ttcU-af/nalut proximut famiham ttabeto. 
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1. Who are agnates {agnati). 

They aw called agnates that are allied by statutory kinship. Statutory kin- 
sbip {legittma cognalio) is alliance through persons of the male sex. (G. 3, 10.) 

Agnates are, as we have declared in the first Book, kinsfolk allied in 
kinship through males, as if kinsfolk through one father. (J. 3, 2, i.) 

Brodiers, therefore, born of the same father, are agnates to* one another ; 
they are also called mci^ of tlie same blood {consangitinei) ; and it is not 
required that they should have had the same mother also; An uncle on the 
father's side, again, is an agnate of his brother's son, and that son in turn 
of his uncle. In the same* number are first cousins {/ratrcs patruelcs\ per- 
sons begotten, that is, by two brothers ; they are also called consobrini. In 
this way we shall be able to reach many degrees of agnation. (J. 3, 2, i ; 
G. 3, 10.) t 

To adoption also the legal relation of agnates owes its being. Ft exists, 
for instance, between sons by birth and those their father has adopted ; and 
there is no doubt these may properly be called of the same blood. If, again, 
one of the rest of your agnates— a brother, for instance, or uncle, on the 
father’s side, or even one in a remoter degree — adopts somebody, theq, no 
doubt, between yoti there is the relationship of agnates. (J. 3, 2, 2.) 

ThcTlcfiiiiti <>!iH in the text are incomplete. It is true that nf/nati are persona related 
through nmlcfl (tiot through females), but it murt he ndde-l that Buch perBoiiB niiist 
not Uavu Hufleied a cajnth dnnintUio. (tb 3, 21.) This aihlition, however, makea the 
duriniti(»n very eluiuHy. It ih, theref<»re, better to define afjnnti as all persons that, if 
their common aneestor hud been alive, would have been living U»gether under his 
at the time of'hiH deeuasu. ’Hie descendants of a common ' ancestor through 
females are cxehuled, because the children of a female arcr under tlie poU'Mas of her 
liUHl>arid, and'not of her father. Her ebildren beloTig to her husbamrs funiily, and 
tint to her father'M. Hence a rajutm iieniinutio is fatal, because it extinguishes the 
poteatast also p. 193.) 

'J'lie (iguuti, like tlie mi heredes, are tlins connected through 
Bubjeeti(»n (actual or j)ufc>«il)le) to the potefftas of tlie Rame person ; 
they have both, so to speak, the same centre, hut they have a 
different circumference. The sui heredes are tlie nearest to tlie 
deceased ; they are those that have been really or in contempla- 
tion of law under thepo/e.sfas of the deceased ; the a(jnati{\f not 
also mi hered^s) liave never aotually been under the poteatas of 
one man, because the common ancestor has not been alive 
together with theiiu 

2 . It is not, therefore, who is nearest at the time of death that w’c ask after, 
but who is nearest at the time at which it' is certain’ that a man has died 
intestate. If, however, a man makes a will before he dies, it seems better to 
ask who of the agnates is nearest at the time at which it is certain that no 
one will become heir under that will. (Gv 3, 13.) 

The nearest agnate that is asked after, if a man has made no^will before 
he dies, is the nearest at the time when he whose inheritance is in- question 
died. But if he has made a w ill before he dies, the nearest that is asked 
after is the nearest at the time at which it first became certain that no one 
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would become heir under the will. For it is then only that a man can pro- 
perly be understood to have died intestate. Sometimes this is^ long time 
in coming to light, and in this space of time it often happens that by the 
death of a still nearer, an agnate comes to he nearest that at the death of ihe 
testator was not nearest. (J. 3, 2, 6.) 

3. Order of succesRion among the agnates. 

It is not, however, to all the agnates at once*that the statute gives the 
inheritance, but to those only that are in the i>earcst degree at the time when 
it first became certain that a man has died intestate. (J. 3, 2, i ; Cl. 3, ii.) 

In such a right there is no succession. If, therefore, the nenrrest agnate 
passes the inheritance by, or dies before entering on it, then tho^c that lollow 
can avail themselves of no ri^ht under the sta^te. (Ci. 3, 12.) 

The rule was considered harsh, and.wasjsltered by the 1 Victor. (.1. o .2, 7.) 

If there are more degrees of agnates than, one, it is clearly the nearest 
that the statute of the XII Tables calls in. If, therefoic, for instance, there 
is a brother of the deceased, and another brothers son or uncle on the 
father’s side, the Imothcr is preferred. Although, too, tlic statute uses the 
singular number in calling in the nearest, there is no doubt that if there are 
more than one of the same degree all arc to be admitted. Indeed “ flcarest,’' 
too, is properly understood ot more degrees tlian one ; and yet there is no 
doubt that, altliough there may be only one degree of agntites, the inherit- 
ance will belong to them. G- 3> 5-) 

4. Tlie agnates tliat succeed take equal shares. 

If the deceased has a brother and a brother’s son, as may be understood 
from the above, the brother is first, because he comes first in degree. Jlut 
in the case of si 4 i hctwics the Jaw has been diffeiemly intcrjirclcd. (G. 
3 ’ 1 5 -) 

If, however, the dereased has no brother alive, but has brothers’ children, 
the inheritance belongs to tiiem all. Hut a qcicsiion has been raised, whether 
in case the children chnn(c to be unequal in mimber — as b)'f»iie bioihcr one 
or two, and by the other three or four — the inheritance is to be poitioned out 
by counting stocks fas is tlic rule of law anuuig mi h< fe<ics \ or rather by 
counting heads. It has, ho%vevcr, long been the received opinion that it must 
be divided by counting heads. The inheritance will therefoic be divided 
into as many parts as there are persons on both sides, so that each may 
take one pait, (G. 3, 16.) 

III. — SuccKSsirtN OF 

If there is no agnate, the same statute of the XII Tables calls the men of 
the cens to the inheritance. Who they arc we have related in the first book 
of our Commentaries ; and since we have there called aiieniion to the fact 
that the whole law relating to them has become obsolete, it U superfluous 
here, too, to handle the subject more nicely. (G. 3, 17.) 

This nuccenBion had fallen into diioBC in the time of UIi>ian. (Moh. et Rom. Leg. 
Collat le, 4, 2, 1.) ‘ 

* afftiatui nee tMcit gentile* famitiam haWnto.** (Flp. Frag. 2(1, 1.) If there 

no agnate, let the men of the gensimve the /amilia. 



INTESTATE SUCCESSION. 


838 

What ia a genn f Who are gentiles f These are questions 
npon whidh Gains probably threw light, but of which we are 
deprived by an unfortunate lacuna in the MS. Cicero (Top 6) 
gives the following marks of ''gentiles*' They are persons 
bearing a common name (as the gens Claudia, the gens Cornelia), 
sons of freeborn men, descendants of men whose blood was 
never tainted with slavery, and who have never suffered a loss 
of status. This definition is purely negative except in one 
point, and that the point upon which least information was 
necessary ; namely,- that the members of a gens bore a common 
name. According to Cicfcro, two classes could not be members 
of a geni^ ; (1) descendants of freedmen, and (2) those that had 
suffered a cctpifls deminuiio. This last, point equally characterises 
agnates and sui heredes. Does it suggest that there is a relation 
between agnati. and gentiles^ like that between agnati and sui 
heredes'^ May we hold that just as sui heredes, descendants of a 
living parent, aiH3 to agnati, descendants of a common deceased 
ancestor, so tliese in turn are to gentiles, descendants of a 
common mythical ancestor t 

One fact must weigli heavily. The fact that gentiles inherited, 
jiroves that in the society in which the gens was a living unit, 
tliere was a dee]) organii* connection between it and that 
patriarchal couslitution of the family U])on which tlie riglits id* 
sui heredes and agnati were based, ddu* right of inlieritunce is 
the last to be capriciously diHpt>.sed i»f, ami the manner of its 
disposition is one (»f the safest indications of social structure. 
Doubtless ill its develi»pmeut a nation may outgrow an earlier 
law of intestate succession, and of this the wliole history of 
Homan law is one ]>rolonged illustration ; but originally the 
law must have been in Iiarimmy with the strongest forces in 
the social organisation. No explanation ot the gens, therefore, 
can be regarded as satisfactory, which sees in the gens only an 
artilicially-birmed political body. 

Jn the time of (lains. although ajipareutly not in the age of 
Cicero (De Orat. 1, 31)), the claims of the gens w'ere extinct, and 
our information regarding it is accordingly very meagre. With 
our present intorniati*)!! it is not possible to construct upon 
evidence an entirely satisfactory account of the Homan gens : 
but the institution ot the gens was not peculiar to Home ; it is 
lound in the Grt ek States, and in variims parts of tlie WHuld. 
One thing appears quite certain : the gens was not a for- 
tuitous or artificial concourse of individuals ; it had a certain 
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organic unity and life. It had a common worship, and th© 
object of the worship was the deified founder of the genti; it 
had also, in some instances at least, a common tomb. It would 
seem also that the gens was answerable for the debts of one of 
its members, and bound to ransom any member that fell into 
captivity. (Livy, 5, 32 ; Dion. Hal. 13, 5.) Each gens also had 
its chief, who was at the same time judge, priest, and military 
leader. (Dion. Hal. 2, 7; 9, 5.) It was the assembly of the 
gentes {Contitia Curiata) that sanctioned arrogat ion and the early 
form of wills. Lastly, the very name (gens gigneve genitor) 
implies the theory at least of a coinn^m descent, which theory 
is strengthened by the members continuing to bear a common 
name. 


Keeping these facts in view, we may accept as not altogether 
improbable the theory advanced by H. Do ('oulanges (La Citd 
Antique). He argues with much plausibility that the gens is 
sim])ly the patriarchal family in a state of decay, d'he earliest 
records of Itoinan law are dislinguishtMl by the absence of 
primogeniture, and the e([uai <livisiim of property among the 
sul hcredes; but, according to .M. De Coulanges, tlu^ fact was 
exactly the reverse in tlioM* earlier ages wiuaj the laiuily was 
the onlv body politic. The patria redial iamily was bas<.*d on 
primogeniture, aiel the eldest son succeeded to the power tit 
the father and ruled the yoiniger. \\ hen, liowever, tlie 
younger sous, on tin* growth of tlie City, achieved their iude- 
pcudeiice, th(*y naturally split up into dillbreiit faniili' s, n-lain- 
iiig a coiinection only thr<»ugh eominou wia>lilp and saerife'es 
under a chitd*. Aecor«ling to this view, tint un-mheiK of a 
braneli iamily were agnuii. while the* luenibers <d tlie several 
branches were gentiles to each other. It this he the correct 
account, the Hiieeessiuii ot the gentiles is t»»nnded on the same 
])rinciple as the succession of th«* snl hevedes and agttulL It is 
based on tlie pofestn.'^ removed one degree turther off. In that 
case, the intestate succession of the Xll d’ahh*s may be 
described as consisting of three concentric hut ( 1< arly dis- 
tinguislK‘<l circles round one centre — the potestas, A jKiter/atnUhts 
dies. The first entitled to succeed are those tliat actually were 
under his potestas (sui lureihs). The next are those that are 
descended from a common (historical) ancestor through males 
(agnati). If there are none of these, we take a larger sweep. 
Those succeed who, through bearing a common name, worship- 
ping a common object (a cleity sacrificed to by the gins alone), 
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and owing to each other mutual help, may plausibly claim to 
be descemdants of a common ancestor, who also might have 
exercised potestcm over them all. If this be so, it was natural 
that rights founded on the potestua by so remote a connection 
should first give way, centuries before the rights of the agnates. 
This, at all events, was the mai*ch of events. 

Second Period. — From b.c. 366 to a.d. 543. 


The principle of the Roman family was the absolute supre- 
macy -of its head. lie alone had legal rights. But the 
tendency of Roman la^^, from the first time we get a glimpse 
of it, was to break down the family autonomy, and bring all its 
members under the direct and immediate control of the State. 
The Kovmfignty of the State superseded and swallowed up the 
•sovereignty of the head ctf the family. This movement implied 
a steady process of emancij)ati()n of the subordinate members of 
the faftiily ; but that had proceeded a considerable way before it 
effected any changes in the rules of intestate succession. The 
old law stood inflexihly on tin* family as constituted by the 
pot(*ntaH, and sternly disregarded the closest ties of blood. The 
history of intestate succession is a liistory of tlie successive 
•steps, generally fi)rwjird, rarely backward, in the direction ot 
rect)gnising the family as founded on the tie of blood. The 
work was undertaken, in the iirst instance, bv the Praetors : 
and the instrument he employed was the bomram jyosacasio. 


BoNORUM POS5JESSIO. 

So far ns the rights and duties of a universal successor to a 
deceased person are oonc(*rned, there was, as wo have seen 
{p. 744), no difference in substanco between heredifas and 
bonorum poH^essio, A person who c)btained such a universal 
Bucce8si(*n by the Pnetorian Interdict, and not by a petitio 
htreditatiK^ was a JHynonim po$se^M)i\ whether his title was de- 
rived si)lely fi'om the edict of the Prajtor, or wl^ether it was 
good also by tlie civile, lionornm possessio means equitable 
or Preetorian inheritance ; the houorum pth^sessor is an e^piitable 
or Preetorian heir, as the heres is a legal Iieir. Every beres was 
entitled to ask for and rely upon the equitable or Praetorian 
title, if he thought fit ; but. in the later stages of the edict, at 
all events, it often happened that the equitable excluded the 
legal heir. 
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Bonorum possesaio is composed of two words, <which, in this 
conjunction, are used in a sense diffiprent from the meaning of 
the words taken -separatel}:. Bona fii the law of }>roperty 
means corporeal things on the way to become property by the 
operation of usitcapio (p, 203).; but in this connection means a 
universal succession to a deceased person. “ Bona . . , uni- 
versitatis cujusque successioiiem, qua succeditur in jus de- 
mortui, suscipiturque ejus rei commodum et inccunmodum ; 
nam sive solvendo sunt bona, sive non sunt, sive damnum 
habent, sive lucrnm, sive in corporibns sunt, sive in actioni- 
bus.” (D.'37, 1, 3, pr.) Again, posse not to be understood 
in the sense it hears in tiie law oT Pr(»p(‘rty ; for it means pos- 
session of a right, and not of a corporeal object — [r.st enim juris 
mapis, qnnm corporis^ possesslo (1). 37, 1, 3, 1)] — the exact anti- 
thesis oH jwssessio as understood in the law of IVo])ci ty (p. 3t)2). 
There is, nevertheless, a certain j»roj>riety in the plirase honoruin 
possessio.; for it indicates the identity of method by whiuii the 
Pr^tor reformed the law of Property and tlie law of Inherit- 
ance. Attention has been already drawn (j). 372) to the 
similarity of objects and method of the lha:tor in amemlirig 
those departments of law.^ 

Those that the Pnrtor alone calls to the inheritance do not become heirs 
at strict law, tor the Prator cannot make an heir ; that can be done only by a 
statute <'/c.r), or a like means of settling the law { /ur/.\ - a Srnaff/s 

ConsuUum, for instance, and the iinpeiial constitutions. r»ut wlicn the 


In altermir the law <»f ^Ownership, the Pnetor lm<l tu.> wiau Mbj< etK in vi<'w 

»(1) To remedy the iric()iiv< nieruv of lo(» Htn'ct nn attiu liineiit to funnul convey. 

aiie<*f« ; and (*J) to extend the enjoy no rit of j»rop<*rty to |HThonfi tliat e aiM not Ik? 
owners by the ci\il law. 'I’ht? Pm*tor jmrsued anah';;ouH <il j. etn in t)»e case of 
Inheritance; partly he adndtted a less formal inode of exeimtinj' a will, a^d partly 
he gave inheritances to that rouM not succeed nci?ording to the <»ld law of 

Home. The mcnle of the Pru-tor's action is similar. A Prs tor could ntit 

make a hrrra a.s he could not ^.nve the dommum tv jure Quir ilium ; hut just as he 
befltowed the practical enjoyntent of property under the name of pontaaio^ ao ho 
in effect made heirs under tht name of honnram pogscMores. 

But while then** points sufliciently attest Jin identity of aim and method in the 
Prsetor’fi action, there is one notaMe jsfint of difference. The infn'fgt of a l*ni*torian 
owner (yxwsmor) and of a Prsetorian heir ( 6 o«ori/m j/oswjMfor) has the same juridical 
character; bat the investitive fat'ts ^creating the interest are entirely different. A 
chief element in die title to Prietorian ownership is physical occupation, and there- 
fore the remedies were cither to retain or to recover pofwesaion. (See p. Sf??.) Practi- 
cally. tradiHo was the transvestitive fact of Praetorian, an manrrjtatio was of quiritarian 
ownership. But from the nature -of the case, '^‘delivery,” a mode of ac<iuisition, 
was inapplicable to Inheritance. Thus the idea of ** physical occupation,” uhich bulka 
BO largely in the law of Ownership, h%i no place in the law of Inheritance ; 00 the 
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Praetor gives them bnnorum possession they are settled in the position of the 
heirs, and are called bonorum posse ssores. In addition, there are also many 
other degrees the Pr«etor has made in giving bonorum possession his aim 
being that no one should die without a successor. For the right of coming 
to take inheritances which the statute of the XII Tables settled within very 
narrow bounds, has been broadened greatly by the Praetor on the grounds of 
goodness and fairness bono et aequo). (J. 3, 9, 2 ; G. 3, 32.) 

A honorum possessor recovered the property belonging to the 
person wlioiri he succeeded by the Interdict Quorum Bonorum; 
and he could sue tlu* debtors, and be sued by the creditors of 
the deceased by ntUcs actiones^ in 'tvliich it was feigned that he 
was heir. (D. 43, 2, 2^ Ulp. Frag. 28, 12 ; G. 3, 81.) 

To gain possession, an interdict called after its first words, quorum 
bonorum^ is granted to the bonorum possessor. Its force and effect are this : 
When bonorum possessio has been given to a man, then this interdict binds 
any actual possessor (whether as heir or as possessor) of goods so given to 
restore them to the bonorum possessor, A man possesses as heir when he 
bciic\ies himself to be the heir. He possesses as possessor when with no 
right at all be is in possession of propeity belonging to the inheritance, or 
even of the wh(tle inlientancc, though he knows it docs not belong to him. 
This interdict is called for gaining possession {adipiseendae possessionis), 
because it is of use to him only that now for the first lime tries to gain pos- 
session of propeity. If, thereloic, a man gams jiossession and then loses it, 
this inteulKi is ol no use to him. (J - 4» ‘ 5» 3 ; 4? i44-> 

1 he ten UN of the luterdict were on follow: — ‘’Quorum Bonorum ex eilicto meo 
illi poHNeshio (liitti csl <pio(] (ie Iti^ liotiiH j»io lii'iede uut prt* |H'h.seNNure p< (tsiileti jK)8.*'iuu- 
ivHVo, nI nihil UHncuptiim esM't ; ijuod (jiiulciu ilolo luulu fccisti uli dtsiiieres poNbidtro 
id illi rcHtituab,” ^1>. BJ, li, 1, pr.) 


contrary, tlie of the lut'-riiicL (Quorum livnorifiii ib to acfjnh'c poaNesaion. The 

invu.^titive fuels of the Pnelorian luheiitauec are either «n inforinal will of a tcHtator 
ci'inpUing with the reijuireiueiitH of the edict {gtciijulinu or a place in 

the JVatoriun bcheme vif ini estate suecesbioii, ami that in two ways — either in 
the aliNenee of a will, or by Prwturiun invalidation of u will {r^ntia tabular). 
In each the time dv‘|tartiuentK, Pioperty, Ctuiiract, and Inheritance — and 
lt> tliehe will prtBi'iilly be athled l*roci»dure — the l’ra‘ti»r hail to deal with similar 
evils, and be ajiplied similar reiuevlies. It w only in the ease vtf Owuerabip 
that the idea of phv steal occupation emerges; and that may be said, in a 
Menac, to be acciilental. I he Pra?tor, it may without extiavagaiice be supposed, 
while eslaidisiiiug e(]uitai)lu ovvnerbhi]), might have Oilopteil some other trans- 
vestitive fact than “delivery;” he might, for instance, have taken a sealed 
WTiting as his nuult' «if convevance. Xo doubt there were in the circumstances under 
which his jurisdiction was develo]>i.d reasiius for preferring “delivery ; but it is 
Completely to invert Uie order of ideas to sugifist that it was out of any supposetl 
moral claim attached to physical iKvupatiou that the seitauie of liiterdict- Possession 
took its rise. 1 hat tlicory is shukeu to its f<>undutiMD by Uie fact tliat we tiu<l 
in the case of Inheritance a tmmplete system of lVmti>rian rights and remedies, 
exactly as in owuci>Uii», but to which the idea of physical occupation is wholly 
irrelevant. 
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To a bonorum possessor property does not pass with full rights ; it becomes 
the petitioner’s only in bonis. His ex jure Quiritium it can betiome only 
after it is acquired by usucapio, (G. 3, 80.) 

We still have fictions of the other sort in certain formulas. For instance : 
when a man has sought bonorum possessio under the edict, he proceeds on 
the fiction that he is heir. Now, it is by the Prxtorian law, not the statutory, 
that he comes into the place of the deceased. He ha^ not, therefore, his direct 
actions, and cannot declare in his intcniio (statement of claim) either that 
what was the deceased's is his, or that what was due to the deceased ought to 
be given him. By the fiction that he is heir, therefore, he frames his intcntio 
after this fashion ; for example : — “ Let there be a juikw If Aulus Agerius,” 
the plaintiff himself, that is, “ were heir to Lucius fitius, if then it appears 
that the farm in dispute ought to be his ex jurmQuiriiium^'' etc. : or if the 
action is against a person, a like fiction is set out first, and then the inten/io 
goes on : “ If, then, it appears that Numerius Negidius ought to give Aulus 
Agerius ten thousand sesterces.” (G. 4, 34.) 


Some writers asRig;ii a more limited Keo])e to the inter- 
dict Quoi uni fjononnn, and consi<ler tliat its sole ohject wuh 
to give provisional ])osse.ssion to the claimant, leavintjf the 
question of right to he determined hy 11 petitio Item/ltutis, '^fhero 
is, indeed, one j)aHKag*e (C. 2, '^) that seeniH to hear sneli an 

interpretation (secundii uefione projtriftiftU non exclusu). But, on 
the other hand, it is very clearly laid down that no one could 
obtain the henefit of the iiitcTdiet, who did not prove that ho 
had a good title according: to the civil law or tiie Pra*torian 
edict. (G. 2, 1.) If that he so, the interdict must have been 

a definitive, and not merely a pr*)visional, remedy. 

The Iligcst inenti(m8 another remedy open to Inmunnn 
sessores, namely, a jnn<sef<.soriu hern/ltnfis jntitio. (1). a, a, I.) liy 
that ju’dfitt the itonorum ct>nld reeover exactly what ii 

Iieres could recover by tlie petltlo Jiereditatis. ( I >. a, a. 2.) What 
the heir recovered wus tlie ownership of tlie* i>hjeetH sued for ; and 
it would seem a »nahle inhacnce that the only purfioS'* that 
C{)nld he served by giving a j^eUfio hemlifatiJi to a Pradorian 
heir {hononnn ) was to enable him at once to obtain the 

ownersliip (d‘ the property, instead ot proceeding hy the inter- 
dict and waiting for a.oica/»/e. 

Ae^nitio. Ill oialer to estahli.sh a claim as a bonorum jfoftsrssi/r, 
it was not enough that a person liad a right under the Prador’s 
edict ; he must show an intention to a.ssert his rigid. lie must 
do something equivalent to tlie aditio of a lieren. At first, there 
was required a formal apjilieation {ex parte.) to the Praetor, ** Da 
inihi hanc bonorum jms^tehiuonem,** (Tlie<jy)h. ad J. 3, d, 12.) But 
in the time of Justinian any signification of an intention to 
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claim as bonorum posscffsor was enough. After this, and not 
before, the claimant could proceed upon the interdict Quorum 
Bonorum, 

Former emperors have well provided for fhis case too, that no one might 
be anxious about demanding bonorum possession but that if in any way 
whatever, within the appointed times, he has shown some token of claiming 
it, he may have the full benefit thereof. (J. 3, 9, 12.) 

Since, therefore, the Praetor had brought in many forms of successions 
and had arranged them in order, and since in each form of succession often 
several persons appear in different degrees, that creditors’ actions might not 
be put off, hut that they mi^ht have persons to summon, and that they might 
not lightly be put in possession of the goods of the deceased, and in that 
way look after themselves, the Praetor appointed beforehand a fixed time 
for demanding bonorum possessio. To descendants, therefore, and ascend- 
ants, both by birth and by adoption, he gave to demand bonorum possessio 
the space of a year, to all others a hundred days. (J. 3, 9, 9.) 

If within this time no one demands bonorum possessio^ his right accrues 
to persons in the same degree ; or if there is no one in that degree, then to 
the r?st in the order in which the Praitor promises them bonorum possessio 
under the edict on succession, exactly as if he that went before had not 
been in that number. If, however, any one rejects the bonorum possessio 
so bestowed on him, the Pnetor does not wait until the time he appoints 
beforehand has run out, but at once admits the rest under the same edict. 

(J- 3. 9- lo) 

In demanding bonorum possessio., days he might use [uiiu's) are alone 
considered. (J. 3, 9, 11.) 

Tnnpuf vtllr, Tern juts <vmtinuum. 

I'niifunt ctmtijiuain in tiuu* int-asuroil in the onliiiary w.ay, incluiling evtry day 
between the two dates in question. 

Trmpus Ktitf is when,- for Rome special reaston, all tlie days between two.^iven dates 
are not reckoned, but some of them are excluded from the calculation. Thus, an 
aRcemlant claiming ■/'<)»(;/•</«} must apjdy within a year ; but, as he could not 

apply oil dayB when the Pnetor diil not «it, he wa« entitled to 36, ’> days of the days on 
which the Prirtor did sit, thus extending the time to a year and a-half or more. In 
like imuiiier, it may happen that one of the {mrties is temporarily unable to apfiear in 
applications that cannot Ik* heard ex itartf (i.r., in tire absence of .the other side), aa if 
lie iB a jtrisoner of war or absent on the service of the State, or in prison, or detained 
by ♦'tress of weather or other cau‘«e, and he cannot appoint an agent ; in these coses, 
Htilc tmiptts is reckoned, i.e., only the times when the application could be made. 
(D. 44, 3, 1.) 

’The cases in which hotwrum pos^es.<iio was allawed include 
both testaments and intestacy. In cases of testament, the 
Preetor granted possession contra tahulas, superseding the legal 
heres^ or «ecutuhnH tahula^^ to the legal here« ; or, in the absence 
of a will, to the success u's as arranged in the Prtetorian edict. 

The right of bonorum possessio was brought in by the Praetor to amend 
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the old law. Not only in regard to the inheritances of the intestate did 
the Praetor in that way amend the old law» but in the case of thos^also that 
made a will before they died. (J. 3, 9, pr.) 

Sometimes, however, it is neither to amend nor to impugn the old law, 
but rather to confirm it, that he promises boftorum posscsMo, For he gives 
it in accordance with the terms of the will to those also that have been ap- 
pointed heirs by a will rightly made [if only the* will has been sealed with the 
seals of not less than seven* witnesses]. Again, in case of intestacy, he c.tlls 
heredes sui and agnates to the posscssio, [In these cases his boon 
seems in this one point only to be of any u^e, that he that thus demands 
bonontfn posstssio use the interdict beginning “(QUORUM 1 Joni.)KI M," 
an interdict whose usefulness we shall set forth in' its own place.] Hut in 
any case, even though bonoram posstssio wer^ removed, the inheritance 
belongs to them by the jus^ civile, (J. 3, 9, r ; G. 3, 34.) 

A seventJi kind of possession has followed, wiiich tlie Pnrtors, with the 
best of reasons, introduced. Last of all, the ctlict promises bonomm po^- 
sessio to tiiose also wiiose right to the grant is ineluded in iJic proxisions of 
any statute, Settn/us Consmitum^ or constitution. This tlm Pi.t* »r luu not 
numbered with the bnnorum perssessioftes tliat oomc in case of intestacy, nor 
with those under wills, by any fixed law. Hut reganling it as a last^Mra- 
ordinary aid, he grants it, according to the reepnrements of ilie case, to 
those that come in under statutes, Senuius ( 'ons-ulta, or constitutions of tlie 
Emperors, in virtue of some novel right ; and this uhelhei under a will or in 
case of intestacy, (J. 3, 9, 8.) 

PosfiesFiioii, iilne re and rum re: 

Hut often certain persons have bonorttm granted tlmm in such a 

way that he to wlioin it is granted cannot hold the inhenl.incc. 'I'liis is 
called bonortan posse ^sio sitie re ‘in n.iino, but ntji in fail;. Lf, for mstarne, 
a will is sightly made, and the heir that is appointed decides to lake the 
inheritance, but refuses to ask Ihiuorum ptnu ».»/</ at(i»rding U> the terms of 
the wiH, and remanis content with beiug heir by the fus civile^ then none 
the less those that if no uill is maile are called to the g«>ods ot the inlcsiale 
can ask bonorum posseswio. i^rt it is <»nly in name, not in fact, tli.it the in- 
heritance belongs to them, because the heir named in the will can make 
himself master of the inheritance. 'I’hc rule of law is tlic same, if, when an 
intestate dies, the suus here'' refuse-, to ask bojii>rum possession and remains 
content w ith his statutory' right. For to an agnate the bonorum possessm is 
open, but not in fact, since the lieres may make himself master of the 

inheritance. Agreeably to this also, if it is to il»e agnate the inheritance 
belongs by the jus livile, and he enters on the inhciitance, but refuses to 
ask bonorum possession and acr»rdingiy one of the nearest kinsfolk asks it, 
he w'ill hoA'C it, but not in fact, tor the same reason, 'i'herc are also certain 
other like cases, some of xvliick we haxe related in an earlier part of our 
comiHentaries. ^G. 3, 33 * 3 S-) 

But those that receive bonorum posse^sio according t© the terms of a w ill 
that either was not rightly made bo start with, or, if rightly made, was aficr- 
wardsbroken or became null, if they can in that way obtain the inheritance 
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will have the bonorwn possessio {cum re) both in name and in fact. If, how- 
ever, the inheritance can be called away from them, they will have it in name 
but not in fact {sine re). (G. 2, 148.) 

For if an heir has been appointed according to the jus civile.^ either under 
the first or under a later will, or if there is an heir by legal right in case 
of intestacy, he can call the inheritance away from them. But if there is no 
other heir according to the jus civile., they can themselves keep the inherit- 
ance if they are in posseiision ; and if not, they have against those that are 
in possession of the goods an interdict to gain possession thereof. Some- 
times, however, although there is an heir appointed in the will according to 
the jus civile., or determined by statute, the heirs appointed in the will are 
preferred. This is the case, for instance, when the will is not rightly made 
merely because the familia was not sold, or because the testator did not 
speak the declaratory words {nuncupa/io). In this case they can defend 
themselves against the heir by the exceplio dolt malt. (G. 2, 149.) 

I 

Origin of Donoriim Posse.^sio. 

Is honorum poMrxno to he traced, like the law of pogsesKion, to the needs of 
peregrjjii f 1h the law <»f inlmritance an illustration ot, or an exception to, the rule 
that every doparinient of lioiuan law wan profoundly affected hy the f>reBence of a 
large alien piipulation in Ihnue? In the firnt edition of this work, no attempt was 
made to comieet tlu' origin of honovum pmemo with the rccjiiirementM of pvregrini. 
Two facts Hoemed to discourau'e any such suggestion. On the one hand, as honorum 
jHmetnio was the means hy which the Tiietor modified th(‘ law of testaments and of 
intestate successi<»n f«>r Ixoman citizens, there uppe.ared to he, without going outside 
the jus civih, a suffudent rrru causa to account for the introiliiction of honorum 
posscssio. On th<* otiuT hand, although hunoram posscssio is the only tnean.^ known 

UH whereby the Priehxr could deal with tin* projierty of deceased aliens, yet there 
is no reference, so far as known to the author, in Uie whole corjais Jun.s connecting 
perrgrini in any way with Inworum posscssio. 

But further consideration leads t<» the belief that these arguments .';re stronger in 
ap|>earance than in mklity. A good n'ason can he given why, evim sujxjiosing that 
honorum was constantly eiintloyed hy aliens, no mention should he made of the 

fact in the corpus juris. Th.at wt»rk is a collection of rules of law ; hut questions 
affecting the suecession to a pingriuus, whether he ditwl with or without a will, were 
qiu'stions of fact and not of law. The ilUposition of the ]>ropcrty of a deceased alien 
was governed hy the law of the State to Mhieh he ladongiHl (Ulp. Frag. 20, 14), and 
was therefore a qu^^stion of fon'ign law' — that is, so far as the Roman lawyers were 
concerned, a questum »>f fact. 'J'hc wileuce of the jurists with regard to the succession 
of pargritii is thus intelligihle, aiul is quite con^istent with the suj>positiou that it 
WAS a luattex of daily occurrence to grunt honorum possess to to tlie heirs of deceased 
aliens. 

The argument that the wants »)f Roman citizens were sufficient to explain the 
introduction of Uatorum ]>oss<ss(o is not conclusi\e ; for the facts would be consisttmt 
witli the auj>position that fniuorum possrssio was brought in first fc*r prregrini and 
afterw'ards ext«'iul«Hi to citizens, lliis indeed appears to have l»een actually w'hat 
bap{)ened. It is tlu* t>pinion of several writers that in the time of Cicero (see in 
Verrera II. lib. i. 44-40, quc»ted hy Moyle, p, 407), fmnorum possestio was granted, in 
the case of citizens, only t«» hnnics. having a title by the jus cirile ; and that it was 
considerably later Indoi'e the }*netor ventured to use honorum petsstuio as a means of 
ousting the legal in favour of the equitable heir. If this view be correct, it 
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proves that honot'um potsetsio was not introduced for cttisens, inasmuch a* the heru 
had a complete remedy by the petitio hereditatU. It would be inconaistt*nt with the 
^^ition of PrsBtorian reform to suppose that he would have iiitn>diiced aa Interdict 
(quorum bonorum) to give effect to Itonorum possn»io, for the sake of thoae who, with* 
out bemg bonorum posscssoi'ts, had ample means of enforcing their rights.^ 

This consideration is strengthened by the fact that it was not the grant of fxojo' 
poasessio by which the Prsetor dispossessed the legal heir. That gratit ha<l n<» such *'ihvt. 
Prom the passages given above, it ap|>eara that bonorum posaraaio might earry nothing 
wdth it (ainr rc). The legal heir was not defeated by such a grant, but l»y the denial 
of his patltw hereditaria. It was only when the Pi-jctor hoklly perinitte<l a bonorum 
poaaeaaor to set up the jilea of had faith (ercr2)tio dolt malt) against the J«‘gal heir, that 
the latter was deprived of his legal rights. 

Tw’o centuries before Cicero, the Prietor Peregrinus w’as appointed, an<I must have 
had constant txjcasion to settle <li«iputea in which the succession to a peregrinna was 
in question. The probability, tliereforc, is that long^»efore the Prjetor ventured to 
alter the laws fd inheritance, the grant of hvnomm in thtr cast* of nlietis Wiui 

of common occurrence ; and. inasmuch as the Pnrtorian renieilies were gcnerull}' more 
convenient than the old procedure, we cjui have no dittii’ulty in helicvjng that even 
heirs-at-law would resort to the newer and more beneficial remedy, (laiuH (ff, 84) 
says that frequently the herea asked for (fonorum poaaeaaio for the purp«*H** of availing 
himself of the interdict Quorum /tonoru **, and he promises to state at a later stage 
the reasons for his preference. Unluckily he docs not n leem his promise, |^tit the 
fact remains that, as might be expected, herrdra did smnetlmeH take out a Prieturian 
title, although they had, as hrraha, a complete rcinedv by the^jf* riiilt. 

If the introduction of fMOtonon jtoa (a.uo is to he ascribed to the necf'SHlticH of the 
peregrini, we can more readily undcrstaml the toleration that was shown to the 
Praetor's interference with the laws of sucee-sion. Sneh interference wiu certainly an 


extraordinary stretch of e(piitable jurisdiction, tluoigdi Niebnhr goes too f.ir in asserting 
its impossibility, “'i'hat any magistrate should have been entitled to introduce rules 
of succession temliiig to undermine tliosc which were established by law, is a thing 
80 nionstnms, that no man of sense can deem it possible, if he- will onlv attf'iiijit to 
conceive it in j)ractiee.” Tlie supfMisiii.tii would he inonKtrous, if we supposed that 
the edict W’as introiluced all at once in the sha]'e in which we find it in the time of 
Hadrian ; bvjt the final resvilt was reached by suiall atul ahn(*st iuip( r(*(*]»tible steps. 
When the Praetor first granted bonorum jtoMraato of the pro|H rlv of a ptrrgrinus, Im 
had no thou-ht i*f i/it'-rfering w ith the civil law. Presently legal heirs asked the benefit 
of the same procedure, and there was no reason whv it sbotdfl Ikj refused. Jly-and- 
by the Praetor granted this brniorum jioxa'-aaio to r(r/nati, without any intention of 
depriving the legal heirs, wh(» retained at first an uiejualified right to oust \,\r‘ fn^norum 
poaaeaaor. Bv degrees, in accordance with the urgent requiremt tits of the general 
eeutinient, the Pnet«>r refuseii in certain eases to allow the legal heir to oust the 
bonorum poaaeaaor. We see ll." pr(*cess exemplified in the liistory <»f testaiuents. A 
Roman will required to be ma«le by manrijKitiu. A case occurred in whi«-h a will was 
made, but through «-oTne trifling informality, the manripotio woa not effective. The 
Prffitor granted bonorum ii> the heirs named in the will. Then the heirs ah 

inteatato sued on the ground that the (ieceased died intestate. The Pnetor did not at 
first venture to deprive tlu ui of their rights, unless they were persons di-^tantly related 
to the deceasetl. From thi>4 nuKlest beginning, wliat ultiniaUdy b<s:anie the written 
will of the Roman law took its rise- If this view be correct, bonui urn jio ai*ato can 


1 This reasoning Is not conclu*lve with fhoae who hold that bonorum poi$*sMin wns r 
nothinfr more than the interim posaeaaion given to one of two hostile cUlmarits in a suit forma lo- 
heritmnee; but thU suggestion mppemrs wernk mud tlUsu|>porle4. 
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be explained in a satisfactory manner by confining onr attention to the re- 
quirements of citizens. For them it was superfiuoue. But if we lo<rfc to the circum- 
stances ofsthe peregrini, a^ satisfactory account can be- given both* of the origin and 
development of bonorum possession in reference to citizens-;' and an additional illustra- 
tion is afforded of the manner in which the Homan law was improved owing. to the- 
presenoe throughout Roman, history of a large alien population^ in- Home.. 

Defects- in- the law o£ the XJI Tables* 

c 

Here end the rules for the inheritances- of fVeebom persons that die 
intestate under the statute of the XM Tables. How strict that law was, may 
be clearly understood. (G. 3; 18.) 

The moment they are emancipated, descendants have no right to an 
ascendant’s inheritance under that statute, because they have ceased to be 
sui hereJcs. (G. 3, 19.) 

I he rule of law is the same if children are. not in the poiestas of their 
father, because although they as w’ell as he have been presented with Roman- 
cilizcnsliip, yet they have not been brought by the Emperor under their, 
father’s poUstaSi (<i. 3, 20,) 

Agnates, again, that h avc undergone capUis demimiiio^ are not admitted 
under that statute to the inherit?ince ; because the name of agnation is- 
destroy, ed by such a change of status. {G. 3, 21.) 

Again, if the nearest agnate does not enter on the inheritance, the* 
following is not admitted any the more by the statutory rules of law. 
(G. 3, 22.) 

All female agnates, again, that are outside the degree of persons of the 
same blmid have no right under the statute. (G. 3, 23.) 

And similarly, kinsfolk arc not admitted that are allied only by a re- 
lationship through persons of the female sex. So far docs this go, that not 
even between a mother and her son or daughter is any right to take an. 
inlieritancc cither way open ; except, indeed, when by an in manum- 
conveniio the rights of persons of the same blood have been established 
between them. ((i. 3, 24.) 

But these unfaii nesses in die law have been amended by the Praetor’s* 
edict. (G. 3, 25.) 

T.hese d4‘ft*ct8- (excepting iliat reg^arding;^ women* agnates, 
which was introduced alter the Itx Yoconia) may he considered* 
as merely examples of one defect — ^namely, that the law of the 
XII Tables did not recognise the tie of Llood. The edict o£ 
the Proitor partly altered the classes arranged by the- XIL 
Tables, and partly added to them. 

By the XII r»liIo8. By the Pnetorian- Edict. 

1. Sai hvndta,i20Trw\^vAu> 1. Children 

2. Agnati „ 2. Statutory heirs (unde legUimi), 

8 . (itntiles „ 8. 0 ognuie 8 '(undr cognnti). 

4» UuabanJ and Wife (unde tar st uxor). 

According to the edict,, no person in groups 2, 3 op 4 could* 
succeed while there Were auj' in group 1 ; none in group 3 or 4 
while there were any in 1 or 2-; none in 4 while-there weroany^ 
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in 1, 2 or 3. It will be expedient to keep this in mind in trac5« 
ing seriatim the cases in which eognatiofiy or the tie of blood, was 
admitted as a title to succession. ' 

The order in which, the several cases will be examined is as 
follows : — 

A. Fathers and Children. 

I. When the children have been emancipated. • 

1. Succession of child to father. 

2. ,, father to child. 

II. When the children have been given in adoption. 

1. Succession of child to natural father. 

2. „ natural father to child. 

IIL Succession of father to- children imder 1^ poUuitas in the latter part of 
the Empire. 

B. Grandfathers and Grandchildren, when the father of the children has been 
emancipated or given is adoption. 

1. Succession of grandfather to grandchildren. 

2. „ grandchildren to grandfather. 

C. Mothers and Children. 

1. Succession of mothers to children. 

2. „ children to mothers. • 

D. Succession of Agnates. 

E. The Succession of Collateral Cognates. 

F. Affinity — Husband and Wife. 

A.— Fathers and Children. 

I, — 1 . Succession of emancipated children to fathers. 

Emancipated descendants have by the jiis chnle no rights of succession. 
They are not sui hercdcs^ since they hiive ceased to be in \\\e potestas of the 
ascendant, and there is no other right in which they are called by the statute 
of the XII Tables. But the rnetor, stirred up by a sense of what is 
naturally fair, gives them botiorum possessio “ ufide libert ” (for descendants), 
just as if they had been in the ascendant's potfstas at the lime of his death ; 
and this whether they are alone, or whether they come in along with sui 
htredes. If, therefore, two descendants arc in being, one emancipated and 
the other in poiesiate at the time of the death, undoubtedly the one in 
potestate is sole heir by the jui civile; that is, he alone is mus hcres. But 
since the emancipated descendant is by the Pra'tor’s boon admitted to a 
share, the suus heres turns out to be heir of one share only. (J. 3» *» 9-) 

All descendants lacking in statutory rights he calls to the inheritance 
just as if they had been in potestas of their ascendants at the time of death ; 
and that whether they are alone, or whether sui heredes (those, that is, that 
were in the potestas of the father) come in along with them. (G. 3, 26.) 

CoLLATio Bonobcm. — The right of emancipated children wan conditional on their 
bringing into hotchpot {txMaUo l^nontm) their property, which wan reckoned aa part of 
the inheritance, for the purp»i«e of dividing it between them and their brotben and 
aistera living under their father’s pUttUu. This was demanded by justice, for the 
property that the children living under the poU$ta» would have enjoyed if they had 
been emancipated was necessarily reckoned aa part of the inheritance. (D. 37, 6, 1 jar. ; 

• 3 H 
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C. 6, 20, 0.) Tfcid emuici{m>ted diUdren were not required to bring into liotobpdi 
UFbit they wwdd have had ae leparate property, even if they had continned under the 
poUttat; ai| e.p., the pectdium eatirente and qucui-catti'eme, Justinian enacted that 
whatever could be reckoned for the purpose of legitim (^uarta Jxgittma) should be 
brought into hotchpot (C. 6, 20, 20, pr.) In like manner daughters were required 
to bring into hotchpot their dowries. (C. 6, 20, 8.) 

2* Succession of fathers to emancipated children. 

Papinian observes^ that the succession of parents to children 
stan^ on quite a difierent footing from the succession of 
children to parents. The claims of parents rest upon a sort of 
pity, "whereas it was the natural right of children to succeed to 
their parents. (D. 38, 6, 7, 1.) This idea is easily explained. 
By the law of the XII Tables an inheritance could not go to 
a father or ascendant, because a father never could be in the 
potestas of his son, and still less could a grandfather be in the 
potestas of his grandson. 

To understand how a father came to be recognised as an 
heir his emancipated son, it is necessary to bear in mind the 
ancient ceremony of emancipation by the triple sale and sub- 
sequent manumission. That manumission was almost identical 
in effect with the mauumissiou of a slave. The father became 
the patronm of his own son. After the analogy of the law that 
gave a patron the siicceBsion to his freedman dying intestate 
without children, the father of an emancipated son was allowed 
to succeed him in default of children. Such were the rights of 
a father, wlio had taken care I’y a contract of trust to secure to 
himself the remancij):ition of the son after the third sale, and 
thereby the manumission. (See p. 213.) 

If the fictitious purchaser, whose aid, we have seen, v;as 
necessary to effect tlie formal emancipation, liad himself released 
the son, he became his patron, and on the death of the son 
intestate, without chiMreii, had the right of succession to the 
son, in preference even to the natural father. To prevent 
this result, a contract {contractus fiduciae) was usually made, 
under which the fictitious purcliaser was compelled to remanci- 
pate the son to his father. If this were not done, the manumitter 
succeeded as patronus ; but to him the Preetor preferred any 
cognate within the second degree (whether ascendant, de- 
scendant, or collateral). These were the ten persons {decern 
personae) whose place in the edict of the Praetor came imme- 
diately after the agnate. (Mos. et Rom. Leg. Collat. 16, 9, 2.) 

To the statutory succession, none the less, the ascendant too is called, that 
after making a contract of Jiducia emancipates a son or daughter, a grand- 
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SOU or granddaughter, and so on. This* under our constitution^ follows in 
any case ; and so emancipations of descendants are always presumed to be 
made with a contract of fiducia. But among the ancients this wts not so, 
unless the contract was specially made before the ascendant manumitted, 
(J, 3 » 2, 8 .) 

These were brought in by the Praetor’s jurisdiction. We, however, who 
pass by nothing without watchful care, but correct everything by our con- 
stitutions, have admitted the bonorum posmnonis to the terms of 
the will, and according to the terms of the will as necessary arrangements, 
and also those in case of intestacy called “wiwf/ HUri'^ (for descendants), 
and “ unde lef^iimi^ (for statutory successors). (J. 3, 9, 4.) 

The one put in the fifth place by the Praetor’s edict, the “ unde decern 
personae ” (for ten persons), we have shown, with dutiful aim and in compen- 
dious words, to be superfluous. The bonorum ^possessio aforesaid put ten 
persons before an outside manumitter. Our constitution on the emanci- 
pation of descendants has granted all ascendants (who are at the same 
time the manumitters) the right to manumit under a contract of Jiducia; and 
so the ver>' manumission involves this privilege, and the bonot'um possessio 
just spoken of becomes superfluous. We have taken away, therelore, the 
fifth bofwruni possessio aforesaid, and have reduced to its rank the sixth (as 
it was formerly), making it the fifth— that which the Pra:tor promiiits the 
nearest kinsfolk. (J. 3, 9, 5.) 

Under Justinian the succession to an emancipated lua was as follows (C. 6, 

2 ) 

(1.) Children of deceasetl. 

(2 . ) Brothers and bisters uf deceased. 

(S.) The father. 

II. Children given in adoption. 

1. Succession of children given In adoption to their natural 
father. 

Descendants, too, that arc in the family of their adoption arc called 
in ijiis same degree to the inheritance of their ascendants by bsrth. 

G« 3) 5» 3 ? 3i 3^-) 

The grade here referred to is the third— namely, the enf;na it— after the Ifffitimi 
and liberi. 'J hey have hteii cluwi^'ed to a new family, and th«Te suhniKU nothing to 
connect them with the ohl excejit the l«»nd of cognation. 

But those that, when emancipated by an ascendant, have given themselves 
in adoption, are not adinitu^d to the goods of their father by birth, as if 
descendants ; provided, that is, they were, when he died, in the family of 
their adoption. If, however, in his lifetime they are emancipated by the 
father that adopted them, they are admitted to the goods of their father by 
birth, as if he had himself emancipated them, and they had never been in 
the family of their adoption. Agreeably to this also they come to be, so 
far as regards their father by adoption, in the position of outsiders. But 
if, after the death of their father by birth, they are emancipated by the 
father that adopted them, then so far as regards the latter they arc in the 
position of outsiders as before ; and so far as regards the goods of their 
ascendant by birth, they do not any the more obtain the degree oi descend- 
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ants. The reason why this is held is, that it was unfair for a father by 
adoption to have it in his power to say to whom the goods of a father by 
birth shoufd belong, whether to his descendants or to his agnates. (J. 3, i, 10.) 

Sons by adoption have therefore less rights than sons by birth. Sons by 
birth, if emancipated, retain, by the Praetor’s boon, the degree of descendants, 
although they lose it by the jus civile. But adopted sons, if emancipated, 
both lose the degree of descendants by the jus civile.^ and are not aided by 
the Praetor. And rightl/; for the principles of the jus civile cannot destroy 
natural rights ; and they cannot, because they cease to be sui heredes<^ cease 
also to be sons or daughters, grandsons or granddaughters. But adopted 
children, when emancipated, come to be in the position of outsiders, because 
the rights and names of son or daughter they have gained by adoption, they 
lose in another way, under the same jus civile; that is, by emancipation. 

(J‘3. 

These same rules are observed in the honorunt possession that contrary 
to the terms of the will the Praetor promises to the descendants the ascend- 
ant has passed over, by neither appointing them heirs, that is, nor (as he 
ought) disinheriting them. Those, indeed, that were in the ascendant’s 
potestas at the time of death, and those that were emancipated, the Praetor 
calls to this bonorum posscssio; but those that were in a family of their adop- 
tion during the time at which the ascendant by birth died, he repels. Adopted 
children, again, that have been emancipated by their adopted father, even 
by way of intestacy, much more when contrary to the terms of the will, the 
Praetor refuses to admit to his goods because they cease to be in the number 
of his children. (J. 3, i, 12.) 

We must, however, be warned that those that are in a family of their 
adoption, or that, after the death of an ascendant by birth, have been eman- 
cipated by an adopted father, if the ascendant by birth dies intestate, although 
they cannot be admitted by the part of the edict by which descendants are 
called to the bonorum possession may yet be called by another part— that, 
namely, by w'hich the kinsman of the deceased are called. Under that 
part they are admitted only if no descendants that are sui heredesn or 
emancipated, stand in the way, and if there is no agnate to come between 
them. For the Prietor first calls the descendants, both sui heredes and 
emancipated, next the statutory heirs, and next the nearest kinsman. (J. 
3 . >. >3 ) 

All these were the views adopted in old times ; but they have received 
some amendment from our constitution laid dowm in regard to persons 
given in adoption to others by the fathers to whom they were born. Some 
cases, indeed, we have found, in which sons lost the right of succeeding to 
their ascendants by birth, by reason of their adoption ; and then, as the 
adoption was easily undone by emancipation, were called to succeed to 
neither father. This, as usual, we have corrected by wTiting a constitution, 
in which we have determined, that when an ascendant by birth gives his 
son to another to be adopted, all the son’s rights arc to be preserved unim- 
paired, just as if he had still remained in the poiestas of his father by birth, 
and no adoption at all had followed. To this there is, in one event, an 
exception— he can, in case of intestacy, come to succeed his adopted father. 
But if he makes a will, then, neither by the jus civile nor by the Praetorian 
law can the adopted son follow up anything from his inheritance, either 
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by claiming bortot'um possessio contrar}' to the terms of the will, or bv 
starting a complaint against the will as undutiful. For no necess^y is laid 
on the father by adoption, either to appoint him heir or to disinherit him, 
inasmuch as there is no tie of birth to couple them. Even if a man has 
been adopted under the Scnaius Consultutn Sabinuxmttn from among three 
sons, he has no rights ; for in a case of this sort no fourth share is preserved 
to him, and no action is open to him to follow it up. But by our constitution 
an excepti(»n is made in the case of a person that an ascendant by birth has 
taken up to be adopted ; for since both rights, by birth as well as by statute, 
meet in such a person, we have preserved the early rights for such an 
adoption, just as if a paterfamilias has given himself to be adopted by 
arrogatio. All this specially, and in detail, can be gathered from the tenor 
of the aforesaid constitution. (J. 3, i, 14.) ^ 


The Senatus Consuftum Sahiniayium is supposed to have been passed in the rei 
of Marcus Aurelius. It provided that when a man had adopted one of three sons 
living under the jKttcstas of their father, he must leave to that athjptoil son one-fourth 
of his gootls. If he did not, the son so adopted (rx trihun mnrifutn) could recover this 
fourth against the heirs appointed by will. (Thcoph. d. .‘1, 1. 14.) Why this w’as con- 
fined to a son adopted from among three males, we are not told. The *SVn'Tt«# 
Consullum was rejiealed in favour of the provisions introduced by JuKtinlan. ^ 


2. Succession of father to children given in adoption. 

In this case the fatlier was not a inarnuiiitter, thon fore not 
a patron. The probability, then, is that he sncrccded only as 
a cognate in the third class, instead of coming innnediately after 
the children of the adopted son. But hy Justinian’s constitution, 
adoption ceased to deprive the natural fatlier oi' iha potestan, 

HI. Succession of father to children under potest an. 

When children under potestas were allowed to hold separate 
property (peculhim castrease and quasi castrease)^ tlio order of 
succession was as follows : — (1) The children of deceased ; (2) 
the brothers; and (J) the father by virtue of his ]>oteHtas. 
(J. 2, 12, pr.) 

As we have seen, the next property over which children 
acquired some power, was that which they obtained through 
their mother or her family {bona inaterna), wlien the rights of 
the paterfamilias were confined to a mere nsufruct. His rights 
of succession were similarly restricted by Valentinian, Leo, and 
Anthemius, and Justinian. (C. til, 3 ; C. 0, Gl, 4 ; C. G, »0‘J, 11.) 
The order was as follows: — (1) Children and descendants 
of deceased son ; (2) brothers and sisters of the same or 
different fathers ; and (3)^ the father or other male ascendant. 
Finally, 'when Justinian extended the rule at first confined to 
bona materna to all property over which he gave the father 
only a usufruct, he enacted that the same order of succession 
should be observed, (C, 6, 61, 6, 1.) 
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B. — Grandfathers and Grandchildren. 

I. Succession of grandchildren to grandfathers. 

1. When the grandson is under the potestas of his grand- 
father, and his own father is emancipated, no question arises ; 
children born to the emancipated son after the emancipation 
have a right to succeed their grandfather. (D. 38, 6, 5, 1.) Thus 
there is no difficulty in regard to descendants through males, 
whether they or their fathers were actually under the potestas 
of the ancestor, or were released from it. 

2. Grandchildren tjirough females were at first admitted 
simply as cognates in the third degree. 

Antiquity, in its greater liking for those born from males, used to call 
grandsons or granddaughters descended from the male sex only to succeed 
as sui hcrcdi's^ and preferred them to the rights of agnates. But grandsons 
born from daughters, and great-grandsons born from granddaughters, it 
reckoned as mere kinsmen ; and after the line of agnates used to call them 
to sifLceed to a grandfather or great-grandfather on the mother’s side, or 
to a grandmother or great-grandmother on either the father’s side or the 
mother’s side. But the former emperors could not bear to leave such a 
wrong against nature without satisfactory amendment. The name, they 
said, of grandson or great-grandson is common to both — to the descendants 
of females as well as of males ; they gave them, therefore, the same degree 
and order of succession. But that there may be something more for those 
that are fortified by the vote not only of nature, but of the old law, the share 
of the grandsons or granddaughters and so on, of whom we have spoken 
above, must, they have held, be lessened a little. They receive, therefore, a 
third less than their mother or grandmother would have received, or than 
their father or grandfather on either the father's or the mother's side would 
have received, when it is a woman that is dead, and w’hose inheritance is 
in ciuestion. I'uithcr, if those enter, although they arc alone, the Emperors 
in no case called in the agnates. Again, as the statute of the XII Tables, 
w'hen a son is tleatl, calls the grandsons or granddaughters, or the great- 
grandsons and great-granddaughters, in room of their father, to succeed their 
grandfather, so the imperial arrangements call them in room of their mother 
or grandmother, but with their share lessened by a third, as has already been 
remarked. (J. 3, i, 15.) 

Some doubt, however, still remained as to the respective rights of the 
agnates and the grandsons of whom we have spoken, as the agnates claimed 
for themselves a fourth of the substance of the deceased by authority of a 
certain constitution. We, iherelore, have set aside the constitution of w'hich 
we speak from our Code, and have not allowed it to be inserted in our Code 
from that of Theodosius. By a constitution we have published, moreover, 
we have withdrawn from it all its legal effect, and have enacted that when 
such grandsons by a daughter, or great-grandsons by a granddaughter, and 
so on, survive, the agnates can claim for themselves no share in the succes- 
sion to the dead. For we would not have those that come in collaterally 
prclerred to descendants in the direct line of rights. This constitution, too, 
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of ours, is by its own strength to hold both in former times and now, so we 
enact As, however, in regard to the respective rights of sons^and grand- 
sons by a son, antiquity determined that the inheritance should be por- 
tioned out by counting stocks not heads ; so in like manner we order the dis- 
tribution to be made between sons and grandsons by a daughter, or between 
all grandsons and granddaughters and other persons successively. The 
result is, that both offsprings obtain the portion of* their mother or father or 
of their grandmother or grandfather without any lessening. If, perchance, 
on the one side, there are one or two, on the -other three or four, then the one 
or two will have one-half, and the other three or four the other half of the 
inheritance. Q. 3, i, 16.) 

II. buccession by grandfather. If a grandfather emancipated 
his grandchild, he succeeded as quasi-patron; if not, and the 
child were given in adoption, his rights, according to the laws of 
Justinian, were unimpaired. If the child died under the potcstcut^ 
the grandfather succeeded to the pecuVmm cantrense as owner 
of it, and to all the other property, in the new law of Justinian 
after the child’s father. • 

C.— Mothers and Children. 

I. Succession of mothers. 

There are, further, some degrees besides that the Prxtor makes in giving 
bonorum possession his aim being that no one should die without a successor. 
Of these we did not treat in these Commentaries, and that on purpose ; 
because we have unfolded the whole law on this subject in special roinmen' 
taries. ((*. 3, 33, as restored.) 

This only, therefore, it is enough to call attention to, that although in 
statutoi*}' inheritances kinship alone, by the statute of the XII 'I'ablrs, lu lped 
no one to take an inheritance, so that even a mother wruild under the statute 
hive no riglit at all in the goods of her cbildien, unless by passing/';/ manum 
she had obtained the right?^ due to one of the same blood .... after 
her he calls the sister of the deceased, if of the same blood, and the wife 
that had passed into his inanus. (('t. 3, 33 a, as restored.) 

The statute of the XT I Tables u^ed law .so stric t, and went so far in pre- 
ferring those born from males and in driving off those allied to them by a 
relationship through the female sex, that not even in the case of a mother 
on the one hand, and her son or daughter on the other, had either any right 
to take an inheritance from the other. Hut the Hrietors, on the ground of 
their nearness as kinsfolk, used to call those persons to the succession by the 
bonorum possessio they gave them, called umic coi^nati Tor kinsfolk;. (J. 3, 

3 » pr.) 

This narrowness of the law was aftens ards amended. The late F-mperof 
Claudius was the first to besfbw on a mother, to comfort her for the children 
she had lost, their statutory inheritance. (J. 3, 3. i.) 

This was done apparently only in a single instance. 

Afterwards, by the Senatus Consultum Tertullianum ('a.D. 15S;, passed in 
the time of the late Emi>cror Hadrian, very full provision was made about 
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the mother's sad succession, but no such succession was bestowed on the 
grandmother. The result is, that a freeborn mother, having the special rights 
granted to the mother of three children {jus trium liberorutn), or a freed- 
woman that has the same rights because of her four children, is to be 
admitted to the goods of sons or daughters that have died intestate, and 
that although they are in the potcstas of an ascendant, provided, of course, 
that when she is subject to legal rights on the part of another, that other 
orders her to enter. (J. 3, 3, 2.) 

But we, by a constitution placed in the Code adorned with our name, have 
thought right to come to the mother's aid ; looking to what nature demands, 
and to the child-bearing and the risk, and to the death that often comes on 
mothers in such a case. We have held it, therefore, a wrong to natural affec- 
tion that a chance mishap stfould be admitted to their hurt. If a freeborn 
woman had not born three children, or a freedwoman four, she did not de- 
serve to be defrauded of the succession to her children. What sin has she 
done in not bearing many children, but only a few ? We have, therefore, 
given full statutory rights to mothers, whether freeborn or freedwomen, 
although they have not been in labour with three or four, but with him only 
or with her that has been cut off by death ; and so they are to be called to 
the statfitory succession to their children. (J. 3, 3, 4.) 

But as we have looked out for the motheis, so they ought to take thought 
for their offspring. They are to know, therefore, that if they have neglected 
to ask, within a year, for tuiorcs to their children, either at first or in the room 
of one that has been removed or excused, they shall be repelled deservedly 
from succeeding to their children under puberty at their death. (J. 3, 3, 6.) 

Although it is uncertain who is the father of a son or daughter, its mother 
can be admitted to its goods under the Senatus Consuitum TertulUanum, 
(J- 3. 3. 7 -) 

Tliis does imt apply to a child born in slavery aiul manumitted. (D. uS, 17, 

2 , 2 .) 

The order (»f succession. 

» 

To the deceased's mother his descendants are preferred if they are sui 
heretics^ or in the position of such, whether they are in the first degree or in 
one more remote. Nay, even when it is her own daughter that is dead, her 
son or daughter is opposed, under the constitutions, to the mother of the 
deceased ; that is, the grandmother. The father, too, of both, but not the 
grandfather or great-grandfather also, is put before the mother, when (that 
is) it is between them alone that the inheritance is in dispute. A brother 
also of the same blood, whether a son’s child or a daughter’s, shuts out the 
mother ; but a sister of the same blood was admitted equally with the 
mother. If, however, the brother and sister were of the same blood, and 
the mother honoured by having children, then the brother shuts out the 
mother ; but the inheritance was shared equally by the brother and sister. 

(J- 3. 3. 30 

Changes by Justinian. 

The earlier constitutions that searched out the statutory rights of succes- 
sion in part aided the mother, in part weighed her down. To the entire 
inheritance they did not call her, but in ceitain cases took away from her a 
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third, and gave it to certain statutory persons, while in others they did just 
the contrary. We therefore thought it best to take the straighthirward and 
simple way, to prefer the mother to all statutory persons, and to allow her to 
receive the succession to her sons without any deduction. The persons of 
the brother and sister are, however, excepted, whether they are of the same 
blood or have the rights of kinsfolk only. As, therefore, we have put the 
mother before the whole of the rest of the order settled by statute, so, too, 
we call all brothers and sisters, whether statutory or not, to take inheritances 
at once. Provided always that if there survive sisters alone (kinswomen or 
agnates), and the mother of the deceased man or woman, then the mother is 
to have half, and all the sisters the other half ; but if there survive the 
mother and a brother, or brothers either alone or with sisters as well, and 
whether they have statutory rights or those of Mlnsfolk only, when a man or 
woman dies intestate, then the inheritance is to be portioned out by counting 
heads {in capita), (J. 3, 3, 5.) 

II. Succession of children to mothers. {Senatus Consultum 
Orphitianum^ A.D. 178.) 

On the contrary, again, the admission of children to the goods of their 
intestate mothers was brought about by the Senatns Consultum < >rpln^aptum^ 
passed in the consulship of Orphitus and Rufus, in the time of the late 
Emperor Marcus. By it the statutory inheritance was given both to the son 
and to the daughter, even although subjected to the power of another ; and 
they are preferred both t/) those of the same blood and to the agnates of their 
deceased mother. (J. j, 4. pr-) 

Last of all, we must know that even children begotten of a mother that is 
a public w'oman are admitted to the mother’s inheritance under this Senatus 
Consultum. (J. 3, 4, 3.) 

We must know, too, that succe«;sion*-- of tliis sort bestowed by the Senatus 
Consul ta Tcrtulliunum and Orplutianum are not destr()>c(l by mpitis demi- 
nutio. The rule is that new’ statutory inheritances arc not ruined by lapitis 
detniftulio^ hwi those only that arc bestowed under the statute of the XII 
Ta\>les. (J. 3, 4, 2.) 

Capith deminutio affects agnabon only. The statute, then fore, ranks tho heira 
with cognates, while giving them a jmfen-nce to certain agnates. 

HI. SucccBsitm of graiulchildreii to graudinotlicr. 

Under this Senatus Consultum grandsons were not called to succeed to 
a grandmother by statut ory right. Afterwards this was amended by the 
imperial constitutions, so that, like sons and daughters, grandsons and 
granddaughters too should be called. (J. 3, 4, i.) 

D. — The Succession of Agnates. 

Gains points out several defects in the law of the XII Tables 
in regard to the succession of the agnati. 

Agnates that have undergone capitis deminutio the Praitor calls— not in 
the second degree after sui heredes ; not, that is, in the degree in which by 
statute they would be called if they had not undergone capitis deminutio ; — 
but in the third degree, on the ground that they are near relations. Their 
statutory rights, indeed, they hav« lost by their capitis deminutio^ but those 
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of Idnship (cojiytatio) they retain. If, therefore, there is any other that has 
his rights as an agpiate unimpaired, he will be preferred, although he is in a 
degree further off. (G. 3, 27.) 

In this part kinship by birth is looked to. Agnates that have undergone 
capitis deminutioy and their offspring, are under the statute of the XII 
Tables held not to be among the statutory successors, but are called in by 
the Praetor in the third degree. (J. 3, 5, i.) 

1. Emancipated brothers or sisters were exempted from the 
above rule. 

To this there is one exception only. A brother and sister that have been 
emancipated, but not their descendants, are by the lex Anastasiana called, 
along with brothers whose rights are fully established as unimpaired, to the 
statutory inheritance of a brother or a sister. They do not, however, take 
equal shares ; but there is a certain deduction, as may be easily gathered 
from the words of the constitution itself. But to other agnates of a lower 
degree, although these have not undergone capitis detninutio^ they are pre- 
ferred, and beyond a doubt to kinsfolk. (J. 3, 5, i.) 

Thi^law wa» pa««ed a . d . 503, and ai>pUed both to those out of the potetftas suc- 
ceeding those under it, and to those in the poteatcLS succeeding those out of it, and it 
required emaneijmted brothers succeeding with those in poteatas to bring their 
separate property into hotchpot. (C. G, 58, 11.) Justinian ( a . d . 532) observes that 
a doubt ha<l arisen as to the rival claims of brothers and sisters and the father of 
the deceased, which doubt ho resolved by enacting that the father should have a 
usufruct, and the brothers and sisters the corpus, of the property of the deceased. 
(G. 6, 58, 13.) 

2. Disabilities of women agnates. 

So far as women are concerned in this branch of the law’, one view is held 
with regard to taking their inheritances, another with regard to their taking 
others’ inheritances. Women’s inheritances come back to us by the right of 
agnation, just as do men’s ; but our inheritances do not belong to women 
outside the degree of persons of the same blood {consaas^uinci). A sister, 
therefore, is statutory heir to a brother or sister ; but an aunt on the father’s 
side, and a brother’s daughter, cannot be statutory heirs. A mother, too, or 
stepmother, that by passing in manum has gained at our father's hands a 
daughter’s rights, stands to us in the position of a sister. (G. 3, 14.) 

This disability was not imposed by the XII Tables, but was established by the 
jmriscuusults, w ho thought that inasmuch os the lex I'oron/a im}>oBed a limit to the 
Rppointmeut of Wiuueii as heirs, there ought to be similar restrictions on their siicces- 
Kion t<» persons dying intestate. (Paul, Sent. 4, 8, 22.) 

Female agnates that are outside the degree of persons of the same blood 
are called in the third degree ; that is, if there is neither a suus heres nor any 
agnate. (G. 3, 29.) 

But among males, by the right of agnation* an inheritance may be taken 
cither by those or from those even in the most remote degree. As for women, 
however, it was held that they could take an inheritance only by the right of 
sameness of blood, and therefore if they w’ere sisters, but not if they were 
further off : while males would be admitted to the inheritances of women 
even if they were in the most remote de^ce. On this ground the inherit- 
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ance of your brother's daughter, or of the daughter of your uncle or aunt on 
the father’s side, belonged to you ; but yours did not belong tonhem. This 
was so settled because it seemed more advantageous that rights should be 
so settled as that inheritances should for the most part meet and flow to 
males. (J. 3, 2, 3.) ^ 

Undoubtedly it was unfair that they should be altogether repelled as 
if outsiders. The Prjetor, therefore, used to admit them to bonorutn pos' 
s^sszo by the part of his edict in which he promises this on account of near 
relationship. Under this they are admitted, however, only if there is no 
agnate and no nearer kinsman to come in before them. (J. 3, 2, 3.) 

This the statute of the XII tables did not in any way bring in. It 
embraced simplicity, which the statutes love, and called in like manner all 
agnates, whether men or women, of whatevef degree, just like sui 
to succeed to one another. But the jurisprudence of an intermediate time, 
later than the statute of the XII Tables yet earlier than the imperial 
arrangements, with a certain curious subtlety brought in the distinction 
aforesaid, and repelled women altogether from succeeding to agnates, while 
every other form of succession was unknown. But afterwards the I’r.Tlors, 
step by step setting right the harshness of the jus civile^ or tilling up what 
was wanting with a humane design, added another degree to their edicts, and 
brought in the line of kinsfolk on account of their near relationship. 'I'hus 
they aided women by the bonorum possession and prontised them that form 
of it called unde cognati (for kinsfolk). (J. 3, 2, 3 A.) 

We, however, follow the statute of the XII Tables, and preserve its traces 
in this respect. We praise the Bnciors, indeed, for their humanity ; but 
we do not find that their remedy full) meets the case. Why, indeed, when 
they meet in one and the same degree by birth, and w’hcn the titles by 
agnation are settled with impartial balance alike for males .md for females, 
were males allowed to come in and succeed to all agnates, while ol the female 
agnates to none at all except to a s’sicr only was a way open to enter iij)on 
the succession to agnates "i Everything, therefore, we have l)H)iighi liaik in 
^dl, and have made precisely the same arr.ingemenis as were l.iul dow n by the 
XII Tables. By our constitution, then, wc ha\e enacted that all st.ituiory 
heirs — descendants, that is, through males, whether men or women — are to 
be called in like manner to the rights of statutory succession in case ol in- 
testacy, according to the privilege of their degiee ; and that wciinen aie not 
to be shut out because they have not, like sisters, the rights due to same- 
ness of blood. (J. 3, 2. 3 B.) 

This addition, too, we have thought fit to make to our constitution ; one 
degree only we have transferred from the right of kinship to statutory 
succession. Not only, therefore, a brothers ‘-on and daughter, according to 
what w'e have just determined, are to be called to succeed to their uncle on 
the father’s side, but the son and daughter also of a sister of the same blood, 
or of a sister by the same mother — alone, however, and not accompanied by 
the persons that follow’ next.— are to come to the rights of their uncle on the 
mother’s side. If, then, a man dies that is uncle on the faihei’s side to his 
brother’s sons, and uncle on the mothers side to his si'»tcr’s children, on 
both sides alike they w-ill succeed to him just as if all ivcrc de ■-rcndcd from 
males, and came by statutory right. It is taken for granted, of course, that 
the brother and sister are not sftll alive. If they come first and accept the 
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succession, the other degrees remain altogether set aside, since the inherit- 
ance is to be»divided not by stocks but by counting heads. (J. 3, 2, 4.) 

3. Consanguineous relatives — i.e,, brothers and sisters of the 
same father, whether of the same mother or not (Ulp. Frag. 
2G, 1) — were preferred to other agnates of equal proximity to 
the deceased. (D. 88, JG, 1, 9.) Tliis is, however, only a pre- 
ference (to grandfathers, and) uterine brothers and sisters, 
i.e.y th ose having the same mother, but not the same father. 

4. Peculiarity as to succession of agnaiL 

The rule of law is the same, as some think, in the case of the agnate that, 
when the nearest agnate passe^‘by the inheritance, is none the more admitted 
by statutory right. There are others, however, that think he is called in the 
same degree by the lYictor in which by statute the inheritance is given to 
the agnates. (G. 3, 28.) 

It was held, moreover, that in that way of taking inheritances there was 
no succession ; that is, that although the nearest agnate, who, according to 
what we have said, is called to the inheritance, cither despises the inheritance 
or before* entry dies, those that come next are none the more admitted by 
statutory right. This again the Prxtors corrected, but their law w’as incom- 
plete. 'I'hcy did not leave them entirely without a help, but they called them 
in their order as kinsmen, taking for granted their rights as agnates were 
wholly shut off from them. Hut wc, in our desire that nothing should be 
w'anting to make the law as complete as possible, by our constitution that at 
the promptings of humanity wc have put forth on the rights of patrons, have 
enacted lliat tl»c succession to the inheritances of agnates must not be denied 
them. It was, indeed, sufficiently absurd that what was opened to kinsfolk 
by the I’nctor should remain shut to agnates, especially since in regard to 
the burden of acting as iuiores^ when the first degree failed, the next came 
in ; and what held good in the case of a burden, was not allowed in the case 
of gain. (J- 3» 2, 7*) 


V. — Collateral Cognates. 

1. PoRitiou of the blood relatives of the decetused. 

The cases of bofiorutu posscssio that arise under a w’ill are these : — First, 
that which is given the children that .are passed over ; this is called contra 
tabuliis (contrary to the terms of the will). Second, that which the Praetor 
promises to all legally-appointed heirs ; it is called, therefore, secundum 
tabulas (according to the terms of the will). After he spoke first about wills 
he passed on to cases of intestacy. 

(i.) He gives to sui heredes^ and those that under the Praetor’s edict are 
reckoned along with tliese, bonorum posscssio; this is called unde liberi (for 
descendants). 

(2.) To statutory heirs {Unde 

(3.) To the ten persons he preferred to an outside manumitter {Unde 
decern personae\ namely these The father, the mother, the grandfather, 
the grandmother, both on the father’s side and on the mother’s side ; the 
son also, the daughter, the grandson, the granddaughter, both by a son and 
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by a daughter ; the brother, the sister, whether of the same blood or by 
the same mother. 

(4.) To the nearest kinsfolk ( Unde cosytati), • 

(5.) To some one as belonging to that household {Turn quern ex familid)* 

(6.) To the patron (male or female), and their descendants and ascendants 
( Unde liberi patroni patronaeque et parentes eorum), ^ 

(7.) To the husband and wife {Unde vir et uxor), 

(8.) To the manumitter’s kinsfolk ( Umte co^nati manumissoris), (J. 3, 9, 3.) 

In this Table, Nos. 5, t), 8 belong solely to the succession of 
freedmen. and No. 3 has been already explained. Uence the 
cognates take the third rank. 

After the sui heredes and those that the Pr|ptor and the constitutions call 
among them, and after the statutory heirs (among whom are reckoned the 
agnates and those raised up to their position both by the Senatus Consulta 
above named, and by our constitution), the Pnetor calls the nearest kinsmen. 
0- 3, 5, pr.) 

In the same degree are called also thobc persons that are united through 
females. (G. 3, 30.} 

Those kinsmen, too, that are allied through females collaterally, the 
Praetor calls to the succession in the third degree, on account of near rela- 
tionship. (J. 3, 5, 2,) 

Prefereuco of agnates. 

If the sui iicredes are out of the way, and those that we have said are 
called among them, an agnate that has his right as surh unimpaired, 
although in a very remote degree, is for the most part preferred to a nearer 
kinsman. Thus the grandson or great-grandson of an uncle on the father’s 
side is preferred to an uncle or aunt on the mother’s side. Whenever, 
therefore, we say either that he is preferred that holds the nearer degree of 
kinship, or that those are called equally that are kinsmen, it must always 
be understood that in these cases there is no one to be preferred, either by 
tbe rights of sui heredes and those that come among them, or by the rights 
of agnates, according to what we have laid down. A brother and sister that 
have been emancipated arc, however, exceptions ; for they are called to suc- 
ceed to brothers or sisters ; and even although they have undergone capitis 
deminutio. they are yet preferred to the other agnates of a degree further off. 

(J- 3. 6 , 12.) 

In its strict use, the term eonsanquinitag is applied only to children that had 
the same father. (D. 3S, 16, I, 10.) liut it is sometimes used fur jfieraons simply 
related by blmd. 

Persons adopted into a family were coiisiclcred to be of the same blood {eoruan- 
guinei) as thfwe under the poietUu of the deceased, or his posthumous children. 
(C. 88, 16, 1, 11.) 

2. The tie of cognation is not dependent on the legal char- 
acter of the union by which it has been formed. 

Children begotten by a mother that is a public woman have no agnate. 
This is plain, for agnation turns on the father, kinship on the mother, and 
such children are understood to have no father. On the same principle, it 
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appears that they cannot even be of the same blood as one another ; for 
sameness of blood {consanguinitas) is a form of agnation. They are there- 
fore only kirtsfolk to one another, just as they are to their mother^s kinsfolk. 
All such persons may avail themselves of bonorum possessio under that part 
of the edict in which kinsfolk are called on account of their near relation- 
ship. (J. 3, 5, 4-) , 

This is certain, that to kinship between slaves, that part of the edict in 
which bonorum possessio or. account of near relationship is promised, does 
not apply, for no ancient law took such kinship into account. But by a con- 
stitution of ours, made on behalf of the rights of patrons (a branch of law, 
even up to our time, dark enough, and full of clouds, and on every hand con- 
fused), we, prompted by humanity, have made this concession : — If a man 
settled in such a union as a slave can form {servile consortium) has a child or 
children, cither by a freewonian or by a woman in the position of a slave ; 
or if, on the contrary, a slavewoman has by a freeman, or by a slave, chil- 
dren of whiclievcr sex ; and if now the parents come to be free, and the chil- 
dren that are born of a slave’s womb have earned their freedom, or in case the 
women were free, and the men while in slavery had them, and they afterwards 
came to be free, — then all the children are to succeed to their father or mother, 
and the rights of patrons in this respect are to lie dormant. These children, 
indeed, ^f'e have called to succeed not only to their ascendants, but also each 
to the other. And under that statute we call them specially, so that whether 
these alone are to be found that have been born in slavery, and have after- 
wards been manumitted, or whether they come in along with others that have 
been conceived after ihcir parents were free, or whether or not they are by 
the same mother or the same father, or by another marriage, they are to 
succeed like those that have been begotten in law'ful marriage. (J. 3, 6, 10.) 

3. Order of succession among cognates. 

To recall, therefore, all we have now laid down, it is evident that those 
that hold an equal degree of kinship are not always equally called ; and more 
than that, it is evident that even the nearer kinsman is not always preferred. 
Sui hcredt's come first, and those we have enumerated among them. Now It 
is evident that a great-grandson or great-great-grandson of the deceased is 
preferred to the deceased’s brother or father or mother ; although in all 
other respects, as we have laid down above, the father and mother hold the 
first degree of kinship, the brother the second, while the great-grandson is 
a kinsman in the third degree, and the great-great-grandson in the fourth. 
It makes no difference, too, whether he was in the power of the person that 
dies or not, or that he was either emancipated or the offspring of an emanci- 
pated person or of a female. (J. 3, 6, ii.) 

4. Limits of cognation. 

Here, too, we must necessarily be reminded that by the rights of agnation 
anyone may be admitted to the inheritance even if he is in the tenth degree ; 
and this w'hether we ask about the statute of the XII Tables or about the 
edict in w'hich the Pra?tor promises that he wall give the statutory heirs 
b&norum possessio. But bonorum possessio on the ground of near relationship 
the Pnetor promises only up to the sixth degn*ee of kinship, or in the seventh 
to the son or daughter of a second cousin. (J. 3, 5, 5.) 
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F. — Husband and Wife. 

When the wife was subject to the mamis of her husb^'ud, she 
succeeded along with the children of the marriage as her hus- 
band’s daughter. Her husband could not be her successt^r, for 
the sufBcient reason that in her lifetime he was the sole owner 
of all the property accruing to her, and she liad theretor© 
nothing to leave. It is significant of the wide gulf separating 
marriage without manus from marriage with manasy that in the 
first the Avife succeeded only after every s}>ecies of heir wuis 
exhausted ; in the latter, slie took lier sliure in the front rank. 
If not in manu^ she takes in preferenctj only to the Excliecpier 
{Fiscm), (C. l>, 18, 1.) 

The other case of bonorum possessio called unde vir ei uxor (for husband 
and wife), which in the old order was put ninth, we have pieseivcd in all iis* 
vig’our, and have put in a hi^dicr place — namely, the sixth. 1 he tenth in 
the old order, the unde cognati manumissoris (for the manuinitters kinj, lor 
the reasons fully stated, has been taken away. 'I'lierc remain, iheielore, only 
six ordinary cases of bonorum posse:^sio in lull vigour and siieiigili.* (J. 3, 
9, 7-) 

The relation of husband and wife was the only instance of affinity rcc(»';iaHcd iy 
the Itoniau law as a veasoii for intestate B^cce'^^ion, 

A constitution, whose author is unknown, but which was al)roj]'ateil by Thuulosius 
and Valentiiiian (C. Th. 5, 1, 9), gave to a sjumse the Huccu^sion to a b[iouso dying 
intestate, even when there were relatives \jcoyiutti). 

By Nov. 53, 6, a wife without a dowry Knecieded her husband, e\en wlien there 
were children, to ih*’ extent of one-fouith ; but whatever she receivtnl us a ^itt was to 
reckon as part of the fourth. A needy husband was allowed to succeed to bis wile 
in the same maitiier. 'J'his was moditieil slightly by Nov. 117, 5, which provided tiiut 
when thc^re were more than three childieii the wife should gt t an equal share with 
them, instead of a fourth ; and, nx^reovti, that she should have only a usufruct, tile 
ow net ship remaining in the chilaieu ; hut it there vs ere no chiiilreu, she should have 
her fourth in full ownership. 

Third Period.— The Novels 118 and 127. 

Justinian observes with truth, in his introduction to the 
celebrated 118th Novel, that tlic law of intcHtate succession 
was complicated and perplexing. It was not based consistently 
either upon agnation or cognation ; it was not accorninoduted 
either to the artificial or to the natural family ; and the long 
series of changes introduced by Pruitors or Emperors, while 
serving to bring the law more and more into harniony witli 
the feelings of later times, added to the complexity and con- 
fusion of the subject. The title of Justinian’s Novel, “ J)e Agna- 
Umim Jure Suilato” is the keynote of the refoi*m. Persons that 
are at the same time agnates and cognates shall succeed as cog- 



INTESTATE SUCCESSION. 


864, 

nates simply. (Nov. 118, 4.) Indeed, there was only one case 
in which^ after the reforms of Justinian, a person could be an 
agnate who was not also a cognate ; and that was in the case 
of arrogation, in which the ancient incidents were expressly 
reserved (p. 20J). It can hardly be supposed that the general 
language of Chap. IV. (of 118th Nov.) was meant to deprive 
persons who were drrogated of their rights of succession, or 
adopted children of that simple right of succession ab intes- 
tato, which (after Justinian’s reform) was the sole effect of 
adoption. 

It is to be observed also, that none were to enjoy the benefits 
of the constitution except those that held the Catholic faith. 
(Nov. 118, 6.) 

With these qualifications, Justinian recognises no title to 
succession, except the tie of blood. He abrogates the whole of 
the existing law, such as we find it in the Institutes (Nov. 118, 
pr.), ^and recognises succession according to the following 
classes — ascendants, descendants, and collaterals. 

I. Descendants are preferred to ascendants and collaterals. 

They arc preferred to ascendants even when the deceased is 
under poientasy in respect of the inheritable property left by 
deceased. 

1. The children of the deceased, whether sons or daughters, 
take equal shares per capita, 

2. Grandchildren take equally the portion that their parent 
would have taken if alive. So the grandchildren of a son or 
daughter take equally the share of that son or daughter. This 
succession is called /w stirpes, (Nov. 118, 1.) 

11. If there are no descendants, the ascendants exclude all 
collaterals, except brothers or sisters of the whole blood. (Nov. 
118, 2.) 

1. If there are several ascendants, the nearer exclude the 
more remote, whether they are male or female, on the father^s 
side or on the mother’s. 

2. If there are two or more ascendants of the same degree, 
they divide the inheritance equally, but so that the ancestors 
on the father’s side shall have one-half of the inheritance, and 
the ancestors on the mother’s side the other half, irrespective 
of their numbers. 

3. If there are sisters or brothers of the whole blood, they 
succeed along with the ascendants nearest in degree. 

If the ascendants are the father or mother of the deceased, 
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the inheritance is to be divided among the brothers and sisters, 
father and mother, per capita^ so that each shall have an equal 
share ; and in this case the parents shall not be entitled to the 
usufruct of the share obtained by the brothers or sisters. 

4. If there are cliildrtm of any sister or bryther of the full 
blood,. they take the brothers- or sister’s share. (Nov. 1:?7, 1.) 

III. If there are no descendants or ascendants, the collaterals 
take in the following order (Nov. 118, 4) : — 

1. Brothers and sisters of fho whole blot)d — ue., having the 
same father and mother — exclude all other collaterals. 

The children of any such bix)ther or sister (deceased) ob- 
tain tiie share of such brotlier (»r sister, and are prelcrred, like 
their parent, to all other C(dlaterals. 

2. If there is no brother or sister of the whole blood, orcliilJ 

of such brother or sister, .then the brothers and sisters of tiie 
half-blood having tlie same father but not the sanio 

motlier, or the same motln^r and not tlie same falhty) are 
preferred to all other collaterals. 

The children of a brotJier or sister (dc(*oased) of the half- 
blood are entitled to the share of such brother or sister. 

3. If there arc 110 brotluTs (»r sisters, either (d* the wlu>lo or 
half blood, the other cognates succeed, the nearer in degree 
excluding the mure remote, and tliose of the same degree 
taking equal shares. 

The children t)f such a deceased cognate do not take that 
cognate’s shaj'e. 

^Gaia marrifs Titius, an-l has two pons, MaeviuH aiul S'-xnprfmiu*. By her uccond 
marriage with Aiirelius, (iaiu has a son raulu.s. liy a luarriage with rroculuji, 

Gaia has a son Blautus. Seuipionius dies iutestatu, and withfiul ileMceniiunUi or 
ascendants. Who is his htir ^ Muevius excludes Paolus slid Plautus. Suppose 
Maevius is dead ; then Paulus and llautus divide th« ndieritunce of S.Tupioniuv 
equally between them. 

Titius and Gains are uterine brothers. Titius ami R<nnpronius are full Ttrothem. 
Sompronius and Titius die, Seiupronius leaving » son Plautua. If Titius has- no 
ascendant or descendant, Plautus succeeds to* the exclusion -of Gaius. 


The Exchequer as Heir {Bona vacantia). 

By the lex Julia et Papia Poppaea it wa» enacted tiiat if no 
one applied for the bonorum pos^e^sio, the j)rf>|)crty of the 
deceased should go to the nation. (Ulp. Frag. 28, 7.), 

In some cases the municipality — as Nice — enjoyed the right 
of succession in preference to the Fiscus. (Pliny, Epist. 10, 88.) 

So the soldiers of a legion^ succeeded in preference to the 

31 



866 


INTESTATE SUCCESSION. 


FitcuB to the property of a deceased comrade. (D. 28, 3, 6, 7 ; 
D. 40, 5, 4, 1 7 ; 0. 6, 62, 2.) 

The Curia had a like privilege in respect of the property of 
decuriones. (C. Th. 5, 2, 1 ; C. 6, 62, 4.) 

Certain corpo^'ations also, as the food merchants (navicularii) 
and smiths, had the privilege of succeeding to their members in 
preference to the Exchequer. (C. 6, 62, 1 ; C. 6, 62, 5 ; Nov. 85.) 

So the goods of a monk or a priest went to the monastery or 
church in preference to the State. (C. 1, 3, 20.) 

The case is different with those that, when no heir appears, without the 
Prastor’s authority have taken possession of goods. Even these possessors, 
however, in old times, used th obtain the property before the /ex Julia, But 
this statute makes the goods escheats icaduca)^ and ordains that they 
shall become the I’eople’s, if the deceased has no heir and no bonorum 
possessor, (G. 2, 150.) 

Second, — SUCCESSION TO Freed MEN. 

TliQ BUCccBHion to freedmen is hardly of sufficient interest to 
require a minute study, and it will be enough to consider the 
succession of patrons as presented to us by Gaius, aud after- 
wards by Justinian. 

L— Succession to Freedmen (Roman Citizens). 

(T.) SucccKsion to Freedmen in the time of Gains. 

I. Male patron {paironus) to freedman (lihertns). 

Let us now see about the goods of freedmen. In old times a freedman 
was allowed with impunity to pass his patron o\er in his uill. The statute 
of the XII I’ables called a patron to the freedinan’s inheritance only if the 
freedman died intestate and left no suus bercs. If, therefore, the freedrK.an 
died intestate, but left a suus beresy the patron had no right over his goods. 
If, indeed, the suus beres he left was one of his children by birth, there 
seemed to be nothing to complain of ; but if the suus hercs was an adopted 
son [or daughter, or wife in manu\ it was manifestly unfair that the patron 
should have no right over and above. (J. 3, 7, pr. ; G. 3, 39-40.) 

For this reason, therefore, the Praetor’s edict afterwards amended this 
unfairness of the law. By it, if the freedman made a will, he was ordered to 
make it so as to leave his patron half of his goods ; and if he left him either 
nothing or less than half, then the patron was given bonorum possessio of 
half, contrary to the terms of the will. If, again, the freedman died intestate 
leaving as suus heres an adopted son [or a wife in his manusy or a daughter- 
in-law that had been in his son’s manus\y the patron was given equally in 
opposition to them bonorum possessio of half. The only help the freedman 
usually could avail himself of to shut out his patron was from his children 
by birth ; not only from those he had in his poUstas at the time of his 
death, but also from those that w'ere emancipated and given in adoption ; 
{trovided only that they were appointed heirs of some share, or that if 
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passed over, they had claimed under the edict bonorum possessio contrary to 
the terms of the will ; for if disinherited, they in no way repelled the patron 
a* 3 , 7 , I ; O. 3,41.) 

Afterwards the lex Papia increased the rights of patrons that had very 
wealthy freedmen. It provided that out of the goods of a freednian that left 
a patrimony of a hundred thousand sesterces (or more), #nd had less than 
three children, whether he made a will or whether he died intestate, one 
equal share should be due to the patron. If, ther^ore, a freedman left one 
son or daughter his heir, half was due to the patron, just as if he had died 
without any son or daughter. If he left two heirs, male or female, a third 
was due to the patron. If he left three, the patron was repelled. (J. 3, 7, 2.; 
G. 3, 42.) 

IT. Male patron {paironufl) to freed wc^rn an (liherta). 

In the case of freech\ omen’s goods under the old law, patrons suffered no 
wrong. For since they were in the statutory tittcla of their patrons, they 
could not make a will unless the patron authorised it. If, then, he author- 
ised the making of a, will, and had not as much left him as he wished, it was 
of himself he ought to complain, because he could have obtained it from the 
freedwoman. If, again, he did not authorise it, he with still greater safety 
took the inheritance at her death : since a freedwoman could leave ifo suus 
heres who might repel the patron from laying claim to her goods, ((i. 3, 43, 
as restored.) 

By the old law, all women were subject to the prrprtua tutrf/i mufin'um^ p. 727. 

But afterwards the /cr I\Tpia gave freedwomen, in right of having four 
children, freedom from their jiatrcm’s iutcla^ and so enabled them without 
the authority of a patron tutor to make a will. It provided, accordingly, 
that in proportioji to the number of chddrcn the freedwoman had still alive, 
a share the same a^ each of them had should be diK' to tlic patron of her 
goods, contrary to the terms of the will. All her goods, loo, lie receives by 
legal interpretation, since he comes in the place of children when she leaves 
no children. And if she dies intestate, her whole inheritance always belongs 
to fhe patron. (Q. 3, 44-.' 

III. s ucces.sion of cliiUlreu pf male patrou {palronm) to fieed- 
men and freedwomen. 

All we have said of a patron we are to iindcr«:tand of a patron’s son also ; 
and of his grandson by a son, and of his great-grandson born to a grandson 
by a son. (G. 3, 45.) 

A patron’s daughter, as also his granddaughter by avson, and his great- 
granddaughter born to a grandson by a son, liave the same rights as those 
given to the patron by the ‘Statute of the XII Tables. The I’raclor, how- 
ever, calls the patron’s male descendants only. But the daughter, contrary 
to the terms of the freedman’s will, or if he dies intestate,' can claim bonorum 
pHfsscssiv of half in opposition loan adopted son, or a wife, or a dauglucr-in- 
law% if only she gains this privilege in right of having three children under 
the lex Papia,; otherwise she has not this right. (G. 3, 46.) 

But that out of the goods of her freedwoman that has four children the 
share of one child should be due her, is a privilege she does not obtain, as 
some think, in right of having children. If, however, the freedwoman dies 
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intestate, the words of the lex Papia make such a share due to her. If, again, 
the freedwoman makes a will before she dies, such rights are given the 
patron’s daughter as have been given a patroness honoured by having 
children, so that she will have rights quite the same as those a patron and 
his descendants have contrary to the terms of a freedman’s will. That part 
of the statute, however, seems too heedlessly written. (G. 3, 47.) 

IV. Succession’ of female patron {patrona) to freedman 
(lihertuB), 


Patronesses of old, before 'the lex Papia^ had this right only over the 
goods of frecdmcn, a right given to patrons too under the statute of the XII 
Tables. To them, indeed, the Praetor refused to grant as to male patrons 
and their descend ents, bottot^m possessio of half, contrary to the terms of the 
will in which they were passed over ; or in case of intestacy, in opposition 
to an adopted son, a wife, or a daughter-in-law. (G. 3, 49.) 

Hut afterwards the lex Papia gave a freeborn patroness honoured by 
having two children, or a freedwoman that had three, very much the same 
rights that patrons have under the Pnetor’s edict. To a freeborn patroness 
honoured in right of having three children- it gave those rights that by the 
same statute have been given a patron ; but on a patroness that was a freed- 
woman he did not confer the same rights. (G. 5, 50.) 


V. Succctsisioii of female patron 
{Uherta), 


(puivonu) to freedwoman 


So far as relates to the goods of freedwomen if they die intestate, no new^ 
privilege is given the patroness honoured by having children under the /ex 
Papta, If, iheiefore, neither the palioness iierself nor the freedwoman has 
undergouc iapitis deminutio under the statute of the Xll Tables, the 
inherit. inre behiiigs to Ijor, and the frccdvvoinan’s descendants are shut out. 
Phis is tile law also, even if the patroness is not honoured by having chil- 
dren ; for never, as we have said above, can women have asuus lures. Hut 
if a deuufiutto of cither one or tJie other comes in, then, again, the 

frecdwoinnn’s descendants shut out the patroness. TJie reason is, that when 
the statutory right is cut off by the capitis deminatio., the result is that the 
freedwoman’s docendams are preferred by the' right of kinship. (G. 3', 51.} 

When, again, a freedwoman dies after making a will, a- patroness not 
honourctl byhaxing children has no liglits contrary to the freedwoman’s 
w ill. Hut a patroness that is honoured by having children has given her by 
the lex Papia the very same rights that a pation has under the edict, con- 
trary to the teims of the will. (G. 3^ 5^.) 

VI.. CliiKlrcn of female patron {patrmci): 

The same statute that gave rights to a patroness, gave them also to her 
daughter if honoured by having children, and to a patron’s son. Hut in'tliis 
case the right of even one son or daughter is enough. (G. 3, 53.) 

Thus far have we touched on all these rights, but only so as^to point them 
out, as it were, w iih the linger. Elseivhere a more diligent interpretation of 
them has been set forth in a commentary on- this special* subject. (G 
3 . 54 *) 


VIL More remote heirs of putrous. 
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From all this it is plain that outside heirs of patrons are far removed 
from all those rights of inheritance that are open to the patron, either over 
the goods of the intestate or contrary to the terms of tlie will. (ti. 3, 48.) 


To a certain extent, however, the edict of the Praetor 
extended the area of succession. Tlie relatives of the patron 
succeeded in the following order (Theopl^ J. 3, 1): — 

1. When a freedman or freed woman died intestate and child- 
less after the dtsith of the patron, then the agnates of the 
patron succeeded (tiun qiietn e/v familia). 

2. In default of these eame the children or parents of a 
patron {patronus^ patroun). Theophili^s explains this ease as 
follows: — If the children (^r parents n(‘glecte(l to take as such 
alter the children of the freedman (mu/e /vqlitntl)^ and the time for 
asking the honornui pos^t^ssio had passed, and they had not asked 
under tlie immediately preceding head (t(un quetu c.r famiiut), 
then either tlie patrons or tlu‘ir children or jjaronts could 
come in under this second description — h)uU libcn yatrotn^patron^ 
aeque et pareute^ eoruin. 

In default of all these, the cognates of the patron took, 
the nearer excluding tlitj more rtanole. 

(II.) kSiinplilicatioii of the law hy .lustinian. 


But our constitution, which, thj\t All may know it, w'c have ilra\%Ti up in 
the (ireck tongue, handling the subject cnmpendioiii>ly. has tlcfined thet.'ises 
of this sort as follows : ■ If a freedman '>r freed woman is worth less than f>nc 
hundred aurci iminorcs ccnir/i.iruK sint , if their substance, tliat is, is less 
than this amount in value — for such is the mterprctanoji we pul on the sum in 
the icx Papia, counting one ii//fvus equal to a thousand st slertii — then the 
patron is to ha\c no place in succession to them, proN ided they have made a 
will. But if thcy<iic intestate and leave no descendant, then the rights of the 
patron, as tliey were under the sMiuie of the Xll 'iahk-s, our c onstitution 
preserves entire. If, however, they are worth rnnpc, and have i.s heirs or 
bonorum possessor's descendants, whether one or more, of whatever sex or 
degree, on these descendants we have devolved the succession to the ascen- 
dants, and have set aside all patrons and their offspring along .with them. 
But if thev die without descendants, and are further intestate, we have 
called the patrons and patronesses to the whole inheritance ; while if they 
have made a will and have passed by their patrons and patronesses, although 
they had no children, or had disinherited them if they had, or if it is a 
mother or grandfather on the mothers side that has passed them over, so 
that their wills cannot be attacked as undutiful ; — then under our constitu- 
tion, contrar)' to the terms of the will, they are to obtain not half, as formerly, 
but a third of the freedman^s goods. If they have anything short of this, 
then under our constitution it is to be made up, if at any time a freedman 
or freedwoman has left them less than a third of their gtxids; provided 
always that it shall be free fron^ any burden, so that not even to the freed- 
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man’s or freedwoman’s descendants shall any legacies or trusts be made 
good from that part, but that all this burden shall fall upon the co-heirs. 
Many other cases, too, we have gathered up in the aforesaid constitution, 
that we saw clearly were necessary to the arrangement of such a branch of 
law. Under it, not only patrons and patronesses, but their descendants, and 
those, moreover, that come in collaterally up to the fifth degree, are called 
to succeed to freedmen,^ as may be understood from that constitution. 
Again, if the same patron ^ or patroness, or two- patrons or patronesses or 
more, have descendants, then the nearest is to be called to succeed to the 
freedman or freedwoman, and the succession is to* be portioned out by 
counting heads not stocks, precisely in the same way as in the case of those 
that come in' collaterally. Indeed, the rights of freeborn persons and of 
freed persons in successions jve have made almost in unison^ (J^- 3, 7, 3.) 

Although formerly the seventh place was held by the bonorum possession 
called turn qucm exfainilia (for one of the household), and the eighth by the 
unde liberi pat rani patronaeque ct parentes eorum (for patrons’ and patron- 
esses’ descendants and ascendants), yet both of those by our constitution 
on the Tights of patrons we have altogether repealed. After the likeness of 
the successions to the freeborn we have appointed the successions to freed- 
men, narrowing them in, however, to the fifth degree only, that there maybe 
some distinction between the freeborn and freedmen. I'hey have therefore 
enough means in the bonorum possessio contrary to the terms of the will, 
and in that for statutory successors and for kinsfolk, of vindicating their 
rights ; and so all the niceties and intricate wanderings peculiar to the two 
first-named forms of bonorum possessio have been done away with. (J. 3,9,6.) 

f <»f SuccesMoii aroording to JuHiinian (C. 6, 4, 4, 8-12) : — 

1. lU'BC'otidiiiitH (if the fiveiiuiuii atul freed wuiiieii, including thoae born in slavery 
and afterwards iii.amniiitted. 

2. TIh' patmii uiid hia dt'.weiiduMts. 

8. Tlu* collaterul cegnaten of the jiatron to the fifth degree. 

If the freedman has ciiildreii, lie can berjiieath his whole property ; if he has not, 
he niust, if worth 100 auni, leave a certain portion to the patron, us stated in t^e 
toxt 

These rules were niodilied by a power given to a patron of 
assigning the riglits of patronage, including those of inherit- 
ance, to one of his children. 

Lastly, as regards the goods of freedmen, we must be reminded that the 
Senate has resolved that, although to all the patron’s descendants of the 
same degree the goods of freedmen belong equally, it would be lawfql for 
the ascendant to assign a freedman to one of the descendants, so that after 
his death that descendant alone to whom the freedman had been assigned 
should be held to be patron ; and that the rest of the descendants that w'ould 
themselves, too, be admitted equally to the same goods if no assignment 
came in, would have no right over those goods. But in one case they 
recover their first rights, and in one only ; if, namely, the descendant to 
whom the freedman is assigned, dies and leaves no children. (J. 3, 8, pr.) 

It makes no difference whether it is by will a patron assigns, or without a 
will. Any words, too, whatever the patron may use to do this, under the 
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very Senatus Consultum ( a . d . 45) that was made in the time of Claudius 
when Suillus Rufus and Ostorius Scapula were consuls. (J. 3, 8, 3.) 

Not only a freedman, but a freedwoman too, one is allowed to assign ; 
and not only to a son or grandson, but also to a daughter or granddaughter. 
(J- 3» 8, I.) 

This power of assignment is given to a man that Has two or more de- 
scendants in his potestas^ that so he may to thgse he has in his potesfas 
assign a freedman or a freedwoman. Hence the question was raised, 
whether if he afterwards emancipated the man to whom he had assigned 
someone, the assignment would not disappear? It has been held that it 
would disappear, as was the view of Julian and of most others. (J. 3, 8, 2.) 

IL— Succession to Junian \,k^y^%{Latini 

Next we must look narrowly to the case of the goods of Latin freedmen. 
To make this part of the law plainer, we must be reminded of v\hat we have 
said elsewhere, that the persons now called Latim Juniani were of old slaves 
ex jure Quiritium^ but were by the Pnetor’s aid usually preserved in a form 
of freedom. Hence their vxry property used to belong to their patrons by 
the master’s light to the peculium. lUit afterwards by the lex Junta all 
those the Pra?tor protected in their freedom came for the fust tii^e to be 
freemen, and were called Latini JunidiiL They were called Latini\ because 
the statute aimed at making them free, just as if they were ficeborn Roman 
citizens that had been led out from the city of Rome to Latin colonies, who 
then came to be Latin colonists. They were called Juniani, because by that 
lex Junta they became freemen, although not Roman citizens. Now the law^* 
giver that passed the lex Junin understood that it would come to pass that 
by reason of that fiction the propciiyof deceased Latins would no more 
belong to their patrons ; for they neither died ns slaves, that so tlieir j)ropcrty 
might belong to their patrons by the master’s right to the fuiuiiufn, nor 
could the goods of a Latin freedman Ijelong to the patrons by the light of 
manumission. He thought it necessary, therefore, lest the boon given ibcm 
sluould be turned into a wrong to their patrons, to provide that the goods of 
such freedmen should belong to their manumitters, just as if the statute had 
not been passed. By a sort of master’s right over the peculium^ therefore, 
the goods of Latins belong to their manumitters. (G. 3, 55-56.; 

In the ease of freedmen (Homan eitizens), tlie patrons KuceeMl under the ftpecial 
rules ap]die;dde to ]>atn»i!age ; but in th« ctum of the Latini Junuiui the putrunw 
succeed simpb as owners. 

The result is that there are many differences between the rights that arc 
established over the goods of Latins under the lex J unia^ and those that are 
observed in regard to the inheritance of Roman citizens that are freedmen. 

(G. 3. 57 -) 

(i.) The inheritance of a Roman citizen that is a freedman belongs in no 
way to his patron’s outside heirs twtranei heredes . But to his patron’s 
sons, and grandsons by a soft, and great-grandsons born of a grandson that 
is a son’s son. it belongs in any case, even although they have been disin- 
herited by their ascendant. But Latins’ goods, like slaves’ peculiar belong 
even to outside heirs, and do not belong to the manumitter’s descendants if 
disinherited. (G. 3, 5^-) , 
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This difference, like the others that lollorr, arises from the fact that the suoeesrion 
to Laivnx is governed by the same rules as the succession to property. 

(2.) Again, the inheritance of a Roman citizen that is a freedman belongs 
equally to his patrons if there are two or more, although the shares they had 
as owners of the slave were unequal. But the goods of Latins belong to the 
patrons in the shar^ in which each was owner. (G. 3, 59.) 

(3*) Again, in the inherjtance of a Roman citizen that is a freedman, one 
patron shuts out the other patron’s son, and the son of one patron repels the 
grandson of another. But the goods of Latins belong at the same time to a 
patron in person, and to the heir of tire other patron, in proportion to the 
share in which they would belong to the manumitter.in person. (G. 3, 60.) 

(4..) Again, if there are of one patron say three descendants, and of the 
other one, the inheritance of ^ Roman citizen that is a freedman is divided 
by counting heads ; that is, the three brothers carry off three shares, and the 
fourtli one share. 15ut the goods of Latins belong to the successors in the 
same shares in which they w’ould belong to the manumitter in person. (G. 

(5 ) Again, if one of the patrons despises his share in the inheritance of a 
Roiruin citizen that is a freedman, or dies before deciding whether to take 
it, the wiiole inheritance belongs to the other. But the goods of Latins, so 
far as regards the share of the patron that fails to take, become escheats 
and belong to the I’cople. (G. 3, 62.) 

Seiwluft C(m.vrlfitin Tjargianum, A.D. 42. 

Afterwards, w'hen J-upus and Largus were consuls, the Senate resolved 
that the goods of Latins should belong livst to him that set them free ; next 
to their descendants not disinherited by name, as each was nearest ; and 
that then by the ancient law they should belong to the heirs of those that 
had freed them. (G. 3, 63.) 

This Si’/ia/us Cofisultutn^ as some think, has done this ; it makes us 
use the same law' with regard to the goods of Latins that we use in 
the case of the inheritance of Roman citizens that are freedmen. Such w'as 
the opinion notably of Pegtisus. But this opinion is manifestly false. Xfie 
inheritance of a Roman citizen that is a freedman never belongs to the outside 
heirs of his patron. But the goods of Latins, even under this very Senaius 
Consultum^ if the manuinitler’s descendants do not stand in the w’ay, belong 
even to outside heirs. Again, in the case of the fnhcritance of a Roman 
citizen that is a freedman, no disinheriting harms the iiianum liter’s descend- 
ants. But in the case of the goods of Latins, that a disinheriting by name 
does liarm them, is clear from the very' terms of this Saiaius Consultum, It 
is truer, therefore, to say that this only has been done by that Senatus Con- 
suitum — it has made the manumiticr's descendants, that have not been 
disinherited by name, be preferred to outside heirs. (G. 3, 64.) 

The emancipated son of a patron, therefore, that has been passed over, 
although he may not have claimed bonorum possessio contrary to the terms 
of his parent’s will, is yet preferred to outside hbirs in the case of the goods 
of Latins. (G. 3, 65.) 

Again, a daughter and the others that one may lawfully disinherit under 
the jus ciznle by using the words “ and all others,” although that is enough 
to remove them from all inheritance of the^r father’s, will yet in the case of 
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the goods of Latins, unless they have been disinherited by their ascendant 
by name, be preferred to outside heirs. (G. 3, 66.) 

Again, to descendants that have held back fiom an ascendant’s inherit- 
ance, the goods of Latins .belong, although they arc held to be estranged 
from their father’s inheritance ; because they can in no way be said to be 
disinherited any more than those passed over in silcnfic by the \n ill. (G. 

From all this, it is evident enough that if a- man makes a Latin . , . , 

r. 3i 68.) 

Again, if no outside heir comes in, and the descendants become heirs in 
unequal shares, the goods of a Latin, it is rightly held, belong to them in 
proportion to their shares in the inheritance, not in equal parts ; because if 
no outside heir comes in, there is no room for^he Senatus ConsuUum, 

3, 69.) 

If, along with his own descendants, the patron leaves an outside heir as 
well, then Caelius Sabinus says the whole goods belong in equal shares to 
the deceased’s descendants ; because when an outside heir comes in, the lex 
Junin has no place, but tire Senaius Consultuin h.'*s. But Javolcniis says 
that the patron’s descendants will have in equal shares under the Senatus 
Conmlium that part only which the outside heirs would have bad l^fore the 
Senatus Consultum by the lex Junta ; but that the remaining parts belong 
to them in proportion to their shares in the inheritance. ((L 3, 70.) 

Again, it is asked ^^hcthcrthc Senatus CrnsitKuin refers to those descend- 
ants of a patron that are sprung from a daughter or granddaughtcr—tliat 
is, whether my grandson by a daughter would be preferred in the case of the 
goods of my Latin freedman to an outride heir. 'It is asked further, wlycther 
this Senatus Consultum refers to a mother’s Latin freedmm : that is, whether 
in the case of fhc goods of a mother’s Latin ficedm.an the jiatroncss’s son 
would be preferred to her outside heir.^ It was CassiU'>’ opinion, that in 
both cases there was room for the Senatus Consultum. But of this opinion 
of his most disapprove, because the .Senate had not in view the desrendants 
o{ patrons that \\crc to follow another household. 'I his i-. evidcnrl from 
the fact that it sets aside those (hat arc clisinhetitcd by name ; for it seems 
to have in view those that arc usually disinherited by an asrendant if they 
are not appointed heir^. But it is not necessary eiiluT for a inotber 
to disinherit a son or daughter, or Un a grandfather on the rnoihcr's side 
to disinherit a grandson or granddaughter, if he or she is not appointed 
heir. This is so whether we ask about the jus livile or about the 1 ‘rx‘tar’s 
edict, in which he promises the descendants that arc passed over bonorum 
possessio contrary to the terms of the will, (G. 3, 71.) 

Sometimes, however, a Kc/inan citizen that is a frccrlman dies as if a Latin; 
as, for instance, a Latin that, without impairing his patron’s rights, has 
obtained from the Emperor the jus Quirfiium ; and again, as settled d^y the 
late Emperor Trajan, a Latin that, when his patron is- unw illing, or does no! 
know' of it, has obtained from the Emperor the jus ( 2 uiritium. fn these 
cases, while such a freedman is alive, he is like all other Roman citizens 
that are freedmen, and the children he begets are lawful ; but he dies with 
rights of a Latin, and not even his children can be his heirs. So far 
only has he the testamenii faciio, that he can appoint his patron heir, and 
can name a substitute to him if he refuses to be heir. (G. 3, 72.) 
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The effect of this constitution seemed to be that such men could never 
die as Roxyan citizens, although they afterwards came to enjoy such rights 
as to make them Roman citizens under the lex JElia Sentia^ or under a 
Senatus Consultum. At the instance of the late Emperor Hadrian, there- 
fore, who was moved by the unfairness of the case, a Senatus Consultum 
was passed, that ftiose that, when their patron knew it not or refused, 
obtained from the Emperor the jits Quiritium^. if they afterwards came 
to enjoy such rights as under the lex ^lia Sentia or under a Senatus 
Consultum^ would, if they had remained Latins, have obtained for them 
Roman citizenship, were to be regarded as if under the lex ^lia Sentia, 
or under a Senatus Consultum, they had come to the Roman citizenship. 

(G- 3. 73-) 

Abolition of the olass*tif Latini Juniant. 

But all this must in our day be said of those freedmen that have come 
into Roman citizenship. There are, indeed, no others, for the dedititii and 
the Latins have both been taken away. To the Latins there were no statu- 
tory successions at all ; for although they went through life as free, yet with 
their last breath they lost at once life and freedom ; and as if they were 
slaves, yicir goods were detained by their manumitters under the lex Junia, 
as if by a sort of master’s right to the peenlium. But afterwards, by the 
Senatus Consultum Larj^lanum, it was provided that the descendants of the 
manuinitier, unless disinherited by name, should be preferred to their out- 
side heirs in the case of the goods of Latins. Upon this followed also the 
edict of the late Emperor 'I'rajan, that made the same man, if, when his 
patron was unwilling or knew not, he hastened by the Ihnpcror's boon to 
conic to the citizenship, in life indeed a Roman citizen, but on his death 
Latin. But by our constitution, because of such shifting of conditions and 
other hardships, we have resolved that along with the Latins themselves the 
lex y'unia also, and the Senatus Consultum Lari^ianum, and the edict of the 
late Emperor 'frajan, shall be for ever blotted out, that so all freedmen may 
enjoy the Roman citizenshij). In a wonderful uay, too, by making certain 
additions, we have transplanted the very vva)s that led to Latin rights to ifie 
taking of Roman citizenship. (J. 3, 7, 4.) 

III. — SUCCKS.SIQN TO DcniTlTIf. 

The goods of those that the tex 4-^110 Sent la ranks among the dediiiiii 
sometimes as if they were Roman citizens that were freedmen, sometimes 
as if they were Latins, belong to their patrons. The goods of those that, if 
they were not in some fault, would, when manumitted, have been Roman 
citizens, aie given to their patrons, as if they were Roman citizens, by the 
same statute. These have not, however, the testament i I act to as well, as 
most have held, and not imdescr\ed!y ; for* it seemed incredible that the 
legislator should have wi>hed to grant to men of the worst condition the 
right to make a will. Bui the goods of those that, if they were not in some 
faulty would, when manumiitedy have been Latins, are given to their patrons, 
just as if they had died Latins. I am not, however, unmindful that the legis- 
lator has not e.vpressed his wishes in that matter in words that are altogether 
satisfactory. (G 3, 74-76.) 

The class of dediiltii w'as abolished by Justinjan. (J. Z, 7, 4.) 
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CIlJ^T>TEIt III. 

THE VESTING OF AN INHERITANCE. 

{Aditio Hereditatis,) * 

As a general rule, Bometliing more than a will, or, in the case 
of intestacy, the death of the predecessor, was required in 
order to make a person an heir. In most cases the death of a 
testator, or of a person intestate, simply operated as an offer 
of the inheritance to the heir named ; and it was for tlie latter 
to determine 'whether or not he woufd accept the offer, and 
thereby make himself heir. With reference to this subject, 
heirs are divided into three classes. 

I. When a slave of a testator {heres urcessavius) is named 
heir, the appointment becomes, on the death of the testator, 
an investitive fact, 'without the necessity of any acccptajice by 
the slave. 

Heirs are said to be either necessary, or sui ct ficicssan't, or outsiders 
{exiranci}. (J. 2, 19, pr. ; G. 2, 152.} 

A necessary heir is a slave that is appointed heir [with his ficcdom as 
well]. He is so called because, whether he wishes it or not, in any tase after 
the death of the testator he forthv\ith becomes free and a necessary heir. 
Hence, those that suspect their resources usually appumi a sla\c of theirs 
heir in the fust or second, or even in a furlhcr-ufJ' dc;;i ee ; so that, if the 
creditors are not satisfied, this heir’s goutis, and not the testatoTs own, may 
be taken possession of by the creditors, or sold off, or divided among tliem. 
[In this way, then, the disgrace that results from a forced sale 

of,goods attaches to this heir rather than to the testator himself ; although 
Fufidius reports that Sabinus held he ought to be cxtMnpted from the dis- 
grace, because it was not by his own fault, but by a nciC'.siiy the law laid 
upon him, that he suffered a forced sale of liis goods. lUit the law in use 
by us is difierent.j In return for such a disadvantage, however, he has this 
adv’antage afforded him, that all he acquires for himself after Ids patron's 
death [whether before the forced sale of his goods or afterwards) is set aside 
for him ; and although the goods of the deceased arc not enough for the 
creditors [but pay them only in part], there is no second sale on that giound 
[namely, because of the inlicritancc] of the piopcrty he has aicjuircd for 
himself [unless indeed he has acquired something because of the inherit- 
ance, as if he has been enriched by the death of a Latin freedman]. 13 ut all 
others whose goods when sold pay only in part, if they acquire anything 
afterwards, usually have tlieir^oods sold even again and again. (J. 2, 19, i ; 
G. 2, 153-155 ) 

The rules applicable to Bankruptcy will be afterwards considered. (Book IV. 
Execution of J udgmenta. ) 

IL Persons under the potesta$, manus, or manclpium of tbe 
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deceased («ui et necessarii Iieredes), whether dying testate or 
intestate^ and who upon the death of the deceased become 
entitled to succeed as heirs, were by the civil law in the same 
position as slaves, but were allowed by the Praetor to refuse 
the inhevhdiico •(henefi cinm ■ ahstinendi). Unless, therefore, they 
elect to refuse, they become heirs without any express accept- 
ance. The right of election was lost by any interference with 
the inheritance (immictio). 

• Heirs sut ct necessarii are such as a son, a daughter, a grandson, and 
granddaughter by a son, and the rest of the descendants in order, if only 
they were in the pctestas of t^eman that dies. But to make a grandson or 
granddaughter sui hcrcdcs it is not enough that he or she was in the potesias 
of the grandfatlicr at the time of his death ; his father also must needs have 
ceased to be st/i/s heres in the lifetime of his father, and must therefore have 
been either cut off by death or in some other way freed from the poiestas, 
for then the grandson or granddaughter succeeds, and steps into the father’s 
place. Sifi hcredes they are called, because they are heirs at home, and even 
in the father’s lifcthne are thought to be in some sense owners. Hence, too, 
if a man dies intestate, the descendants come first in succession. Necessarii 
they are said to be, because in any case, whether they wish it or not, in cases 
of intestacy and under a will afike, they become heirs. But the Praetor 
allows them, if they wish, to liold back from die inlieritance, that so the 
ascendants’ goods rather than theirs in like manner may be taken possession 
of by the creditors [and sold]. (J. 2, 19, 2 ; G. 2, 156-158.) 

The rule of law is the same in the case of a wife in manu^ because she is 
in the position of a daughter, and in the case of a dauglucr-in-law that is 
in the son’s viannSy because she is in the position of a gianddaughter. (G. 

*.' 59 ) 

Nay, even to a person in mancipio, a person conveyed to the deceased 
and appointed heir with his freedom as well, the Prxnor gives a like power 
to hold back. Although a necessary heir, like a slave, he is not also a suus 
heres. (G. 2, 160.) 

Sui hcredes may become heirs, even though they know it not, and although 
they arc mad. Indeed, in all the cases in which we can, acquire anything 
without kviowing it, wc can acquire it even when mad. At once, on the 
ascendant’s death, the owneiship goes on as it were unbroken. There is 
therefore no need for the authority of a tutor in the case of pupitli, since sui 
heredes^ even though they know it not, can acquire an inheritance. And it 
is Jiot by his curator’s consent that a madman acquires, but simply by the 
law itself. (J. 3, i, 3.) 

in. All other perBons ^vere trailed outeiderB {ftetranei). The 
nomination 6f these as heirs operated merely as an offer 
{delaiio) of the inheritance, which until accepted by them had 
no legal effect. (D. 29, 2, 21, 2.) 

All other heirs not subject to the testator’s power are called outside heirs 
(extranet). Our descendants, therefore, thfit are not in our power, but are 
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appointed heirs by us, are held to be outside heirs. For this reason heirs 
appointed by a mother are in the same number, because women have not 
their children in their potestas. A slave, too, that is appointed heir ^and set 
free] by his master, and after the will is made is manumitted by him, is 
regarded as in the same number. (J. 2, 19, 3 ; G. 2, 161.) 

Outside heirs have power to deliberate whether to eniei- on the inheritance 
or not. (Jl 2, 19, 5 ; G. 2, 162.) * 

But if either a- man that has power to hold back' mixes himself up with 
the goods of the inheritance, or an outsider that may lawfully deliberate 
whether to enter on an inheritance, enters, he has after that no power to give 
up the inheritance, unless he is under twenty-live \ears of age. Men of this 
age, indeed, just as in every other case where they are deceived, if they 
rashly take up a ruirwus inheritance, the I'lictor hastens to aid. (J. 2, 19, 

We must know, indeed, that the late Kmjieror Hadrian gave relief to a 
man over twenty-five, when, after he entered on the inheritance, a huge dcl»t 
that at the time he en-tcred 011 it was still hidden, had come to light. (J. 2, 
19, 6 ; G. 2, 163.) 

Ju8 ddiheraudi: 

Outside Inirs were allowed time hy the Pr.Ttor to determine whether they would 
take the inhoritftiioe. (Ait Praetor; si teuijius ail (lelilienindiiiu petet, (Wmi.) (I). 
28, 8, 1, 1.) Cieiierally the length of tinio was in the dihcretion of the judge (1>. *JS, 
8, 1, 2), but W'as ne\er less than lOO days. (U. 2S, 8, 2.) The time might he ex* 
tended by the Pra'tor for iwgcnt reasons. Hh 8, o.) The partieH had the right 
to inspect the accounts of the deceased, to eimblo* tliem to dcturininc whether they 
would take or refuse the iuheritanoe. (1). 8, Ti, j»r.) 

During this delay tlie property of tlu; iiilieritunce mu.st not he intci fiTed with, 
except so far a.s was* ahsolutely neoessory ; thus, with tlw; sunelion of the ITa'tor, a 
son could maintain him.self (D. 28, 8,9), orrepair buililiugs, cultixaU lands, pay debts 
due under a penalty, .uud take the neoussary steps tu preveut plulges being sohi. (]>. 

28, 8, 7, 3.) 

The acceptance of an inheritance was in two ways: ( 1 ) a 
formal (rTcf/c), confined to outsidorH {eu'tmnri hvrfile») ; and (2) 
an informal expreyyioii or Bign of intention to accept, wliidi 
was tlie saiue fur both children {mi ct nece^iscirii) and outHiders 
, althongh in the case of the former it was calhtd 
fc, and in tliat of tiie hitter pro henxh*. (jtru^ndo. Jhit the 
same acts and expressions that were in one ease a sign of 
waiving the right of abstention (Iteueficium af/sfincudi), were in 
the other a sign of acceptance {adilio kereditalls.)^ 

1. Formal Acceptance (cretio) by outsiders. 

What is c'l'etio f' 

Outside heirs are usually allewed time to decide {creiio). An end, that 
is, to their deliberation is fixed, so that within a cwiain time caber they 
must enter on the inheritance, or if they do not enter, they arc at the end of 
the time set aside. This is called cretiOy because the verb urnere means to 
decide, as it were, and settle. (G* 2,-164.) 

2 ®. The form and effect of common creiio {creiio vulgaida). 
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Since, then, the appointment in the will runs thus, “ Titius be heir,* we 
ought to add, and decide within the next hundred days after you come 
to know and can decide. If you do not so decide, then be disinherited.” * 
(G. 2, 165.) 

The heir so appointed, if he wishes to be heir, ought to decide within the 
day fixed for his decision ; that is, to say these words, “ Seeing Publius 
Maevius has by his Vill appointed me his heir, on that inheritance I enter, 
and decide to take it.”* Jf he does not so decide, then at the end of the 
time for deciding he is shut out ; and it is of no avail that he acted as heir, 
that is, used the property that formed the inheritance as if he were heir. 
(G. 2, 166.) 

Just as an heir that is appointed with time to decide, unless he decides to 
take the inheritance, does not become heir, so he is shut out only if he 
has not decided within the lime that puts an end to his power of choice. 
Although, therefore, before the time for decision, he has settled not to enter 
on the inheritance, yet, if he is moved by repentance while the day for 
deciding is not yet come, he can, by deciding to take it, be heir. (G. 
2, 168.) 

Every decision is tied down to a fixed time. For that, a hundred days 
seemed a bearable time. A longer or shorter time, however, can none the 
less be ^iven by the Jus civile; but a longer tin>e the Praetor sometimes 
narrows down. (G. 2, 170.) 

3®. Cretio contiuua. 

Although every decision is tied down to fixed days, yet there is one 
form called common ( 7 'u/ji^ar/s\ another within fixed days {ccrlorum dicrum). 
Common is the one we have set forth above, that is, in which there are added 
these words, “ within which he comes to know and can decide.” Within fixed 
days is that in which these words are withheld, but all the rest written. 
Between these two there is a great difference. When the common time for 
decision is given, no days are taken into account, except those on which a 
man knows that he has been appointed heir and can decide. But when a 
time for decision within fixed days is given, then even though a man does 
not know he has been appointed heir, the days are reckoned in unbrokin 
order. Even in the case of a man that on some ground is forbidden to 
decide, and still more in the case of a man that has been appointed heir 
under a condition, tlie time is reckoned. Hence it is better and more fitting 
to use the common form. The other is also called continuous {continua\ 
because the days are reckoned in unbroken order. This form is, however, 
so hard that the other is more in us^ and hence also is called common. 
(G, 2, 17 »* 173 -) 

4°. Perfect and imperfect cretio. 

The creiio is imperfect when these words are not added, “ If 
you do not decide be disinherited” (Si non C7'everis^ exheres esto). 
When this omission occurred, the heir named by an informal 

* JSffTM TVtiW erto, ad jicere dtibemus : cemitoque tin centum diebu9 proximit, quibus 
teie$ poteri^que. Quodnt ita creverit^ torherti etto, 

* Quod me PuUiut Matvius tetlaniciUo tuo hertdem inetitutt, earn kertdiUUem adeo 
eemo^ue. 
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acceptance acquired the inheritance. But a difficulty arose 
when a substitute was named. “If you do not decide, then let 
Maevius be heir” (Si non creveris, tunc Maevifis here^i eAo), 

It was held in this case, that if the heir named did not 
formally accept, but only informally (pro herede (lerendo), he 
Avas admitted only to one-half, Maevius getting the other half. 
Marcus Antoninus, however, altered thi^ rule, and gave the 
heir, although he made an informal acceptance, the whole of 
the inheritance. (Ulp. Frag. 22, 34.) 

5°. Abolition of formal acceptance (cretio), 

Constantine abolished this formality in favour of persons 
entering on the inheritance of cognafts. (C. Th. 5, 1, 1, 2.) 
It was entirely abolished by Arcadius, Ilonorius, and Theo- 
dosius (a.D. 407 ; C. 6, 17), and is not mentioned by 

Justinian. 

2. Informal acceptance by outsiders ( pro herede cferendo), or 
forfeiture of the right of abstention by children {imml.rtio), 

A man that is appointed heir without a time to decide, or that in case of 
intestacy is called to the inheritance by statutory right, can become heir 
either by deciding or by acting as heir, or even by tlie bare intention to take 
up the inheritance. He is free also at whatever time lie wishes to enter 
on the inheiitance. The Pnetor, however, usually, on a demand by the 
creditors of the inheritance, settles a time within whicli, if he wislics to, he 
may enter on the inheritance ; and declares that if he does not it shall be 
lawful for the creditors to sell the goods of the deceased. (G. 2, 167.) 

The man that without any time to decide in is appointed heir, or that in 
case of intestacy is called by statute, as by a bare inici:tion he becomc-s heir, 
so also by a design to the contrary is at once repelled from tlie inheiitance. 
(Q. 2, 169,) 

Thifl refusal can only be made after the death of the tcHtator, and after the heir 
named ia in a pogition to accept. If it is not rij>e fur accejjtance, he cannot refuse. 
(D. 29, 2, 94 ; D. 29, 2, 13, pr.) A person that refiifMJs an an instituted heir is not 
precluded from accejiting as a substituted heir. (D. 29, 2, 76, 1.) 

What is an acceptance or inteiference sueli as to tie a 
person to an inheritance ? (pro herede fjerendo^ immLrtio), 

It was a question of fact — did the person intend to be heir? 
If his intentions were expressed in clear language, no diffi- 
culty arose ; the point that exercised the ingenuity of the 
jurisconsults was what acts showed an implied intentirin to 
accept. As the whole question turns on intention, it was hehl 
that when that was not exercised freely, but under coeniioii or 
intimidation, the acceptance would have no effect. (D. 29, 2, 
6, 7 ; D. 29, 2, 85.) 
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An acceptance must be unconditional, thus : — If the in- 
heritance is solvent, I will accept it,” is not an acceptance. 
(D. 29, 2,* 51, 2.) 

An outside heir, again, that is appointed by will, or that in case of' in- 
testacy is called to ^e legal inheritance, can, either by acting as heir or even 
by a bare intention to take up the inheritance, become the heir. A man' acts 
as heir if he uses the pr<>perty of the inheritance as if he were heir, either 
by selling it, or tilling the farms, or letting them, and, indeed, if in any way 
at all, either by acts or by words, he makes his intention to enter on the 
inheritance clear ; provided only that he knows that the man with whose 
goods he is acting as heir has died, either with a will or without it, and that 
he is his heir. To act as heir is to act as owner ; the ancients, indeed, used 
the name heirs for owners. As further, by a bare intention an outsider be- 
comes heir, so too by a. design to the' contrary he is at once repelled from 
the inheritance. A man, moreover, that is born deaf or dumb, or afterwards 
becomes so, there is nothing to hinder from acting as heir, and from acquire 
ing for himself an inheritance, if he understands what he is about. . (J.. 2, 

, 7 -) 

To ust' any of the hereditary property is prima facie evideiMse of acceptance. (UIp. 
Frag. ‘22, 2G.) But if it ia clearly proved that the heir named ha*i resolved to abstain 
from the inheritance, and continued in the family mansion only as tenant, or to watch 
it, he in not made heir. (C. 6, 31^ 1.) 

Tlte use of the family sepulchre ia not conclusive evidence of acceptance. (D. 29,: 

2 , 20 , 8 .) 

To use a thing not part of the inheritance as owner, under the mistaken idea that 
it was part of the inheritance, is an acceptance, as being, proof of the intention to act 
as heir. (D. 29, ‘2, 21, 1.) 

Mainiiuitting slaves iif the inheritance is an acceptance, as being a clear exercise 
of the rigl»i« of ownership. (Ulp. Frag. 22, 26 ; 1). 29, 2, 42, 2.) 

Paying the debts due by the deceased is an aeceptanee. (C. 6, 30, 2.) 

A son buries and performs funeral rites for hhi father. Is this an acceptance T Or 
if he gives food to the slaves, or sells slaves, or lets or repairs a house ? All these 
things ai*e evidence intention, and therefore it was usual for a son, if he did not 
intend to accept, to act xinder ])rote8t, that ho was prompted in his acts by a sense of. 
filial duty, and not by a wish to take the inheritance. If the acts were urgently, 
necessary for the benefit of tlu: estate, this disclaimer effectually prevented the inherit- 
ance being fastened upon him. (D. 29, 2, 20, 1.) 

Titius and his son were appointed heirs. By order of Titius, the. son. accepted the 
inheritance. That was held to be an acceptance by TiUu8K>f .the shave for which he 
himself was. ep|M»inteil. (D. 29, 2, 28.) 

An inajiectiois of the accounts of the’deceased is necessary to enables a ^signated 
heir to know how he should act ; it cannot, therefore, be taken as an acceptance of 
the inheritance. (D. 29, 2, 29.) 

certain cases a person was^ fastened with am inheritance^ 
when it was not his intention to accept, bub when, from his* 
conduct, it ouglifc to have been hi» rutention. If the appointed' 
heir concealed, purloined, or consumed any of the pmperty of 
the deceased, or caused it to be concealed, pm*ioined,.or con- 
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snmed he could not refuse the inheritance. He is fixed with it, 
whether he desires it or not (D. 29, 2, 71, 3.) But injerference 
with property not known to be part of the inheritance, does 
not fix the appointed heir with the consequence attached only 
to a fraudulent design. (D. 29, 2, 71, 8.) , 

Fourth.— TRANSVESTITI7E AND DIVESTITIVE 

FACTS. 

Transvestitive Facts. 

By the Roman law an inheritance was indivestible and 
untransferable. 

An inheritance further admits of in jure cessio only. If the man to whom, 
in case of intestacy, the inheritance belongs by legal right, makes an in 
^ure cessio of it to another before entry — that is, before he becomes heir — then 
he to whom he thus gives it up becomes heir, just as if he had himself been 
called by statute to the inheritance. But if it is after binding hin^clf that 
he makes the in jure cessio, none the less he himself still remains heir, and 
on that account will be liable to the creditors. 'I'he debts, however, perish, 
and in that way the debtors to the inheritance make a gain. But the 
corporeal things that belong to the inheritance pass on to him to whom 
the in jure cessio of the inheritance is made, just as if each thing had 
been so given up to him singly. ((*. 2, 34*35.) 

Again, if the man to whom, in case of intestacy, the inheritance belongs 
by statutory right, makes an in jure cessio to some one else of that inheritance 
before deciding to take it, or acting as heir, then he to whom he .so gives it 
up becomes heir with full rights, just as if he himself were called by statute 
to the inheritance. But if, after he is heir, he makes an in jure cessio, he 
still remains heir, and on that account will be personally liable to the 
entditors. Each thing, how ever, he will transfer bodily, just as if he had made 
an in jure cessio of each ; but the debts perish, and in that way the debtors 
to the inheritance make a gain. (G. 3, 85.) 

An heir appointed by w ill, if before he enters on the inheritance he makes 
an in jure cessio of the inheritance to another, acts in vain ; but if he does 
this after entry, all happens as we have just said with regard to him to 
whom, in case of intestacy, the inheritance belongs by statutory right, if, 
after binding himself he makes an in jure cessio. {G. 2, 36.) 

The role of law is the same if an heir appointed by will, after becoming 
heir, makes an in jure cessio of the inheritance ; but if he does so before 
entering on the inheritance, he acts in vain. (G. 3, 86.) 

The same view is taken with regard to necessary heirs by the authorities 
of the opposing school ; because it seems to make no difference whether a 
man becomcs heir by entering on an inheritance, or is heir against his will. 
The nature of this case will appear in its owm proper place. But the 
teachers of our school think that a necessary heir acts in vain when he 
makes an in jure cessio of the inheritance. (G. 2, 37.) 

Whether a keres suus ei necessarius acts to any purpose if he makes an 

* 3 K 
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in jure cessio, is questioned. Our teachers think he acts in vain. But the 
authorities of the opposing school think he acts to the same purpose as all 
others after entering on an inheritance ; for it makes no difference whether 
a man becomes heir by deciding or acting as heir, or by being tied down by 
necessity of law to the inheritance. (G. 3, 87.) 

<Sut heredts at firiA could not refuse the inheritance, and they could not alienate it. 
The agnati alone seem to have been able to convey the inheritance prior to acceptance ; 
testamentary heirs were not allowed that privilege. After entering, the aynati had 
less power. The reason of these rules is not given by Gains, and must now probably 
remain a matter of conjecture. 

The so-called sale of an inheritance was not a complete 
transfer ; it operated as a transfer only of the corporeal part. 
The debts due to the iifiieritance could be recovered by the heir, 
who alone was responsible to the creditors. The buyer did 
not become owner of the corporeal property even, until it was 
delivered. (D. 18, 4, 14, 1 ; C. 4, 39, 6.) But Marcus Aurelius 
allowed the buyer to sue the debtors in his own name (utiles 
actiones)^ so that if the debtors were sued by the heir, they 
could repel him by the plea of fraud. (D. 2, 14, 10, pr.) The 
heir, however, remained bound to the creditors, and could only 
save himself by calling upon the buyer, under his contract, to 
undertake the defence. 

Divestitive Facts. 

The rule of the Roman law was that an inheritance was 
indivesiible (seniel heirs semper lieves) ; but to this there was an 
exception when the inheritance was forfeited as a punishment 
on the heir. Generally, the forfeiture was to the Exchequer. 
(D. 34, 9, 5, 0.) The heir who foifeited lost all right in \he 
inheritance, even to the Falcidian fourth (D. 34, 9, 0 , 19) ; at 
the same time he was relieved from all the burdens (D. 34, 9, 
18, 1), which now were transferred to the Exchequer (Fiscus). 
(D. 34, 9, 5, 4 ; D. 30, 50, 2.) 

When is an inheritance or legacy taken away t (de his quae ut 
indignis auferuniur), 

1. When a tutor marries his pupil against the law provided 
for that case (p. 687), she can inherit from him, but not he from 
her. (D. 30, 128.) 

2. Similarly, when an official marries a woman in his pro- 
vince during his administration, he forfeits her property left 
to him. (D. 34, 9, 2, 1.) 

3. When the testator has written that he wishes the heir to 
be deprived as unworthy. (D. 34, 9, 12.) 
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4. When the heir has been guilty of misconduct to the 
deceased, either in deceased’s life, or in reference to Jiis testa- 
mentary wishes. 

(1.) When the deceased has lost his life through the fault or negligence of the heir. 
(D. 34. 9, 3.) 

(2.) When the deceased has met a violent death, and the heir enters before the 
slaves of deceased are put to the torture and })uniBhed, atfcurding to the Scnatut Con- 
»uUa Silanianum and Clavdianum. (D. 29, 5, 5, 2.) 

(3.) If the heir di»))ute8 or denies the testamentary capacity of deceased, the pro^ 
}>erty gws to the Exchequer ; but if it is simply a deadly enmity that has sprung up, 
the will is held to be revoked, rather than the heir punished by forfeiture. (D. 34, 
9, 9, pr. ) 

(4.) If the heir conceals, destroj’s, or obliterate^ the will of the deceased. (D. 
48, 10, 4, 1.) 

(5.) If the heir fraudulent!}' conceals or abstracts projuTty bequeathed to any 
legatee, he forfeits the Falcidian Fourth to the Fiseus. (1). :u, 9 . 0 .) 

(6.) If a person fails in a querela inojiiuosi tmtntnt nt{. (1>. 5, 2, 8, 14.) 

(7.) If one refuses to comjdy with the injunctions of the will. (I’uid, Sent. 3, 
5, 13.) If a Slim were left for funeral expenses or a toniletoin', and ucre not 
so employed, (I). r»0, IG, 202.) Justinian enacted that if tie* will wa.n imt obeyed 
within a year, the property should go to the person next entitled, and not be^orfeited 
to the Exchequer. (Nov, 1, 1.) 

When an inheritance was heqneatliccl by trust, tlu^ nnworthi- 
ness of the person charged with the trust did iH>t prejudico the 
beneficial lieir, nor did bis worthiness prevent the confiscation, 
if the heir beneficially entitled exposed the property to con- 
fiscation. (1). 34, 9, f), 6,) 

Fifth.— KEMEDI f:S. 

A. Ix He-'^pect of Eights and I> 

The rights of the heir as against Lle-'.e that have posM sshm of anything 
to Ills predeces-'or w’ere enf<»rced by the ordinary ncti<»nK, as if he hirnst If were the 
owner; and in like matter, in respect <»f the* ilt-bts due to or hy the deceased, the 
heir could sue or be sued, exactly as if he were the credit<jr or debtor himself. For 
these rights and duties the ordin;irv .'vcti<‘U'> sutfice. 

The actions and remedic'* by which a lcg:vtee could enforce his righto, will Ins post- 
poned until the subject of legacy is dihcu»''ed. 

There remain, under this In :» l, only the reciprocal rights and duties of co heirs, in 
which case the remedy was the artto famtliae e rrisrurtdae. Tiiis was essentially an 
action for partition, although w hen brought for that puqKisc all incidental righto and 
duties were enforced. Hence, if there were no corporeal profierty, there CfiiiUl not bo 
a partition ; and there was no necessity for it, because the debts were divided by the 
operation of law among the heirs. (D. 10, 2, 25, 1.) 

If proceedings are being taken in an actio familiae erciscundacy each 
single thing the judex ought fo adjudge to a single heir. If this seems to 
make one outweigh the others, he ought to condemn him in turn to pay his 
co-heir a fixed sum of money, as has already been said. On another 
account, too, each ought to be condemned to make a payment to his co-hetr, 

namdy, he alone has gatheret^ the fruits of a form belonging to the 
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inheritance^ or has spoiled or used up any property belonging to it All 
these, in li|fe manner, follow on the proceedings between more co-heirs than 
two. (J. 4,17, 4.) 

B. Ih Respect of the Investitive Facts. 

I. Peculiar to teitLmentumf eodicUli. 

1. Action for production of will, codicils, etc. Actio ad exhthendum, 

1*. The plaintiffs are all^to whom in any way anything is left by will (D. 43, 5, 8, 
10), and the defendants any person having the custody of the document (D. 43, 5, 3, 
2) ; as, e.g., the priest of the church {aedituus) in which the will is deposited, or the 
notary that drew it up. (D. 43, 5, 3, 3.) 

2*. The damages for non-production are determined by the value of the inheritance, 
or of the portion in which the plaintiff is interested. (D. 43, 5, 3, 12.) 

S". The interdict may be claCmed by a man’s heirs and other successors. (D. 43, 5, 
8. 17.) 

4°. It is not extinguished by prescription for one year, like other Praetorian 
remedies. (D. 43, 5, 3, 16.) 

2. Action to set aside a will. Querela inqfficiosi teitamentL 

There does not appear to have been any special action under the above name ; but 
the person deprived of his Icgitima portio sued for the inheritance by the usual action, 
claiinini;^ as heir against those designated in the will. 

1**. The plaintiff is the person deprived of his legitim, and the defendant the heir, 
whether direct or fidcicommissariue, named in the will. (C. 3, 28, 1.) 

A father could not, however, sue on behalf of his son against his wishes, for the 
dishonour, if any, was a personal affront to the son himself. (D. 5, 2, 8, pr.) The son 
could bring the action in his own name without his father’s consent (D. 5, 2, 22, pr.), 
although, if ht; succeeded, the sole benefit accrued to his father. 

If the legatees suspect collusion between tlie heirs appointed and the plaintiff, they 
may come in and defend the will. (D. 5, 2, 29, pr.) 

If the title of the plaintiff is only Prsetorian, he must first obtain the bonorum 
possrssio, and then sue the written heirs who remain in possession until the will is 
upset. (C. 3, 28, 2.) 

If the plaintiff succeeds, and the heir appeals, the plaintiff, if apupUlus and poor, 
is entitled to maintenance until the case is finally decided. (D. 5, 2, 27, 3.) 

2'’. The heir of the plaintiff is entitled to go on if the plaintiff went so far as id get 
recognition as bonorum poseeseor {post agnitam bonorum possessionem). (D. 5, 2, 6, 2.) 
Even giving notice of action was sufficient to perpetuate the right to the heir. (D. 5, 
2, 7 ; C. 3, 28. 5.) 

3**. The prescription was at first two years, and afterwards extended to five. (D. 5, 
2, 8, 17 ; D. .' 1 , 2, 9.) The time runs not from the death of the testator, but from the 
date of the adtiio hei'editatis, (C. 3, 28, 36, 2.) 

II. Actions by Jleres, 

I. Petitio UeredUatis. 

1. The question tried is the right of inheritance, and hence every one that sets up 
a claim of his own may be made defendant. If a debtor to the inheritance refuses 
payment on the ground that he is heir, he may be made a defendant ; but if he only 
denied the title of the plaintiff without setting up a title of his own, the petitio 
hereditatis could not be brought. {D. 5, 3, 42.) 

If a person possessed the inheritance, as a singular, not os a universal, successor, 
the petitio did not lie, but by on equitable extension of the principle of the action 
{utilis petitio) the some remedy was allowed. Thus a husband might accept an 
inheritance from his wife os a dowry (D. 5, 8, 13, 10), or one might buy on inheritance 
from the Fiseut, (D. 5, 8, IS, 9.) 
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In all other cases, when a person does not sot up a hostile title, the person claiming 
as heir must resort to the usual actions available for an owner. (C. 3, 31, 7.) 

2. Every person who was called heres as contrasted with honorum po^estor might 

be plaintiff in this action. (D. 6, 3, 1.) The defendants are any persons having any 
of the goods belonging to the inheritance, which they claim in the capacity either of 
heirs or of possessors {pro herede^ pro possessore). (D. 5, 3, 9.) Under the latter 
designation are included a thief or robber (D. f), 3, 33, pr.), as person selling things 
or collecting debts belonging to the inheritance (D. 6, 3, 16, 1), or one that has taken 
the crops of the estate. (D. 5, 3, 13, 7.) • 

3. As a general rule, pending this action, no other action could be brought that 
raised as an issue the right of inheritance. (D. .'S, 3, 5, 2.) 

Justinian explains the reason of this rule. Questions of inheritance wore origin* 
ally tried before the venerable centumviral court, whereas the ordinary actions went 
before a simple yudc*. In order to maintain the authority of that tribunal, the rule 
was adopted ; but its inconvenience gave rise to var^tus attempts to soften its opera- 
tion, thus leading to uncertainty in the law. Hence Justinian enacted that the 
creditors of the deceased might sue either the possessor or the jvetitioner. If their 
claim is for things deposited, lent, pledged, or the like, their remedy is not to bo sus- 
pended. If it is for money lent t)r any action in personam, either the possessor or 
petitioner may be sued. After the conclusion of the suit, if the petitioner is succcm- 
ful, he will not get the property without paying all debts discharged by the jioHsossor ; 
and similarly if the possessor is successful, the judge will order hisn to pay the 
petitioner. If the petitioner neglects this o})portunity, ho can afterwards sue the pos* 
sessor, either by the actio negotiorum grstorum or hy a ('omliiiio rx Ugr. (C. 3, 31 , 12, 1.) 
Legatees may sue the heir or the poHses8<ir, giving security to return }H»ouniary legacies 
with interest at 3 per cent, {ex quarUt rrnirsimne parte), or laml with the priniuce, 
or houses wdth their rents. Failing t«» give smh security, they must wait the end of 
the suit. (C. 3, 31, 12, pr. ) In the case of bopicsts of freedom, a year is to elapse 
from the death of the testator. If during that time the case is ended, the fate of 
the bequests will thereby be determined. After that time the din*et lK'(|Uostii shall 
at once take effect, and so also those given <»u trust, provided the will is not found U) 
be spurious {falsum). 

4. The object of the suit is to enable the petitioner to enter as heir. The effect 
is fully to establish him in that p(»sition. But a question arises as to the prmluce of 
the inheritance {fructus) from the time of the death to the end of the petition. (D. 6, 
8, Is, 2 ; D. 5, 3, 20, 3.) 

Upon this important subject a distinction was drawnby aiSVnatui ConsuUum pawied 
in the reign of Hadrian, l>etween a hona jlde and a mala Jide possessor. (1). 6, 3, 
20, 6.) This eiiactmeiit, although in terms aj»plicable only when the State was heir, 
was held to a]»plv to every case, even when private individuals were heirs. (D. G, 3, 
20, 9.) According to the terms of the enactment, it is in favour of those persons 
that believe themselves to be 1 eirs, or honorum pusscssores, or otherwise entitled to the 
inheritance. (D. 5, 3, 20, 13.) 

(1.) A mala Jide posses-sor is one that has no title, and knows it. (I). 5, 3, 25, 3.) 
As the question is thus one of knowledge or belief, a person is none the luim a, hona Jide 
possessor because his mistake arises from an error in law, and not <»f one in fact. (D. G, 
3 25 6.) The bona Jide possessor is bound to restore only what is in his possession at 
the beginning of the suit, or is acquired subsequently. (D. G, 3, 41, pr. ; I>. G, 3, 18, 1.) 
The mate Jide possessor must restore everything in the inheritance, except in lo far m 
it was lost without his negligence or fraud. (U. 5, 3, 25, 2 \ I). 26, 7, 61.) 

(2.) A hona Jide possessor is not bound to pay interest on money that be received or 
ought to have received (D. 5, 3, 20, 15), but a mala JUU possessor is, and also on 
account of the crops or other produce he hss gathered. (D. 5, 3, 51, 1.) 

(3.) The bona /de possessor must restore the price of things sold only in so ter as 
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be baa not ipent the money. (D. 6, 8, 28, pr. ; D. 5, 8, 25, 11.) But ibe moZa fide 
poueator mu«t rettbre the whole. 

The honoL fide possessor may deduct the amounts he has paid for debts (C. 3, 31, 5) ; 
also what is due to himself. (D. 5, 3, 31, 1.) And so for funeral expenses, etc. 
(D. 5, 8, 50, 1.) But for beneficial expenditure (D. 5, 3, 36, 6), every possessor, 
even if he is mala fide, may claim compensation. (D. 5, 3, 37 ; I>. 5, 3, 38, 
pr.) It would appecu* that a hona fide poieessor could claim also for frescoes and 
purely ornamental expenditure ; but not a mala fide pouessor, although he could 
carry his improvements away. (D. 6, 3, 89, 1.) 

6. This action was not removed by the preecriptio longi temporis, (C. 3, 31, 7.) 

II. Petitio partU Hereditatis. 

The remedy (No. I. ) was confined to a case where a person claimed as sole heir. 
This is the action when one claims only a share of the inheritance. (D. 5, 4, 1, pr.) 
It does not give partition, but ^ply an undivided share. (D. 5, 4, 8.) 

III. Carbonian Edict — Be Carhoniano Edicto. 

Special provision was made when the alleged heir was under the age of puberty by 
Cn. Papirius-Carbo, who introduced a provision into the edict about 100 B.c. The 
terms of it are as follow : — Si mi controversia fiet an inter liberoa sit et impuhes, tU; 
causa cognUa perinde possessio datur, ac si nulla de ea re controversia esset, et judicium 
in tern pus pubertatis causa cognita differtur. (D. 37, 10, 1, pr.) 

The object was to give the child a maintenance. (D. 5, 2, 20.) 

The^edict applies only when there is a dispute regarding a father’s inheritance, and 
also whether a child under puberty was under the potestas of the deceased. (D. 37, 10, 
6, 3} I). Ji7, 10, 7, 2.) It does not apply where it is quite certain either that the 
child is heir or cannot be heir. (D. 37, 10, 11.) 

All questions relating to legacies and trusts are also, according to a rescript of 
Antoninus Pius, jmstponed till the cliild reaches puberty. (D. 37, 10, 3, 1.) 

Causa cognita. — The object of this inquiry was twofold : (1) to give the child clear 
possession, and (2) to determine 'whether the trial should be put off till the child 
reached puberty, or 8b«udd be ordered nt once. If it was quite clear that the child had 
no claim, the Pra*tor revised him pessessiou. (D. 37, 10, 3 , 4.) But if the matter was 
doubtful, he gave him the benefit of the doubt. It might, however, be expedient in 
the interest of the child that the (juestion of its status should be determined at once ; 
for witnesses might die or be c<»rrupted, and evidence, now forthcoming, might be lost 
(D. 37, 10, 3, f)), and tlien the Pnetor cxerei^ed his discretion by appointing an agent 
to represent the child, and ordering the trial to proceed. 

The child must find security ; if he does not, the adversary is put in possession, un- 
less the udverhary is in the same ]tlight, in which case a curator was to be a])pointed 
for the administration of the pnjpcrly. (1). 37, 10, T), 2.) In any case the child is 
allowed a nudnienaucc, if it is poor, wUeu tlie trial is deferred until it reaches puberty. 
(D. 37,10.0, 5.) 

In the suit that follows, the child on giving security occupies the advantageous 
position of defendant. (L). 37, 10, 0, 6.) 

IV. — The Boxorvm Possessio. 

The honorum possessor could recover tlie property of which the inheritance con- 
sisted by the intertiict Qoorum Ponorum ; and he could sue the debtors of the de- 
ceased, or be sued by them by utiles actiones, in w’hifch it was feigned that the bonomm 
possessor was heres. (Ulp. Frag. 28, 12 ; G. 3, 81.) 

The Possessio Bomrum w’as obtained either on summary application (de piano), or on 
hearing (causa cognita). Theophilus says (J. S, 9, 12) tha tthe position of a honorum 
potoessor could in early times be obtained only by special petition : — ** Da mihi hane 
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bonorum poasestionem,** — ** Give me this ftonoruin poMetno.** Botin the Mm t of One* 
timan this was nnneoessary, and any act signifying an intention to be bonorun jm^fstor 
was enough. • 

If the person who had mode an etgnitio had only a Prastorian title, his remedy was 
the Interdict Quorum Bonorum. This interdict was available only to recover a untser- 
ftitasy not individual things. It was a means of acquiring possession. (D. 43, 2, 1, 1.) 
The evidence it required was such as to make out a good titfe as bonorum poucMor. 
(C. 8, 2, 1.) 

It could be brought only against the possessor of corporeal property. (D. 48, 2, 2.) 

V. When an inheritance has been restored according to the Smatua Conaultum 
TertuUianum^ but not otherwise, the heir in trust (Fidricommiaaariua) may use the 
petitio hereditatla just like any other action available to an heir. (D. 5, 6, 1.) 

The heir appointed is compelled to surrender the inheritance. 

The jurisdiction over trusts was in Rome assign^ to a Preetor Pideieommiaaarim^ 
to whom application must be made, and not by ordinary action ( per formulam.) In the 
provinces the jurisdiction belonged to the President {Pixteaea Provinciat), (Ulp. 
Prag. 25, 13.) 
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Order of Topics. 

The history of the Roman Law of Legacy is divulcd into 
three periods. The first extends down to the ehise of the 
Republic, and may be summed np in tlie word Legatiim, This 
period is cliaracterised by strictnesH of form and narrownesa of 
interpretatit)!!. The second period dates from An^iistuH, and 
closes with Justinian. It is characterised by the h»rmation of 
a new body (»f law, liavinp^ for its object to mitigate the strict- 
ness and teehnicality of the older law. was done by 

means of fuhicomtnif^sa, as in the case of hprcilifaf. The third 
period was establislied by Justinian, and is marked by tlio 
fusion of Fideicoitvniyfium and Lpgatiun, thus restoring the unity 
of the law as it existed during the Republic, but enlarged and 
improved by the superior elements of the FedeicommisHum, 


First Period.— The Law of Bequest duuixg iiie 

ReTOBUC {Legatum). 

The Law of Bequest, founded on the text of the XII Tables, 
was built up on a single principle — namely, the intention of the 
testator. The rights of the legatee, the mode of acquiring the 
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legacy, and all the incidents connected with it, have no other 
origin than the will of the testator. The law of bequest is 
therefore simply the interpretation of legacies. But this perfect 
dependence of legacies on the wishes of testators was limited by 
two things, one permanent, the other local and temporary. In 
the first place, not in Rome only, but everywhere, the will of 
a testator must be circumscribed by the general laws of the 
country. A person cannot bequeath as property what the State 
refuses to recognise as property ; nor to a person incapable by 
law of receiving legacies. According also to the political views 
current, the policy of the law, as it is called, imposes certain 
limits to the right of testation. These causes are always in 
operation, although the results are not everywhere the same. 
But in Rome the power of testation was for centuries restrained 
a spirit of legal formality like that which we have found 
elsewhere to characterise the Roman law. The narrowness of 
interpretation that made the Roman jurists affirm vines to be 
one thing and trees another, so that a man that claimed a vine 
could not be said to claim a tree, was not confined to the legia 
actiones. It was the universal tendency of the Roman law, in 
its earlier stages, to prefer the form to the spirit ; and although 
there appears to have been nothing in the XII Tables to narrow 
the forms of bequest, yet it came to be recognised that nothing 
could be a legacy unless made in one or other of certain pre- 
cise, set forms. The testator’s intention was the source of the 
legacy, but it had no effect unless made in the ways prescribed 
by custom and the jurists. We may consider the subject under 
the following heads : — 

1. The PomiB of Legacy. 

2. The Interest taken by the Legatee. 

8. The Restraints on each kind of Legacy arising from its Form. 

4. Divestitive Facts. 

5. Conjoint Legacies. 

I. The F orms of Legacy. 

Of legacies there are four kinds ; for we may leave a legacy either per 
*tnndtC(ittonem^ per damnationeniy sinendi modoy ox per pracceptionem. (G. 2, 
192.) 

1. Per vindteationem, 

t 

A legacy per vtndicationem (by giving a claim to the thing) we leave in 
this w’ay : — “ To Lucius Titius,” for instance, “ 1 give and leave as a legacy 
the slave Stichus.” Even if one of the two words is set down, as “ I give 
the slave Stichus,’’ it is a legacy per vindicationem. Indeed, if it is in 
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oAer words the legacy is left, as “ Let him take,” or “ Let him have for 

himself,” or “Let him pick,” it is equally a legacy per vindicationem. 

(G. 2, 193.) • 

2. Per damnationem, 

A legacy per dainnationem (by condemning the heir <b pay) we leave in 
this way : — “ Let my heir be condemned {damna 5 )Ao give Stichiis my slave 
to Lucius Titius.” Even if the entry is, “ Let him give,” it is a legacy per 
damnationem, (G. 2, 201.) 

Damna»i^ is not altogether an equivalent for any English word. Some writers 
think that a damnatui could be proceeded against by in manus injectio without the 
necessity of a preliminary action. 

3. Sinendi modo, 

A legacy sinendi modo (by allowing the legatee to take) we leave thus : — 
“ Let my heir be condemned to allow Lucius Titius to take and have for 
himself the slave Sti^ms.” (G. 2, 209.) 

4. Per ‘praccepiionem. 

A legacy per praeciptionem (by allowing the legatee to pick out first) we 
leave in this way : — “ Let Lucius Titius pick out first the slave Slichus.” 
(G. 2, 216.) 

II. The RightR of tlie Legatee. 

1. The legatee has a right in rem to the thing hcqueatliecl if 
the legacy is in the first form. 

The legacy per vindicatiotv'in is so r.illcd because after the inheritance is 
entered on the thing at once becomes the property of the legatee ex jure 
Quiritium, If, then, the legatee has to claim it from the heir, or from any 
one else that is in possession of it, he ought to do so by a Tindicatio, to 
allbge (that is) in the statement of claim that the thing is his ex jure 
Quiritium. (G. 2, 194.) 

But on that point men learned in the law differ. Sabinus and Cassius 
and the rest of our teachers think that what is so left becomes at once 
after the inheritance is entered on the properly of the legatee, even 
though he does not knnw it has been left him ; but that after he once 
knows, and rejects it, then it is all the same as if it had never been 
left him. Nerva, on the other hand, and Proculus, and the rest of the 
authorities of that school, think the thing becomes the legatee’s only if he 
is willing it should belong to him. In our day, under a constitution of the 
late Emperor Pius Antoninus, this view of Proculus rather is the law in use 
among us. For when a Latin w*as left as a per vindicaiionem to a 

colony, that constitution says, “ Let ihc decuriones (local senators) weigh well 
whether they wish him to belong to them, just as if he had been left as a 
legacy to one man.” (G. 2, 195,) 

The question is raised to whom a legacy left conditionally per vindica^ 
tianem belongs while the condition is in suspense. Our teachers think to 
the heir, after the example of a slave left conditionally free {jstatuliber\ of a 
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slave (that is) ordered by will to be free under some condition ; for he, it is 
agreed, is meanwhile the property of the heir. The authorities of the 
opposing sdhool, however, think that meanwhile the thing is no one^s ; and 
this, they say, is still more the case with a legacy left simply and uncon- 
ditionally before the legatee accepts the legacy. (G. 2, 200.) 

2. When the legacy is per damnationem, 

A thing so left, after 'the inheritance is entered on, although it is left 
simply, is not like a thing per vindicationem forthwith acquired for the 
legatee, but none the less is the heir’s. The legatee ought, therefore, to bring 
an action in personam; that is, to put forth a statement of claim that the heir 
ought to give it him. Thereupon the heir, if it is a res mancipi^ ought to 
give it by mancipatio or in jure cessio^ and to deliver up possession ; if it is a 
res nec manciple it is enough to deliver it. If, indeed, he only delivers a res 
manciple and does not convey it by mancipation then by usucapio it at length 
becomes the legatee’s in full right. Now usucapio is limited, as we have 
said above, to a year in the case of moveables, to two years in the case of 
things attached to the soil. (G. 2, 204.) 

3. When a legacy is sinendi modo. 

As a legacy left per damnaiioncm does not at once, after the inheritance 
is entered on, become the legatee’s, but remains the heir’s, until the heir, by 
delivery or mancipatio or in jure cessio, makes it the legatee’s, such is the 
law in the case of a legacy left sincndi modo also. The action on account 
of a legacy of this kind is therefore against a person {in personam)^ and is 
for “whatever the heir under the will ought to give or do.” There are 
some, however, that think the heir is not bound under a legacy of this 
sort to convey the thing, or to give it up by in jure ccssio^ or to deliver it ; 
but that it is enough if he suffers the legatee to take it, because the testator 
gave him no further orders than to allow, that is, to sufter, the legatee to 
have the thing for himself. (G. 2, 2 13-2 14.) 

4. In legacy per praeceptionem. 

Our teachers think that a legacy cannot be left in that way to anyone 
that is not in some part of the will appointed heir. 'I'o pick out beforehand 
[praecijicre) is to be foremost to take. This can take place only in the case 
of a man that is appointed heir of some part, because he over and above 
his share of the inheritance is to have the foremost legacy. If, therefore, a 
legacy is so left to an outsider, it is void : so much so, as Sabinus held, that 
not even under the Senatus Consultum Neronianum can it come to be valid. 
“ That Senatus Consultum^' he says, “ confirms those only that through 
some verbal defect are of no force by the jus civile j not those that, because 
of the status (persopta) of the legatee, are not due.” Julian, following 
Sextus, however, held that even in this case the legacy is confirmed under 
the Senatus Consuituifin because the reason why the legacy is void by the 
jus citile is in this case also verbal. This, they say, is plain from the fact 
that the same person may have a legacy rightly left him in other words, as 
per vindicationem n per datnnationemn sincndi modo; whereas, from a defect 
in the person’s status the legacy is of no eft'ect, when a legacy is left a man 
that can in no way have it left him— an alien, for instance, with whom there 
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IS no testamenii facHo. In this case plainly there is no room for the 
Senatus Consultum. Our teachers, again, think that a legacy so left the 
legatee can obtain in no other way than by an aciio familiae Prciscundat^ 
the action, that is, for dividing the inheritance usually received among heirs. 
It falls, indeed, within the judge’s duty to adjudge a legacy left per praecth^ 
tionem, (G. 2, 217-219.) ^ 

The SenatuB Consvltum. Neronianum (reign of Nero) provided that a legacy left in 
unfit words should take effect just as if it had been left^ the best way known to ths 
law. The best way was considered to he per damnationtm. (Ulp. Frag. 24, 11.) 

A pradegatunit or legacy per praeceptionem^ could exist only if there was more 
than one heir ; it was an advantage given to one heir over the rest in addition U» hit 
share of the inheritance. When there were several heirs, one of them might be both 
an heir, and, as regards his co-beirs, also legatee. 

III. Restnetion as to the object of the bequest. 

1. In legacies per vindicationem. 

Those things alone can rightly be left per vindicationem that are the 
testator’s own ex jure Quint turn. In the case, however, of things essentially 
such that they can be weighed, numbered, or measured, it is held to be 
enough if they are the testator’s ex jure Quiritium at the time ofjiis death 
— wine, for instance, oil, corn, coined money. But all other things ought to 
be the testator’s ex jure Quiritium at both limes— that is, both when he made 
the will and w'hen he died — since otherwise the legacy is void. ((j. 2, 196.) 

Undoubtedly this is so by the jus civile. But afterwards, at the instance 
of Nero Caesar, a Senatus Consultum was passed providing that if each 
testator by the form “ I give and leave as legacy,” left what was never 
his, the legacy should be valid, just as if it had been left in tlie best form 
known to the law. Now, the best form of legacy known to the law is that 
per damnationrm. By this kind even what belongs to another can be left, 
as will appear lower down. (G. 2, 197 ) 

But if a man leaves a thing of his own by the form, “ I give and leave as 
a legacy.” and then after making the will alienates it, most think not 
tfidy that the legacy is void b) tiieyV/A cii'ilc., but that it is not conhimcd 
under the Senatus Consultum. d he reason tins is said is, because even it a 
man leaves a thing of his own per damnutlonem^ and afterwards alienates it, 
most think that although at strict law the legacy is due, >et the legatee, if he 
demands it, can be repelled by the exiep/io doli ntali^ us demanding it con- 
trary to the wishes of the deceased. ((^. 2, 

2. Ill legacy per daniuatio}ieui. 

By this kind of legacy even what is another’s can be left, so that the heir 
must buy it up and supply it, or give its value. (<i. 2, 202.) 

A thing, too, that in the nature of things is not in being, if only it is to 
come into being, can be left per damnationem ; the fruits, for instance, that 
are to grow on such and such a farm, or the offspring such and such a 
female slave is to have. (G? 2, 203.) 

3. Legacy sinendi modo. 

This kind of legacy goes further than that per vindicationem^ not so far 
as that per damnAtUnem. In this way the testator can leave as a valid 
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legacy not only what is his owni but also what is his heir’s. Per vtndica- 
Uonenty on the other hand, he can leave only what is his own. P er damna- 
tionem, wha» belongs to any outsider. (G. 2, 210.) 

If at the time of the testator’s death the thing is the testator’s own, or 
his heir’s, the legacy is manifestly valid, although at the time of making the 
will it belonged to neither. (G. 2, 211.) 

But if it is after the testator’s death that the thing first comes to be the 
heir’s, it is questioned whether the legacy is valid. Most think that it is not 
What then ? Even although a man leaves as a legacy what was never his, 
and what never afterwards came to be his heir’s, then under the Senatus 
Consultwn Neronianum it seems to be all the same as if the legacy had been 
left per damnationem. (G. 2, 212.) 

4. Legacy per praecepl(onem. 

From this we understand that, in the opinion of our teachers, nothing can 
be left as a legacy per praecepiionem unless it is the testator’s ; for nothing 
but what belongs to the inheritance can be brought into this action {familiae 
erciscundac). If, therefore, the testator leaves a thing not his own in that 
way, by the /W civile indeed the legacy will be void, but under the Senatus 
Consultuvi it will be confirmed. In one case, however, they (z>., the 
Sabinians) own that even what is another’s can be left per praecepiionem 
— when, namely, a man leaves a thing as a legacy that he has given by 
mancipatio to a creditor fiduciae causa. In this case they hold that the 
judeXy in the discharge of his duty, can compel the co-heirs to pay the 
money and release the thing, that so the legatee may pick it out before- 
hand. But the authorities of the opposing school think that even to an out- 
sider a legacy can be left per praeceptionciu^ just as much as if the entry in 
the will were, “ Let Titius pick out my slave Stichus,” and that the addition 
of the syllable prac (beforehand) is mere surplusage. It would seem, then, 
that it \sper vindicationcm that the thing is left ; an opinion that is said to be 
confirmed by a constitution of the late Emperor Hadrian. According to 
this opinion, then, if the thing was the deceased’s ex jure Quiriiium., the 
legatee can claim it by a vindication whether he is one of the heirs or an 
outsider. If, again, the testator owned it only in bonis^ it will be a valid 
legacy to an outsider under the Senatus Consultum, and to an heir it will be 
supplied by the judex in discharge of his duty in the proceeding familicLe 
erciscundac. If, however, the testator had no right to it, both to an heir and 
to an outsider it will be a valid legacy under the Senatus Consul turn, (G. 2, 
220-222.) 

IV. Divestitive Fact. 

A legatee likewise frees the heir in the same way (/.r. by mancipatio) from 
a legacy left per damnationem. There is, however, this difference : Where 
the debtor declares that on such and such a ground he is condemned to do 
so and so for the other, there the heir declares that under the will he is 
condemned to give so and so. The only legacy of which he can be freed 
in this way is a legacy of things essentially such that they can be weighed or 
numbered, and even then only if it is determinate ; but some hold that this 
applies also to w'hat essentially can be measured. (G.^3, 175.) 
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A thing left per vindieeUionem, being the property of the legatee, conld. of coom* 
be released only by executing a conveyance to the heir as to any other person. 

Gaius says nothing as to the mode of release in the third and 4mrth kinds of 
legacy. 

V. Joint Legacy. 

1. Legacy per vindicationem. • 

It is agreed that if to two or more persons tfie same thing is left as a 
legacy per vindicationem^ whether jointly or severally, and all come to the 
legacy, then to each singly his own share belongs ; and if anyone fails to, 
his share accrues to his co-legatee. Jointly a legacy is left thus, — “To 
Lucius Titius and Seius I give and leave the slave Stichus ; ” severally thus, 
— “ To Lucius Titius I give and leave the slave Stichus ; to Scius 1 give and 
leave the same slave.” (G. 2, 199.) * 

2. Ije^diCy per damnationem. 

There is also this point of difference in the case of a legacy per vindtca- 
tionem. If the same thing is left as a legacy to two or more persons per 
damnationein, if it is left jointly, then clearly his own share is due to each as 
in a legacy vindicationem ; but if severally, the cntiie thing^s due to 
each, and so of course the heir must supply one with the thing and the other 
with its value. In the case of joint legatees also, the share of anyone that 
fails does not belong to his co-legatee, but remains in the inheritance. (G. 
2, 205.) 

As to what we have said, that the share of anyone that fails in the case 
of a legacy per damnaiionem is kept in the inheritance, in the case of a legacy 
per vindicationem accrues to the co-legatee, we must note that this was so 
by the jus ch'ile before the lex Papia. But after that statute the share of 
one that fails becomes an escheat, and belongs to those in the will that have 
children. Although, too, in laying claims to escheats, the heirs that have 
children come first, and next if the heirs have not children, the legatees that 
have them ; yet that very lex Papia points out that a joint -legatee, if he has 
children, is to be preferred to the heirs, although they arc found to have 
children. Most have held that, so far as relates to this branch of the law 
settled by the lex Papia for joint legatees, it makes no difference whether 
the legacy is left/^r vindicationem or per damnationem, (G. 2, 206 -208.) 

3. Legacy sinendi modo, 

A greater difference of opinion that occurs in regard to this legacy is this. 
If the same thing is left to two or more severally, some think it is due 
entire to each, as in a legacy per damnationem ; some hold that the man 
that first takes possession is to be preferred. The reason these latter 
give is this, that in a legacy of that kind the heir is condemned to suffer the 
legatee to have the thing ; it follows, therefore, that if he suffers the former 
one to have it, and he takes it, the heir need care nothing for him that after- 
wards demands the legacy, "because he neither has the thing so as to suffer 
it to be taken by the latter claimant, nor has be done anything in bad faith 
to keep him from having it. (G. 2, 215.) 

4. Legacy 
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Whether, however, they are heirs according to our teachers' opinion, or 
even if they are outsiders according to the opinion of the other school, if two 
or more pevsons have the same thing left them jointly or severally, each 
ought to have his share. (G. 2, 223.) 

Second Perioix— The Law of Bequest during the Empire 

FiDL'ICOMMIS&UM). 

By means of Jideicommissa the formal modes of legacy were 
supplemented in like manner as in the case of the testamentum, 

L In respect of the rights of the legatee. 

I. As to the effect o^* undue delay (mora) in paying the 
legacy by the heir. 

On trusts, interest and the fruits are due if only payment is delayed by 
the debtor under the trust. But on legacies no interest is due ; and this is 
pointed out in a rescript of the late Emperor Hadrian. I know, however, 
that Julian held that in the case of a legacy left sinendi inodo the rule of law 
was the same as in the case of a trust ; and this opinion, I see, prevails in 
our time.** (G. 2, 280.) 

In the time of l*aul, legacies in this respect were put on the same footing as trusts 
{morafirri viddar cum, postal anti non datur). (Paul, Sent. 8, 4.) 

Again, what a man pays by mistake in excess of what is due under a 
trust he can demand back. But in the case of a legacy per damnationem,, 
what on some false ground is paid in excess of what is due cannot be 
demanded back. The rule of law is the same with regard to the entire sum 
which, though not due, has been paid by mistake either in this case or in 
that. (G. 2, 283.) 

II. In respect of Investitive Facts. 

1. F orm. 

(1.) Again, legacies written in Greek do not take effect : trusts do. 
(G. 2, 281.) 

(2.) A legacy before the appointment of an heir is void ; because, of 
course, wills owe all their force to the appointment of the heir, and therefore 
his appointment is as it were the source and foundation of the whole will. 
On the like principle no gr^nt of freedom could be made before appointing 
an heir. Our teachers hold that not even a tutor can be appointed in that 
place ; but Labeo and Proculus think he can, because none of the inherit* 
ance is spent by the appointment of a tutor. (G. 2, 229-231.) 

There is a great difference between legacies left by a trust and those that 
are left directly at law. For instance, a legacy can be left by a trust even 
before appointing an heir ; but a legacy left at the beginning 01 a will is in 
any other case void. (G. 2, 268-269.) 

(3. ) Again, a man that has made no will can on his deathbed leave any- 
one a thing by trust through him to whom his goods belong ; but in no 
such way can he leave a legacy. (G. 2, 270.) 
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Again, a lepcy left by codictllt takes effect only if these are confirmed by 
the testator ; if, that is, the testator in his will provides that all he shall have 
written in codicilli is to be valid. But a trust can be left by cwdicilii even 
although they are not confirmed. (G. 2, 270 A.) 

Again, through a legatee a legacy cannot be left, but a trust can. Nay, 
even through a man to whom we leave something by ^ trust, we can again 
leave something to some one else by a trust. (G. 2, 271.) 

Again, to another man’s slave no grant of freedom can be made directly, 
but through a trust it can. (G. 2, 272.) 

2. Modality. 

A legacy after the heir’s death is void — a legacy, that is, left in this way, 
“When my heir shall be dead I give and Ie.»e," or “let him j;ive." liut a 
legacy is good if left thus, “ W’^hen my heir shall die,’’ because it is left not 
after the death of the heir, hut at the l.ist moment of his life. A legacy can- 
not again be left thus : — “ I'he day bcfoie my heir shall die.” '1‘herc seems 
no reason of any worth ft)r this, but it is the received view. 2, 232 ) 

The same we must understand to be said of grants ot ficedom. (C. 
2 '2'? 'I 

Hut whether a after the death of the heir can be named, wi 41 perhaps 
be found by inquiries to l)c the s.imc questii>n that is discussed with legard 
to the tutor that is named before the appointment of the heir. (G. 2, 234.; 

3. Restraints on investitive facts. 

(1.) As to the object of be(|ucst. 

A man can leave single things by a trust ; a farm, for instance, a slave, a 
garment, silver, coined money, lie ran ask either llie heir in person to give 
it up to some one ; or a legatee, although llirough a legatee a legacy cannot 
be left. (J. 2, 24, pr. ; (i. 2, 260.) 

Again, not only what is the testator’s own can be left by a trust, but also 
what belongs to llic heir, or legatee, or him that takes by trust, 01 an\(me 
else. The legatee, therefore, and the man that takes by a trii*-!, c an be asked 
to give up to another not only uhai is kfi him, but also anytliing else, 
whether his own or another’s. 1 lus only must be .attended to- no me must 
be asked to give up to another more than he himself look under llie will ; for 
all in excess of the legacy is void. Hut when what is another's is left by a 
trust, he that is asked mu^i of necessity either buy it up and supply it, or pay 
its value. This is the rule of law also if what is another's is left fn r dummi- 
iionem. [There arc some, however, that think that if the owner will not sell 
what is left by a trust, then the trust is extinguished ; but that the case of a 
legacy per damnationem is different.] (J. 2, 24, 1 ; G. 2, 261-262.) 

(2.) As to the persons capable of being legatees. (See also 
pp. 798, 824.) 

A legacy to a strange posthumous child is void. (G. 2, 241.) 

All the rest we have said above properly belongs to legacies ; although 
some hold, not with^t good reason, that an heir cannot be appointed by 
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way of penalty. Indeed, it will make no difference whether an heir is 
ordered to give a legacy if he does anything or does not do it, or whether a 
co-heir is ^ded to him. By adding a co-heir, just as much as by giving a 
legacy, you force him to do something contrary to what he means to do. 
(G. 2, 243.) 

3. As to CauSa. 

A legacy left by way^)f a penalty is void. A legacy is left by way of a 
penalty when it is left to coerce the heir, to make him do or not do something. 
For instance, a legacy running thus : — “ If my heir bestows his daughter in 
marriage on Titius, let him give ten thousand sestertii to Seius ; ” or thus, 
“If you do not bestow your daughter in marriage on Titius, then give Titius 
ten thousand sestertii,^' If, further, the testator orders the heir, if (say) 
within two years he has not set up a monument to him, to give ten thousand 
sestertii to Titius, that is a legacy by way of a penalty. In short, starting 
from its very definition, we can frame many like forms or cases. (G. 2, 235.) 

Not even a grant of freedom can be made by way of a penalty ; although 
this has been questioned. (G. 2, 236.) 

About a tutor we cannot raise any question, because an heir cannot be 
forced bjr the appointment of a tutor to do anything or not to do it. A tutor y 
therefore, is not appointed by way of a penalty. But if a tutor were so 
appointed, the appointment would seem to be conditional rather than by way 
of a penalty. (G. 2, 237.) 

Again, there is now no doubt that neither by a trust can anything be left 
by way of a penalty. (G. 2, 288.) 

0. Divestitive Facts. 

There appears to have been a fonnal release of heir by 
legatee, but in trusts the person burdened could be released 
by any informal signification of the intention of the person 
benefited. This consent could not, however, have effect until 
the interest had vested {dies cedit), 

D. Reraediea 

1. Form and Place of Suit. 

Besides, legacies we demand by a formula; but trusts we enforce at 
Rome before a consul or before the Praetor, whose chief duty is to administer 
the law of trusts ; in the provinces before the president ot the provinces. 
(G. 2, 278.) 

Again, the law of trusts is administered at all times in the city ; but of 
legacies, only when all law business is going on. (G. 2, 279.) 

As to Uw terms, see pp. 51-53. 

2. Damages. 

Again, if an heir denies a legacy left per damnatiomfny the action against 
him is for twice the amount. But on account of a trust, the claim we enforce 
is always for the sum simply. (G. 2, 282.^ 
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Third Epoch. — 1 'he Law of Legacy as settlvt) by Justinian. 

(Fusion oY Legatum and FideicommissnmA 

' • 

After this let us see about legacies. This part of the law seems outside 
the matter before us ; for we are speaking of the forms of the law by which 
we acquire things j)er universitatem. But since we h|ve once spoken of 
wills, aiid of heirs that are appointed by will, this matter of law may be 
handled in the next place not without reason. (J. c, 20, pr.) 

A legacy, then, is some gift left by the deceased. (J. 2, 20, 1.) Of old 
there were four kinds of legacies— vindicatiotiLVi^ per damnationemy 
sinendi niodo^ and per pracupiivttcm. Certain determinate words were 
assigned to legacies of each kind, by which the several kinds of legacies were 
pointed out. But under the constitution', of tlie late dinperors, verbal 
formalities of this sort were entirely taken a^ay. And a cimstiiution ot 
ours, that we made after much study, in our desire iliat the wishes of the 
deceased should take most effect, and favouring as we do rw^t their words 
but their wishes, has ananged that all legacies are to have one nature, 
and that whatever the words in whicli an> thing is left, the legatees m.iy 
lawfully follow it up not only by personal actions, but by actions in rem 
and by the action peculiar to mortgages {Jtspotlu'iaria . 'J‘he w'dl-wcighed 
limits of this constitution it is [jossiblc to gather most comi)leieIy b>^iud>ing 
its w’hole tenor. (J. 2, 20, 2.) 

But not even at that constitution have we held that wc ought always to 
slop. Antiquity, we find, limited legacies sintily, but gi anted trusts that 
came down more from the wishes t)f ilie deceased a ncher nature. We 
therefore have thought it nccesstm* to make legacies entiicly equal to 
trusts, so that there should be no diffeience between them. W’liai is wanting 
to legacies is all to be filled up from the nature of trusts, and wliaiever there 
is in e.xcess in legacies is to go to swell the naluic of trusts. But that wc 
may not in this first cradle of the statutes, by setting forth the two as mixed 
up, bring studious youth into any difficulty, ne have thought it noith while 
in the meantime to treat separately first of legacies and afierw.itds of trusts; 
th^ w'hen the nature of both braiuhcs of the law' is known, iluisc thus 
instructed may be able w ith more subtle cars to lake them in tss intermixed. 
0* 2, 20, 3.) 

Definition. 

Justinian defines a legacy as any gift from a deceased jKjrson. 
It need not be made by testament, or even by codicill% for any 
expression of intention to give, to take effect only after the 
donor’s death, constituted a legacy. It will be convenient to 
call legatee not only the person that receives what was in 
technical propriety a hgatum, but also the person that benefits 
by a fideiconimissum. This language has the autlunity of the 
Digest as well as convenienee in its favour. (D. 87.) 

Unluckily there is no generic term correlative to legatee. The 
person bound to pay a legacy was generally the heir (heres), 
not always ; for ev^n legatees and debtors might be burdened 
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with legacies. For all those persons there is no single com- 
mon desi^ation ; we cannot call such persons executors or 
trustees ; and as there are many objections to coining a word, 
we must be content to describe the idea by a phrase. 

Legacy includes donatio mortis causa. (P. 915.) 

It may be necessary to repeat that the following account of 
the law of legacy (including therein both legatum and jiddcom^ 
missum) must be taken to speak from the time of Justinian, 
and that it includes the chief novelties introduced by hie 
legislation. 

R];ghts and Duties. 

A. Rules common to all Legacies. 

(a.) Rights in rem of Legatee. 

The riglit of the legatee was either in rem or in personam ; 
not, as prior to Justinian, according to the form of bequest, but 
according to t!ie nature of the legacy. When a particular, 
determinate, specific thing was bequeathed, the legatee became 
owner of it. But when a quantity of anything was bequeathed, 
the legatee had no riglit to any specific things, but only that 
the heir should deliver the quantity named by the testator. In 
this case the right of the legatee was m persona7n against the 
heir. If the testator left the legatee twenty anrei^ the legatee 
became a creditor of the heir for that amount ; but if the 
bequest was of all the aurei in a particular cash-box, the 
legatee became owner of the particular coins in that box. 
His right was in rem. 

When the legatee had a right in rem^ it accrued to him 
immediately that the heir entered on the inheritance, as if it 
had been directly conveyed to him by the deceased. If an 
interval occurred between the entry of the heir and the death 
of the deceased, the conveyance is rather from the hereditas 
jaeem, tlmn from the heir, to the legatee. (D. 31, 80 ; D. 30, 
86 , 2 .) 

Stichua is beqtiHathed to Titius. Before Titius knows that the legacy belongs to 
him, he dies, bequeathing the same Stichtie by his will to Seius. The heirs of Titius 
did not repudiate tho legacy. Seius is owner of Stichus. (D. 30, 81, 6.) 

Scmpninius bequeaths a horse to Maevius. On the death of Sempronius, his heir, 
before learning whether Maevius would accept the legacy, delivered the horse to Gaius. 
If Maevius accepts, tlie delivery is void, and Gaiuu must restore the horse. (D. 34, 
5, 15.) 

Titius bequeaths Stichus to Seius. before the heir enters, and after the death of 
Titius, Stichus stipulates with Julius for 10 aurei. After the heir enters, Stichus is 
found to be appointed heir in the will of Maevius. Aft^srwards Seius accepts the 
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legacy of Stichna Does Seios become entitled to the 10 eum and also to the 
inheritance ? Inasmuch as the ownership of Stichus is transferred by the entry of 
the heir, it follows that Seius is entitleil to command Stichus to enter on the inherit* 
ance of Maevius, and so acquire it for him. (D. 30, 86, 2.) But Seius was hehl not 
to have been owner of Stichus before that time, and consequently the 10 aurri do not 
belong to him, but augment the inheritance. (D. 31, 38.) 

A slave was bequeatheil to Gaius from Titius as heir. slave stole some 

clothes from Titius prior to his entry on the inheritance.^ If Gaius accepts the legacy, 
he may be sued by Titius for the theft committed by the slave, because nnxa eapnt 
sequitur (p. 167). At the time of the theft the slave l>elong^d to the hrrrtfUtu 
but by the entry of Titius he was iiiimeiliately transferred to (iaius with all bis noxal 
liabilities. (D. 47, 2, 64 ; D. 9, 4, 40.) 

When the legacy of a specific thijg was conditional, t./., 
dependent upon the happening or not happening of a future 
and uncertain event, the ownerHliip \vas not vested in the 
legatee, but meanwhile remained in the heir. 


Stichus is bequeathed to 'ritius if a certain ship arrives from Asia. Seiui. the heir, 
sold Stichus before the ship arrived. Afterwards the ship came in, Tue sale of 
Stichus becomes void, and Titius can reclaim him as his pro]>erty. * 

(b.) Rights m personavi of legatee. Duties of poriionB ou 
whom legacies are imposed. 

L The object of a legatw may be a thing or some act (factum) 
of the heir or other person on wh(jm the legacy is imposed. 

The first duty of such person, tlion, is to deliver the thing to 
the legatee, or to do the act reejuired of him. If the testator 
requires his heir to render any persoiml service, the heir must 
himself do wliat is required ; but in other cases a. sum of 
money may be given to the legatee in discljargc of the duty of 
tlte heir. (D. 32, 11, 2o.) This kind ot legacy is comparatively 
rare, and we need consider only legacies of things. 

1. When a particular thing was bc(|neathed, and it wis not 
the property of the testator, it was the duty of the heir, or 
other person charged with the legacy, to buy and deliver that 
particular thing. If tlie heir or such other j)erson cannot buy 
the thing specifically bequeathed, he must pay its value. 
(D. 32, 30, 6; 1). 32, 11, .17,) 

To this rule, that a specific legacy mn«t be specifically per- 
formed, an exception existed when tlie heir could not obtain it 
without paying an exorbitant price. If the heir got possession 
of the tiling bequeatlieQ, he was bound ;to give it up to the 
legatee, however precious it might be in his. eyes as a family 
heirloom. (D. 30, .71, 4.) When the bequest, however, was of 
a slave, the lieir cc^ld retain the slave, paying the value to the 
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legatee when the alave was a relation of his own, as his father^ 

mother, or brother. (D. 30, 71, 3.) 

When l!he bequest is not of specified things the heir or person 
charged has the option of giving the things or paying their 
value. (D. 34, 2^ 38, 1.) 

2. The duty of the person charged witli a legacy is not to 
give a good title to' the legatee (IX 30, 44, 8),^ but to deliver 
free and unburdened possession (rat'wa po^aessio). 

1®. Does this duty imply that the* heir is bound to release the 
thing bequeathed if it has been mortgaged by the testator? 

If any one leaves as a leg^y a thing bocind to a creditor, the heir must of 
necessity release it. In this case, too, it is held as in the case of what 
belongs to anotlier, that the heir must of necessity release it only if the 
deceased knew it was so' bound. So the late Emperors Severus and 
Antoninus decided by a rescript. If, however, the deceased wished the 
legatee to release it, and expressly said so, the heir is not bound to release 
it. (J. 2, 20, 5.) 

The qucRtioTi turitcd entirely upon the intention of the testator. Tlie presump- 
tion of law was that, if the testator knew the thin^ w’as mortgaged, he intended his 
heir to rcleaw* it ; but' if it be shown- that the testator was ignc)rant of the mortgage, 
it follows that he could not have intended the heir to discharge it, (D. 30, 67.) 
This prssuniption was held equally to exist even w’hen the legatee was himself also 
tho mortgagee. (1). 31, 85.) If tlie creditor had exercised his right of sale, the heir 
pay the ]iri('e of it to the legatee, unless the contrary is proved to ha\e been the 
I iutenthin. (O. 6, 42, 

2®. If the uBufruet of the thing bequeathed did not belong to 
the testator, was the heir bound to deliver tlte thing 'with the 
usufruct? It was presumed that the testator intended so, 
because tho enjoyment of a thing could not be said to be given 
without the usufruct. (D. 31, (»G, G; D. 31, 26.) 

3®. Servitudes (excepting usufruct, if it can correctly be 
described as a servitude) were burdens on the legatee. The 
heir was not obliged to- deliver the' thing released from servi- 
tude, unless tiie testator expressed his intention by employing 
the clause, “ Uti ojdimn^ (D. 30, 69, 3.) The 

distinction assigned betw'eeu these servitudes and usufruct is 
that the latter was essentml to the enjoyment of the bequest. 
(D. 31, 76,. 2.) But it would have been manifestly so iiK^on- 
venieut to require the heir to release laud from ordinary 
servitudes, that no other reason is required. This rule 'u^as 
BO strictly observed, tlmt even when the servitude wtvs due to 
the heir, and thereby lost (as it wMuild be if the bequest were 
conditional, and thus the heir was for a t^e owner of both 
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the servient and dominant land), the heir conld refuse to de- 
liver the land until the legatee re-establiehed the se>vitud*a 

4®, Other real burdens {onera realid). 

The heir was bound to pav all the burdens of taxation and 
the like up to the time of deKvering the lanQ, hut no longer. 
This included rent for State lands land-tax {Urihutum)^ 

ground-rent {solarium), sewers -rate {eloacarium), and water-rate 
{pro aquae forma\ (D. 30, 39, 5.) 

3. The heir must deliver to the legatee not merely the bare 

thing bequeathed, hut whatever else is indispensable to the use 
or enjoyment of it. • 

A testator bequeaths a farm to Titiws, and the usofruct of atljoinini? farm to 
Maevius. There is no access to the latter farm except thro«i;h that hequeathwl to 
Titius. Titins is not entitled to possession until he guarantees |:>ennission to Maevius 
to pass through his land. (D. 33, 2, l.'», 1.) If the heir surrenders the farm to Titius 
without exacting this promise, he must at his own expense buy a right of way from 
Titius and deliver it to Maevius. (D. 30, 44, 9.) ^ 

A testator by codinili lie<iueathed to the citir.cns of Tivoli the free use for ten 
months in the year <if the Juliati hath adj(dning his house ; the baUi to he kept in 
good condition by his heirs. 'Phis include.s the cost of rejnurs, and everything neces* 
sary to enable the public to enjoy the bath. (D. 32, 3r>, 3,) 

4. Is the heir entitled to accessions, or bound to m«^ke good 
losses in things specifically bequeathed ? The rule is that the 
benefit of all additions and accessions goes to the legatee, while 
all losses fall upon him, except in so far as they are due to the 
act or default t>f the heir. 

A testator, after making a will and bequeathing his 'I’itian fawn, adrl^ «onno land 
tS it. The whole lielongs to the legatee. (J). 30, -^4, 2.; In hke manner, tho legatee 
suffers the 1(»S8 if the testator takes aw.ay a field from the farm, (I>. 30, 24, 3.) 

A fl<»ck is he.iueatbed. The increase in Uie flock is in favour of the legatee. 

(D. 30, 21.) 

A testator bequeaths a piece of land, and afterwards builds on it. The building 

is also includeiJ in the legacy. tD. 31, 39.) 

After bequeathing a statue, a tesLaUir adds an arm to it. The whole goes U> the 

legatee. (D. 34, 2, 14.) 

A testator bequeathed U> Titius a sum of 10 aur« due to him 1^ the heirs of Oaius 
Seius, and he desired his iieir to transfer to Titins his action against the heirs, and the 
pledges he held in security. His heir must transfer the action for the iiUerest as well 
as the 10 aurti. (D. 32, 84, pr.) 

An heir cut down trees on land bequeathed, or pulled <low'n jiouses, or ij 
a servitude on it, or released a servitude due to it ; in all these cases he must 
compensation to the legatee. (^. 7, -0, 2.) 

5. Duty ot the heir in respect ^f the produce of the thing 
(frucius, causa). 

In the first plaoe, it is obvious that the income and adveu- 
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titious gains obtained from the thing bequeathed during the 
lifetime of the testator cannot be claimed by the legatee. 
(D. 30, 91, 6.) 

Exception , — If a flock is left as a legacy, and it afterwards comes down 
to one sheep, what remains can be claimed by a vindicatio. When a flock 
is left, those sheep as well that after the will is made are added to the flock 
pass (as Julian says) with the legacy. For a flock has one body, though 
it is made up of separate individuals ; just as a house is one body, though it 
is made up of the stones that hold together. When a house, then, is left as 
a legacy, the pillars and marbles that after the will is made are added, go 
(we say) with the legacy. (J. 2, 20,- 18-19.) 

The question, then, is as to the time between the death of the 
testator and the acquisition of the legacy by the legatee. In 
one case the question is easily determined. When a thing 
belonging to the testator is bequeathed to a legatee, and the 
legatee becomes entitled aer owner on the entry of the heir, it 
follows ‘^hat prior to the entry of the heir the legatee is 
entitled to nothing, and after that, as owner; he is entitled to 
everything. • When, however, a thing is specifically bequeathed, 
but the legacy is not to take effect until after a certain time, or 
until a condition Imppens, lor that period the heir' is entitled 
to the poesession and the income {fructus) and casual gains 
(causa), 

A tantator bequeathed certain Rlavcff by name to Iuh sister on trust to give them to 
her children on her death. During her life certain slaves were born of those con. 
tained in the legacy. I'hese, it was held, a ere not included in tlie gift of trust to the 
children. (D. 32, 41, 10.) 

•I 

A distinction 'vVas, however, dra\\Ti when the legacy was not 
conditional, but only postponed, say for ten years. If the delay 
was intended to be a benefit to the heir, the heir was entitled to 
the income and profit for the ten years ; but if it was for the 
benefit of the legatee, as a postponement until he reached the 
age of puberty, then the whole profit of the ten years must be 
given up to the legatee. In this respect the heir was purely a 
trustee. (1). 31, 43, 2,) 

When a legatee had a right iu rm, he became entitled to the 
fruetus from the moment the ownership vested in him, although 
the crops had just then come to maturity. (D. 22, 1, 42.) 
This was the rule even if the ground had been prepared and 
sown by a tenant, who, however, had an action against the 
heres upon his contract. (D. 30, 120, 2.) 

When the legatee had only a right in personam, the rule was 
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Bomewhat different. He was not entitled to the income or 
produce necessarily from the moment when the legacy became 
due. He became entitled only Avhen the heir refused or 
neglected to perform his duty. Unless there was a breach of 
duty {mora) by the heir, and undue delay ii4 perfunning his 
obligation, the legatee had no claim for arrears of income or 
interest. (Paul, Sent. 8, 4.) 

When the heir is required to restore the income { fr%ivtus), 
what he must restore is not the income he actually obtained, 
but the income that the legatee could have obtained if he had 
been in possession. (D. 30, .‘»9» 1.) ^ 

II. The person charged with a legacy must make good any 
loss sustained by a legatee through his misconduct {dohts) 
or negligence (culpa). Thus if the heir delays entering upon 
the inheritance in order to hurt the legatee, he must pay com- 
pensation. (I). 7, 1, 35, pr.) 

As to the degree of care required, an iinj>ortant distii^ction is 
drawn by Africanus. lie says that if the pt^rsotv charged with 
a legacy derives no benefit whatever under the will of the 
deceased, but is asked to give up all tliat he gets, such a person 
is to be responsible only for actual misconduct (dalus)^ not for 
negligence (culpa). Ihit if he derives any benefit under the 
will, he is bound to exercise the care of a good patvrfauiUiaH, 
(D. 30, 108, li ; D. 30, 47, 5.) \fricanu8 supports this vi(‘W 
by the analogy of honae fuJci contracts. If only one of the 
contracting j)arties derived any benefit from it, he (‘onld not 
require iVom the other any resjuniNil ility except for miscon- 
duct (doius); but if both gained by the contract, each was re- 
sponsible also for due diligence. 

In tlje absence of negligence, tlie person charged was not 
liable to make good the loss of the thing bequeathed, Ihit if 
the loss occurred after he had faiU d to perform liis obligation 
(mora), or by his ow^n act, even if an innocent one, he must 
make good the loss. (D. 30, 108, 11 ; D. 32, 2(i.) 


If the thin" left as a lejjacy perishes without any act on the part of the 
heir, it is on the legatee the loss falls. If also another man’s slave, without 
any act on the part of the heir is manuniuicd, the heir is nf)t Ihit if 

a slave belonging to the heir is left, and the heir manumits him, he is liable, 
as Julian wrote ; and it makes no ditTercnce whether he knew or did not 
know that the slave had been left as a legacy through him ; nay, even if he 
gave the slave to another, and the man to whom he vs as given manumitted 
him, the heir is liable, although he did not know that the slave had been 
leftiOS a legacy throu^j!) him. Ut 2, 20, l6.) 
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III. Written instruments showing the title of lands be- 
queathed, may be kept by the heir, and the legatee cannot 
demand them ; but the heir must give sureties for their pro- 
duction when required in the interest of the legatee. (C. 6, 
42, 24.) 

(O.) Duties of Legatee = Rights in personam of the person 

eliarged with the legacy. 

Is the legatee bound to make good to the heirs or persons 
charged with the legacy what has been spent for the preserva- 
tion of the thing bcqueaMied ? The legatee was not bound to 
pay even for necessary repairs, because the right of the heir 
or person charged to take the produce or income was a suffi- 
<;icnt equivalent. (D. 30, 01.) But when the expenditure 
went to the root of the bequest, the heir had a right to com- 
pensation. Thus, if without the fault of the heir (D. 30, 59) a 
house bequeathed was burned down, and he rebuilt it, he is not 
bound to give up possession when the legacy falls due, unless 
‘compensation is made to him on an equitable scale (D. 30, 58); 
and even after surrendering the property without obtaining 
compensation, be can bring an action against the legatee 
on the ground that he lias paid to him mure than was due. 
(D. 30, GO.) 


B.— Bulks appltin’g to Particular Leoacies. 

Tlie duties of the heir and the rights of the legatee had one 
common origin in the wdll of the testator, and their limits 
were simply a question of interpreting that wdll. To a certain 
extent, therefore, no universal rule can be laid down, because 
each testator had a right to have his wdll interpreted by itself 
so long as he kept within the limits of the law. Still one 
testament was necessarily very much like another, and legacies 
ran in grooves. lienee the langtiage of testators came to be 
tried by the standard of legal custom, and it might happen 
that an incorrect use of terms defined by custom would cause 
the testator’s will to be interpreted eiToneously, and so defeat 
his intentions. But custom Avas never setup as an absolute 
tyrant ; it Avas accepted as a guide only if the testator had not 
clearly shown a different intention. The legal interpretation, 
or rather the interpretation arrived at from considering a 
multitude of wills, took rank only, as a pitsumption of law 
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which by clear and conclusive evidence to the contrary might 
be rebutted • 

With this explanation we may proceed to notice the chief 
examples of legacy in the Roman law, and in doing so shall 
follow the arrangement of rights adopted in the present work. 

A. Lepracy of Rights in rem over Human Beings - Slavery. 

B. Legacy of Rights in ran over Things. 

(a.) Unqualified Ownership. 

(b.) Qualified Ownership. 

(c.) XTsufruct. 

•O. Rights fn personam. 

IJ. Legacy of Ihvcdiias. ^ 

A. Rights av over Human Beings — Slavery. 

The -chief disfincfion that occurs in legacies of slaves is that 
between nei'vi nrhani and servi rustici The latter were either 
agricultural labourers or attached to farms, the urban slaves 
were rather personal attendants on tlic owner. (1). 11?, (>(), 1.) 
But the real test was the custom of the owner. I'he urban and 
rural slaves were supplied witli diflerent kinds (xf food, and tho 
household accounts kept tliem sejxarate. The evidenca^ derived 
from this source was considered iu(»Bt satisfactory. (I). Dd 
pr.) 

If a man leaves as a legacy female slaves with their cliilclrcn as well, 
evnen if the female slaves die, their offspring goes w ith flic legacy. It is the 
same if ordinary slaves arc left, and the slaves of those slaves {vimrit) as well, 
so that even althoughthe ordin^iry sla\cs die, yet their slaves go with the legacy. 
But if a slave is left, and his pt culium as well, by the death or manumission 
or alienation of the slave, tlie legacy of the pt\uiiuiny too, is extinguished. 
(J, 2 , 20 , 17 .) 

u. Rights av hem otTKR Tiiingr 
(a.) Unqualified Ownerfehi]i. 

I. Auimals. 

Cattle {Pecus) includes all antmala that feed in flock* or herdn, including awine. 
(D. 32, 65, 4.) 

Sheep {Oi-M)doe« not include hirnhs (Paul, Sent. tJ, 6 , 74) nor rams. (D. 32, 81, 4.) 
Lambs {cujni) were generally so calleil until they w-ere a year ohi (Paul, Sent. 3, 6, 74) ; 
but the iisage varied — in some pla<-es until the first shearing. (1). 32, 65, 7.) A 
legacy of lambs, therefore, appli^rd to differoot ages, siceording 1 k> the cuHtom of the 
place. 

A legacy of hirrln (A reg) inoliided aviaries, geese, pheA'iante, and ftfwls, but oot 
the slaves that watched them. (D. 32, 

Jl. Legacy (»f [jauds or Houses. 
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Land or houses might be bequeathed simply or with their 
appurtenances. 

1. Simple legacy of farm or estate {Fundus), 

A legacy of a farm is a gift of the soil, buildings, and fixtures 
{quaecumque injisia inaedificataque sunt) (D. 33, 7, 21), but not 
of the moveables on the farm. (D. 10, 1, 17, pr. — 11.) A legacy 
of a house included tlie land on which it stood, and a legacy of 
laud included the house built upon it. (Paul, Sent. 3, 6, 68.) 

Tlie boundaries of a farm were determined by the views of 
the testator, wliich, if necessary, were to be ascertained by 
extrinsic evidence. ^ 

“To my sister Tyrarma I leave my Orecian farm, with the stable anrl all the rural 
stock.’’ l)ofH this include meadows for pasture which were bought by the testator 
along with the farm, and used in connection with it? If, according to the usage of 
the icHtator, these ineadows were included in the name uf the farm, they pass to the 
legatee. (D. 33, 7, tiO, 7.) 

Amongst other lands, Titius bequeathed to his nephew the Seian farm. For con- 
venience, 14 ’ order to get a tenant, the testator let out this farm in two })ortionH, id 
which one was designated the U}»per Seian, and tlie other the Lower Seian farm. 
iJoes the nephew get both of them ? Paul saui, in the absence of proof that the 
testator intended to l)e(|ueath one only, the Upper or the Lower, both went to the 
legatee, because all the land was hehl under one name (Seian Farm). (D. 31, S6, 1.) 

A testator lieciueathed to his l)r<ither two farms — of Cassius and Nonius, with their 
osier-beds and woodlands. Poes Ihis include osier-beds and woodlands not embraced 
by the names of the farms, but which adjoined the farms, were ])urchasetl at the 
same time by the testator, and are neces.sary for the cultivation of the farms ? Scaevola 
replied in the negative, and said that notliing pas.sed to the legatee but what was 
incliniod in the designation of the farms. (D. 33, 7, 27. f>.) 

“To 'J’itius I give and bequeath my Seian lauds,' just as they were purchased.’’ 
The purchase referivd to included lands know'n us Gabiau. This is not enougii to puss 
them also. The best evidence is tJie accounts and correspondence of the te8tat«#r 
showing whether he called these lauds also by the name of Seian, (D. 32, 91, 3.) 

2. Legacy of a farm witii its stock {fundus cum Inst niniento). 

“ Jnstntmmtum ’’ included everything on a farm placed there for the purpose of its 
cultivation, and necessary for the cultivation. It thus included ail the implements 
required for sowing, ]»lanting, or preparing the crop — as spades, ploughs, pruuing- 
hooks, etc., for gathering the erop — jvs sickles, scytlics, panniers, etc., and for storing 
the crop. (U. 3.3, 7, 8, pr. ; D. 33, 7, 12, 1; IX 33, 7, 12, 10; P. 33, 7, 18, 3.) 

Alfenus was of opinion that in'^trumrntum apjdicd only to implements, and not to 
animals or slaves, but Ulpian held this to be an error ; but live stock w'as included 
only iu so far os it was required for the cultivation of the farm. (D. 33, 7, 12, 2.) 

Thus if a flock of sheep is bequeathed, and it was bought for the sake of the 
mutton and wool, it is not included in ** mgttumt ntum j ” but if the land is fit only for 
sheep, then the sheep are included, as by them alone can the produce of pasture be 
obtained. (P. 33, 7. 9.) Again, if the land is used for bees, both bees and hives are 
contained in “ insfrumrafum.” (1). 83, 7, 10.) The same is true of birds reared and 
kept in islands on the sea. (D. 33, 7, 11.) If the princi{)al value of the estate con- 
tisted in fishing, fowling, or hunting, then the dogs, and gamekeepers (being 
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and al] the necessary apparatus, are included in the befpiest. (D. 33, 7, 12, 12 ; D. 
83, 7, 22, pr. ; Paul, Sent 3, 6 , 41.) , 

The slaves used for the cultivation of the land, as also the bailiff \viUieu$) and 
overseers {numUores)^ are included in “ instrumentum ; ” the latter only, however, when 
they were bound to give up the whole produce to their owner, receiving such mainten- 
ance as he thought fit ; not if they cultivated the farm for a fix^d rent. (1). 33, 7, 18, 
4 ; D. 33, 7, 20, 1.) When any of these slaves, or others emi^loyed exclusively on the 
farm (D. 33, 7, 12, 5), were included in a legacy of ** ifutrummtum/' tbeii wives and 
children also passed to the legatee, in order to avoid the harshness of breaking up 
their families. (D. 33, 7, 12, 7.) 

These things fell under the general description of “ inatrumentum ” only when they 
were on the farm, and destined to remain there for its use. (D. 33, 7, 12, pr.) The 
mere fact that slaves attached to a farm were accustomed to be let out part of the 
year for hire, does not, however, take them out of category of “ inatrumentum.*' 
(D. 33, 7, 12, 8.) So if they were taken away by the tc^UiUtr to attend on him for a 
temporary purpose, when farm o])erations were suspended, they still were considered 
as part of the stock of the land. (D. 33, 7, 27, 1.) 

3. A legacy of a farm with its furnishing {/uitdus in.^tructus), 

** Inatrumentum ” involved the ide.i of a menna to an end, but that end was to get 
the use of the land ; it did not inclutie hou'ieludd furniture {auppdltx). •“ Fundua 
inaiructua^" although there was some variety of opiniim on the aubject, sfcina to have 
been considered as including not (»nly inMrununtum'' but everything pn'parod for 
the comfort or pleasure of the owner. {!>. 33, 7, 12, 27.) Such a legacy, therefore, 
includes the furniture of the farm-house, the clothes, gold, ailver, wine, ami utenailaof 
the testator (1). 33, 7, 12, 28) ; also the domestic slaves (L). 33, 7, 12, 3>r>) ; tl»e ImjoUs 
and library (D. 33, 7, 12, 34) ; but not the crop ready for the luaiket, (U, 33, 7, 
12, 30.) 

These things, however, are incliided only if they are ))ermaneutl) assigned {tion 
temporia cauaa) for the furnishing (»f the farm. ((J. 6, 38, 2.) 

4. Legacy of a house simply. 

A legaev of a house includes a ' garden having an access to the hon,s«-, if it was 
bought for the jmrpose of increasing tiie utiraetiun of the hi>use, and not as a market- 
garden. (D. 32, 91, 5.) 

5. Legacy of a house cum infitrumento. 

This includes whatever moveable is attached to a hou^e for protection from tlie 
weather or tire, but not picture'^ and the like used only for urnainenl ; nor windows, 
unless they are intended for shelter. (D. 33,7, 12, 10.) liut it includes vinegar stored 
for the purpose of putting out tires. (D. 33, 7, 12, IS.) Statues, if tixed, puss with 
the house as part of the immoveable. (D. 33, 7, 12, 23.) 

6. A legacy of a house furnished (domua insiruciu). 

This embraces all instrumenta, and abo the various classes of household slaves. 
<D. 33, 7, 12, 42.) 

Nothing pa*ised by a legaev of land or bouses, except the immoveablua and fixtures, 
nnleits thev were expressly or by implication contained in the gift. (U. 33, 10, 14.) 

“ As it is ” (strut eat), is a legacy of implements and furniture. (I>. 33, 7, 27, 4. ) 

** Uti uptimus maximusqae eat" has not the same eifect unless a contrary in- 
tenti^ appears. (D. 32,^3, 4.) ^ 
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The additloa " afi ponedA ** is indecisive, and leaves open the question for argu* 
mentiUpon the particular wilL (D. 83 , 7 , 20, 9 .) 

** To Gaifis Seius, my 'foster-son, I wieh to be given such and such farms as they 
are furnished (Un ut imtrueti Bunt\ and the upper house.” Held that (the house also 
is bequeathed «with its iumishings, ^unless a contrary intention is shown by the 
testator. (D. 7 , ^ 50 , 2 .) 

If a farm fully s*tockfd {fundus •insiructois\ or with the stock {cum 
instrumentd) as well, is left as .a legacy, it is the same 4 for if the farm is 
alienated, the legacy of the stock too is extinguished. (J. 20, 17.) 

Paul explains, however, that this is . merely a presumption from the language 
employed ; so that if the legacy were fundus et instrumentum or fundus instructuSf 
the alienation of the farm does not take away the, legacy of the stock {instrumentum) f 
but Labeo agrees with the text. * (D. 33, 7,. 5.) 

7. A form of legacy closely resembling those described was 
made when a farm or house was bequeathed with whatever 
should be found on the premises at the time of testators death. 
{Domnin (jnapque mea ihi erunt qunm moriar,) 

Suclf a gilt includes the household slaves (D. 31, 32, 2), and 
money deposited in the house for safety (D. 32, 70, 1), but not 
money kept for loan (H. 32, 41), nor the claims against debtors 
{nomina), (I). 31, 8<1, pr.) ; nor the written securities of debtors. 
{IK 33, 7, 18, 14 ; D. 32, 02, 1.) 

The gift includes all that forms part of the appurtenances 
of the house, although .they are not actually present at the 
moment of testator’s death .; and, on the other hand, excludes 
wdiat is only accidentally present. (D. 32, 78, 7..) 

“To my freodwonian, Paiujihila, I wish to be given my Titian Farm, with its 
ntock, and whatever is on tlie premises at iny death,” Sticlms, a slave attached*to 
the farm, was scTit away a year before the testator’s death for instruction, and had 
not returned. Held thatSticluis belongs to I’ampliila, unless the separation of Stichiis 
from the farm was intended by the tei»tatur U) beJinaL (1). 33, 7, 20, € ; D. 32 
7H. pr.) 

“ l>t my heir give to Titius the Cornelian Farm, ajid the slaves that shall be there 
at my death.” A female slave belonging U> the farm ran away, and duringdier flight 
had a<^child. She Inwl not relumed at testator’s death. Held that l>oth shejind the 
child belongetl toTiti»»s. (D. SO, 84, 10.) 

“1 direct Pampliilus, my fTOedman, to pick out and resen’^e for himself «my Titian 
Farm and the little Sempronian property, with the stock, and whatever shall be there 
on my <Joath ; and also the slaves that live on thofaim, exoeiit those I may manumit.” 
This legacy includes the money left on the farms. The testator had had on the 
premises a stwk of wine that he had sold when alive, and actually received one-third 
of the price. Held that the rest of the wine not deli voreti belongs to Parnphilus. 
This carries the -testattw’s liberality further, as 'bequeathing what had actually been 
sold ; but the testator was presumed to have this intention towards a freedman, who 
was a favoured person. (D. 33, 7, 27, 3.') 

III. A legacy of furnituie {supeile^). 


V 
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Fnraitiire {tupeOex) is deEned to meftn tbo ordinary things reqniisd for the nse of 
» house, but not plate or garments (D. 88, 10, 1) ; or what is included in any other 
of the well-known kinds of legacy, as provisions, ornaments, silver goblets, \i^itten 
securities, etc. (D. 88, 10,..3 ; D. 33, 10, 6, 1.) In early times of ^>overty* even articles 
of furniture, if made of ivory or other valuable substance, or studded with gems, were 
not considered to be contained in- this legacy,, but with the growth of wealth this 
scruple was removed. (D. 33,. lOj 7, 1.) • 

IV. Legacy of aliment.- • 

t 

Such a legacy includes a due supply of food (ci7*a)’Mr), clothes^ ami houee rooui, 
because without these life cannot be sustained. It does not include, however, ctjst of 
education (D. 34, 1, 6), unless such is j»roved to have been the testator’s intention. 
(D. 34, I, 7.) It includes also an allowance of water, m places where water is sold. 
(D. 34, 1,1.) ^ 

The quantity to be given was tlie same os the testator had been accustomed to give ; 
if he had not begun the aliment, then the amount is to bo fixed with reference to his 
wealth, and to the degree of affection he had for the legatee. (<1). 3 t, 1, pr. ) If 
it varied in the lifetime of the testator, tlicn the measure is what ho \v»is accustomed to 
give towards the end of his life. (1). 34, 1, l-l, 2.) If it was hiacustuui, the allowiuice 
may be demanded in money. (D. 34, 1, 9, 1.) 

If the testator fixed no limit to the duration of the legacy, it must he continued for 
the life of the legatee. (D. 34, 1, 14, pr.) If it was left until the legad^o reached 
puberty, a special interpretation was put upon the gift by Hadrian--' namely, that it 
should be continued for boys up to eighteen, and for girls to sixteen, t^). 34, 1, 
14,1.) 

When the duty of furnishing ailment was iinpoNcd on several heirs, a certain 
inconvenience resulted in each being rcMpured to gi voids small contributum, ami there- 
fore, according U) rescripts of Antoninus Pius, if the testator had not c<*nfincd the tddi- 
gation to one of the heirs, an aq»plicati<m v!U» to be made to the jiitlgu to arrange so 
that one heir alone should be liable fur ofliineut to one person. (i>. 34, 1, 3, pr.) 


V. Akin to the abovx? is a legacy of provisions {^j>enus). 

Tins is a legacy of wdiat may be eaten or <Irunk, pr<»visiiin for the sujiport of a 
fiijliily, iiicloding slaves and carriage h''i»cs ( 1 >. 33, P, 3, pr.) j also what is rc<|uircJ 
for use of friends, guests, clients, etc. (H. 33, 9, 3, ti.) 

VL Legacy of wheat, wine, <*iL 

If a given quantity of wine, <31, or win at is bcquc.'ithcd, and none » left by the 
testator, the heir iim>t purchase the qnan: itv an«i giv. it to the le-atce. 1 1). 3.3, C, 3, j»r.) 
If no quantity is gi>e«ificd, tlu n llie legatee get-s all tnutisleft l>y the tcHlator. (U. 33, 
6, 7, pr.) In respi'cl of quality, if none is mentionirrl, tl»e ln*ir is not bound to give 
the quality that the testator w.is nccu-.toimjd t >, or was* usually fuurul m the ))lace 
where he lived, but any <|ualiiy he pleased. (1). 33, C, 4.) 

**Wine’' includes all beverage* that tlie testator was accustomed to signify by 
that same. (D; 33, 6, 9, pr.) 

“Old wine" is to l>c interpreted l»y t!ic usage of the testator (D. 33, C, 9, 4) ; but 
if none such api^ears, then all wine tliat wiuj a 3 ear old or upwards, i.e., v»as not new. 
(D. 33, 6, TQ-n.) 

A legacy of wine indudcji the casks in which it is contained (D. 33, 6, 8, 2), but 
not thoec butts (doUa) that were used only fur containing the wine in the course of its 
preparatioiL (D. 33, 6", 15.) 

YXI. A bequest of Igooks included all volumes, whatever the material on which 
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tJwj w«si wr^bten, bwt not the book-oMe. (D. 32, 52, pr. ; B. 32, 52, 8.) A lagacy 
of a library inoludea the books. (D. 82, 52, 7. ) 

VIII. O^ier common fpeoiei of l^^acies were of firewood {lignutn)f material for 
building (materia), (D. 82, 65, pr.) ; wool (D. 32, 70, 9) ; jewellery (o;*nam«ita) (D. 
84, 2, 25, 10) ; gold and diver (Paul, Sent. 8. 6, 86 ; D. 84, 2, 19, 13) ; aUver 
Tesseli (toia) (Paul, Sent 8, 6, 86) ; clothee (vestis) (D. 34, 2, 23, 1) ; women’s toUette 
(Wfindu# mvliebrie), fD. 34, 2, 25, 10) ; or, more generally, whatever is specially 
asdgned for the use or « service of women (uxorie causa parata)» (D. 32, 45 ; D. 82, 
49, 8 ; D. 84, 2, 13.) 

(b.) Qualified Ownership. 

1. Legacy of peculium. 

This legacy includes only what remains after the claims of the master are satisfied. 
(D. 33, 8, 5.) Deduction must also be made for damage done by the slave to a 
fellow'slave (D. 33, 8, 9, 1) ; or W a debt due to a fellow-slave (D. 83, 8, 8, 2) ; or to 
the heir. (D. 33, 8, 6, 6.) The heir, moreover, is not obliged to surrender peculium 
until he obtains an indemnity against the creditors of the slave (credUores peculiares). 
(D. 83, 8, 18.) 

1. Are sums due by a testator to a slave included in a legacy 
of peculium f 

The same Emperors (Severus and Antoninus) decided by a rescript, that 
by a legacy of the peculium it is not implied that the slave can demand for 
himself the money he has spent on his master’s accounts. (J. 2, 20, 20.) 

This rescript is criticised by lUpian. (D. .’3, 8, 6, 4.) He asks why should not 
the slave be entitled, if such w.n.s tlu intention of the testator? (In the will of the 
testator was llui solo foundation of the law of legacy.) At all events, says Ulpian, the 
alave must be allowed to set off* what the master owes him against what he owes the 
master. (That is consistent with the terms of the rescript.) Again, says Ulpian, 
suppose the master has acknowledged in writing the amount he owes the slave, is that 
sum not to be iiicliuled in the legacy? Pegasus, Nerva, and Atilicinus took the 
negative, which was also adojited by Ulpian, in deference to the rescript. 

Gneus Domitins be<|ueailied to his daughter her ptculhim, and an annuity he was 
wont to give her, but had not paid for two years. In his accounts, however, the 
charged himself as her debtor for 60 aurci. According to the terms of the rescript, 
that sum could not bo recovered by the legatee. (D. 33, 8, G, 4.) 

A testator bequeathed to his slave Stichus his freedom, 10 aurci, and his peculium. 
At the time of his death Sliehus had spent money out of his peculium on his master's 
business, and it was the custom of his ui.'u.ter to repay him such excess. Held that 
the heirs must do the same. (D. 33, S, 23, 1.) 

A slave bought his freedom and paid a sum to his master. Before the manumis- 
sion was executed the master died, bequeathing to the slave his freedom and peculium. 
Is the money paid for bis freedom to be included in the peculium t If the testator, on 
receiving it, at once credited it to himself os money recei\ed, it was no longer 
peculium ; but if, pending the formal manumission, be continued to regard it as the 
property of the slave, it remains [KcuUum, and must be given up to the slave. 
(D. 40, 1, 6; D. 33, S, 8. 5.) 

A father bequeathed to his daughter, who was subject to bis potestas, her peculium. 
After the will was made ho recovered sums due to the daughter and credited them to 
his own account. This is presumptive evidence that he did not reckon them part of his 
daughter's peculium, but it is open to her to prove that he bad not that intention. 
(D. 34, 4, 31, 3.) 
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2. Increase and decrease of peculium, 

\pecuHum is left as a legacy, then without doubt all that is added to 
it or lost from it, in the life of the testator, is so much gain o^ loss to the 
legatee. But if after the testator’s death, and before the inheritance is 
entered on, the slave acquires something, Julian says that if it is to himself 
when manumitted that the peatlium is left, then all thsft is acquired before 
the inheritance is entered on goes to the legatee, betause the legacy vests 
from the day the inheritance is entered on ; but that if it is to any outsider 
that the peculium is left, those acquisitions do not go with the legacy, 
unless the increase is one to property forming part of the peculium, (J. 2, 
20, 20.) 

Julian Bays that all additions up to the entry of the heir go to the slave if he is 
legatee, but that the pendium is, so to speak, arrestal at the time of testator’s death, 
when another person is the legatee. Nevertheless, if the peculium consists of slaves 
{vicarii) or cattle, the offspring of such slaves or cattle bom after the death of the 
testator went to the legatee. But the legatee could not claim what accrueil from the 
labour of the slave, or gifts made to him. (I). 15, 1, .57, 2.) The distinction was based 
on the presumed will of the testator. When the tt^ntator manumitted a slave and 
gave him his peculium, it was to be supposed that he meant the whole of it to go to 
him, but where he left it to another there was no reason why the rule a^diuable to 
other legacic s should be departed from, although in this case also the legatee \vouId 
get everything if he could prove that the testator meant him to have it, (1>. 83, 
8 , 8 , 8 .) 

If the slave gets his freedom, not at once but conditionally, the peculium is reckoned 
with all accretions up to the moment when he becomes free. (I>. 15, 1, 57, 1.) 

3. Wlien a manumitted slave gets his peculium. 

Unless, too, the peculium is left him as a legacy, it is not clue to a 
manumitted slave ; and this although if his master manumits him in his 
lifetime it is enough if it is not taken away from him. So the late Lmperors 
Severus and Antoninus decided by a rescript. (J. 2, 20, 20.) 

• The same Emperors decided by a rescript that the slave’s peculium is left 
him w’hen he is ordered to be free if he gives in his accounts and out of it 
pays those that are outstanding. (J. 2, 20, 20.) 

Freedom was bequoalhed if a slave rendered his accounts ond paid 100 aurei. It 
W’as implied that he was not to give more. But a elaiise that the nianuniitted slaves 
should be inrxeuggi (literally, rt leased from accounts) did not imply a gift of the 
peculium, but signified only that the aecomitK were not to be scrutinised too clohclv, 
and that the slaves were not to pay for their carelessness or neglect, (il. 33, 8, 
23, 2.) 

II. Legacy of Dowry ( Dos), 

A legacy of a dowry to a wife included only what could bo 
recovered by an actio de dote. 

If a husband leaves his wife her dowry, the legacy takes effect ; because 
a legacy is something fuller than an action for dowry. (J. 2, 20, 1 5.} 

But if he leaves as a legacy a dowry he has not received, the late Lmperon 

5 
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Severus and Antoninus decided by a rescript that if the legacy is uncon- 
ditional it does not take eflfect, but if a fixed sum of money or some deter- 
minate obj^t or deed of dowry is pointed out to- be first taken as a legacy, 
then the legacy takes effect.. (J. 2, 20,. £> 

Julia gave a dowry to Gaius on his marriage with her daughter Seia, and stipu- 
lated for the return td it. Gaius bequeathed the dowry te> his wife. She cannot 
recover it unless it was <tLearly proved that the testator intended his heirs to> pay the 
amount to his wife as well as^o repay it to her mother. (D. 33^ 4, Ifi.) 

A husband bequeathed to his wife “ so much as he had got, namely SO aureL” He 
had got really only 40. Held that 50 was duo by the legacy. (D.. 4> 6, pr.) 

A husband got slaves for his wj'feh </owry, and bequeathed to her money in lieu 
of them. The siaves died in the husband^s lihiime, and the wlfo survived him.. 
Held that she was entitled to the money bequeathed. (D. 33, 4 


(jC.) Usufruct, etc. 

If a usufruct is given simply, it is regarded as a single legacy 
held for lift\ but if it is given from day to day (i/i dies singiUos), 
or in annual instalments, it is regarded as a number of succes- 
sive legacies, according to the interpretation put upon annuity. 
(D. 7, 3, 1, pr.) A usufruct may be bequeathed of all the 
testator s elfocts, moveable or immoveable. (D. 33, 2, 37.) 

It was ofteu difficult to determine whether a testator meant 
to give a legatee a usufruct or the ownersLip. 

I bequeath to Gaius Seius the annual pioduoe of luy form.” This is a legacy of 
a ubufruct. (D. 3:?, 2, 41.) 

“ I bequeath to my wife the rents {rnlitus) of my farm for life." This is not a 
usufruct, it is only an annuity for life ; that is, not a right in’retHf but only a right in- 
personam. (1>. 33, 2, 38; 1>. 33, 2, 22 ; H. 33, 1, 21, j)r.) 

“ 1 bequeatii to Semprouius a sixth of the proceeds of sale of the fruits and vege- 
tables of certain laud. ’’ This is not a usufruct, but only a legacy of an annuity to tht 
extent of one-sixth. (L). 7, 1, 58, l.)> 

** 1 desire that my slave Seurpus should work for my concubine Seuapruma.** Thia 
is a legacy of the usufruct of ^corpus simjdy. (P. 33, 2, 24, 1.) 

A testator apjtointed his sons heirs, and bequeathed to his wife apparel, her toilette 
materials, wool, flux, linen, and other tilings, and added, “ 1 wi.-h the ownership o£ 
these things above lueutioncd to revert to my daughters or the survivors of them.’^ 
This does not limit tlie wife’s interest to a usufruct, but makes her a trustee for the 
daughters on her deaths (D. 33, 2, 39. 1 

a Legacy of Rights is 

I. Aiimiity. 

An annuity is a right to an annua) or monthly sum for life-, 
or for a tixed or indefinite time. (D. 33,.!, 18, pr. D. 33, 1, 23.) 
It is contrasted with usufruct. 

1. A usufruct is on« legacy, however long it may last. An annuity is regarded aa 
a number of auooeaaire higacies for as many years aa the airnnitant Uvea. (D. S6; 
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2, 10.) payment is nnconditionali bnt each succeeding payment is snbjeot to 
the condition “if the annuitant lives,** so that on the death of the annuitant it<Apiret. 
(D. 88, 1, 4 ; D. 83, 1, 12.) The same construction was adopted in patia (D. 2, 
14, 62, 8), but the opposite rule prevails in annuities created by stipulation. (D. 

39, 686, 7.) In stipulate the juris vinculum could not be broken by mere lapse of 
time. ^ 

If you make a stipulation of this sort, “ Do yqp uhciertake to give me lo 
aurct a year as long as I live ? ” the obligation is understood to be simple 
and unconditional, and is binding for ever. For a debt cannot be due for 
a time only. But your heir, if he claims payment, will be repelled by an 
exceptio pactu (J. 3, 15, 3.) 

2. An annuitant is entitled to payment for the whole year if he lives only a 
part of the year (D. 33, 1, 22) ; so that if the aftmiitant lives but one year and a 
day, two years’ payment will be due. (D. 33, 1, 6.) The usufructuary is entitled 
only to what he gathers. (D. 33, 1, 8.) 

8. A usufruct dates from the entry of the heir, an annuity from the death of the 
testator ; so that if the heir should not enter for years, the annuity would still be due 
from the testator’s death. ^D. 36, 2, 12, 3.) 

4. Prior to Justinian a usufruct was lost by any change of status, and testators 
used to guard against this by providing that as often as the legatee shoAd suffer a 
change of status, the usufruct is re-granted to them. But nn annuity was not lost 
by cliange of status so long as the legatee was free, (D. 33, 1, 8.) 

IL Legacy of securities {chirographa), 

A legacy of the written security {cfiiroomphum) implied a 
legacy of the amount due by the testator’s debtor (D. oO, 44, 5 ; 
D. 32, 59), but a legacy of the amount due does not imply a 
gift of the cliirograph. 

The duty of the heir is not to pay the amount, but simply 
to allow the legatee to sue in his name. (D. 30, 44, t3 ; D, 30, 
105.) 

Things both corporeal and incorporeal can be left as legacies. Therefore 
what is due the deceased can be left to anyone, so that the heir must supply 
the legatee with his actions, unless the testator in bis lifetime exacted the 
money, — for in this case the legacy is extinguished. (J. 2, 20, 21.) 

III. Legacy of release of a debt to a debtor. 

1. When there is one debtor only. 

If a man leaves a release to his debtor, the legacy is valid, and neither 
from the debtor nor from his heir nor from anyone else in the position of his 
heir can the creditor’s heir make a demand. On the contrary, he may be 
summoned by the debtor to release him. A testator, too, can order that for 
a time the heir shall not make a demand. (J. 2, 20, 1 3.) 

The release here referred to U the formal release by acecplUatio, (D. 34, 3, 3, 8.) 

The heir of the debtor is not released, if the testator indicates an intention that be 
■hould not. (D. 34, 3, 20, pr.) 

Thus, ** Let my heir refrain from demanding the debt from Lucius Titios aloiie.** 
(D.8L8, 8.8.) > 
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2 . When there are several debtnrs. 

ifihe ootpeBl debtor! are not partnersi the release of one does not release the 
others ; and hence the debtor released can defend himself only by exceptio pacti, and 
cannot demand an acceptUatio^ because that would release his co* debtors as welL 
But if the correal debtors are partners, the release of one is the release of all, because 
otherwise the person /eleased could be sued by the other partners if they were com* 
polled to pay. In this Case proper mode of release is acceptiUUio. (D. 34, 3, 3, 3.) 

3. Sureties. 

The legacy of a release to a principal releases also the surety, otherwise the 
principal would be bound to pay the surety, and his release be illusory. (D. 34, 3, 10.) 
But a release of the surety is not a release of the principal. (D. 34, 3, 2, pr.) If, 
again, the surety has intervened gratuitously, and has no action against the principal 
debtor in the event of his being Sjbliged to pay the debt, the release of the principal 
does not o]>erate in his favour. (D. 34, 3, 5, pr.) 

IV. Legacy of a sum due to a creditor. 

On the contrary, if the debtor leaves his creditor what he owes him, the 
legacy is void if there is no more in it than in the debt, because the creditor 
has nothing more by the legacy. But if the debt is due on a certain day, 
or condU’onally, and the legacy is unconditional, the legacy is valid, because 
it is to be paid forthwith. If, however, in the lifetime of the testator, the 
day comes or the condition is fulfilled, Papinian wrote that none the less the 
legacy is good, because it once was in force ; and this is true. For the 
opinion of those that hold a legacy extinguished because it has come into a 
case in which it could not begin, has not been adopted. (J. 2, 20, 14.) 

A tentator bequeathed to his wife 50 aurci, which he Haid he had received from 
her as a loan on a written eccurity. If there was a real loan, the legacy .'•’as void (D. 
34. 3, 28, 13) ; hut if the wife was defeated in suing for the debt she could recover 
the legacy. (D. 34, 8, 28, 14.) 

GuiuH has stipulated with Maevius for Stichus, and Titius has bequeathed Stichus 
from Maevius, his heir, to Gaius. Can Gaius sue both for the stipulation and the 
legacy? Certainly, because Titius does not by will release Maevius. But if there 
was no valuable consideration for the stipulation. Maevius can protect himself by Ihe 
rule that he is not compelled to give the same thing twice cx causa lucrativa. (D. 
80, 108, 4.) 

Titius bcipieathed Stichus to Gaius. Seinpronius bequeathed the same Stichus to 
the same Gaius, but on trust to give Stichus to Julius. Maevius w'as heir to Titius, 
and also to Seinpronius. Held that he must give Stichus and also his value to Gaius, 
because Gaius was obliged by one w'ill to give up Stichus. (D. 80, 108. 6.) 

Maevius bequeathed a farm to Seius and Sempronius conditionally. The heir of 
Maevius betpieuthed the same farm to Seius under the same condition. Waa this 
If^acy a discharge of the debt due by the heir to Seius 1 If the condition happened, 
part of the farm w'ould be due to Seius twice over. Papinian said this was most 
unlikely, and that the intention of tlie heir of Maevius was to bequeath to Seius the 
part that went to Sempronius by the first will. (D. 31, 06, pr.) 

i 

D. Legacy op Herbditas, 

A person could not bequeath his owm universal succession to a legatee, bnt he 
oould bequeath the whole of an inheritance acquired from anothar person. (D. 82, 
29, 2 ; D. 81, 88, 2.) He oould also bequeath a part of hy^ own uniTUsal successioii, 
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In which case the legatee was called legatariut partiariut. If no part is mentioned, 
the legatee gets half the inheritance. (D. 50, 1C, 164, 1.) The heir was bonjid to 
divide the property with the legatee, or give an equivalent. (D, 80, 26^2.) 

CO-LEGATEES. 

If the same thing is left as a legacy to two persons, either jointly or 
severally, and both come to the legacy, it is split between them. If one of 
the two fails, either because he despises the legacy, or because he dies in the 
lifetime of the testator, or in any other way fails, the whole belongs to his 
co-legatee. A legacy may be left jointly, as when one says, “ To Titius and 
Seius I give and leave the slave Stichus or severally, as “To Titius 1 give 
and leave the slave Stichus, to Seius I give and leave Stichus.'* Hut if he 
said expressly “tlie same slave Stichus,” thoi legacy is understood to be 
equally several. (J. 2, 20, 8.) 

According to the law os settled by Justinian, the difference between those two 
forms was as follows : — \Vhen two ]>ersQns were co-legatees nmjuuctim, i.r., united in 
the same disposition for the wmie object (elsewhei'e called rr rt rt rl/i’g^ 1). 16, 142), 

each had a right to take the share of the other, if it because vacant, before the title to 
tile legacy vested (dies cedii). They need in»t take this part unless they pleasisl ; but 
if they did, they must accej»t with it the burdens that may ba\ e been inijiHsed on it. 
If there are several co-legatees, and some refuse, the others may take the vacant 
shares. 

When the legacy is disjnnrdm (/,<•., the same thing given pro indirtto !)y different 
dispositions), and all Jiccept at the time wln?n the legacy veats, they take in vs]ual 
shares. One cannot demand the thing be({ueathed, leaving to the others to exact the 
value of it, unless the testator has expressly so a]»pi»intcd. If, however, some do not 
take, the j)er8on in whom the legacy vests gets the wh(do. The proper interpretation 
of a disjunctive gift is that the testator gives the whole to the legatee first mentioned, 
and subsequently encroaches on the legacy by a{)pointing additir>nal legatees for the 
same thing. Hence if these or any do not take, the legatee gets liis whole he<]uest 
undiminishe^ ; in other words, the accension of their parts is independent of the will 
of the legatee. Hence also, the accepting legatee is not iieceMsarily subject to the 
burdens imposed on the la]>8ed shares. The question in each particular case depends 
on the testat(»r’s intenti(»u, Imt the object of a disjunctive legacy was tlmt eacli legatee 
should bear his own ]»urden>^ solely, and if the testator wished a different result, there 
was nothing to hinder him doing so by explicit language. (C. 6, 51, 1, 1), 

In the same constitution Justinian abolished the old law relating to raduca (C. 6, 
61, 1, 2), but left intact the law relating to Ugata errputia ; t.e., those which wore taken 
away fn>m unworthy (indigni) iHgatees, 6, 51, 1, 12.) 

When a house was becpieathed to testator’s freednien, and by the same will a certain 
portion of it to Fortunius, it was held that the legacy of the bouse U> the other freed - 
men was diminished just to that extent. (1>. 82, 41, 1.) Justinian confirmed this 
interpretation ; and generally when a thing is left to one, and afterwards any part of 
it to another, the first legacy is held to be pro tanto reduced. (C. 6, 37, 28. ) 

A testator leaves a usufruct to ^Attius, Seius, and my heirs.** Attius gets one- 
third, Seius one-third, and the heirs, whatever their number, the remaining third. 
(D. 7, 2, 7.) 

DONAriO MORTIS CAUSA. 

There is also another mode of acquisition — namely, gift. Of gifts there are 
two kinds — in prospect of death, and not in prospect of death. (J. 2» 7t P^**) 

• A 
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A gift in view of death is one made because the approach of death is sus* 
pected, when a man gives something away on condition that if the common 
lot of man Stalls him, he that received it shall have it ; but that if he survives 
the giver shall take it back, or if he repents of giving it, or if he to whom it 
is given dies first. These gifts in prospect of death have been brought down 
to the model of legficies in every respect. Men learned in the law had long 
held it doubtful whether it ought to be made like a gift or like a legacy. Of 
both cases it gave some of the characteristics, and some sought to drag it 
to the one kind, some to the other. But we settled that in nearly every point 
it should be numbered with legacies, and that it should proceed according to 
the form given it in our constitution. In short, a gift in prospect of death is 
when one wishes to have the thing himself rather than that he to whom it is 
given should have it, but th^ the latter should have it rather than his heir. 
So too, in Homer, Telemachus makes gifts to Peiraeus : — “ Peiraeus, for we 
know not at all how these deeds shall be, if the haughty suitors should slay me 
by stealth in the halls, and divide among them all that was my father's, I 
wish you to have these things and enjoy them rather than one of them. 
But if among them I shall plant slaughter and an evil fate, then to me in 
my joy bring these things to my home in thy joy.” (J. 2, 7, i.) 

r 

A gift moriia raima is not complete until the death of the donor, and is revocable 
during his life. (D. 39, 6, 32 ; 1). 39, 6, 16 ; D. 39, 6, 30.) It may be made not 
only during sickness, but in view of old i^e or of any peril to life. (D. 39, 6, 3-6.) 

A gift in anticipation of death {donatio mortis causa) is completed by the delivery 
of the thing to the donee, or to any one for him to be given to him, even after the 
donor's death. Justinian rccpiircd five witnesses, whether the gift w’as in writing or 
not, as in wills and legacy. (0. 8, 57,4.) 

If the donor recovers or escapes the a])prchended peril, he can sue the donee by 
utilis actio in rem or eondictio (D. 39, 6, SO ; 1). 39, 6, 29), but must pay all necessary 
and beneficial expenditure incurred by the donee while the thing was in his possession. 
(D. 89, 6, 14.) 

The object of a gift mortis causa need not be pro})erty. 

Titia gave to Ageria the written obligations of her debtors Maevlus and Scpticius, 
requesting her, if slie (Titia) died, to give them to the debtors ; if she survivedf, to 
return them to her (Titia). She died, leaving Maevia her heir. Ageria delivered 
the chirographs to the debtors, hlaevia cannot recover the debts. (D. 39, 6, 18, 2.) 

A nephew, creditor to his uncle for a sum, and desiring to release him on his death 
(nephew's), wrote that the chirographs whereon they were should be void. On the 
death of the nephew, the uncle could defeat his heir by the plea of fraud {doli mali 
exceptio). (D. 39, 6, 28.) 

Generally speaking, as stated in the text, gifts mortis causa are assimilated to 
legacies. (D. 39, 6, 37, pr.) The differences between them resulted from the circum- 
stance tliat a donatio did not depend in any manner upon the validity of a will, and 
was equally good whether the donor died testate or intestate. (D. 39, 6, 25, pr.) 
But the donatio resembled Ugatum in the following points: — (1.) It was subject to the 
deduction of the Falcidian Fourth. (C. 8, 57, 2.) (2.) It was rescinded by the insolv- 

ency of the testator (D. 35, 2, 66, 1) ; or (3) if the donee died before the donor. 
(D. 89, 6, 28.) But a substitute might be made for such a case, after the analogy of 
wills (si ipse capert non potest). (D. 39, 6, 10.) (4.) A donatio mortis causa was re- 
voked if the donor sufi'ered capital punishment. (D. 39, 6, 7.) (5.) A Senatus Om^ 

Sfdtum made every one who was by law incapable of taking a legacy equally incapable 
of receiving by donalio wuniis causa. (D. 89, 6, 85, pr.) ^ But eveiy one that could 
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take a UgBoy could also Uke liy dmoHo inoKif eattso. (D. 89. 6, 9.) («.) Those who 
could make a will could give a dUmaHo mortis eausa (D. 39. 6. 15) ; but even penoua 
who oould not make a valid will wen allowed to make donations mortitmum, •This 
%fi>ius familuis oould do with the consent of his father, although such consent gave 
no validity to a will made by him. (D. 39, 3, 25, 1. ) 

e 

INVESTITIVE FACTS. .* 

In order to determine whether a given person was a legatee, 
it might be necessary to consider a multiplicity of circum- 
stances. These we may arrange in the following order : — 

A. Making of Legacies. 

(a.) Simple Legad^. 

(b.) Modality of Legacies. 

(c.) Kestrictions on Legacy. 

B. Be vocation of Legacies. \ 

A. Making of Legacies. 

(a.) Simple Legacy. • 

I. The old legatum could be made only by will. (D. 3o. 1, 
38.) Hence if the will became invalid, or the heirs named in 
the will refused to take, the legacies fell to the ground. So a 
trust coutained in an ineffective will failed. (D. 32, 11, 1.) 
Even legacies left to the Emperor by an imperfect will were 
disallowed. (D. 32, 23.) If, however, an impeifect will was 
held to be binding as codicilli on the heirs ah the 

legacies were valid. (C. 6, 42, 29.) We have already seen (p. 
829) under what circumstances a will was allowed to take 
effect as codicilli. 

It was not a duty of persons appointed heirs by will to 
accept the inheritance in order to j)reveTit the failure c>f the 
legacies, (D. 29, 4, 17.) 8 uppose, then, the person appointed 

heir by will could also get the inheritance ab intcstato, was he 
allowed to renounce under the will, and thereby get rid of the 
legacies 1 This was frustrated by an edict of the Prietor, by 
which an heir, if be evaded the wishes of the deceased, was 
nevertheless compelled to pay the legacies, just as it he hud 
taken under the will. (D. 29, 4, 1, pr.) This stringency was, 
however, exercised only when the heir had delil>erately reiused 
or neglected to take un^ler the w'ill (L). 29, 4, 1, ^>), and with 
the object of defeating the legatees. (U. 29,4,21.) If the 
heir took ab iniesUUo, iKjt knowing that he could take under a 
will, the edict did not apply. ^L). 29. 4, 1, 4.^ 
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A legacy before the appointment of an heir was formerly void ; because 
of ccwrse wills owe all their force to the appointment of the heir, and there- 
fore his ap|!>ointment is, as it were, the source and foundation of the whole 
will. On the like principle no grant of freedom could be made before 
appointing an heir. But we thought it unworthy of the law to follow the 
mere order of writing (a thing even antiquity itself thought fit to revile), and 
to despise the testator’s wishes. By a constitution of ours, therefore, we 
have amended this fault ^oo, so that it is lawful, either before appointing an 
heir, or in the midst of appointments of heirs, to leave a legacy, and much 
more freedom, whose use is still more to be favoured. (J. 2, 20, 34.) 

II. Who could be charged with the payment of a legacy? 

1. At first no one except an heir taking under a will could be 
required to pay a legacy. (Ulp. Frag. 24, 20.) When codicilli 
were introduced, the heir ah intestato could be charged, and 
under the latitude sanctioned by trusts, legatees also, and 
donees mortify cama. (C. 8, 57, 1.) Lastly, any person what- 
ever, although neither heir nor legatee, that received a benefit 
from the deceased by his death, could be required to pay a 
legacy. (D. 32, 1, i\.) A person could not, after accepting 
any benefit from the deceased, repudiate a trust imposed upon 
him. (1). 34, 1, 15, pr.) But no trust could be imposed on one 
who ought to have boon appoint ed heir, and was either passt'd 
over in silence (1>. 3)2, 2 ; C. 42, 31) or disinherited (D. 30, 
12(), pr.), altliougli sucli persons might succeed ab intestato. 

Money was dopoHitod by Titius with Gaius. Titius by bis will charged Gaius to 
give the money to SeinproniuH. i\ccM»rding to a rescript of Antoninus Bius, tlio heir 
of Titius cannot demand the money from Gaius, who must give it u]) to Sem])roniu8. 
(D. 30, 77.) 

A father, emanei]>ating his son, gave him nil liis property except two slaves, stipu- 
lating that the wluilo should be restored on demand, or on the son’s death, and that 
meanwhile the son would not im{)air the projjerty. On his death-bed the father 
wrote a letter to his son, charging him to pay certain sums to certain persons, and to 
iimnuinit the slave Luorio. It a]»jioar8 that nt first, since the son \vas not an heir or 
legatee, the letter coubl not make him a trustee. But by that reseri}»t of Antoninus 
Pius, debtors could be subjected to trusts, and the letter of the father w'as tantamount 
to a deinanil <»f a j>ortion of the proj'erty in terms i>f the stipulation. (D. 3*J, 37, 3.) 

A testator bequeathed his mother her own farm, charging her on hor death to 
give it to his wife. Flavin Albina. After testator’s death, the mother acknowledged 
before a magistrate her willingness to obey the son's injunctions, and to deliver the 
farm to Fluvla Albina, pro\ided she got the year's rent, bhe never delivered the 
land nor received the rent. Could she sell the farm ? Yes ; because w'hat wa^j 
bequenthetl to her was already her own, and the trust, therefore, failed, but she 
was bound by Uie trust if she had accepted any other beneHt under the sou's will. 
(I). 8*2, 87, pr.) ’ ' 

If a person tlmt takes nothing under a will is charged with 
a legacy, he cannot, except the legacy be for aliment, call upoD 
the heir to give him the means of performing the trust 
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^ TitiiiB is appointed heir, and the testator charges Gaius-Seitis (who is not made 
heir) to pay 10 aurti to each of testator’s foster-children out of the property Seius 
shall recover from testator’s inheritance ; also out of the proceeds to give themjmain- 
tenance, the balance to be given to Xumerius. This trust gives Gaius-^ins no right 
to act as heir and sell the testator’s property, but he can compel Titius, saving 
the Falcidian fourth to give him enough to pay the aliment. He cannot exact the 
balance in favour of Xumerius. (D. 34, 1, 9, pr.) ^ 

2. No person can be burdened with ^ ti*b8t or legacy for 
more than he has actually received through the bounty of the 
testator (D. 30, 26, pr. ; i). 30, 78 ; D. 30, 96, 2 ; D. 30, 122, 2), 
even when he has refused or neglected to demand what has 
been left to him. In this case, however, he is bound to transfer 
to the legatee bis right of action t^ainst the heir. (D. 31, 
70, pr. ; D. 32, 8, pr.) 

SeiuR left his inheritance to Maevinson trust after the death of Maevius for Titius. 
Maevius ap|n)iiiteil Titius his heir on trust to surrender his inheritance, and also the 
inheritance of Seius, on his death, to Setiipronius. Seeing that Titius was entitled to 
the inheritance of Seius on the death of Maevius, could he he compelled to surreniler 
it to Semproniu.s ? If the ineome he derived from the estate »>f Mae\ iiis, l)eb>re his 
death, was e<|ual in value t<» the inh<‘ritance of Seius, then he Iwis gttt the (spiivalent 
of it, and must restore all, on his death, to Sempronius. (1). 31, 77, 31.) 

A testator bequeathed land to (Jaiuh on trust after his death to gi\e it to Sem- 
pronius ; and he also charged Gains to pay Titius 100 auri i. Seeing that nothing else 
W’as left Gains, must he pay the 100 a un i f If Gains lived so long that the income of 
the land amounted to 100 aurci\ he must pay it to Titius ; but if not, and the legacy 
is to take effect on the death of Gains, it fails altogether. (1). 30, 114,3.) (iaitis 
must give security for payment of the legacy in the event of his obtaining enough to 
satisfy it. (1>. 3'>, 114, 4.) 

A legacy <>f l<iO aurti (*ii trust, after de.'ilh to give t!00 aurei, is good as a trust 
only for lOO and interest. A legacy <»f 1^*0 aurti on trust to yivo .a f.irm, if the 
legatee accepts tlie money, is good for tin* farm, although he alb gcs that the farm is 
^'orth more. (D. 31, 70, 1.) 

Titius has a usufruct of a farm of w’hh'h flain.^is cju ner. I’itius gives up the* farm 
to Gaiu.s, lu fiii'e }ii.s deatli, us a gift niartitu ransn. The advantage derived frt>m the 
farm (luring the lifetime of Titius is suflieieiit to 8Uj»|Mirt a trust irnjMised upon (laiuM. 
(D. 32. 3, 3.) 

To Titius i.s hequeathed a usufruct of land, and out of it he is to gdvt* aliment to 
freednien. On lh*‘ death of 'ritiusthe usufruct is exiingui«hed ; his heirs cannot Ihj 
required to go on paying aliment. (D. 3-1, 1, 20, 2.) 

3 . Tn certain bequests legatees eannot be* cliarged to pay 
any legacies. 

1 *. When the bequest has a value that cannot be moasurod in money. Tims a trust 
cannot be charg^ed on a slave who receives only hi.s Ireedom by will (l>. .r»o, 17, 100), 
nor on a jiereon charged to nianuinit a slave, although he thereby acqnir« s the valuable 
rights of patronage. (I>. 3o, 9j|, 3.) If, however, the lil)crty of the Klav»* is deferred 
to a future day, the profits from his lalsiur previous to that time formed a fund on 
w'hich a trust might be imjtosed, (D. 32, 3, !.♦ 

2*. No trust cau be charged on a creditor that receives the amount due to him by 
will unless he receives some advantage over and above the debt. (D. 32, 7, 2.) Thna 
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speedier payment. (P. 88, 4, 2, pr.) 

« 

m. Wbrds that create a legacy. This depended entirely 
on the intention of the testator, according to the true con- 
struction of the ^ords employed. 

** 1 believe that you dill gjve,** was held binding. (D. 80, 115.) 

** 1 commend him to you,” was not considered enough to impose a trust, according 
to a decision of Antoninus Pius. (D. 32, 11, 2.) 

do not doubt that whatever my wife gets she will give up to her children.” 
This was held to he valid, according to a rescript of Marcus Aurelius, on account of 
the confidence arising from the relation between husband and wife. (D. 81, 67, 10.) 

** A legacy of 1 00 aurei was left to a freedman, and the testator added, “ I know 
that everything I leave you (Palfiphilus) will come to my children, knowing as I 
do your affection for them.” The heirs of Pamphiliis must give the 100 aurei to the 
children, although the testator’s intention was hardly expressed with sufficient clear- 
ness. Here, again, the special relation of the parties governed the construction. (D. 
82, 89, pr.) 

“My son, I ask you to manage well the lands bequeathed to you, in order that they 
may go to your children.” This is a bequest of the lands to the children after the 
death of thtfir father, the legatee. (B. 32, 11, 9.) 

A testator befpieathed to Felix his liberty and the usufruct of certain land, saying, 
“ I think you will get the ownership of it if you keej) on good terms with my heir ; and 
also do y<iu, my heir, do everything to maintain an amicable relation.” This did not 
create a trust of the ownership. (1). 33, 2, 32, pr.) 

A widow on her marriage gave a nmmlate to her two sons hy her first husband, 
that they should stipulate for her dowry in every event l>y which the marriage could 
bo dissolved ; so that even one of the sous could demaii I the whole dowry. During 
the marriage one of tluuii died, and his mother \vn)te a letter to the surviving brother, 
requesting him to sue for only half the dowry, ami to be satisfied with that. She 
afterwards dietl. Held that the son could ree<n’er onl}'^ li.'tlf the dowry, and that an 
im}tlied trust was created in respect of the otlier iialf for the husband, who took by 
survivorship. (D. 32, 37, 4 ; D, 32, 11, 4.) 

A mother deposited a written yift of certain lands in a temple without the know^ 
ledge of her son, and afterwards wrote a letter to the keeper of the temple to this 
effect, “ 1 ilesire the written expression of my will to be delivered t<^ my son after my 
death.” This imposes a triist on the heirs uh intesfofo on behalf of the son as legatee 
of the lands contained in the instrument of gift. (l>. 31, 77, 26.) But such a direc- 
tion was not held U> create a trust, except in the case of a son or other near relation. 

(D. 39, r., 31,3.) 

A fatht'i* gave a dowry and other property his daughter on her marriage. He 
apptunted her ns heir along with her brothers, if she brought tlie dowry and other 
pro|x?rty into hotchpot.’ She did not enter on the inheritance, and the will was con- 
strued as a trust in her fuNour ft»r the dowry ami other pnqwrty. (D. 37, 7, 8.) 

A grandfalher la'qucnthed 100 autri to each of his daughter’s children, and sai<l 
tliat if it had not U'cn for some misfortunes — one a V)ud debt of their father's for 15 
autri — be would have given them larger sums. These grandchildren became heirs to 
their father, and so wore liable for the »Icbt. Hekl, that this declaration by their 
grandfather wan an implied release of the debt. (D. 44, 4, 17, 1.) 

A woman apjHiinted heirs her son and his sons, substituting them reciprocally for 
one anotlier She reijuesteti her son to emancipate his sons, but did not ask him to 
give up the inheritance to them. The son entered on hU mother's iuhei'itance. Held 
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tint he mnit both emancipate hu children and give op their share of the inherltaiiQ^ 
otherwise the first part of the will could have no efect (D. 35, 1, 92.) 

Ktia appointed her children Sempronius and Maevia heirs in eq^jal shai^ and 
requested Maevia to manumit by will her slave Stichus, because she intended to leave 
80 many slaves to her by codwUli, She bequeathed no slaves by eodieUH. Held that 
Maevia could not claim any slaves under that general clause, and that she a*as, there* 
fore, not bound to manumit her slave Stichus. (D. 81, 34.) • 

** Out of the 100 aurei I have bequeathed to Titius, let rily heir give 50 to Seius," 
There was no such legacy to Titius. Held that these words of description did not 
amount to a legacy of 50 to Titius. (D. 35, 1. 72, 8.) 

A father appointed his daughter heir, and substituted her son, and bequeathe<l 200 
aurei to the daughter's husband, saying that he w'ould be content with that, because 
he had made his daughter and her son heirs, and recommended them to share all his 
property with him. The daughter bequeathed the whole inheritance away from her 
husband. Held that he was a legatee only for the #00 aurei. (D. 36, 1, 78, 8.) 


IV. The intention of the testator must be declared with 
reasonable certainty. Two things must be certain: (1) the 
object bequeathed, and (2) the person to whom the bequest is 
made. This certainty may be impaired or destroyed in two 
ways. The legacy may be perfectly clear, but the test^itor may 
have bequeathed what he did not intend to bequeath, or to a 
person he did not wish to be legatee, through some err(»r. 
Again, the language of the testator may be obscure or suscep- 
tible of more than one meaning, or not susceptible of any clear, 
probable meaning. There may be mistake or ambiguity. The 
testator has either certaiidy done what he did not intend to do, 
or he has not clearly signified what he did intend to do. The 
sources of error are coni})aratively few, but tlio sources and 
varieties of ambiguity are endless. For convenience, there- 
fore, tlie subject of interpretation is reservc'd for sej»arate 
e*xamination — a course tlie more expedient, because* many <»f 
the examples bebuig to tlie dej)artnieut of Hights of Jjogatee 
rather than to the Investitive Facts. Here then attention will 
be confined to three things: (1) certainty in tbo object; (2) 
certainty in the person »-f the legatee ; and (o) essential error; 
that is, such error as is fatal to the legacy. 

1. Certainty in the object of the legacy. 

A legacy was good if there were any distinct means of 
ascertaining the object of the bequest. 


A testator bequeathefl iStichu*^, Tlii» in intelli^ilile enougli, but it nut that 

the testatxir hafl several slaves of that name. It was (»pen to any to show 

which Stichus waij intended ; anti failing aueh evide nce, the heir could whichever 
he pleased, but he must give one Stichus. (L). Se, 1.) 

A testator Ikjqueathed an annuity without saying for what sum. Aecording to 
Mela, the legacy was void for uncertainty, but Nerva said that the sum might b© 
determined by evidence, ^either from the amount the testator bad been in the hi^bit oi 
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allowing the legatee, or from the rank and dignity of the legatee. It was for the jucige, 
according to the latter opinion, to impart certainty and completeness to the legacy. 
Ihis wu also <Jie opinion of Ulpian. (D. 33. 1, 14.) 

A testator manumitted a young slave Stichus by will, and charged his heir to pay 
for teaching him a trade, by which he might be able to maintain himself. Hie 
testator did not specify any trade. But Valens (deciding against Pegasus) held that 
it was for the Prsetoi^or an arbiter to supply the omission, having regard to the 
wishes of the deceased, ^nd the age, position, disposition, and talent of the slave. 
(I). 82, 12.) • 

A testator left a legacy to the town of Graviscas (not saying for how much) for the 
repair of the road leading from that place to the Via Aurelia, Unless the sum 
required is enormous, or the e.state of the testator small, in which cases tlie presump- 
tion was that he had not intended to give his whole property to the repair of a road, 
the judge would determine the exact sum to be given, keeping in view the value of 
the inheritance. (D. 31, 30.) • 

2. Certainty in the person of the legatee, 

A legacy left to an indeterminate person was of no effect. Now a person 
appears to be indeterminate when a testator adds him with an indeterminate 
notion of him in his mind ; as, for instance, if the legacy were left thus : 

7 o the iTian that comes first to my funeral, let my heir give ten thousand 
sestertu'* The rule of law is the same if he gave a legacy generally to all — 
“ Whoever comes to my funeral.” In the same case is what is left thus, 
“ Whoever bestows on my son his daughter in marriage, to him let my heir 
give ten thousand sesterfti:' So also a legacy of this nature, “ Whoever, 
after this will is written, shall first be named consuls,” is held equally to be 
a legacy to an indeterminate person ; and, in tine, there are many other 
examj)lfs of this sort. (G. 2, 238.) 

But a legacy is rightly left to an indeterminate person if he is determin- 
ately pointed out, as, “ Of my kinsmen as they now are, whoever comes first 
to my funeral, let my heir give him ten tliousand sestertii:' (G. 2, 238.) 

I'recdom, too, it is held, cannot be given to an indeterminate person, for 
the te.v I'ujia Camnta orders slaves to be freed by name. (G. 2, 239.) ^ 

A tutor also must be determinate when he is appointed. (J. 2, 20, 25 ; 
G. 2, 240.) 

1 o indeterminate persons it was not allowed of old to leave either a 
legacy or a trust. Not even a soldier could leave anything to an indeter- 
minate person, as the late Kmperor Hadrian decided by a rescript. Now a 
person seemed to be indeterminate when the testator added him with an 
indeterminate notion of him in his mind ; as, for instance, if one were to say, 
*' \\ luw‘\ or bestows on my son his daughter in marriage, to him let my heir 
give such and such a farm.” A legacy, too, left to the first persons to be 
named consuls after the will was written, was held to be equally a legacy to 
an indeterminate person ; and in fine, there were many other forms of this 
sort. I* reedom, too, it was held, could not be given to an indeterminate 
per^on, for the received opinion was that slaves must be freed by name. 
But a legacy was rightly left if the person was dctcrminately pointed out : 
that is, to an indeterminate person from among determinate persons, as, 
Of my kinsmen as they now are, if one takes my daughter to wife let my 
heir give him such and such a thing.” But legacies or trusts left to inde* 
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tcnninate persons and paid by mistake could not be demanded back ; so 
the sacred constitutions had provided. (J. 2, 20, 25.) 

This rule was extended to a number of cases (such as that 
of alieni posthumi, if conceived in the lifetime of the testator 
or person whom they succeeded ab intestato) \^here the legatees 
were perfectly certain, until the hardship * of such technical 
rigour led to an amendment of the law. *(C. G, 48.) 

A testator manumits Stiehus by will. He ha.s more than one slave named Stichns. 
Held that none of them can get the benefit of the bequest unless proof is jjiven to 
show which was meant. ( D. 40, 4, 31 ; D. 34, 5, 27.) So if a legacy is left to Stiehus, 
and there are two of that name, whichever proves that ho was intended, liecomes the 
legatee. ^ 

A testator bequeathed in his will house room [hahitatio) to all his freedmen whom 
he should name in codicUli. He named none. O'he legacy fails. (1>. 33, 2, IS.) 

A leg.acy is given to e.ach of two called Titius. The testator revokes his legacy 
to Titius, without saying which. The legacies of both are revf>kcd if neither 
prove that the other’s legacy alone was iuteuded. (D. 31, 4, 3, 7.) 

3. Error. 

Meic clerical errors, such as the omission of singfo words, 
dare (D. 30, lOG), or t^olo (C. G, 42, 10), do no harm, particularly 
if the meaning of the te.stator can bo made out from the 
context. If the writing is illegihic or unintclligihlo, such })art 
only is struck out ; what is legible remains valid. (D. bO, 17, 
73, 3.) The addition of stateineiits not essential to the 
legacy, if they are erronenus, do not im])air the legacy. 
Superfluities do no liarin. (I>. aO, 17, 01.) 

An error in the object of the l)equest (in corpore) is fatal. 

A testator wishes to beoneath plate ; but wliat he writes or dictates pt is im- 
material which) is g:innent.s. The error is fatal. (I>. 2^, 0, 1.) 

A testator wishing to leave a legacy of game nts used the wonis “ svprlhx " (furni- 
ture), thinking that that word covered garments. "J’he error is fatal, because it is an 
error, not in tl»e name of a p-.ison, hut in the name of a thing. (D. 3'», 4, pr.) 

A testator left a legacy of 200 when he iiit'ant only 100. Held that 100 was 
due, because it is in the 20o. (I). .30, 15 ; D. 2''. .5, 0, 4.) Siipp<rt»e the testator 

wrote 10'‘ when he meant to give 20 “, the legae\ was valid, but was the amount to 
be 100 or 2t)0 ? The answer given is 200. (D. 2*^, 0, 2.) 

If a testator made a mistake in the name, the after-name, or the first 
name of a legatee, provided the person was agreed on, the legacy none the 
less takes effect. The same rule is observed in regard to heirs, and rightly. 
For names have been discovered in order to point out men, and if in any 
other way it is understood who they arc, it makes no difference. (J. 2, 
20, 29.) 

Nearly akin to this is the rule of law, that a false dcscriprion {demfltntraiia) 
does not annul a legacy. If, for instance, one leaves a legacy thus : “ .Stiehus 
my slave home-born I give and leave,*’ then even although he is not home- 
boni but was boughii yet as the slave meant is agreed on, the legacy holds 
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good. Agreeably to this also, if he describes him as " Stichus the slave 1 
bought from Seius,” and he was bought from somebody else, the legacy holds 
good if the slave meant is agreed on. (J. 2 , 20 , 30 .) 

A demonstratio is a statement — an adjective clause — not 
necessary to detex?nine the object of the legacy. This is gener- 
ally the case wheia the qualifying or descriptive statement is 
added to the name of a person, the name being sufficient to 
mark the legatee or other object of the legacy with certainty. 
The rule, then, may be expressed thus : — when a part of the 
description is sufficient to identify the object or person, and 
part of the description is unnecessary, the truth or falsehood of 
this superfluous addition is not material. But if the whole of 
the description is necessary and part of it is false, the legacy 
fails. In this case the description is called “ determination* 

A testator had two slaves — Philonicus a baker and Flaccus a fuller. He bequeathed 
to his wife Flaccus the baker. If the testator is proved to have known the names of 
the slaves, glaccus will be the legacy to the wife ; but if not, she gets Philonicus 
the baker. (D. 34, 5, 28.) 

“ I bequeath to you the sum Titius owes me.” Titius owes nothing, and as there 
is nothing to determine the sum except that circumstance, the legacy fails on account 
of uncertainty in the object. (D. 30, 76, 1.) 

**I bequeath to you 10 aurri, the sum I owe to Titius.” The testator owes 
nothing. This is a valid legacy for 10 atim, because, rejecting the second clause, there 
is a definite legacy in the first clause. The recital is in any case nugatory, because a 
testator cannot bequeath a sum he owes. (1). 30, 76, 1.) 

“ 1 bequeath to you the 10 aurci Titius owes me.” Here the langiiage of dfscrip* 
tion ia manifestly esHcntial, Iwcause what the testator means to bequeath is not 10 
o«rct, but the debt of Titius. If there W’ere no debt, the legacy fails ; because even 
if there were a debt the heir is n<»t bound to pay the money, but tuily to transfer his 
right of action against the creditor. (D. 30, 76, 2.) 

A testator bequeathed all his lands, extending to the place called Galas, on the 
borders of Galatia, under the charge of his first bailiff. Part of the land under this 
bailiff adjoined Gappadocia, not Galatia. Held that the erroneous reference to the 
boundary is immaterial, since the land is sufficiently ascertained by the description 
that it is under the charge of a jiarticular bailiff. (D. 32, 35, 1.) 

A testator bequeathed the two polished plates he liad bought in the place where 
image-vendors are. Thu testat<»r bought two jdates as described, but they were en- 
graved, not jmlished. He made his will only three days before his death, and had 
bought no other plates. Held that the diseription “polished” is immaterial, since 
without it the plates can be identified. (D. 32, 102, 1.) 

“Let my heir give to Titius what is due to me by the will of Sempronius.” The 
testator after making his will made a novation of the debt, so that it was no longer 
due by the will of Sempronius, but by the promise of the heir of Sempronius. The 
description thus became inaccurate. ^Nevertheless, tlie description as it stood was 
Buflicient to identify the object of the legacy, which was accordingly valid. (D. 31, 
76, 3.) 

“ To Pamphila I wish to be given 400 aurei, made up as follows : — So much from 
Julius my steward, so much from my prof»erty in camp, and so much from cash in 
poBsession.” The testator survived many years, and at his de^ th there ivas no money 
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the description given in the legacy. The legacy was valid, because the 
descnption was merely of the nature of an instruction to the heir, showing where he 
could with convenience get the money. Its falsity was therefore immaieri^ {D 
80, 96, pr.) ^ ' ’ 

A testator and his brother were joint-owners of certain property. The testator 
made his daughters heirs, and saying that the property was valued at 2000 ourei, 
requested them to accept from their uncle Lucretius Pacatus 1000 aurei for their share. 
The testator survived several years, and the property greatly increased in value. Were 
the daughters bound by the statement of value to accept 1000 aurei from their uncle? 
It was held that they were entitled to their half of the property according to its true 
value at the time of testator's death, as the figures mentioned by him were merely 
descriptive, and not intended to restrict the bequest. (1). 31, 89, 1.) 

Much more an untrue ground ( /a/sa causa) does no harm to a legacy ; as 
when one says, “ To Titius, because in my absence he looked after niy busi- 
ness, I give and leave Stichus or, “To xftius, because by his advocacy 1 
was cleared of a capital charge, I give and leave Stichus.” For although 
Titius never managed any business for the testator, and although bis advo- 
cacy never cleared him, yet the legacy takes effect. If, however, the ground 
were put forth conditionally — in this way for instance, “To Titius, it he has 
looked after my business, 1 give and leave a farm” — the rule of law is 
different. (J. 2, 20, 31.) ^ 

Causa here means the motive assigned by a testator for his 
liberality. This is manifestly less necessary for tlio determina- 
tion of the object of a legacy than the “ demonstration'* and 
consequently its falsity is even less material. A causa is dis- 
tinguished from a condition by its relating to some past or 
present act or event which the testator does not regard as 
doubtful. A condition relates either to a future act or event 
or to a past act or event of which the testator is doubtful. 

A testator bequeathed a {.arm to his wife ; for, said he, it was on hura<vount I got 
it. The reason stated was not correct, but the legacy is good, as there is no doubt m 
\ o the object of it. (1). 33, 4, 1, 8.) 

A testator appointed hw two sons heirs, and gave c»ne of them a prelegacy of a 
farm, saying that his brother luul obtained an advance in casli. The preU;gacy is 
good even if no advance had been iiia^le. (1). 3r>, 1, 17, 2.) liut if the testator had 
said that the prelegacy would be given if the other brother bail had the avlvanoe, then 
the legacy would fail, since the c mdition failed (D. 35, 1, 17, 3.) 

“I wish 1000 solidi to be given to Endo, because he was the first bom after his 
mother obtained her freedom ” Endo is entitled to the legacy, although unable to 
prove that he was bom after his m<»ther'8 inanumission. (D. 40, 4, 60.) 

“ I inform my heir that I owe Demetrius my uncle 3 denana, and that .Seleucus my 
uncle deposited with me 3 denaria, and I desire these sums to be forthwith returae<l 
and paid to them.” The legacy is void if the sums were really due, l>ecauHe a legacy 
could not be made of a sum due to a creditor ; but if not, the sums will be due as 
legacies, notwithstanding the error in the recitals {/aUa causa). (D. 31, 88, 10.) 

But if the person charged with a legacy can prove that the 
testator would not have left the legacy but for his erroneous 
belief, then he can defeat the legatee, on the ground that his 
claim is against good conscience {doU exceptio). (D. 35, 1, 72, 6.) 
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PiMstottieitit Androst^enes appointed PactumeU Mag;na bis heir, and auhaUtated 
her fa^er Paetnmeius Magnus for her. The father was killed, and the rumour wm 
that the daughter also was dead. Thereupon the testator made a new will, appointing 
Novins Rufus his heir, saying that he did so because he could not have the heirs whom 
be wished. {Q^ia heredes queu volui habere mihi eorUinere non potui Noviue Rufm 
heret eito.) Paul states that on the petition of Pactumeia, the rumour of whose death 
was false, the cause wm tried, and resulted in her obtaining the inheritance, as the 
recital showed such to ISiave ^een the testator's intention. She was, however, liable 
for the legacies contained in the second will, just as if she had been named heir 
therein. (D. 28, 6, 92.) 

Titius appointed as heirs his mother and Sempronius, substituting Cornelius to 
both. The mother died, Sempronius was deported, and it appeared, therefore, that 
Cornelius would be sole heir. To him Titius wrote as follows : — “ Titius to Cornelius 
hu heir, greeting. I request you, Cornelius, since my mother’s share has devolved on 
you, and also the sliare of Sempf^unius, once my curator, now suffering deportation, 
and you are heir- presumptive of all my property, that you will give Gaius Seius 
one-third of the inheritance.” Sempronius was pardoned, and along with Cornelius 
entered on the inheritance. This trust could not be charged to him by implication, 
but Cornelius was bound to give Gaius Seius one-sixth of the inheritance. The 
testator’s recital was true in regard to one-half, and turned out to be erroneous in 
regard to the other half ; and under the circumstances of the case it was held that his 
intention w4a best carried out by reducing the burden of the trust in proportion to the 
benefit derived by Cornelius from the will. (D. 36, 1, 75, pr.) 

“ I order to be restored to my wife Sempronia by my heirs 100 aurei I have borrowed 
from her.” Sempronia sued on the alleged loan, but failed to prove it. It was held 
that she could demand the money as a legacy. (D. 32, 93, 1.) If, however, the 
testator said she had sworn to return the money, the recital would be sufficient 
evidence of the loan, and it could be recovered os a debt (D. 32, 37, 5.) 

Modus . — This term may be considered here along with 
demonsirallo, determination and causa. 

When a provision in a will was intended to impose a duty 
on a legatee or heir, and not to suspend the vesting of the 
legacy, it was called modus. Security for its performance may 
be demanded from the legatee by the heir before paymenk 
of the legacy, (D. 35, 1, 40, 5 ; D. 34, 3, 26 ; D. 35, 1, 80 ; D. 
32, 19.) It has this in common with suspending facts or 
conditions, that if illegal it was regarded as not written (D. 35, 
1, 37), or the testator’s wishes might be carried out cy pres. 

A testator left land to a city, out of the rents of which certain games were to 
be annually celebrated in his memory. The games prescribed were not permitted 
by law in that ])lace. Modestiiius said it was not right that the land should go to the 
heir, for whom it was never intended. He therefore said the heirs should meet the 
heads of tho city, and fix on a scheme by which the memory of the testator might be 
preserved by lawful celebrations. (D. 38, 2, 16.) 

When a legatee fails to carry out the whole injunctions of 
deceased, he must resign a proportion of the profits to the 
heirs (D. 33, 2, 17) ; but if the legatee is prevented by circum- 
stances out of his power, he can retain the legacy. (D. 30, 92, 
1 j D. 31, 88, 3.) 
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At first the heir was the only person that could require a 
legatee to perform a modus; but Gordian enacted that anyone 
interested in the performance of the duty might call upon the 
legatee to observe the terms of bequest (C. (>, 45» 2.) 

V. In certain legacies the election of the )jeir or legatee is 
necessary to vest the legacy. • 

1. Legacy of choice {Legatum option is)* 

A legacy at a man’s option — that is, where the testator had ordered the 
legatee to choose from among his slaves or other property-involved in itself a 
condition ; and therefore unless the legatee himself made the choice in his 
lifetime, he did not transmit the legacy to his heir. But under our constitu- 
tion this, too, has been remodelled and pulton a better footing; and full 
leave has been given the legatee’s heir to choose, although the legatee has 
not done so in his lifetime. As greater diligence, too, has been used in 
handling the matter, this addition has been made in our constitution : — 
if there are several legatees to whom the option is left, and they ditVer as to 
the choice of the object, or if one legatee has several heirs, and they differ 
among themselves about choosing, and one desire^ to choose ^one object, 
another another, — then, that the legacy may not be lost (the rule brought in 
by most of those learned in the law, contrary to all good feeling), fortune is 
to be judge of the choice, and the case is to be finally settled by lot, so that 
the opinion of him to whom the lot cornea is to prevail in the choice. 
(J. 2, 20, 23.) 


In the constitution referred to, JuKiinian c»bHorvcs that the peraon that has the 
election obtains the thing chosen, and coinjiensation is to be made U> bin ■eodegatoen, 
or in the case of the heirs of a single legatee, to the co-heirM, of the value of their 
share. In the case of slaves Justinian fixed the following scale of maximum prices. 
(C. 6, 43, 3, pr.) ; — 

Nut excet^liim^ 
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Slaves, male or female, under 10 years of age, 
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10 mUidi, 

unHkilled labourers, 20 „ 
skilled „ 80 „ 

notaries, HO „ 

doctors and midwives, 60 „ 


„ eunuchs under „ 30 „ 

,, „ above „ unskilled labourers, fiO „ 

,, ,, I, „ skilletl ,, 70 ,, 

If the choice were left to a third person, awl for any reason that person failed or 
refused to make a choice within a year, the legatee himself was allowed by Justinian 
an option. He w'os nut, however, to choose the best, but roust content himself vrith 
a medium specimen of the kind from which be is allowed a choice. (C. 6, 43, 3, 1.) 

When a choice w’as allowed of slaves without s^iecifying the numl^er, Antoninus 
Pius in a rescript states that the legatee might take three. (D. 33, fi, 1.) 

An election once made cannot be altered (D. 30, 5, pr.), unless some of the things 
have been concealed from the legatee, in which case he has another choice. (D. 


«3,6. 4.) 

A right of selection implied a right to inspect prior to m aki n g the c hoi ce ; as, 
to taste wine. (D. 33, 6, 2, 1.) 

Xhe within 'yhioh the must be made, if not named by the testator 
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might be fixed by the Pnetor ; but even efter the time had elapsed, l!he legatee could 
make his choice if the heir had not sold the things in question. (D. 33, 5, 6.) 

2. Alternative legacy. • 

, Such a legacy as this takes effect : — “ Let my heir be condemned to repair 
such a one’s house, ”ror “to free such a one from debt.” (J. 2, 20, 21.) 

** I give and bequeath Stiphus to Titius if be does not choose Pamphilus. *’ 1 

bequeath Stichus or Pamphilus to Titius, whichever he pleases.” This is a single 
legacy with a choice to the legatee, unless the choice is expressly given to the heirs 
of the testator. (D. 33, 6, 9, pr.) 

** I bequeath 1 0 aurei to Sempronius ; or if he do not take them, I give him my 
■lave Stichus.” In this case there are two legacies, the second of which is conditional 
upon the refusal of the first. (D. 31, 8, 1.) 

I 

3. Legacy of a thing in general terms. 

If a slave or other property is left in general terms, the choice lies with 
the legatee, unless the testator has said otherwise. {J. 2, 20, 22.) 

Whcu tho choice was with the heir, he must give a slave of whom the legatee 
OQuld retain the poBsession {ut cum, habere liceat), and therefore one that was not liable 
as noxa ; bu'. the slave need not be healthy. (D. 30, 45, 1.) Also the heir must not 
give a slave that steals ; he must select a slave in good faith. (D. 30, 110.) 

VI. When it is uncertain -whether the legatee or the testator 
died first. 

In cases of apparently simultaneous death of two or more 
people, as by shipwreck, fire, or in battle, it often was material, 
in determining the devolution of an inheritance or the fate of a 
legacy, to ascertain which died first. The same rules apply both 
to inheritance and legacy. 

The rule, subject to exceptions presently to be stated, was, 
that when there was no evidence to show which of two or more 
persons died first, the law would nut presume that one died 
before the other. (D. 34. 5, 18, pr.) This rule operated, there- 
fore, in favour of the person in possession, or the person that 
did not recpiire to invoke the aid of the law. 

A gift (liihich was valid unless revoked in his lifetime) was made by a husband to 
his wife, lloth liUHb.aiid and wife perished together. It was held that the gift 
was valid, because the donor did not survive to reclaim the gift. (D. 84, 5, 8.) 

A motlier stipulated with her son-in-law for the return of her daughter’s dowry to 
her, if the daughter died before the death or divorce of her husband. The mother 
and daughter perished together. The mother's heir could not recover the dowry, 
because there was no evidence that the mother survived the daughter ; and according 
to the law, if she died before the daughter, her heirs had no claim to the dowry. 
(D. 34, 5, 16, pr.) 

A husband bequeathed her dowry to his wife, and both perished together. If the 
wife survived the husband for a moment, her heirs could recover the legacy ; but in 
the absence of proof of that fact, the heirs of the husband could not be sued for the 
dowry. (D. 84, 6, 17.) 
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Exceptions . — The exceptions to the above rule are dictated 
by a desire to prefer certain claimants to others. • 

1. AVhen a child above the age of puberty perislied along 
with a parent, and there was bo evidence to sliow wliieh sur- 
vived, it was presumed that the cliild survived the parent. 
(D. 34, 5, 22.) When a father and son* were killed in 
battle, the ri\"al claimants for the futher*s property were the 
mother as heir to the son, and tlieagnalic collaterals as heirs to 
the fathoiv If now the son survived the father, he beeaino 
his father’s heir (without the necessity of any acceptance), 
and the mother succet'ded to both. On the eontrarv, if the 
father survived, the pro})erty went away from his wife to iiis 
agnatic kinsmen. To avoid a result at variance witli po])i]lar 
feeling, the son was presumed to survive the falher. (I). 34, 
5, 9, 1.) That this is the true reason of the rule, and not any 
abstract idea of tlie prol)al)ihtv of a son biine: stroiiirer and 
surviving, is evident from another (‘ase. Wlieii tin* fatjier was 
a freednian, and the patron, therefore, was entitled to succeed 
him, the pre.sum])tion Avas reversed, and it was held tliat the 
father survived the son in order that tiie rights of t-liu patr(>n 
might be secured. (D. .‘I J, 5, 9, 2.) 

2. When a child under the ago of pnherfy perishes along 
with a parent, the ehihl is presumed to die tirsu (D. 34^ 


5, 23.) 

It was aj'reetl lictween .a f.ather-in law a * >n in-law, tl»;et if thn <lan;»lit<*r fli^a 
leaving a cliiM a year the* wni-in^lun' blnnild retain the dowry ; hnt if theaun die*tl 
first, the husbarul kIkjuM retain only a portion of the «!t>wry. ^rin* mother uinl non 
popshed in a sliijAvreck. HeM lliat the father sh<mld retain only part of tb«> 
dowry as agreed upon. (D. 2d, 4, 20, jir.) 

3. A person is burdened with a trust if he dies leaving no- 
children surviving him. I>oth ho and his only son iierished 
together. It was presumed that the son diecl first, and tliereby 
the trust took effect. This is a presumption in favour of a 


trust. (I>. 36, 1, 17, 7.) 

4. A female slave was to get her freedom if lier first child 
was a sou. She had twins — a boy and a girl. If there was no 
evidence to show which was born first, it was presumed to bo 
the boy, in order that tlie mother may get her freedom and the 
daughter be treeborm (XK 34,, 5, 10, 1 


(B.) Modality of Legacies.. 

PlACE OF PERFGRMAiJCE. — Wheu a thing is bequeathed, it is 
to be given to the legatee where it is found at the testator’s 

• 3N 
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death, or where it is afterwards removed in good faith by the 
heir* (D. 30, 47, pr.) Hence if a slave runs away before the 
testator’s Seath, the cost of pursuit falls on the legatee (D. 30, 
108, pr.) ; but if after the testator’s death, on the heir. (D, 31, 
8, pr. ; D. 30, 39,ppr.) 

If the testator expressly adds a place where the legacy is to 
be given, his injunctions must be observed. (D. 30, 47, pr.) 
This intention may be gathered from the nature of the legacy, 
as when a testator bequeaths grain warrants (tesserae frumen- 
tariae) to his freedmen for their maintenance. These were 
orders for the delivery of so much grain from the national 
granaries, and could be bought and used only in Rome. It was 
held that although the greater part of the testator’s property 
was in the provinces, his heir must deliver these warrants in 
Rome. (D. 5, X, 52, 1.) 

Time of Peiifokmance. — If no time is fixed by the testator, 
and the^legacy is unconditional, the legacy may be demanded 
as soon as the heir enters upon the inheritance (D. 31, 32, pr.); 
but if tl le heir does not dispute the legacy, he must be allowed 
a moderate time for payment before an action can be brought 
against him. In case of dispute the length of delay to be 
granted was determined by the Praetor. (D. 30, 71, 2.) The 
legatees are not bound to wait for the result of a trial in which 
the ^ennineiicss of the will is unjustly attacked, but they must 
give security to restore the property in the event of the accusa- 
tion proving well founded.. (C. 3, 37, 9.) 

A testator uiayj however, give the heir a specified time for 
perfi)rining, which was done by a clausula prorogationis. This 
clause wa\s not applied to specific gifts, but to legacies of res 
fungibiles, i.e., <jitae nuLinero pondere mensnrave constant} 

The instalments must be equal (D. 33, 1, 3, pr.), unless the 
testator has otherwise determined. (D, 33, 1, 3, 2.) 

Postponed and Conditional Legacies (Dies, Coxditjo). 

The testator may name a day on which the legatee is to be 
paid. 

As has been already explained (p. 587), a distinction was 
made in the Roman law betw’een the time when a right vests 
and the time when its peifijriuauce may be required. The 


* Qua$ pecunias legaviy quiLut die* adpo*itu* ficn eU, *a* here* m*u* aunua bima 
Crima die cfcUo. (D. 30, 30, pr.) 
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former was expressed by the phrase dies eedit, the latter by the 
phrase dies venit, , 

(1.) After the vesting {dies cedit), payment may bo made of 
the legacy, although it cannot be demanded until the day 
named {dies venit). But if the right has not^vested {die,* non 
cedit)y payment, if made, can be recovered a« the discluvrge of 
what is no debt. (D. 12, h, IG, pr,) This* distinction is equally 
true, both for contract and for legacy. (D. 35, 1, 49 ; D. 35, 1, 
1 , 1 .) 

Titiua was chnrged to give certain property to tiis nephews, gulijoot t<» a condition. 
These nephews were under tlie «*f their fat^’r. Titiua could not get a valid 

discharge until tlie condition was fidfilled ; for it might hnp{>en that lufore the 
condition wras fulfilled, the nephews might be «»/t and »o actpiirc fi»r their owja 

benefit, and not for their father. Again, some of th»*in might die, and the nliarcs of 
the Burvivora be tliereby augmentetl. 'ritius was therefore imt allow'ed, by antieipat* 
ing pa3'niL*nt, to vary the rights of th“ parties. (D. .'iO, 114, 11.) 

A wife made her husband her heir, and Appia his «ubstitute. She eh.orged him to 
give the whole to Ajtpiaon his death ; <»r if died before him. tt> Valeriaji. her 

nephew. The husband might give Appia the property in las lift tlm?J but if ha 
survived Apjda, he must answer for the whole .of it to Vahaiau. (1). li-,, 41, 12.) 


(2.) If the legatee dies after the vesting (dies cedit), but 
before tlie day of demand, liis b«‘ir is entitled to the legacy ; 
but if the legatee dies before tlie vesting of the lega-cy. his heir 
takes notliing. Tin’s jioint inakcs a , cardinal differeneo hetweeu 
contract and legacy. After a contract liad heen niade^ altlioiigh 
the creditor died before the day of vesting {(ties non cedhy, In’s 
rights passed to Iiis heir. (Ih oG, 2, j>r. ; I>. 3G, 2, 1’h« 

yiason for tin’s differeuce is given as thllowN persoj) in 
making a contract is understood 4f> act with a vit‘W to the 
benefit of In’s iKjir as well as of hiinself. But a to.stator dis- 
tributes bis jiroperty with regard to the favcnir in whirh tlie 
legatees stand with him. It is for them his lanmly is inte-ndcd. 
Their heu*s are uecessaiily unknown to hwn, for if the legatee 
dies leaving a will, one set of persons in ly succeed ; and it he 
dies intestate, quite a different set. There can iheri fore be no 
general presumption that a testator intends his boinity for 
those unknown persons, the heirs of his legatee ; ami it is more 
reasonable to siqqaise that if the legatee dies before the vesting 
of tlie legacy, tlie testator would desire bis jiortion to go to 
the co-legatees, also objects of his bounty, ratlier tliail to the 


heirs of the legatee. 

After a legacy vests, it is simply property, and as such 
descends to the h^irs of the legatee. 

A 
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(1.) When the leg^acy is ixiiconditionfd {legatum purum)^ and 
no day is fixed for performance, the right of the legatee vests 
{dies cedity^at the moment of testator’s death. (C. 6, 51, 1, 1.) 
Performance, however, cannot be demanded {dies nonvenit) until 
the heir enters oij the inheritance. 

If the legacy iSrCouditional, but the condition is illegal, the 
right of the legatee a'lso vests at the time of testator’s death. 
(D. 3(i, 2; 5, 3;. D. 30, 2, 5, 4.) 

Exception. — When a uKufruet Ih bequeathed, it doerf not vest {dies non cedit) until 
the heir enters. (D. 36, 2, 2.) The reason is, that as a usufruct expires with the life 
of the legatee, nothing is to be gained by throwing back the day of vesting to the 
time of testatf)r’s' (loath. (I). 3G, 2^ 3.) The sole piirpo.se of making the day of vesting 
retroactive, since^ nothing can be claimed until the heir enters, is, that in the event of 
the legatee dying between the death of testator and the entry of the heir, he may 
transmit liis own rights to his heir. Perhaps a better reason is that a usufruct can 
hardly be said to vest uutil the right to actual enjoyment accrues. Hence it appears 
that until the day of dcinand {dies vaiil) the right of the Uimfnicluary does nut vest 
{diei non cedii). (1). 7, 3,1, 2.) 

(2.) Wlien a legacy is unconditional, and a day {dies) is fixed 
by testator, tlie legacy vests (dies cedit) at the testator’s death, 
but the deuKMid must be put off until tlmday named (dies venit). 
The day may be remote, as 100 inojitljs ; but if it is certain, the 
legacy vests at once ou the death of the testator. (J>. oil, 2, 
21, pr. ; D. 30, 2, 5, 1.) 

(3.) Wlien the legacy is conditional it does not vest, and so 
is not transmitted to the lieirs of the legatee until the condition 
is fulfilled (1). 31), 2, 5, 2), unless, of course, the failure of the 
condition is caused by the heir. When that happens, perform- 
ance may generally be demanded ; that is^ ou the performanee 
of the condition at once dies cedit and dies veiiit, (D. 35, 1, 41.) 

Conditions. 

I. What is a condition I {conditio). 

A condition has two marks — futurity and unc^rlainty^ It 
suspends the operation of air investitive fact until a fature 
and uncertain event has or has not happened. 

1. Condition is distinguished from dies. Both relate, to a 
future event ; but dies relates to a certain, condition to an 
uncertain, event. The uncertainty of an event may, however, 
mean one of tw'o things ; either that the event is certain, as 
the death of Titius, but the time uncertain, or the event itself 
is imcerUiin, as that Titius, aged two years, will reach puberty. 
In the law of contract there is no condition, unless the event 
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itself is nncertain. Tims a promise to give on \m deatli by a 
debtor, is not a coiulitional promise ; the ifteft is future, t)ut it 
will certainly happen, although it is uncertain when. In this 
case, then, dies cedit when the contract is made, dies non vcnit 
until the death of the promisor. (D. 12, a. 1-*.) 

In the law of wills and legacies an cjjceifticui occurs. If the 
e^ ent is the death of the heir, it is l>eld ned to he an ijice 7 *fKs 
diesy but a coudilio. In iUi s event onlv is the 8jivin;r true, dies 

• » • O " 

incertus conditionetn tn tcsinineiito facit, (L). «).*), 1, 7/», pr.) 

“ Let my heir, when Titius is dying, give him 100 atieei*' This 
is unconditional, as in the case of contniet. (1). .‘)5, 1, 70, pr. ; 
D. ot), 2, 4, 1.) 

“Let iny heir, when dying, give Titius 100 norei 4'his is 
a conditional legacy, in opposition to the f‘ase of contract. 
(D. 35, 1, 1, 2 ; D. 2, 4, pr.; D. 35, 1, 70, 1.) 

The purpose of this illonfical is to pie\i‘nt t)ie piH.siliilitv of an heir of a 

legatee taking when the h'gacy has never \este»l in the l«*gali e. 'J'lji'<«o[>pe.'irH hy A 
consideration of the two cases. 

When the death of the lejja^ee is the event upon whteh thr lejrftcy is iiayahlo, it is 
considered to vest in the legatee uith liH last hreatlt. l*y thin nioim nlayv xenting his 
rights j'ass to his lieirs in the (trdinary way of de\..luti<M). Jlis ht irs tido* from him, 
not fr(»m the testator. 

When the <leath <»f th^ heir was the ev<*nt t)p»>n whicdi the legacy <h*pende<l, the 
legatee might die before the heir; ari<l thus, wlien the event omirred, no legatee he 
in exi>tence to whom jiayment eoidd he tu.ade In hacji a eus • bj no I'ossibility could 
the legatee be entitled; and tbns bis hrirs wuuUl tak" <iir»-etly from tli*’ testator, ft 
was considered, however, that tlic testator never nie.int tif extend his H!«trahtv t<» the 
heirs of the legatee. ( U. 3,'), J , 79,1.) Hut although for this purpose tie’ death of 
the heir was hehl to he a condition, still, contrary to tlu* rule governing condilioiiN if 
#the heir cho^e U> pay the lev'.u y in hi.s lif« tinu’, repr yue i\t of it e 'iild not be deinuiuicil 
although the legatee die<l before him 6, 42, 12; 1>. liJ, 11, 12.) 

Titia appointed her son, who had children, as In ir tnint to Murrentlcr the whole 
of her property to his sons or ihtir children, ou tltuinmt ipxt jk/Iha hI). The 

demand is not a condition of the Nesting, but bimj<ly' fixes the time {dim) when th;: 
trust must be jierfornied. (D. 35, 1, 85.) 

Seius i^aturiiimis left Vah rius Maximuji his Imir on trust to give the inheritanre to 
his son Seius Oceanus on hU hts AxU‘*nlli yrar. Ih fore n^aching that ago 

Oceanus died. Mallius Seneca, uncle »»f Oceanus, claimed the inln ritanoe of Satur* 
ninus as next of kin to Oceanus. Maximus resinted the claim on tlie ground that 
Oceanus having died before the vesting of the legacy, it did fiot pa:4H to his heirs, and 
that he was therefore entitled t<» hold the pro|»erty discharged from the trust. It was 
held that the clause, “ on attaining his sixteenth year,” was not a « ondition, but merely 
specified the time for performance. This Judgm'-nt rested cm the view' that in delaying 
the trust for his son until he yeached sixteen, Saturninus consultecl his inU.*rest, and 
not the benefit of Maximus, and that he had no intention to make the rights of his 
son depend on the hazard of his sixteenth year. Mallius, thirefore, got the projierty. 
(D. 86, 1, 46.) 

A testator bequeathed 10 aurei to his daughter JE>\ia. Severina, which she was to 
receive on her attainiig her legal majority. She died before reaching majorityi but 
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after the testator. Her heirs are entitled to the legacy after the lapse of ilie time 
that would have brought her, if she had lived, to her majority ; i,e,, when she had 
completed her twenty-five years. (C. 6, 53, 5.) 

A testator left 100 aurd to Titius, adding, “ Let my heir give him the money 
bequeathed if my mother dies.” The use of the present tense would seem to show 
that the legacy was unconditional, and that the death of the mother simply fixed the 
time for performance. * OBlius, taking that view, said the heirs of the legatee were 
entitled although Titius Tlied [before the mother, but after the testator. Labeo and 
Javolenus, however, said it was a condition; it was so in terms^ and there was no 
sufficient reason to believe that the testator meant anything else. (D. 35, 1, 40, 2.) 

** When Titius is thirty years old, let Stichus be free, and let my heir give him a 
farm.” Titius died before thirty. The legacy of the farm fails, but the gift of liberty 
was construed as unconditional ; the arrival of Titius at thirty years merely fixing 
a time during which the gift of freedom was to be postponed. (!>.> 40y 4, 15 ; D. 
40, 7, 19.> * 

A testa t(tr desired his heirs to manumit Stichus, and charged Seius, if Stichus con- 
tinued to live with him, to supply Stichus with food and raiment ; and alscvwhen he 
(Seiufr) reached his twenty-fifth year, to buy a commission for him. Seius 

died before reaching twenty-five. It was held that the heirs of Seius must buy the 
coniinissiou after the time tliai Would allow Seius to reach twenty -five. (I). 34, 1, 
18 . 12 .) 

2. Cmditio is distinguished from MoJus^ 

Modus is when a duty is imposed on a le^.itee by a testator 
to do somethin'^ after the legacy vests — as to build a tomb, or 
to execute a public work, or to give up part of the legacy to 
another. (D. 35, 1, 17, 4.) A condition is an essential pre- 
liminary to* the vesting of a legacy. 

A testator gave liberty to his slave-s Saccus, Eutychia, and Ilirene, on condition 
that theyi should every alternate month burn a lamp in his tomb, and make a sacrifice 
for the dead. This is not a condition, but a duty im})osed on the slaves on attaining 
their freediun, which the judge can cimipel them to perform. (I). 4U, 4, 44.) 

** Let Painphilus be fi*ee, provided that (tfa uf) he render his accounts to my chiklreiL” 
Julian said that the meunin'^ of the testator was clear. Ho did not intend that the^ 
accounts should be reudere.l satisfactorily before PamphiluB got his liberty, but that 
he should be mauumitiod, and cumpelied to gi\e an account to his sons. (D. 40, 4, 

17, 2.) 

Let my heir give to Maevius whatever sum he receives from Titius.” By this 
legacy the right of Maevius is not dependent on the actual recovery of the sum by 
Titius ; the testator meant to impose a duty on the heir, not to make the legacy con- 
ditional ; and therefore Maevius can, u])on the entry of the heir, compel bim to ti'aiis- 
fer his right of action against Titius. (1). 31, 50, 2.) 

3. Conditio Kxtrinsecus, 

When a legacy depends on some event determined by tlie 
law — as the aditio herediintis (D. 3i>, 2, 7, pr.) — or incidentally 
prescribed by the testator, that event does not make a con- 
dition, but simply delays the demand of the legacy. (D. 35, 1, 
911.) If before sneb event happens the legatee dies, liis heirs 
are entitled to the legacy if the event bubseq^ueutly happens 
(D. 36. 2, 6, 1.) ^ , 
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“Lct Titinsbebrfr. If Titius enters on my inheritance, let him give 10 aurti 
to Maevius.** If Maevius dies before the entry of the heir, and the legncy is 
interpreted as conditional, the heirs of Maevius would not be entitled. But although 
the testator in express terms made the legacy depend on the entry of Titius, it was 
not considered as a condition, because every legacy had to await the entry of the heir, 
and therefore the heirs of Maevius are entitled. (D. 86. 2, 22, 1.) 

Titius bequeaths to Gaius a farm, part of his wife’s dow’ryaand a sum of money in 
lieu of it to his wife. Before the wife made her election, G vuk died. M’ere his heirs 
entitled ? If the w'ifo elected to take the farm, neitlief Gaius nor his heirs ctuild got 
it ; and so, in ])oint of fact, the acceptance of the pecuniary legacy was a condition 
without which Gaius was not entitled to the farm. If it were a condition, the heirs 
of Gaius could not claim the farm, because Gaius died before aceeptnnce, and there- 
fore before the condition was fullilled. It was hold, howt'Vcr, that the testator did 
not mean the legacy to stand or fall by that event, and that bis intentions are most 
effeetually carried out by C(*nstruing the legacy as^iniply delayed until the wife makes 
her election. (D. 86, 2, 6, 1.) 


II. Fulfilment or Failure of Conditions. 

A condition may be an event iudepemlent of tlie will of tlie 
legatee, or it may bo at> act or forbearance required of him. 
When the condition is an event independent ol tlu‘ will of the 
legatee, cases of difficulty seldom arise ; hut if tin* c«»nditi()n is 
an act or forbearance of the legatee, questions nciy arise as to 
the sufficiency of performance. 

(A.) First case : Performance of Acts by Legatee. 

1. l^>y whom a conditional act may be performed. 

If tlie condition were that tiie ]« g;itee should lender a per- 
sonal service, he alone could sali. ly the condit ion ; but wlieii it 
was the payment of money, anyone could pay it r>n bcdmll of 
the legatee, and so fulfil the condition. (I). -IG, 7, />.) 

^ When the condition was that soinctbing should be done by 
two or more legatees, could one do tlie wln>le ; and if he did, 
did he acquire all the rights? it depends on whether the per- 
formance can be divided or not. 


The same thing it* bequeathed to two jier-oiiH if tlioy give the heir TOO 
of them by giving 50 gets l]i»* half ; aiul if tho otlu-r not goo .'je, cun ;.;et llio other 
half by paying an mhlitional f»0. (I). 5, 1, 54, 1.) 

If Stiehus* and Pampiiilus give lu they ^ball be free. KitluT by paying 5 

attrei gels his freedom, and if the whole in jiaid lK>th are free. (D. 40, 4, 11, 1.) 

Freeditm i:» bequeathed to two hla\et« if they render jjropcr .'loeoun is (</ ratiouen 
reddidn'int). If their accounts are Beparate, each g»it« hi^ free<loni Ijy proving his 
accountH and paying the balance be owes ; but if the accf»nnt>* are mixed, neither geU 
his liberty until the accounts of both are made up, and the balance due by b<jth ]iaid. 
(D. 40. 4', 13, 2; V. 40, 7, 13/2G 

Freedom i? give# to tw<i i-laveH on ctmdition that fliey build a houHe or put up 
a statue. If one dot-s the whole, he gets his freedom and tlie c»ther reirains a slave ; 
if both join in tlie work, both are free. (D. 40, 4, 13, pr. ; 1). 35, 1,11 2, pr./ 

2. To whom the act may be performed. 
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The rule in this case was stringent. If anything was required 
to be done or given to a person specified by the testator, it 
could not «be done or given to any other person, not even to 
the heir of the person specified. To this rule there were two 
limitations : (1) if the legatee could prove that the testator 
meant to give Innj greater latitude (D. 4Q, 7, 20, 4); and (2) in 
bequests of freedom.* (D. 35, 1, 51, 1.) If money was to be 
given to the heir, and the heir died, the slave could obtain his 
freedom by giving the money to the heir’s heir ; or if there were 
no such heir, then without giving anything at all. (D. 35, 1, 
114, 1.) If tlie money was to be given to a person other than 
the heir, and that person^ died, the slave got liis freedom with- 
out paying anything. (D. 35, 1, 94, pr.) 

If the legatee must give money to two persons, he cannot 
'divide the payment. 

A farm ia left to a legatee on comlition of liis i)aying 10 aurci to two heirs. By 
'paying to^ one heir, the legatee takes nothing ; it one of the heirs refuses to 
Accept 6, the legatoe can pay the full 10 to the other, and get the farm. (D. 35, 
1, 23.) 

“Likewise if Tititis pays Symphorus and Jannarius 100 axurci, I bequeath a farm 
to him.” SyinphoniH dies. In strietness the legacy' would be void because of the 
impossibility of satisfying the comlition ; but this was considered to be inconsistent 
with the testator’* wishes, and it wjw held that by paying half 50) to Januarius, 
Titius could recover half the farm. (1). S.'i, 1, 112, 1.) 

3. In certain cases, where it is impossible to comply exactly 
with the terms of the condition, a partial compliance or non- 
compliance is accepted as sufficient. 

1°. When the legatee is prevented doing what he is asked, 
by the person to whom he is asked to do it, tlie condition is 
regarded as fulfilled. (D. 35, 1, 81, 1.) The same rule obtains 
in stipulations, when tlie stipulator prevents the promiser 
fulfilling a condition. (D. 35, 1, 24.) 

A slave is btnjueathcd his freedom if he goes to Captwk. The heir prohibited the 
slave from going. The slave was at once thereby made free. (1). 40, 7, 3, 8.) 

A. ia appointed heir if he gives 10 aurei to Titius. Titius refuses the money. A. 
is heir. (D. 2S. 7, 3.) 

Maevia appointed her grandson Publius Mnevius heir. He was above the age 
of puberty. By her will she bequeathed an annuity of 10 aurei to Lucius Titus if he 
undertook the inant^ement of the property of her grandson, the heir. After a 
time Maevius refused t<i allow Titius to manage his property. If he was n<»t compelled 
to this course by the misconduct of Titius, he must oontlaue to pay Titius hia annuity. 
(D. 88, 1, 13, pr.) 

Slaves got their freedom and a bequest of aliment so long as they dwelt with tiiie 
heir. For a time they did so, but W’ere driven away by his cruelty. They were still 
entitled to aliment. (D. 34, 1, 13, 2.) 
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t * *” !***/ tnuiumit Stichua, Dama, and Pampliihit after naTment of 

testator s debts. The heir purposely put off paying the debta in order to i^rtkiu them 
m slavery. It war held that the slaves were entitled to their freedom p iihout laiting 
for the parent of the debU. (D. 40, 5, 41. 1.) This is an instance .rf an Iwir ref.» 

ing to fiilfal a condition, which came to the same thing as if he preieuled.tbeJeiiateo 
performing a condition. ** 


<• 

2*1, WJien the le^^atee is pi-evented fulfilling: a cond-itioh W 
a person to whom ihe act is not to be perfoi'ined, the uoudition 
is also regarded as fulfilled. 


“‘Let Titius be heir if he erects statnes in a town.” A site was refused. Tituis 
was entitled to the inheritance. (L). lift, 1, 14.) 

“Let my son he heir if he adopts Titius ; if he does mtt ad.tpt him, let him bo dis- 
inherited. litiii.s rofusefl to he adopted. 'Ihe hi^ is heir. (I). ‘J<>, >, 11.) 

A testator hefjucathed freedom to Stichns and Paniphila. and if they mariiod, a 
legacy of 100 mini. If Stiehns refused to marry Pam phi la,, she ot>uhl ehiim tl»e lialf 
of the legacy. (L. 35, 1, 31.) 

3®. AVlion the legatee is prevenitMl from fulfilling a ettndffitni 
by something else than the will of the heir or other person, tijo 
rule is not so simple. • 

(1.) If the fulfilment of the condition lay entirely in the 
power of the legatee {conditio poie^tica)^ juid if flit? perlonnaiiee 
Avas prevented, the condition was regarded as fultillrd. 

A Bum in hequeathed to Titius on comlition «if his mantimittl.ig Siichiih. StichuH 
die.s before the time of manumissiiNi. Titius is iiititled to th«* sum. (1>. :;o, .'i t, -i.) 

PamphiluB receives a bequest 4*f freedom <»u c»indition (d his t<» th«- heirn 

his peru/iMw. I’amphihis <iwed more t<* hi- numt. r than tin; wlu.h* Hy 

giving the heirs .all tliat he had in his pfru'iunt, he was entitled ti» his Ifreedoui, 

although in effect Uie heirs got indhing. (I>. 40, 7, 40, 1 ) 

A h abainl received money and tilings taken at valuation (/f.-f o^.fn’mrf/n/ ) for his 

yvife's d«)wry. He hefpiealhe«l her a hiiiii e<pial to the value uf her dow rv arul 10 

auiri if she produced and didivered to the lair all the |>i oj». r ty < outaiiied iu the 
marriage settlement (f/ofa/frt in.'^trumditu). Some »>( the prop* rlv was eonsouietl by 
use, and so could not })ro<iuc’ed. It was held t’l.vt if the wif^. g..ve up what aelually 
remained, she fulfilled the condition. {{). 33, 4, 12.) 

The same libenality of con.^^trnefion was adopted in regard to 
the lega(‘y of aliment, and also .to beipie.sts of* freedijra. (D. 
40, 7, 3, ]().) 


A testator bequeathed a legacy of food and clothes to his fre' ihnen so long m they 
dwelt with Claudius Justus. A rescTij t of Antoninus I*iu-( KtaWs that tJiev were 
entitled to aliment after the death of .Justus. (D. 31, 1, 13, 1 ; I). 33, 1. 2'*, pr. ) 

A slave wa-s bequeathed his freedom on cxmilition of inaVing up hiii accounts 
within thirty days after testator’s dutth. The heir did not ent* r until afU r that 
time. Nevertheless, in favour of liberty, an extension of time waa allow t;<h (U. 
40, 7, 28, pr. ) 

“If Stichus gives Attia 10 aurei, let him be free.’’ Attia died after the will was 
made, but before the testator. In spite of a difference of opinion, it was cstahlishad 
that Stichus got his fry^dom. (D. 40, 7, 30, 4.) 
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(2.) When the performance of the condition was not wholly 
in the power of the legatee, but depended also on some other 
person, th^ condition failed if the non-compliance of the legatee 
arose from any other cause than the refusal of that person. 
Such a conditioi\ was said to be mixed {mixta). When a con- 
dition depended neither solely on the legatee, nor partly on 
him and partly on arfother, the condition was called casual or 
fortuitous {casualis). 


An uncle left a legacy to hig niece on condition of her ittarrj ing hig son: Tlie aon 
died before he wag of inurriageable age. The niece was not entitled to the legacy, 
because the marriage depended on the will of the Bon aB* well as on her own will. 
(C. G, 46, 4.) Jf the Bon lived ant' refused, she got the legacy. (D. ^5, 1, 31.) 

A father by big will exprcBsed his desire to marry his daughter, 8everiana Prociila, 
to her relative /Elius Philippug, and bequeathed land to her on condition ot marrying 
liim ; if she refused, the land to go to l*hilip. Before Bhe was old enough to marry, 
she died. W;.h l^hilip entitled to the land ? No, because the condition was her 
refusal ; and as she never refused, the condition failed. (‘D. 35, 1, 101, pr.)' 


Within what time mu’s! a comlition be performed f 

1°. Wlicn no time in fixed by the testator, the question that 
arose was whether the conditioA could be fulfilled in the life- 
time (d' the testator. Conditions depending upon accident, 
or events independent of the volition of either the heir or 
legatee, iniglit easily haj)pen in the testator’s lifetime. (C. fi, 
25, 7.) 'J’lius a legacy to a daughter on her marriage was 
valid if the marriage oceurri'd before the testators death. 
(L). 1, 10, j>r.) But wlien the cmidition Was any act of tlie 

legatee or lieir in obedience to the will, necessarily it could not 
be j)erformed until after the te8tat(»r’s death ; because, as the 
will was a secret di)eument, no obedienee could be rendered tfi 
it during testator’s life. (D. oo, 1, 2.) 

2"*, When a limit oi time has been fixed by tlie testator, the 
condition cannot be performed afterwards, unles.s the legatees 
were jmn'eiitcd by no fault of their own from performing it 
within the time, (U. 40, 5, 41, 12.) 


“ If within five years Stichus pays a sum, let him. be free.” After the five years, 
Stichus eanuot get his freedom by etfering the sum. (D. 40, 7, 23, pr.) 

Titius hv will manumitted his stewardi, on condition of their settling their 

accounts within ft>ur mouths after Ids death. Bv the delay ef the heir the accounts 

• • 

could not Ik* rendered in time. Held Uiat the stewards U4Ubt he allowed four clt.ar 
mouths to fulfil the condition. (1>. 40, 7, 40, 7.) 

(B.) Second case : Forbearance by Legatee. 

1®. When a time was limited by the testator. 


A legacy was bequeathed to Titius after ten years, if be did not exact Beeurity 
from the heir. Tilius died in five years, and of course after t^t it W'as impu&dble he 



CONDITIONS. 


939 


shotild exact sectrrity, so that by hia death the condition was fulfilled. The legacy in^ 
therefore, transmitted to his heir. (D. 35, 1, 103.) , 

2°. When no time is fixed bj the testator. 


**Let Stichus be free if he does not go up the Capitol,” So long as Stichus lived 
it was possible he might go up the Capitol, and thus defeat dhe bequest of freedom. 
Can Stichus obtain his freedom ? The answer depends on the intention of the tes* 
tator. If the testator meant the condition to be taken literally — that is, if he meant 
Stichus to get his freedom only with his last breath — the legacy was a mockery and 
void. (D. 40, 4, fil, pr.) But if the testator really wished Stichus to be free, then it 
was held that the condition was fulfilled as soon os he had an opportunity of going up 
the Capitol, and did not go. (D. 40, 4, 17, 1.) 

“A legacy to Seia, if she does not marry I'itius.” She marries Cains. Still the 
condition is not fulfilled, because Cuius may die, a^l she may marrv Titius. It is in 
effect, therefore, a legacy to her on her death or the death of Titius, widchever 
happens first. (D. 35, 1, 106.) 


Mitcicnia Cautio. 

To obviate this inconvenience, a legatee ^vas allowed, when 
the legacy was niid'er a condition non facienJl aJiquU^ to take 
the legacy, subject to a promise by sti])ulatioii to tlfb jierson 
entitled to the legacy on the failure of the condition (D. iJ5, 
1, 18) to re.‘jti)re the object of the befpiest, with all tlu^ profit 
derived from it (I). 31, 70, 7), if he did that which the condition 
forbade him to do. (D. 35, 1, 73, 2.) I'his wds called the 
cautio J/nciff?/ a. Tliis practice was sanctioned by the oju'nion 
of Aristo, Neratius, and Julian, and lastly by a constit utiiiii 
of Antoninus Pius. It aj>])lied geiieially in favour <d‘ lu-jr.s as 
well as legatees, wlion the condition was negativ’e (?/i non 
faciendo), (I>. 35, 1, 7, pr.) 


A wife ftp|»(dnUHl her hud»and h* ir hir a part of hrr pmiurty, if hi- did not sue 
for or exact payment of the dowry niie hud ]>r«>niiM i|, but had never htiii. 'J*ho 

husband may give notice to the co lK-ir, uiid upon offeiing him a rt I or a stipula* 
tion not to sue, may enter as Inir. (1). U5, 1, 7, 1.) 

A usufruct is liequeathed subject to a cun lltiiu) of not duing Humethlng. The 
usufructuary is cntilled to poshehsiun on giving the Aluciasia ntutio. (1>. ;i5, 3, Tif, 3.) 

But the lejratee is not entitled to oiler this securitv, when 
condition of not doing (mm facicndi) is meant by the testator 
to indicate some particular event.r 

” A legacy to a daughter-in-law if hlie d^'o-' not divorce her huMbaitd. ” The meaning 
of thiK is, that the leiracy is doe on the <h;ath of the hiiHbund. (D. 3.'>, 1, 10], ,'{j 

“A legacy to Titia if she docs not go away from her children.” Strictly, this would 
mean after the death of the children, and such was the decision of some jurists ; liut 
Papiniau said the Mueiana cautw must be allovvu 1, l>ecaus>: the testator couM not be 
supposed to have had before bis eyes the sinister contemplation of the death of the 
children before their mother. (D. 35, 1, 72, pr.) 

III. Restriction's on Conditions 




1. A is void if tiie condition deprives it of poritive 

valtte. 

t 

A legacy of 66 aurci, on eonSition that the legatee gives the heir 60 awrei, is 
nugatory. 'fD. 86, :2, 65.) 

** If Titius gives 8 « 5 urity to myiieir to give Maeviue lOO aurei^ let my heir give 
Titius lOO awrci.” Tigs is a valid legacy, and is equivalent to a legacy of 100 aurei 
to Titius on trust for MaeviuC. (D. 80, 84, pr.) 

A legacy >of a farm supposed to be worth 100 aurei was made to Titius, on con- 
dition of his giving the heir 100 aurei. The legacy is valid, because the farm may 
haye.a special value to Titius. ^D. 31, 54.) 

.2. The condition ^^si'Volet** 

The condition if the keir plea-ses ” malces alegacy nugatory, 
just as a contract cannot made if tlie promiser is bound only 
according to his own good pleasure. But if the language does 
not imply that the choice is perfectly arbitrary, as if it be “ if 
you think fif* (n fueris curhiiratm^ pulavens^ ai aestimaveriSy si 
ntik iihi fuerit risim)^ the condition is good, at least in bequests 
of freedom, and is interpreted to mean the discretion of a fair 
and honest man {arhitrium viii honi), (D. 40, 40, 3.) 

“I desire and l»eg you, sweetest sister, to regard with the utmost favour Stichus 
and Pama, iriy stewards, whom I have not manumitted until they shall have rendered 
Uieir ftcc<»unt8. And if they also are ajjproved by you, I have stated my opinion.” It 
was held that tlu’ sister could not refuse to receive the accounts; and if they were 
satisfactory in the eyes of a reasonable man, she must give them their freedom. 
(1). 40, 5. 41, 4.) 

A t« stator charged his heir, if he did not obey a particular injunction of the will, 
to give a legacy. This is ^ good c(»nditi(>n, although it is in his power to do it or not 
to do it, and therefore the legacy may seem to he left to his good jdeasure. fD. 31, 3.) 

“ Unless my heir refuses, let him give.” This is a good condition, requiring the 
express assmt of the heir to the vesting of .the legacy. {D. 32, 11,5.) * 

A legacy of a thing on tnist to give it to another w’hen the legatee pleases, is valid, 
and enables tlu* legatee. to keep it fi»r the wliolc of his life. (D. 32, 41, 13.) 

‘*T<» Titius, if he wislies, I betjueatli Stichus.” The legacy is conditional (D. 30, 
65, 1), and docs not vest until the legatee accepts. (1). 35, 1, 69.) 

** Lot Publius Maevius, if.he.wishes, be heir.” A different ruleapplies to the heir. 
The clause, t\ t•o/«^ is hehl to be superfluous, and xn)t to make a contlilion, except in 
the single case wlure a slave of the deceased w’as named heir. (D. 28, 7, 12.) The 
slave was the only ]»orson that was compelled to take. The reason of the different 
interpretation between legacy and inheritance was, no doubt, an anxiety to prevent 
wills being made void. If a legatee <lid not accept, no one suffered but himself ; but 
if fin heir-did not take, all the legacies fell to the ground. 

An appointment of heirs cannot be left to the decision of a 
third person. Such a condition was' inconsistent with the 
theory that a testament derived its authority from the will of 
the deceased, not from the will of any other person. (D. 28, 
5, 32, pr.) 
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“ li mtiua pbMea, let SempraniiM be hdr.” The uwnt of TItiue givet no eSonm 
toeneh an appointment. But, “ If Ittioa ascenda the Capitol, let Sempronias bo heir," 
ia a good appointment, although it ia entirely in the power of Titiua to eo up & not 

(D. 28. e, «8.) • 

Whether a legacy ean be left to the assent of a third person, 
is a point on which the Digest' speaks with a» nncertain voice. 
“If Titius ascends the Capitol, let my Ifbir give Muoviu.s 
100 aureij* is a goo(f coudition, but there is a difference of 
opinion in regard to the form “If Titius pleases.” Modestinus 
says such a condition makes the legacy nugatory, and cites this 
as an illustration of the rule,. ejcpres^a nocenty iwn edpresm non 
nocent;'* and that the express dependence of a legacy on the 
will of a third person is void, although the implied dejiendeiice, 
as in “if he goes up the Capitol,” is vulidw (D. 35, 1, 5:^.) On 
the other hand, Ulpiau mya there is no difierence between the 
two, and that both conditions ai*e good. (D. 31, 1, pr.) 

Power of ArroiKTilENT. — An heir or legatee might he chargofl tf> give certain 
pro|ierty to certain persons, as “iny freedineii, ” “to which of theiiiSie pleases” 
{cui eorum voles wyo restituas). If he did not appoint any one of them, all are entith d 
to equal shares, according to arescript of Antoninus Pius. (D. 40, 7, 21,1 ; J). Jll, 07, 7.) 

If any person is selected under such a trust, he takes not from the heir or legatee 
that has the power of ajqiointiiient, but from the testator, in the bame manner as if he 
had been named legatee in the will. (D. ill, 07, pr.) 

3. Conditions that cannot take effect until after the death 
of the heir or legatee.. 

A legacy, after the death of the heir or legatee, in like manner was void ; 
as, for instance, when anyone said thus : “ When my heir shall he dead, I 
give and leave it ; ” or again, Phe day before my heir or legatee sh.ili die.” 
Hut in a like way we have corrected this too, and have given effect to Icgat ics 
of this kind after the analogy of trusts ; that even in this case legacies 
might not be found to be in a worse position than trusts. (J. 2, 2o, 35.) 

4. Impossible and illegal conditions. 

'When the condition cannot fullilled, oris forbidden by the 
law to be fulfilled, it is regarded as a supei liuity, leaving the 
legacy vulid and uncouditionaL (D. 35, 1, 3; D. 23, 5, 50, 1.) 
The legacy vests (dies oedit) at the death of the testatrir. 
(D. 33, 5,3; D. 33, 2,5, 4.) 

(C.) Restriction on Legacy. 

I. In respect of the object of a legacy. 

In describing the rights and duties un.-jing from hrMpieht, we 
have shown by particular examples the range of tilings that 
might be the objects of a legacy. Not only every right of 



property, but lights arising from contract, and eron a heredUat, 
might be bequeathed. The limits, then, to legacy are simply 
the limits to property. 

It has also been mentioned that a testator could by way of 
trust bequeath w^at did not belong to him to a legatee. 

Not only what belougs to the testator or his heir, but what belongs to 
another, can be left as a legacy. In that case the heir is forced to buy it up 
and supply it ; or if he cannot buy it up, to give its value. If, however, the 
thing is such that it cannot be bought or sold, not even its value is due : — 
as if a man leaves the Campus Martius^ or a basilica or temples, or things 
set apart for the public use ; for the legacy is of no force. In saying that 
what is another*s can be left as a legacy, we must be understood to mean if 
the deceased knew that it was another’s, but not if he did not know ; for 
perhaps if he had known it was another’s he would not have left it ; and so 
the late Emperor Pius decided in a rescript. The truer view also is, that 
the man that brings the action (the legatee, that is) ought to prove that the 
deceased knew the thing was another’s,, not that the heir ought to prove he 
did not know it was another’s ; because the necessity of proving his case 
rests always on him that brings the action. (J. 2, 20, 4.) 

If a man leaves what is his own in the belief that it is another’s, the 
legacy takes effect ; for wliat rests on truth is more effectual than what rests 
on opinion. If, further, he thought it was the legatee’s, it is agreed that the 
legacy takes effect, because the wishes of the deceased can be fulfilled. (J. 2, 
20, 11.) 

If a man leaves as a legacy what belongs to the legatee, the legacy 
is void ; because what is his private property cannot become any more 
his ; and although he has alienated it, neither it nor its value is due. 
(J. 2, 20, 10.) 

II. Who may not be legateei^. 

A legacy can be left to those only with whom there is iesfarnnifi factio. 
(J. 2, 20, 24') 

Those that cannot bo heirs cannot be legatees ; bnt can an 
heir bo also legatee nndcr the same will? A sole heir cannot 
be legatee, because he would at the same time be both creditor 
and debtor; as legatee he would be creditor, and as heir debtor. 
But if there arc several lieirs, one oftliein may be charged with 
a legacy in favour of the others. (D. 30, 116, 1.) This gives 
rise to a curious result when the heir is made co-legatee along: 
with other persons not heirs. 

A farm is bequeathed to Titius (one cf two cobeirs), and to SeiuR, who is not heir. 
Titius is entitled to half the Win, Seius to the other half. But since there are two 
heirs jointly lialde, Titius cau claim one- half of his half from his codieir. Can he 
claim the other half of the half from himself ? No, for then he would be at once 
creditor and debtor. He can claim, thei'efore, only one half of his share from the 
co-heir, and thus Seius gets in addition to his own half a half of the share of Titius. 
(D. 30, 34, IL) 
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A farm Is beqnea^ed from Tltios and Seins, oo*he{n» to Tltius, A and B., as co- 
legatees. If Titius were not heir, he, along with A. and B., would be entitled to a 
third of the farm. But this third, as it happens, is due in equal parts from himself 
and Seius. Ho cannot get the part due from himself ; therefore he getS only the half 
of his third, t.e., one^sixth of the whole. The other half is divided equally between 
A. andB., who thus each get one-third plus one-twelfth, or five-twelfths, Titius getting 
two-twelfths. (D. 30, 116, 1.) • 

Titius and Gaius are co-heirs, Titius having one ounce «nd Gaius eleven ounces. 
A farm is given them as a legacy. In what proportion* will they enjoy the legacy ; 
Titius as lieir cannot owe to himself any part of the farm, but Gains can owe him 
eleven-twelfths of the farm. Gains cannot owe himself any portion of the fiirm, but 
Titius, as heir for one-twelfth, may owe him one-twelfth. Thus Titius gets eleven- 
twelfths of the farm, and Gaius one- twelfth, and they take the legacy in shares inversely 
as their shares of the inheritance. (D. 80, 34, 12.) 

A slave could not be a legatee, except for aliment. 

An annuity for aliment was left to a person who was condemned to the mines, but 
afterwards pardoned l>y the Emperor. Held that ho was entitled to payniunt for the 
time he was a convict, as well as for future years. (D. 34, 1, 11.) 

A slave is to be freed after a certain time, and meanwhile a legacy of aliment 
is given. Held that before he attains freedom, he may, according to a rescript of 
Severus Antoninus (D. 33, 1, 16), claim the allowance. (D. 30, 113, 1.)* Even if the 
slave dies before the time fixed for his maniunission, what has l)een given him ns an 
allowance cannot be demanded back by an heir from the co-heir who made the allow- 
ance. (D. 10, 2, 39, 2.) 

Can the slave of a sole heir be legatee ? 

Whether a legacy we leave to a person in the fofes/ds of the man wc 
appoint our heir is a good one, is questioned. Servius approves of tlic view 
that it is good, but thinks the legacy disappears if he is still in zii 

the time when the legacies usually vest. Whether, tlicrcfore, the legacy is 
unconditional, and in the lifetime of the testator he ceases to be in the patestas 
of the heir, or whether it is conditional, and that happens before the con- 
dition is fulfilled, in either case he holds the legacy is due. .Sabinus and 
Cassius, on the other hand, think a legacy can rightly be left conditionally, 
but not uncondition.'illy. Although, they say, he might in tltc testaf I’s life- 
time cease to be in the potestas of the heir, yet on this ground the legacy 
ought to be understood to be void, that it would have no force if the testator 
died at once after making the will ; and it would be absurd to say that it 
took effect because he dragged <mt his life longer. The authorities of the 
opposing school, again, think that not even conditionally can the legacy be 
a good one ; because we can owe nothing to those we have in our potestas 
any more conditionally than unconditionally. (G. 2, 244.) 

Whether a legacy we leave to a slave of our heir is a good one is questioned. 
It is agreed that an unconditional legacy is void, and that it goes for nothing 
that in the testators lifetime the legatee went out of the potestas of the heir ; 
because since the legacy w«uld have been void if the testator had died at 
once after making his will, it ought not to take effect merely because the 
testator lived longer. A conditional legacy, however, is a good one ; so that 
wc must ask carefully whether at the time the legacy fell due the slave was 
not in the potestas of the heir. (J. 2, 20, 32.) 
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On the contrary, it is agreed that through a person in your poiesias^ if he 
is appointed heir, a legacy can rightly be left to you. If, however, you 
become heir ^hrough him, the legacy vanishes ; because you cannot owe 
yourself a legacy. But if the son is emancipated or the- slave manumitted 
or transferred to another, and himself becomes heir or makes another heir, 
then the legacy is due. (G. 2, 245.) 

On the contrary, if a slave is appointed heir, there is no doubt that even 
an unconditional legacy to Ids master is a good one. For even if the testator 
died at once after making the will, yet the legacy is not understood to vest in 
him that is heir ; because the inheritance is distinct from the legacy, and 
through tlic slave another can be made heir, if before he enters on it by his 
master’s orders he is transferred to the potestas of another, or by being 
manumitted is himself made heir. In these cases the legacy is good. But 
if he remains in the same case, r^nd enters by order of the legatee, the legacy 
disappears. (J. 2, 20, 33.) 

111. Unlawful objects, or purposes, or conditions. 

1. A tliini^ cannot be acquired twice by a lucrativa cauml 

If what belongs to another is left as a legacy, and in the testator’s lifetime 
the legatee becomes its owner, then if the ground of its ownership is purchase, 
he can under the will obtain the price by an action ; but if the ground of his 
ownership is gainful {harativa) — if it is a gift for instance, or any other like 
ground — he cannot bring an action. The rule handed down is this, that two 
grounds of ownership both gainful cannot meet in the same man with regard 
to the same thing. On this principle, if under two w’ills the same thing is 
due to the same man, it makes a difference whether he obtained the thing or 
its value under one will. If he obtained the thing he cannot bring an action, 
because he has the thing on a ground that is gainful ; but if he obtained its- 
value, he can bring an action. (J. 2, 20, d) 

To acquire a thing lucratii'a causa is to obtain it without a valuable consiuerution. 

If a man has another man’s farm left him, and buys the ownership of it 
without the usufruct, and the usufruct comes to him, and thereafter he brings 
an action under the will, Julian says he can rightly bring the action and 
demand the farm, because in his demand the usufruct holds the place of a- 
servitude. But it falls within the duty of the judge to order the value, less 
the usufruct, to be made good to him. (J. 2, 20, 9.) 

In this case the asMunption is that the usufruct is obtained without valuable con- 
sideration. In strict law, this was immaterial in an action brought for ownership, the 
usufruct being viewed as a serNitude.- Bat although technioally a servitude the 
usufruct wiis substantially a frugmeat of the ownership, and therefore the legatee was 
allowed to recover only the value of the reversion, t.c., deducting the usufruut or life- 
interest. 

£• Legacy left by way of penalty. 

To leave a legacy, or. to revoke it, or to transfer it by way ot a penalty,, 
was useless. A legacy is left by way of a penalty when it is left in order to- 
coerce the heir, and to make him do or not do something. An instance 
is it a maa writes thus : “ li my heir bestows his daughter in marriage 
on Titius or, on the contrary, li he does not bestow* her, -let him gjve 
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\o aurci to Seius;” or if he writes thus, “ If my heir alienates the slave 
Stichus or, on the contrary, “If he does not alienate him, let higi give 
Titius lo aurci So much was this rule observed that very many imperial 
constitutions point out that not even the Emperor himself will accept a 
legacy left him by way of penalty. Even under a soldier's will such legacies 
did not take effect, although in other cases the wishes gf soldiers in drawing 
up their wills are closely observed. Nay, even a g^nt of freedom, it was 
held, could not be made by way of a penalty. More than that, not even an 
heir could be added by way of a penalty, as Sabinus thought ; as if one were 
to speak thus, “ Let Titius be heir. If Titius bestows his daughter on Seius 
in marriage, let Seius also be heir for it made no diflerence in what way 
Titius was coerced, whether by giving a legacy or by adding an heir. But 
of such niceties as these we do not approve. Wc have therefore settled 
generally that what is left or revoked or transferred to others, although by 
way of a penalty, is to differ in no point from all other legacies as regards 
the giving or revoking or transfer, except, of course, things impossible or 
forbidden by the statutes, or otherwise disgraceful ; for dispositions of 
this sort by testators the views of my times do not suffer to take effect. 
(J. 2, 20, 36.) 

3. Kestraiiit on the lilterfy of the legatee. • 


A legacy w’as made to a person on condition that he Hlnoihl alw.ays tlwell in the 
same city, near the tomb of the deceased. 'I’he legacy is valid, but the contiition is 
void. (D. 35, 1,71, 2.) But such a restriction may he iniiK>Ked on freedmeu wht> get 
a legacy of aliment ; so that if they neglect the testator's injunctions, their aliment 
may be stopped. (D. 34, 1, 18, f>.) 


4. Re.straint on alienation of property. 

In terms of a rescript of Severns and Antoninus, a g^oncral 
or absolute prohibition of alienation of proi)erty left by It-gacy 
Avas void; but if the restriction was made in the interest of 
children, freedinen, heirs, or any sj>eeified person, it was n[)held 
-T-without prejudice, however, to the creditors of the testator. 
(D. 30, 114, 14.) 


Julius Agrippa in his will enjoined his heir n(»t to mortg.ago nor in any manner 
alienate his Imrial-groiind and bulmrbnii n "iih r>ce. His daughter was heir, and died, 
leaving a daughter, her heir, who in turn die'), aj>|>oiiiting ci itain persons not in the 
family her heirs. All tins time the property in tju -.tiori ha<l never changed hands. 
Julia Domna was nieco to Julius Agrii>pa. Could she < under the will of Julius 
Agrippa ag iinst the lieirs named in Ids grand* iaiightei’b will, on the ground that the 
condition a..i:»inst alienation had been broken? > 0 , because the prohibition in the 
will w’as absolute and unrinalified, not liimted by any object— as, to keep the property 
in the family. (l>. '^2, 38, 4.) 

A mother appointeil her sons heirs, and enjoined them “ on no account to alionata 
the lands they wvmld obtain from her, but preserve thLin to their own family, and 
to give recipiucal sureties to tbf^t effect.”^ Held that this restriction was void o& 
account of its being absolute and uoqualibed. (D. 32, 38, 7.) 


' Praedict quae, ad eo» ex bonit meu perventura mint, nuUa ex eauta abalienejUf ted 
ecneervent tuccctnoni #uar, deque ea re tnvtcem ttbi caverenL 

• • • O 


O 
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A filler afipoiiited hk mb Titios heir. Titias had three mu. The lether 
bequeathed a firm to Titiue on truRt not to alienate it, but to keep it in the family. 
^nUne Jied appointing as heirs bis two sons and a stranger to the family. Held that 
the third son could under the will of his grandfather demand a third of the farm. 
(D.80, 114, 15.) 

A father bequeathed a farm to his son, forbidding him, during his life, to sell, gire 
away, or pledge the landf ; adding, that if he acted against his will the farm should go 
to the Exchequer ; fur the prohibition was imposed in order that the farm should never 
go out of the family. On accotint of the limit, during his life, it was held that the son 
oottld bequeath the property even to persons not in his family. (D. 32, 38, 3.) 

A testator bequeathed land with a shop to fifteen of his freedmen by name, and 
added, ** I wish them to have and hold on the condition and terms that no one of them 
shall sell, give away, or in any other manner dispose of his share. If anything is done 
against this injunction, then I wish the portions so dealt with to belong to the town of 
Tusculum.” Some of the freed sold their shares to two of the joint-tenants, and 
these two dying, leU Gaius Seius (who was not one of the freedmen) their heir. This 
was not a forfeiture to the town of Tusculum, because it is consistent with the will 
that a freedman might sell to his fellow-freedman (although not to a stranger) ; and 
a freedman was not forbidden to leave what he had bought, but only what he had 
acquired from the will of the deceased patron. (D. 32, 38, 5.) 

A testator appointed heirs his son and his son’s children, who were emancipated, 
and said, “ will is that my houses be neither sold nor mortgaged by my heirs, but 
that they remain intact for ever to them and their children and grandchildren. If any 
of them desires to sell or mortgage his share, it shall be lawful for him to sell or mort- 
gage to his co*beir. Whatever any of them docs against this will shall be null and 
void.” The son borrowed luonoy from Flavin Dionysia, and the houses being in the 
hands of tenants, delegated to her tluj rents due to him. Was this a violation of the 
trust f No ; a conveyance of the rents was not a sale or mortgage within the meaning 
of the trust. The creditor Flavia acepured no right in ran, but only aright in per- 
Monam against the tenants ; and what the testator forhado was an aIif3Qation of the son’s 
interest, which was a right in ran, (D. 31, 88, 15.) 

When property is settled in the manner shown in these 
examples, the trust is kept alive so long as there is any person 
in the family to take under it ; but the last member of the 
family can dispose of it freely. (D. 31, 78, 3.) This ainonntod 
to a very strict entail, as in the event of any attempt b'nng 
made to defeat the truist, tlie person next entitled could rect)ver 
the property from a puvelmsev or anyone in whose possession it 
was. (lb 31, 69, 3.) Emancipated children claimed under trusts 
for a “ family ; ” and failing direct descendants, the agnates 
were entitled (D. 31, 69, 4). and even tlie freedmen. (D. 31, 
77, 11.) According to Justinian, the next of kin could claim 
after the children, then even a son-in-law or daughter-in-law, if 
the marriage was dissolved by death, and after them thj freed- 
men. But a testator might bequeath the property iu a narrower 
tine if he pleased. (C. 6, 38, 5.) 

Dearest wife, 1 beg you to bequeath uoUiing to yo\ir brothers. There are your 
dsters’ sons, to whom you may leave your property. You know that one of your 
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Imthen robbed and murdered onr «m, and the other also has done me harm." The 
wife died intestate, leaving one of these brothers her heir. Held that a soa of one 
of the sisters could exclude him under the trust oontained in hew hnsband^s wilL 
(D. 31, 88, 16.) 

5. Captatoriae Insiitutiones or Scripturae, 

To ajipoint a person your heir in order that he might appoint 
you his heir, is illegal. (D. 30, 64 ; D. C8, 5. 71, 1.) This pro- 
hibition was introduced by a Senatus Consulturrif the name of 
which has been lost; and the object was to prevent rich men 
being entrapped into making needy adventurers heirs by the 
plausible device of making reciprocal bequests of all their 
property to each other. Hence iS the bequest or appoint- 
ment was the result of mutual affection, and there was no 
fraud, the Ssnatus Consultum did not apply. (H. 28, 5, 71, pr.) 

“ Let Titius be my heir if he shall have shown and proverl that Muovitis was 
appointed heir by him in his will.” This in void, although a third person, Maevius 
and not the testator, is the jnsrson to be named. (D. iJS, 6, 7-, 1.) 

“ For whatever part Titiua has appointed him heir, for the sames^iropurtion let 
Maevius be my heir.” This is valid, because it refers to a past, not to a future 
appointment, and therefore cannot have any fraudulent effect. (D. 23, 5, 72, 1.) 

6. Conditions as to taking oaths. 

When a bequest is made, subject to the condition of taking an oath, to do or not 
to do something, the Praetor’s edict releases the legatee from so much of the injunction 
as requires him to take an oath. (D. 28, 7, 8, 6.) Tlio reason, says Ulpian, is, that 
while many are ready enough to take oaths to the discredit of religion, otherh lu*© 
fearful of the divine di8]}leuNure even to the point of superstition. In reK[)«ct of one 
class, oaths are useless; in respect of the other, they are unfair. (D, 28, 7, 8, pr.) 
An exception was made in favour of bequests of freedom, os it was considured that 
the most scrupulous slave could not hesitate to take an oath for his freedom. (D, 
•40, 4, 12, pr.) 

7. Cuiiditions in restraint of marriage, in addition to the 
usual objections, were specially obnoxious as inconsistent with 
the to Julia, which imposed disadvantages on the unmarried 
state. 

When a legacy or appointment of an heir was hampered 
by a general restriction that the legatee or heir sliould not 
marry, the appointment or bequest was valid, and the n stric- 
tion null and void. But a narrower restriction might be 
imposed. (D. 36, 1, 65, 1.) 

** I bequeath a farm to Maevia on her death, If she shall not have; married." 
Although she marries, she can at once demand the legacy. (U. 35, 1, 72, 5.) 

An annuity was left to a widow on condition that she did not marry while her 
ehOdren were alive. The condition is void ; but if it were restricted to the time when 
the children were under the age of puberty, it would be c^flbetive, and her marriage 

before that time would forfeit the legacy. (D. 35, 1, 62, 2.) 

• • • • 



A lega<7 to Maevla ** if she does not marry Lucius Titiiis ” is valid. (B* 85| J, 

fO • 

' A conditiony #if she does not marry Titius, or Seius, or Lucius/* is also binding. 
(D. 85, 1, 68y pr.) 

A condition, “ if she does not marry any one at Aricia,” is void, if it was unlikely 
that the legatee would get a husband at any other place ; and therefore marriage with 
a man at Aricia did not forfeit the legacy. (D. 35, 1, 64, 1. ) 

A legacy was left by a'husb/ind to his wife on condition that she did not marry 
again ; and that if she did, she should hold the legacy iu trust for another. Gaius 
(D. 82, 14) says the condition is valid, and the widow, on marrying, must give up the 
legacy. Julian, on the contrary, says that the wife is entitled to the legacy, free from 
the trust. (D. 35, 1, 22.) 

A testator bequeathed to Titia 200 aurct if she did not marry, and 100 if she did. 
She married. Was she entitled to 100 aufei because she married, and also to 200 
because the condition was void ? ShC got only 200. (D. 35, 1, 100.) 

“If Seia marries with the consent of Titius, I bequeath her a farm.*’ Whether 
Titius dies before or after the testator, and whether he consents to her marriage or 
not, Seia can claim the farm. (D. 30, 54, 1 ; D. 35, 1, 72, 4 ; D. 35, 1, 23, pr.) 

A legacy to Seia “if she marries Titius.” Tliis condition is illegal if Titius is a 
person she could not honourably marry, for in that case the condition is equivalent to 
a prohibition of marriage ; but if that is not so, the condition is valid. (D. 35, 1, 
68 , 1 .) * 

The conditions, “if the legatee marries,” or “if the legatee has children,” are 
valid, but are remitted when the legatee becomes a monk or nun. (Nov. 123, 37.) 

8. Oonditious against morality are treated as mill. (D. 28, 

7, 9.) 

“ If the legatee dons not redeem his father from captivity, or does not give a main- 
tenance to his parents or juitrons.” Such a condition is void. (D. 28, 7, 9.) 

A triiRt to adopt a person is not valid. (D. 32, 41, 8.) But a condition to eman- 
oipat<* a cliild is valid. (1>. 3 . 5 , ], 92 ) 

“If the legatee throw.s the remains of testator into the sea.” Such a condition 
raises a violent presumption agjunst testator s sanity. If that presumption is clearly 
rebutted, the condition is to be disregarded. (1). 28, 7, 27, j>r.) 

“If the heirs give security to deliver legacies to persons wlio are by law incapable* 
of taking legacies.” The condition is void, and even if a promise bo given to the 
legatees, it cannot be enforced. (D. 28, 7, 7.) > 

Regula Catoniana. 

A looney that, owing to one or other of the restrictions stated, 
would have failed if the testator had died at the moment of 
making his will, is not confirmed by the subsequent removal of 
the impediment. (D. 31, 7, 1, pr.) Thus, as we have seen, if 
something belonpng to the legatee is bequeathed to him, he 
cannot claim the lep;acy, because he has sold the thing, and at 
the time of testator’s death it is no longer his. So if a bequest 
is made of statues or columus that at the time of the will are 
fixtures, and cannot therefore be bequeathed separate from the 
land, the legacy fails, although before testator’s death such a 
separation may take place. (D. 30, 41, 2.) This does not 
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apply, however, to conditional legacies (D. 35, 1, 98), nor to 
those that vest (like usufruct) at the entry of the heir, a!hd not 
at the death of testator. (D. 34, 7, 3.) * 

In certain cases, the acquiescence of the heir makes up any 
defect. Thus if codicilli are set aside, but th^ heir accepts them 
and pays something under them, and allows slaves therein 
desired to be manumitted to remain free, they are entitled to 
full manumission. (D. 40, 5, 30, 17.) 

Demetrius charged his heir (his mother) to give a freedman a monthly allowanoe 
o! food and an annual allowance of clothes. She observed the wishes of the deceased 
for a long time (in such case not less than three years). Held that she must continue 
to do so, and pay all arrears. (C. 6, 42, 1.) ^ 

An heir cannot be compelled to perform a defective trust (C. 6, 42, 23) ; but if he 
does so, the money or property cannot be demanded back. (C. 6, 42, 2.) 

B. Revocation of Legacies. 

The peculiarity of wills and legacies is, that while made in 
the lifetime of the testator, they do not take effect until his 
death. Hence it is necessary to tlie final effect of a legacy 
that it be not revoked or rescinded. The revocation of a legacy 
may take place in several ways, which may bo arranged under 
two heads. (A.) By the Act of Testator; (B.) By Events. 


(a.) Revocation by Act of Testatou. 

I. Adem})iio, 

In the time of .liistinian any legacy could be* revoked. by any 
expression («f testator’s wish to that effect. (I). o4, 4, o, 11.) 

The revocation of legacies, whether they arc revoked in the same will or 
• in codicilli, is valid, whether it is made in contrary words, as when a man 
has left a legacy in the form, I give and leave,” he may revoke it by saying, 
“ I do not give, I do not leave ; ’’ or by words not contrary, that ii, by any 
other words whatever. (J. 2, 21 , pr.) 


Revocation may be implied. 

1. From a serious quarrel arising between the te.stator and 
legatee after the making of the legacy. 

A tu'l.itt>r eave his frce<lTnan a h'gafy, and by a Kuhserjuent will <lf.s(Til»(Ml him ah 
( 1>. 31, 4, l.’i), or “ungrateful" (D. 34, 4, 2(».) 'J'hiH in an 

implied rev<»eati(.ui. 

Scia ItfL t'> Titiub five pounds of '.mjM. Titiun aeeu*(e>l Iut of }<aving conspired t<> 
murder his father. After this accusation Seia wjoU* roltriU'i, hut <li<l not revoke the 
ieg.'ic^'. She liied before the conclur-h-n of the tii.il. It w.i- r.li<*\vn, ho\\< ver, that nhe 
was no I artv to the death of I'itJUb’ fattier. Held th.ii the legacy was revoked. (1). 
34, 4, 31, 2.) 

2. Bv the testator’s subsequent dealings with the property 
bequeathed. 
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If a testator leaves what is his own, and afterwards alienates it, Celsus 
holds that if he did not sell it . with the intention of revoking it, it is none the 
less due ; and«so the late Emperors Severus and Antoninus decided by a 
rescript. The same Emperors decided by a rescript that if a man, after 
making a will and leaving lands as a legacy, pledges those lands, he must 
not be held to have ret^oked the legacy, and that the legatee, therefore, can 
bring an action against ^he heir to have the lands released by the creditor. 
If, again, a man alienates paVt of what he has left as a legacy, the part that 
is not alienated is due in any case, but the part that is alienated is due only 
if it was alienated with no intention to revoke the legacy. (J. 2, 20, 12.) 

We are told that alienation created a presumption of revocation, which it was for 
the legatee to rebut. (D. 34, 4, 15.) If the alienation was prompted by necessity, 
the burden of proving an intention to revoke lay on the heir. (D. 32, 11, 12.) If, 
however, the testator made a gift Sf the object bequeathed, the legacy was extin- 
guished. (D. 34, 4, 18.) 

A father left his daughter gardens with all their stock. He afterwards gave some 
of the slaves belonging to the garden to his wife. Tliis was a revocation of the 
legacy so far as these slaves were concerned, even if the gift to the wife should not be 
▼aUd. (D. 34, 4, 24, 1.) 

3. Scorir^g out the name of a legatee by the testator is 
evideuce of intention to revoke. (D. 34, 4, 16.) 

But (1) revocation is not presumed, when in a subsequent 
imperfect will the testator does not repeat the legacy because 
he may have intended to revoke the first will only in the event 
of the second taking effect. (D. 32, 18.) 

(2) A revocation of a legacy is not conclusive proof of an 
intention to revoke a trust imposed on the legatee. If, there- 
fore, no such iiiteutiun existed, the heir must execute the trust. 
(D. 34, 4, ly.) 

II. Translatio Legatoriun (Transfer), 

1, A change in person of legatee. 

A legacy can be transferred also from one to another ; as when a man 
says, “The slave Stichiis that I left to Titius, I give and leave to Seius.” 
Whether be does this in the same wdll m 'va codicil in both cases the legacy 
to Titius is revoked, and it is at the same time given to Seius. (J. 2, 21, i.) 

If the second legatee is incapable of taking, as if he is a slave 
of the testator (D. 34, 4, 20), and the legacy thus fails, the first 
legacy is nevertheless revoked, because it was the intention of 
the testator to deprive the legatee of what he had at first 
intended for him. (D. 30, 34, pr.) 

If, however, the second legacy is conditional, and the first 
unconditional, it was presumed that the testator did not 
mean to revoke the first, unless the condition of the second 
was fulfilled. (D. 34, 4, 7.) 
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**Let my li^r srive Utius a f&rm. If Titius alieitates tliat farm, Irt him ^ire tha 
tame farm to Seius.** This is not a revocation of the legacy to Titius, but the heir 
may require security from Titius, because if be RhouUl attempt to alienate it, the heir 
would be compelled to make it good to Seius. (D. 84, 4, 8, 4.) 

** I give and bequeath a farm to Titius ; if Titius shall die, I require my heir to 
give it to Sempronius.” This is a good legacy to Sempronius, even if Titius should be 
dead at the time of the will. (D. 34, 4, 8, pr.) * 

** Let my heir give 100 atirei to Titius ; if he does not,^hen to Sempronius.” If, 
from any cause, the legacy does not vest in Titius, then, and then only, is the sum due 
to Sempronius. (D. 34, 4, 3, 3.) 

2. A change in the person charged with a legacy, as “ What 
I charged Titins to pay, let Seius pay/' (D. 34, 4, 6, 1.) 

3. When the object of the legacy" is changed. A testator 
appointed his two daughters heirs equally. To one he gave a 
pre-legacy of a farm on trust to pay 20 aurei to the other; 
afterwards he gave to the other halt the farm. Held that this 
second bequest was a revocation of the gift of 20 aureu 
(D. 32, 39, 2.) 

4. When an unconditional legacy is subjected to a condition. 
When a testatc^r leaves 100 aurei unconditionally, and the 

same amount subject to a condition, it is a question of his 
intention, whether the second attaches a condition to the first, 
or whether the two are independent. (D. 34, 4, 

A testator bequeatlu'd a farm to Titius uii trust for Seius. Aft<T\vanls in rodtri/li 
he bequeuilied the same farm to Titius witlumt repeating the trust. Ib l.l that the 
latter writing is to be preferred to the earlier, and that the trust is not duo^ (D. 84, 

4. 28.) 

(B.) Rkvocation by Events. 

* I. The failure of the will in which the hocpiests are contained. 

The legacies fall with the will, unless there is clear proof that 
the testator meant to bind the intestate as Avell as tlie testa- 
mentary heirs. 

II. The death of tlie legatee before the legacy vests (dies 

cedit). (D. 35, 1, 5<d, pr.) ^ ^ ^ 

HI. Inierilus rei, — i he loss of a thing, or its destruction in 

any niannor save by the act or fault ot tlie heir, falls on the 

legatee. (O. 1 ; El. ^0, 5.5, 5.) 

Whether a change of species— as of wool into garments, 
timber into ships, and the like — was such a destruction of the 
original as to vitiate the bequest, was a moot point between 
the Proculians and Sabinians. According to the Proculians, a 
change of form was a change of thing (E). 32, 88, pr.) ; bat 
according to the Sabinians, the legacy was due if the substanoa 
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bequeathed were still in existence, whatever the change of 
fornv (D. 30, 44, 2 ; D. 30, 44, 3.) 

Divestiuve Facts. — Legacy was in its nature a mode or 
form of acquisition, and tlierefore divestitive facts are out of 
place. A legate^ could, of course, release an heir, as he could 
release any other debtor. 

One divestitive fact, however, existed — time or condition. 
If a legacy were bequeathed until a certain time or event, the 
legatee continued to be entitled until the time or event came. 
Originally such legacies were disallowed (D. 30, 55) ; but Jus- 
tinian sanctioned the restriction of legacies or trusts by time. 
(C. 6, 37, 2f).) 


Remedies. 


A. Rights of Heir. 

A legatee has no right to take possession of the things bequeathed without the 
consent of the heir ; and if he does so, he may be compelled to return the things by 
the Interdict ^uod Legatomm. (D. 43, 3, 1, 2.) The heir must, however, be ready 
to give security for the payment of the legacy, in the event of the inheritance being 
solvent. (D. 43, 3, 2, 1.) 

B. Rights of legatee. 

I. Simple, nncuiuiitional legacy. 

1. If the ljcfjU(‘Mt is of a specific thing, the leg.atee can recover it by the ordinary 
action {]wr vindicalumcm) given to an owner. (C. G, 43, 1.) 

2. If Die be<]uest is not specific, the legatee may sue the heir or person charged 
with tlie legacy as a debtor. 

3. In any ca^je, tlie whole property of the deceased is held to be mortgaged ti» the 
legatees, wlut have thus uiiotlnT lec'uiirce, the actio ht/potln curia or utdU ISiirviana. 
(U. 0, 43, 1.) 


Wlien there are several heirs, the leg.atee must sue each for a part of the legacy 
proportional to his sliare, and cannot compel the solvent heirs to pay for the insolvent., 
(D. 31, 33, pr.) 

11. When tlie legacy is not due at once, or is conditional. 

1. When a legacy not payable until a future time or e\ent, or the law inter- 
posed licbn to n suit for a legacy actually due, the heii or person charged might be 
required to ]iromise by stijmlatiou for the porft»rmance of the betplc^t, and that he 
W(»uhl not lu.ilieiously destroyer make away with the pro})erty. (1). 30, 3, 1, pr. ; 
D. 3(), 3, pr.) If the Ijeir refused, the legatee could demand to he put in posses- 
sion rt(st(Hliuc cautta. (1). 30, 3, 1, 2.) 

Tlic heir might ho released from the iicccssity of giving security by the testator 
[Sutin a S io jHifrc mco ejci'ji r<lo.) (1>. 30, 3, l*\pr.) l>y a constitution of Zeno, 
confirmed by .lu-tiniun ^Nov, 22, 41b a jnirent charged with a legacy for a child was 
not bound to give ><*eunty, unless up»»na second luurriage, or by the express injunction 
of the testator. ((\ 0, 4ib 0.) 

2. In the event of th._iv l»clng no person to give securit}', the legatee could he put 
in p(»s8cssion, to see that the produce was only gathered, aud not made away with by 
the heir. (D. 30, 4, 5, 22.) 
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art 

INTERPRETATION OF WILLS AND LEGACIES. 


Every question of interpretation is a qn^stio^h of the existence 
of a right, duty, investitive fact, etc., and might, therefore, 
properly find a place under one or other of these respective 
heads ; but it is convenient to gather together instances from 
various departments to illustrate the general principles of in- 
terpretation, so far as such exist. In one sense, indeed, the 
whole law of legacies is a law of interpretation, for it rests 
upon nothing except the will of the testator; and the nature 
and extent of the rights and duties of the legatee, and the 
question whether a valid interest is vested in him, are simply 
questions of interpretation. Kevertheless, there are some 
general rules that relate more to the manner of interpretation 
than to the results, and these will now be discussed under the 
following heads : — 

A. When the testator’s intention is clearly and Rufllciently 
expressed, but if literally interpreted involves illegality, or 
absurdity, or injustice. 

B. AVlien the testator’s intention is clearly, but not com- 
pletely, expressed. ^ 

C. When the testator’s intentif)n is ambignously ox])reRRed. 

The rules to be stated, unless when the contrary is expressed, 

to be nndorstood as applicable to the interpretation both of 
wills and legacies. 

A. Wlien a testator has oxju-essed liis intention in language 
clear aud siiflicient, his intention is to he (‘urried out. (1). .‘»2, 
25, 1.) The language of tin* testator is to be construed in its 
ordinary sense, arid ift’nat s« nse yields an intelligible meaning, 
no evidence is admis'<ihle t<» sliow that the testator used the 
words with any pecnliar sigc.itication. (D. ^0, 4, pr.) 


A testator bcfju- atlieil furniture (Az/y/'-./.r). Ife .as lu oiislojned t<> c -lo i«lfr si) ver 
and frurineiit> .os iiu-lu lu l in tluit woi.l. S. i\ius Indd tliat th»*se tidni's eoiiM not. l»e 
included i:i a of “furniture ’ .sim|»lv ; the la^e must l<e eonstnud aecoid* 

in" t') onlinarv u-'.'ioe, ;inji not follow the i.lio.>\ nciabii s of infiividuah. 'i’uoei c> dis- 
agreed with thi> rule, as it inieht <Kfu4t the te-.tut«*r s intention ; hut it aj»j»roved 
by Celsu-^, and in-eritMl in the Dieeat. (i>. 10, 7, ) 

A teatator he<iueathed a u,,a/rvrt of lan«l to his wife, charging her after her death 
to give the land to hi«> benri. Now, as th" wife is left only a usufrnet, wiiiidi dies 
wdth iieraeif, it is imiiosaible that she can fuUil the trust. Is then the usufruct to be 
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enlarged into OTvnertkip in order that the trust may be effectual ? No, the testator's 
mealing is plain ; he gives only a usufruct, and it is not to be enlarged, although the 
effect of interpreting it literally is to defeat the trust. (D. 33, 2, 25.) 

To the rule, as here laid down, there are two general heads 
of exception — (1) when the directions of the testator are 
illegal, but his wishes could be carried out in accordance with 
law ; and (2) where -it can be proved that his real intention 
differs from the apparent scope of his words. 

I. When a disposition is expressed in a form conflicting with 
law, but may be carried out in a legal manner. (D. 34, 5, 24.) 

A father dying left a non and daughter, and charged his daughter by his will that 
she should not make a will until she had children. This command was illegnl, l)ecau8e 
a te.statnr could not prohibit a legatee making a will. The Emperor, in construing 
this case, said the testator meant that his daughter should be at liberty to prefer her 
children to her brother as heirs, but no other persons ; just as if he hadi said that she 
should, in the event of her dying without children, give up her property to her 
brother. The words, therefore, were construed as a trust. (D. 36, 1, 74, pr.) 

Titiiia left his property to Gaius, charging Gaiu.s to make Maevius his heir. This 
charge was i^^egal, as no one could jircscrihe to another person who should be his heir, 
but it was construed as a trust to give the property to Maevius on the death of Gaius. 
(D. 30, 114, 6; D. 36, 1, 17, pr.) 

A testator appointed two heirs, his son and daughter. He requested the daughter 
to take os a prelegacy herself the villa of Guza, and his son to take certain lands 
also from himself as a prelegacy. A legacy could not be charged by an heir on him- 
self ; but this disjKwition is read as if the words {from himself ) were omitted, in which 
case the prelegacies would he valid. (1). 31, 34, 1.) 

IT. Wlioii the literal rendering of a will conflictB wdth or 
varies from the proved intention of the testator, the intention 
is to be preferred to the words. 

1. In determining the person by whom or to whom a legacy 
is to be given, regard is to be had more to the nature of the 
legacy than to the names mentioned. 

JuUanus Severus died leaving several heirs, and bequeathed to his foster-son fiO 
attrei, to be paid by Julius Maurus, liis tenant, out of the rent due by him. He alijo 
left a legacy to Maurus. Held that the heir, and not Maurus, was charged with 
the legacy, as the object of the testator was simply to point out the source from which 
the legacy was to be paid. (D. 32, 27, 2.) 

A legacy to fliusfamUias, if ho continues in his father’s potestas, is held to be a 
direct bequest to the father. (D. 35, 1, 42.) On the other hand, a legacy to a filius- 
familias to be ]>aid to him (vf ipsi solvaiur) cannot be sued for by the pcUerfamUuu. 
(D. 86, 2, 14, 2.) 

A testator charged his heir to pay the taxes of Titius. Titius is the legatee, not 
the tax gatherer, as it was for the benefit of Titius the legacy was mada ^D. 32, 1 1, 
22 .) 

A testator bequeaths 10 aum* to Titius to discharge a debt of that amount due by 
testator to Scinpronius. Is Sempnmius entitled to the legacy ? No, because he has 
hit action against the heir, and it is nothing to him that the testator has directed a 
legatee to pay it The heir is the real legatee, and he can sue Titins to force him te 
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pay the amount to Sempronius. (D. 30, 49, 4. ) If in the above case Maevins were 

surety for the testator, he also could compel Titius to pay the debt. (I). 30, 49, 5^) 

Maevius is surety for Titius. Maevius bequeaths a sum to a les:at<jv to pay the 

debt for which he is surety. Titius and the heir of Maevius, or either oi them, can 

«> 

compel the legatee to pay the debt. (D. 30, 49, 7.) 

MaeyiuH is surety f(*r Titius to Sjmpronitis. Maevius beq|iirath8 the debt to 
Sempronius. Sempronius is not legatee, but Titius is, for the amount of tlic debt. 
(D. 30, 49, 6.) , • 

A testator requires one of several co-heirs to pay all the dt'bts due by him. The 
oreditors cannot sue on the will, but the co-heirs can. (I). 30. 09, *2 ; D. 34, 3, 7, 3.) 

When one of several joint-debtors is released by way U\i;acy, it is a question of 
intention whether this is a release of the debtors that are not named. If tl»o debtors 


are partners, and one cannot be released without the other, it is presmued that the 
testator, in releasing one, meant both. (D. 34, 3, 3, 4.) Jhit if the j»>int-dubtors are 
not partners, and so oTie may be released, leaving th#rest biuind, the preKumption is 
that only the debt(‘r that is named is released, hut that pre'umption may he rt’hutted 
by evidence of the testatorV intention to release all. (1). 3li, 11, 20 ; 1). 32, 11, 21.) 

A testator left as heirs his tutur, his brotlier, and others. T.o the tufor he 
bequeathed 10 aurei, of which he had been out of p''‘cket for the hn)ther. Held that 
the tutor was not a legatee, because the sum left was only the amount of his debt, 
and a legacy to a creditor is in vain (D. 34, 3, 28, 10)» brother is legatee for 

the sum. (D. 34, 3, ‘28, 11.) • 


2 , The context imiy sliow that the testator s intention differs 
from the literal rendering of his will. 

Titius appointed as heirs Seia liis wife and Maevia. Stda had one twelfth, and 
Maevia ekven-tvN. Ifths. He slated that his body was to he delivered to his wife, t(^ 
be buried by her in a parlit ular fielil, and a monument was to be built to the value of 
40 aurei. The share of Seia came to 1^0 aurei, and it was held that although the 
construction of the toiul stone was specially chnrgeil to Seia, the Usiator ct>u]d not 
have intended her t.. pay so imu h .as 40 out of 1.00 aurei ; and the true eonstriicUon of 
the will was tliat Seia siiould i>.*y one-twelfth, and Maevia ele\en-twelfth8 of the 40 
aurei. { L>. 32, 42.) 

“I charge my sons, if either of them dies without leaving eliildren, to give hw 
ahfre of my inheritance to his surviving brother; and if both die without leaving ehil- 
dren, I wish iny pr<»perty to go to my gramhlaughtcr flaudia.” The first lliat died 
left a son, the surviving brother left no children. If the w.irds are read strictly, 
Claudia will get nothing ; hut it was held that the true nieumng was tha‘ Cdamlia 
should take the share of whichever brother died childless, and therefore she goU one- 
half of the inheritance. (D. 30, 1, 57, 1.) 


3. Evidence, outnide the will, may kIiow that the testattn-’s 
words, if construed literally, "would defeat his intention, / 

A testator bequeathed to a person above fourteen anrl under twenty five aAegacy 
when he should have reached j.uberty. It was held that by puberty the Wutor 

meant full age ; namely, twenty-five. (D. 82, 50, .... ), 

A testator bequeathed to his concubine a farm, with its bailiff, his vrile^eontu- 
bernalis) and children. Do children include grandchildren? Generally not\D. 50, 
16, 220, 1 ), but in this case it was held to include grandchildren, in order to prevent 
th^ separation from the mother, because if the literal construction were adopted, 
the bailiff’s children would go with him t«> the legatee, and his children s children 
would belong to the heir. It was presumed that the testator did not wish to break 

up the familj. (D. 82, 41, 6.) 
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A testatrix by will manamitted Dama and PamphiluB, and bequeathed them a 
fann^ to go after their death to their children {filii). By her will she also charged 
her heirs to manumit Pamphila, the natural daughter of Pamphilus. Pamphilos, 
after his legacy vested, made a will appointing Maevius heir on trust to surrender his 
share of the farm to Pamphila as soon as she was freed. Held that Pamphila took 
directly under the will of the testatrix under the name of ‘‘children/* although, 
being bom in slavdiy, she could not be a legitimate child of Pamphilus. (D. 31, 
88 , 12 .) ® 

A testator bequeathed to “ his freedmen ” the allowance of food and other things 
be had been accustomed to give them. One of the freedmen was away four years on 
his own business, with the permission of testator, and of course during that time 
received nothing ; but to him, as to the other freedmen, the testator gave a legacy of 
5 aurei. Held that, notwitliKtanding his absence, the freedman was entitled to 
participate in the legacy of food, etc. (D. 84, 1, 19.) 

Titia on her death bequeathed to all her freedmen and freedwomen the allowance 
of food and clothes she had been accustomed to make to them in her lifetime. As 
her accounts showed, only three of them were in receipt of such allowance at the time 
of her death ; nevertheless, all get the benefit of the legacy. (1). 84, 1, 15, 2.) j 

A testator charged his heir to pay to all his freedmen a certain amount in lieu c| 
maintenance. Two of his freedmen, Dama and Pam]>hiluB, the testator had, tu^| 
years before his death, and before the making of the will, driven from his house, ai^^ 
ceased to s,‘ve them food. They cimld not claim the legacy unless they proved tlu 
the testator’s feelings towards them had afterwards become more friendly. (D. 8 j 
88 , 11 .) 

B. The Avill of a testator may be expressed clearly, but may 
not go far enough to enable it to be carried into effect ; or the 
testator may have declared that his dispositions are not 
complete. 

1. A testator gives clear and snflficicnt terms, but indicates 
his intention at a future time to modify his gilt, or make it 
conditional. 


“ Let Titins be heir, subject to the conditions afterward-i stated.” No such <5m- 
ditious were staU-d. The a]»poiiitment of Titius is unconditional. Justinian gave 
this decision in accordance with the ojdiiion of l’.'\}>inian, given in the following case. 
Villa^ies (rid) were left on trust for the State ; the villages had distinct boundaries. 
The testator said that in another document he would specify the boundaries, and the 
conditions of the annual games he wished to have celebrated, and died without doing 
BO. Nevertheless, the legacy is valid. (C. 6, 8 ; 1>. ol, 77, 8d.) 

2. When one of several co-heirs is asked to give anything to 
his co-heirs, and the shares in which these are to take are not 
specified, they take the shares in projiortiuu to their shares of 
the inheritance. (D. 1, 78, 4.) 


Maevia apjxuntcd heirs her .son Gains h r fi'.c twelfths her dai:ghtcr Titia for 
three-twelfths, and her st>n Septieius for fonr-twelfvhs. on trust as to Sejitieius, if he 
died under twenty without b'aving children, that his th irc should go to the other two. 
Septieius died under twenty w ithoutlcaving children. His share is not divided equally 
between Gains and Titia, but in the pioioith'U of five to three. Gains gets five- 
eighths and Titia three eighths of the share of Septieius. (D. 30, 1, 78, 5.) 
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3. When the kind or qnantity is left undetermined. 

A legacy of a number of coins {numn'us nummot-vm), withtnjt sjtooifvbig w4iat 
coins, is not void for uncertainty’, but cvulence is admissible to show whst coins the 
testator meant. The most dcci^ive eviilence U the habits of tlie to^tatur, and next 
the custom of the country. Regard is also to be had to the dis|H>sitiou of the t«*s- 
tator, the rank of the lpg.'\ti.'<', or the affection <»r relationship^ subsisting betwrw'n 
them ; and finally, to the context. (D. 30, r*o, 3.) The prcnm^»tion is in favour of 
fixing the sum as low as possible. (D. 3‘J, 7o.) • 

When the kind of thing* is clearly expressed, but the quantity 
is not, the general rule is that the legacy is to be made as little 
onerous as possible to the heir. 

A legacy is left to Titins of as much as one heir g#ts. Held that tho measure is 
the quantity taken by the heir that has the snudlost share. (D. 1.) 

A tf‘stiitor left to a j>er.son his Cornelian farm. It appeared that there were two 
of the same name. Held that the legatee must be content with the Ntnaller, uiileMS 
he can prove that the testator meant him to have the larger ono. 3u, 30, (>.) 


But in other cases, from Iho n.-iture of the bequest, or from 
the relation between the testator and legatee, it held 

that the testator meant to give as much us the words would 
carry. 


Seia ill her will said that if she lived she would ilo it herself, liut if ■■he died she 
requested her heirs to set ui) a statue, weiL;hing 100 lbs., in the t«‘mple of her native 
place, with her name upon it. In the temple the statues were ttf bnuiz.e «»r silver. Am 
S eia did n(»t specify the material, it wu.s In Id fnuu ht r purpose of piety that, she meant 
the best, and therefon^ the statue was to be of sihiT; not of gold, heeaur.u such 
statue.s were not m that temple. ( I >. 31, 1!, *J.) , 

Pompieius Ileriuipj'us aj>}K'inte<l his son Hermmpus heir for nine twelftlH, and his 
er Titiana heir for three-twelfths, giving eaeh e« rtam lamis by vvjiv of pre- 
legacy. If Herinippus <li('<l without leaving ehildr»‘n, oilier larels wer»* to be given 
to^itiana. Afterwards the ti stator made m/irt///, giving 'l itian i cerlair. lands in 
full satisfaction of her part of his inheritance and of what was left in his will. The 
profierty of Her.iiij)pus fell to the Kiseu.s. Titiana tool, imd»T tin* ror/i, and the 
question arose whether she w'ould also t.ike the lands sle* wa< to get md tlireel .y under 
the will, but in the event of h<‘r brother dying without i‘«sue. It was held that 
the codit'illi excluded her only from wlut she would have taken uii<1»t the will in 
her brother's lifetime, not from what she was entitled to only on his death. (D. 32, 



27, 1.) 

0. When the testator’tj intention is obscure or amhiguous. 

Ambiguity arhses from various sources, some from the snares 
of language, others through the negligence or uncertain views 
of the testator. We may divide these sources under three 
beads : — 

L When ambiguity arises from the language or grammatical 
construction adopted by the testator. 

IL When the operative are clear, but doubt is cast 
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upon them through some inconsistent and unnecessary state- 


111. When the ambiguity arises from conflicting dispositions 
of the testator. 

L Ambiguity arising from language or grammatical con- 
struction. , 

1. Words importiftg the masculine gender, include the femi- 

nine gender ; but words importing the feminine gender do not 
include the masculine gender. (D. 50, 16, 116 ; D. 50, 16, 163, 
1 ; D. 32, 93, 3.) Thus, horse includes mare (D. 32, 65, 6) ; 
“ girl ” does not include “ boy ” (D. 32, 8, pr.), nor daughter, 
son (I). 31, 45, pr.). ^ 

2. The past or present tense does not include futurity, but in 
some legacies, as of aliment, farm stock, etc., words of the 
present or past tense are regarded as spoken from the death 
of testator, not from the making of the will. 

A bcqiv et by a. testator to his wife of whatever he had given her or bought for her 
use, does not include gifts made after the will. (D. 32, 83, 1.) 

A legacy of releanc t(» a debtor, as “ whatever he owed,” does not include sums 
borrowed after the making of the will. (D. 34, 3, 28, 2.) 

3. The conjunction ‘‘and” is often read as “or,” and con- 
junctive terras are taken disjunctively. 

“ If Stichus and Dama, my slaves, be mine at the time of my death, then let 
Stichus and ])ama be free, and have a certain farm to themselves.” Stichus was sold 
or niaflumitU'd by the testator. Dama, although verbally conjoined with him, is en- 
title<l to his fieedoin and the bequest. (D. 32, 29, 4 ; D. 28, 7, 2, 1.) 

Gains Seiua is heir for six-twelfths, I.ucia Titia for three -twelfths, and others for 
three-twelfths. The testator charged Gains Seins and Titia on tJitir death to give to 
Titius and Sempronius one-half of what he left them. Both Gaius and Titia entered, 
and Gaius died first. Titia must at once give up wliat is due out of the share of 
Seine, and on her death what is due out of her own. Here, after their death, is read 
as after the death of each so much is to lie given. (D. 86, 1, 78, 7.) But the context 
might show that the trust w'os due only on the death of the survivor. (D. 33, 2, 84, pr.) 

4. The alternative conjunctions “ aui,” “ and “ sive ” 
have often other meanings, even conjunctive. 

** I give and bequeath to my wife her ornaments or (seu) whatever I have got for 
her use.” Here “ or ” (»irc) is equivalent to “ and.” (D. 34, 2, 30.) 

A w Oman bequeaths lands to her husband on trust, if he had children, to them after 
his deatli ; if he had none, then to hi<< or (sttv) her next of kin, or {aut) even to their 
freednien. This does iu>t give the husband any power of choice, but simply indicates 
the order in which the classes named shall be entitled to the property. (D. 31, 
77 . 32 .) 

If a son or daughter is bom to me, let such be heir ; if neither a son nor daughter 
is bom to me, let Seius be heir.” If a son and daughter are bora, both are heir% 
although ** or ” is used. But the birth of either excludes Seius. (D. 84, 5, 13, 6.) 
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5 . The position of an adjective or adjective danse coining 
after several substantives may create ambiguity. 

A woman made a legacy in these terms : “ Quisquis iiiihi heres erit,*Titiao vesUm 
meam, muudum omamentaque mulkbria damnas esto dare. ” The adjective **muliebna** 
was in this instance held to apply to “(wnammto” only. (D. 34, 2, 8.) 

“ Uxori meae vestem, mundum muliebrem, ornanienta omSia, aurum, argentum, 
quod ejus causa factum paraiumquc csscU oinne do lego.” I'lke words italicised were 
held to apply to each substantive, and not merely to aift-um and argentum. (D. 32, 
100 , 2 .) 

6. Ambiguity from the position of a danse. 

“Fundiim Seianum heres meus Attio cum Dione Maevii servo dato.” Here the 
slave of MaeviuB may be either joint-legatee with Attius, or may be himself bequoalhetl 
along with the Seian farm. The latter was consuiq§t‘d t«) be the probaide meaning of 
the testator, unless some ])articular reason existed for his making a legacy to the slave 
of Maevius. (1>. 34, fj, 13, 1.) 

7. A doubt often existed whether a condition was not meant 

to extend to other clauses than tliat with which it is immedi- 
ately connected. The answer depended on the nature of the 
circumstances and on the context. * 


A testator appointed a filiusfamilias, Titiiis, one of his heirs, unconditionally, and 
gave a legacy to him, saying in tlie same will, “As 1 have appointed Lueius TitiuH 
heir, so I wish him to accept the inheritance, if he is released from his father’s 
potestas." Tlds condition was held not to apjdy to the legacy, which, therefuro, could 
be demanded from the co-heirs. (I). 3G, 2, 27, pr.) 

A testat(»r bequeathed a house to his frecdiio n, in order that they might dwedl in 
it and keej) up liis name, and tiuit the longest liver (d them should havu the whole; 
and he added this much in addition {hue amplms)^ 1 wi^h to bo given to tj^em the 
Sosian farm.” The be(}ue^t of the farm uos subject to the same restrictior>H as the 
bequest of the house. (1). 35, 1, 108.) 

A freedman appointed two heirs equally, his patron and his daughter — os t<» the 
cfiiughter on trust, for certain female slaves of the jiatron, on their manumission ; and 
in default of his daughter, the fnedman substituted these fenuih* slaves as his heirs. 
The daughter refused to enter, and these slaves entered by order of the patron as sub- 
stitutes. Afterwards they were manumitU'd. Could they claim the half of the freod- 
man’s projterty ? Yes, because the substitution was held to l»e subject to the same 
condition as the trust, that it was to take eflect on their manumission. (D. 31, 83.) 


A condition is held to be repeated wliea it is necessary to 
the validity of the subsequent legacy. 

** Let my heir give Stichus my slave 5 aurci ; and if Stichus serves my heir for two 
years, let him be free.” Here the legacy of 5 aurci wouhl )»e void if it were to take 
efBset before the slave’s freedom. Held, therefore, that it was due, subject to the 
condition as the freedom. (D. 32, 30, 2.) 

Seius was substituted as heis, and a legacy given him in the event of his not being 
heir ; and also a legacy of 15 aurci was given to his wife. Held that the condition 
— Seius is not heir — does not apply to his wife. (D. 31, 89, 2 ; D. 35, 1, 39, pr.) 

“Let Stichus, if his accounts are correct, and his wife {corUubemalu) be free.” 
Stichus di ed before his accounts were mrttied. Held that bis wife got her freedom 
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immediately. (D. 35, 1, 81, pr.) Julian states that she got her freedom only if she 
paid the balance due by Stichus, if any balance was due. (D. 40, 7, 31, 1.) 

ir. A second great head of ambiguity arises from the tes- 
tator saying too much. 

1. A sum is certain from general terms, but the testator adds 
precise figures that are not coextensive with the general terms. 

t 

A torttator bequeathed to bis wife 50 aurei, the same quantity as he ha<i got with 
her. The real sum he had got was 40. Held that the figures were the object of the 
legacy, and the rest mere derjcription. The woman, therefore, was entitled to the full 
sum named. (1). li^i, 4, 6, pr.) 

“ To Lucius Titlua I give and bequeath the three pounds of gold that I was accn^^- 
tomed to allow him in luy life.” What testatrix really allowed Titius was 40 aurei 
a year, and a certain weight of silver on festive days. Titius may compel the heirs to 
continue the allowance, although tiiree pounds are mentioned. (D. 33, 1,19, 2.) In 
this case precisely the opposite interpretation was adopted, the intention of the testatrix 
being to continue her allowance. 

2. Wlieii ixn accessory is given in the form of a qualifying 
clause, it does not restrict the extent of the principal gift. 

A bequest of all one’s slaves, with their pfru^ium, includes not merely those that 
have ti prruliiinif but jdso th<ts(* that have not. (1). 30, .52.) 

A be<jue,.st of gold, with tlie gems and pearls in it, includes the gold that has no 
pearls or gems in it. (1). 34, 2, 11.) 

An explanatory clause dues not restrict the operative 
words. 

A testator hcqueathej certain articles of gold and silver to Seia on trust to give 
them <in her death to certain of his slaves ; for, ho added, the usufruct of these things 
in your lifetime will be enough for you. The explanatory clause would make Seia a 
usnfniflhary, and so defeat the trust to give the articles to certain slaves ; but it was 
held not to re.-'trict Ihe heqaest of the ownership conferred directly before the explana- 
tory clause. (I). 34, 2, 1."),) If, however, the operative words had given a usufruct, 
and the exjdanatorv words lm<l disclosed a trust, the trust would have failed. (D. 7« 
5, 12 ; D. 34, ‘2, 15 ; D. 33, 2, 25.) 

A teBtat<»r bequeathed to his freedmen ami freed women his lands in the Isle of 
Chios, in order that they might out of the jiroceeds obtain the allowance of food and 
clothes he had made to them in his lift time. Modestinus held that this clause ex- 
plaining the object of the legac}' did not restrict the operative words, and that there- 
fore the freedmen tube the land as joint tiwnei'S, so that before the legacy vests, the 
shares of predeeea'«ed freedmen vest in the 8urvi\ors, and after the legacy vests in 
the heirs of deceased freedmen. (1>. 34, 1, 4, pr.) 

4. When to the bequest of a class of things the testator 
adds either sub-ehisses or individuals, generally the addition 
is treated as a superfluity, and therefore not restrictive. (D. 
33, 10, 0, pr.) But the context may show that tlie testator 
added them restrictively. 

A testator bequeathed a stocked farm {fundus instrvetus) with the fiimitnre and 
dbves. 'J'hese things are included in a legacy of stocked, farm but they do not 
Twiriot the words ** stocked farm.” (D. S3, 7., 12, 46.) 
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Seia was appointed heir, and if ahe became heir, a prelegacy was given her of 
stocked farms, with their bailiffs and the arrears of rents of ienanta. Afterwards in 
eodieitti he added that he w ished Seia to have the farms beqtieathecb “ jtist as they 
are stocked,” with implements of husbandry, furniture, cattle, bailiffs, the arrears of 
tenants, and storehoi ses. It was clear when the testator made the codiciUi that he 
had forgotten the will, and in this case the words **fundu» ii^truetu* ” were held to 
cover only the classes of things specially enumerated. (D. 3J, 7, 20, pr.) 

“ My villa, in ike state in %chi 'h / possessed it, with the furniture, tables, slaves, 
both urban and rural, dwelling there, the wdnes that shall be found there at njy death, 
and 10 awret,” were the object of a legacy. Although (ita at ipse potsedi) would be 
equivalent to domus instructa, the following words show what the testator meant, atid 
the legacy does not include hooks, glass vessels, or clothes. (D. 33, 7, 18, 13.) 

A testator bequeathed a stocked farm, and to the same legatee certain of the 
slaves attached to it by name. It was considered that the specific be<]uest of certain 
of the slaves showed, in the first place, tliat the ^stator did not tliink slaves were 
included under the designation stocked farm ; ” in the second place, that he never- 
theless wished to give the legatee some of the slaves attaelied to the farm ; and in the 
third place, none except those specially mentioned. (]>. 33, 7, IS, 11.) 

A testator be((ueathed to a legatee specificHlIy two statues of marble, and then 
“all his marble ” {omne niarmor). There was a difference of itpinion among t)u» jurists 
as to the effect of tins bequest. The view adopted by Laboo, C'ascelllus, IVuiiponius, 
and Javolenus, and in the Digest, is, that only the two statues are diie^as the wonls 
“all marble ” must l>e restricteil to tlio^e nani<‘d. Ofiliim anil Trebatius, whoso opinion 
was overruled, said that all the marble statues, as well as those meittiunod, were 
included in the legacy. (D. 34, 2, 1, pr. ; 1). 82, 100, 1.) 

A legatee was chargetl t<» give fooil to the testator’s freedmen, and afterwards the 
testator said, “To you I commeud rrothymus, l*olychn>nius, and Hypatius, that they 
may live with yon, and obtain food from you.” Tliis si>efiHl cornm(*n<)ation does not 
take away tlie legacy of food from the other freedmen, but is simply a request for 
special regard to.tho.se named. (D. 34, 1, 6.) 

A testator be(|ueathed generally to his freedmen and freed women food and house- 
room. He beijueatiied 10 aurti to Dusilica, one of his ficedwomen, to remain at five 
per cent interest with two of her freedmen until she was twenty-five, meanwhile the 
interest to be paid her f<ir aliment. Held that she was nut tutitled to aliment under 
the general beejuest to the freed \vi»irien. (D. 34, 1, 16, 2.) 

A testator gave an annuity, during his life, t<» Marms, a man of learning. In his 
will he charged his wife to see that none of his friends were in want, and, moreover, 
to give 80 anm to Marcus. CouM Marcus, as .one of the friends, claim tbe annuity 
in addition to the 8o aurci f Yos, on account of the supposed lilierality of the testator 
to a learned man, and the smallness of the legacy, which would not have been an 
equivalent for the auiount. (D. 33, 1, 10, 1.) 

III. Aml)i ^uity arises when the testator nnakes several dis- 
positions that cannot be carried out, each in ita integrity, 
AVhere two iiijurrctions of a testator are iiTeconcilable, 
neither is to be given effect to. <D. oO, 17, 188.) If, however, 
one of the injunctions is contained in -codicilU of later date, 
that one is to be prefeVred. (C. •6, 42, 19; 1). 30, 12, 3.) But 
in a gift of freedom, that which favours maun mission, not that 
which is later, is jireferred. Tlius if a slave is ordered to be 
free, and atlerwards lequeatfted us j>roperty, the bequest is 
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void (D. 81, 14, pr.), onless a clear intention to revoke the gift 
of freedom is proved. (D. 40, 4, 10, 1 ; D. 40, 5, 50.) 

“ Let Titius, when he can, be tutor . “ Let Titius be tutor if the ship comes from 
Asia.” These conditions were contained in the same document. The latter condition 
must be fulfilled before Titius is tutor; i.e., not the least onerous, but the most 
reoentl^r written condition^ must be fulfilled. (D. 26, 2, 8, 8.) 

“ I give and bequeath Stiebus to Sempronius. If Sempronius shall not manumit 
Stichus within a year, let the said Stichus be free.” Here the legacy to Scm> 
proniuB is qualified by the subsequent conditional gift of freedom. Sempronius, if he 
manumits Stichus within the time, bccome.s patron ; but if he does not, Stichus is free 
under the will, and the testator is his patron. (D. 4(h 4, 15.) 

“Let Tithasus, if he ascends the Capitol, be heir.” “Let Tithasus be heir.” 
The unconditional appointment is preferred to the conditional, from the anxiety of the 
Roman law to prevent the failure ol wills. (D. 28, 5, 67.). 

1. When tlie conflict arises from mistake. 

Sempronius Proculns made two counteiqiarts of his will, a usual custom to preserve 
the will in case of one co]iy being lost. In one of the two counterparts the amount 
of legacy written to Titius was 100 aurei^ in the olher .50. Proculus held that the 
heir deserved^piubl consiue ration, and that the legatee should take only 50. (D. 

31, 47.) 

2. When the same thinj^ was bequeathed twice over to the 
same person, the question was whether it was intended as a 
repetition of the bequest, or as a double bequest. 

When the same thing is bequeathed twice over in the same 
document from the same heir to the same legatee, the heir owes 
the thing only once. If it is not a specific thing that is 
bequeathed^ but a sum or quantily, the presumption is the 
same, although it may be rebutted by clear and convincing 
evidence of the testator’s intention to double the amount. (D. 
30, 34, 3.) 

When the same sum is bequeathed in the same will from 
two different heirs to the same legatee, it is held to be due 
separately from each, unless a contrary intention is proved 
of the testator. (D. 31, 44, 1.) 

When a legacy is given by will, and the same amount after- 
wards from the same heir in codicilli, the burden of proving that 
the testator did not intend the second legacy to be additional 
falls on the heir, not on the legatee. (D. 22, 3, 12.) 

When the same thing is given in the same will to the same 
legatee, but from two different heirs, one must give the thing, 
and the other its value. (D. 30, 53, 2.) But when a farm, part 
of a doSf was bequeathed specifically, and afterwards generally 
the doa to a wife, it was held that the farm was due only once, 
not twice. (D. 33, 4, 1, 14.) 
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When diflTerent amounts are bequeathed by the same or 
different instruments to tlie same legatee, the nature of*the 
legacy is to be considered in determining whether the second 
is in addition to or in derogation from the first. 

A testator freed certain slaves by will, and bequeathed theiA 10 aurri a month for 
maintenance. Afterwards be bequeathed to all his freedmun 7 auvti a mouth for 
maintenance, and 10 aurci a year for clothes. ltwas*held that the second legacy 
rescinded tlie first (D. 34, 1, IS, pr.) 

Paula appointed Callinicus one of her heirs, and becpicathed 10 aurri to his daughter 
Jubentiana on her marriage. In coilir-Uli she beqtieathed to Cjillinicus 100 aurt'i, with> 
out 8a3'iiig ?ioc ainpliu*. Both legacies, it was lielil, were due, particularly as nothing 
was Icit to his daughter by the codicillL (D. 3*2, ‘J7, pr.) 

3. When the owiiertihip of a thin^ is bequeuflied, and tho 
usufruct of it. 


A farm is bequeathed to Titius, and by the Ranie te.stator tlie usufruct of it If 
the legatee chooaes the ownership, tlie usufruct is included ; if ho chooses tho usufruct, 
he does not get the ownership. (I 10.) 

A farm Ls bequeathed to Titius, ainl the usufruct of it to Gaiti.s. The correct 
interpretation of this is, that during tlu ir lives Titius and ClaiuH havo^tho usufruct 
jointly ; after the death of Gains, Titiiw or his heir is ownor, (1>. 33, ‘2, ID.) 

4. A bequest may be made to two persons of things by class 
names, which to a certain extent may cover the same ground. 


“ I give and be(|ueath to Titia my weavers, excejit those I have bequeathed to 
another by this will. To Plotia I bequeath all the slaves born in my lionse, except 
those I have bequeathed to another.” Some of tlie slaves answeitwl tlie desrrij)tion of 
both classes ; they were weavers, and also born in testator’s family. I'heso must bo 
equally divided between Titia and Plotia. (1>. 30, 30, pr. ; D. 32, • 

T© Titius “ cbitlie.'. ” ai’c bequeathed, to Titia “women's clothes.” Titius gets 
clothes after deducting women’s clothes. (1>. 34, 2, 1, jtr. ) 

To Titius a legacy of provwion is given; to GaiiH, of wine. Titius gets tho 
provision left by testator, less tlie wine. (I). 33, G, 2, pr. ) 

Sdchus is manumitted by will, receiving his prcultun (which includes a female 
slavey a.s a legac}*. The testator be<iueaths all hi.s female hla^es to his wife. Held 
that this did not include the slave contained in tlie preuliuiu, and it was immaterial 
which legacy was first mentioned. (1>. 33, 8, 15.) 

Stichus is manumitted by will, rectnving his peculium am a legacy. His prculium 
includes, inirr alia, I’amphilcs. I’amphilus is manumitted by will. Hebl that tlie 
gift of freedom should be preferred to the legacy of preulium. (I>. 40, 4, 10, pr.) 

A testator bequeathed to all his freedmen their wives and chiblren, except those 
he desired to belong to his wife, or bequeathed t© her individually. He afterwards 
bequeathed to his wife certain lands with everything on them, and slaves Ixith niral 
and urban, and stewai' ls (actores), excepting only those inaniiinitted by him. Kros 
and Stichus managed that property to the time of testator’s death (as actares). They 
were children of Dama, who was manumitted by the testator. Do Eros and Stichus 
therefore go to the testator’s wife under the description of actores, or to Dama under 
the description of their children ? From a regard to natural afiucUon, it was held that 
£roe and Stichus should be given to Dama. (D. 32, 41, 2.) 

A testatrix manumitted FelkUsimus and Felicissima, bequeathing to them the 
Fundus Oarffilianut, She bequeathed t<^1ier son Titius all that she had got from his 
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falser and imole. She got the Fundus Oargdianus from Mb father. Could Titius 
olaun it, or part of it ? Seeing that nothing was left the two manumitted daves 
except this fanp, it was held that the general words of the legacy to Titius could not 
deprive them of the farm specifically bequeathed to them. (D. 32, 41, 3. ) 

A testator, inier aliot manumitted his stewards, and bequeathed iheie peculium to 
them ; to certain of his freedmen he gave legacies, and to all a bequest of food and 
raiment After the vrill a daughter was bom Mm, and in codiciUi be required all the 
legacies to abate to the exten{ of a third in favour of his daughter Petina. It was 
held that the bequest of food and raiment did not abate, as presumably it was not 
beyond what was required, and therefore could not sufier abatement (D. 34, 
1, 18, 8.) 
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BOOK I Y. 

LAW OF PROCEDURE. 


1 0111 nil Civil Procc^l^re jircsents a very ntrikiiig 

picture of the extroiuely slow growtli i>t‘ Civil Jurisdiction. In 
njodern times, tlie right of the State to obedience is in theory 
unqualified; its absolute sovereignty is recognised as amoral 
and political axiom. But this authority, so familiar to us that 
we no more feel inconvenience from its pressure than we do 
from the weight of the atmosphere, would have Teetaved but 
scant recognition from the men that laid the foundations of 
Roman greatness. At the time of the XII Tables, the State did 
not as yet claim to decide civil disimtes, althcmgh it sanetimied 
the use of force to bring an alleged wrongdoer before the 
tribunals. At an cjirlier jieriod, us we may infer from the 
peculiarities of the oldest form of legal procedure — the mcra^ 
mentum — even this limited authority was denied, 'idi® earliest 
type of judicial proceedings is a mock eomhat followed by a 
reference to arbitration. '^J'he first judges were simply arbitra- 
tors. Civil jurisdiction sprang out of arbitration. Udie coercive 
authority of the State grew out of the voluntary suhmission of 
the subject. That is the keynote to the hiKt(»ry of Civil Pro- 
cedure in Rome. The development of this theme occu])ie 8 the 
greater portion of the present Book. 


PROCEEDINGS IN A CIVIL ACTION. 

PART L— THE SUMMONS. {In Jus Vocatio.) 

The first step to bq taken by an aggrieved party, is to bring 
the person of whose conduct he complains before a court of 
justice. Looking at this subject historically, three epochs are 
to be distinguished : — 
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First, the Law of the XII Tablea At this time the sum- 
mons is a private act of the complainant, and disobedience to 
the sunimonp is not an offence against the law. The whole 
length that the XII Tables go to is to legalise the exercise of 
force by a eomplainant to drag an* an willing defendant before 
the court. • 

Second, The Edicts of the Praetors. The summons is still 
a private act of the complainant, but disobedience is made a 
wrong, and the principle is now established that it is the duty 
of a citizen to be ready to answer in the courts of justice any 
complaint brought against him. 

Third, The Imperial Constitutions. The summons is issued, 
on the application of a complainant, by officers of a court of 
justice. This change was also made the means of giving notice 
to the person sued of the wrong alleged to be done by him. 


First — Summons according to the XII Tables. 

Tlie first of the XII Tables contains the provisions already 
enumerated. (See p. 17.) 

This mode of summons continued down to the golden age of 
literature and the classical age of jurisprudence, and we find in 
Plautus, Terence, and Horace examples of the formal siim- 
mons — in jus voco, amhula in jus, in jus eamus, sequere ad 
trilmnaL 

Apparently, by the law of the XII Tables, tlie defendant, if 
he were the stronger, or had friends to help him, could resist 
arrest without exposing himself to any punishment. Moreover, 
force could be lawfully employed only when witnesses were 
called to testily to the refusal of the defendant to obey the 
summons. 

A person on being summoned could avoid an immediate 
resort to the court by giving bail for bis appearance. The 
bail was called vindex, and by taking upon himself the respon- 
sibility of the defendant, released him from arrest. 

“For one of the better classes {adsidui), let a man of the 
better classes be a viudex ; for a citizen that is a mere workman 
{proletarixu)y anyone that will.” Cicero says adsiduus means a 
wealthy man (Cic. Top. 2, 10) ; but it is thought by some that 
adsxduus means a person that had laud, and proletarius a man 
that had no land of his own. 
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Second — Edicts of Praetor. 

The Praetor left the mode of summons as regulaksd by the 
XII Tables, but introduced the following important changes : 

I. He made it an offence for a person duj^ summoned to 
refuse to obey. (D. 2, 5, 2, 1.) A person supimoned was not 
allowed to refuse on the ground that tire court to which he 
was summoned had no jurisdiction. That was a plea that 
could be listened to only before the court itself. (D, 2, 5, 2 ; 
D. 5, 1, 5.) 

IL He made it an offence to rescue a person summoned, or 
in any manner to cause his escape (IP. 2, 7, 4, 2), or even to 
cause such delay that the compluinant lost his action by pre- 
scription. (D. 2y 7, 4, pr.) A mere attempt, however, at 
rescue, if un.succcssful, did not entail a jniualty. (I). 2, 7, 5, 2.) 
The amount of the penalty \vas the value of plaintiirs claim, 
as estimated by himself (D. 2, 7, 5, 1), and payment of the 
penalty still left defendant ex])osed to the original claim. 
(D.2,7,6.) 

III. In place of the vindc.r, tlie practice under the Prietorian 
jurisdiction was to have a rnvfU) judicio sinti. This was either 
the giving of a surety { ftdeju'^so))^ or if the c()m})lainant was 
satisfied therewith, a mere ]jromise of the defendant to a])pear 
by stipulation. Wluit was the difference between the vindex 
and the fidejussor'^ AVe can scarcely answ(*r as to the d(5gree 
of liability of each, but probably tlie rimJex was liampered by 
restrictions and liabilities tliat made the intrndiiclion <if simplo 
sureties au improvement. In one respect we note a difference. 

The Praetor ignored the distinction set up by the XII Tables 
between adsidui. and proletarii, and required any person be 
accepted as a surety who had means to answer the defendant’s 
default. (D. 2, (1, 1.) An exception was allowed by the Proitor, 
in the case of persons connected closely together (iieresHurii). 
Thus a freedmun that summoned a patron, the children or 
parents of a patron, or a freeman that summoned his own 
childi •en, or wif(j, or daughter-in-law, mu.st accept any surety 
that offered himself. (D. 2, 8, 2, 2.) The surety, in the event 
of the failure of defendant to appear on the day named before 
the magistrate, without good excuse (D. 2, 11, 5 ; D. 2, 11, 2, 1 ; 
D. 2,11, 4, 2), must pa}^ the value of the claim in dispute, even 
when it is a penalty of two, three, or four fold (D, 2, 5, 3), un- 
less he has promised only for a particular sum. (D. 2, 8, 2, 5.) 
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Anyone that by himeelf or his agents interfered to prevent 
a defendant appearing in court on the day agreed upon (D. 2, 
8, 8), was liable to an action for damages. (D. 2, 10, l,pr.) The 
measure of damages is the loss sustained in consequence of the 
non-appearance of defendant, which might be the whole value 
of the suit, if it were lost by lapse of lima (D. 2, 10, 3.) An 
example of the acteC so punishable was, if a, person spoke an 
unlucky ^vord, and so deterred the defendant from appearing, 
even although the blame might seem to rest rather on the 
defendant’s own superstition. (D. 2^ 10, 1, 2 ) 

IV. The Praetor enabled a complainant to get justice when 
the defendant kept out df the way to avoid a summons. There 
were apparently two reasons why the law of the XII Tables, or 
rather the primitive law of Rome, did not provide a remedy for 
this case. In tlie first place, the attitude of the law was to 
recognise no litigants until they were actually in the presence 
and iiivgjved the interference of a magistrate. The utmost 
length Ihe law went was simply not to punish force, when it 
was exercised in accordance with the XII Tables, for the purpose 
of bringing a wrongdoer into court. But, in the second place, 
it was a characteristic of early Roman procedure, that the 
tribunals did not attempt to lay hold of anyone’s property, but 
only' of their person. Whatever the exact import of this may be, 
there is no doubt of the fact, tliat by the original law of Rome 
no n^a gist rate gave execution against a man’s property, but 
only against his person. The exception {pignoris capio) proves 
the rule. But if a wrongdoer kept out of the way of his adver- 
sary, the only remedy open to him was to seize the defendant’s 
property, since he could not get at his person. 

It was the Prajtor that introduced execution against property. 
He inserted in his edict a notice to the effect that if a defendant 
concealed himself to evade a summons {latitare fraudationis 
carisa\ he would order his goods to be seized and sold. (D. 42, 
4, 7, 1; D. 42, 4, 7, 13.) The concealment must be for some 
time. (D. 42, 4, 7, 8.) 

V. Last of all, the edicts of the Pnetor specify the cases 
where a summons could not be served. 

1. Persons that cannot be summoned. 

(i.) Lastly, we must know that 'he that summons another to court can 
carry through the affair by force, and drag thiiher him that has been 
summoned. By the Practor^s edict, therefore, the persons to whom deference 
is due (ascendants, for instance, a patron, and a patron ^s descendants or 
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ascendants) one may not lawfully summon to court without the Praetor's 
leave. Against him that acts contrar\’ to this there is a fixed penalty (G. 
4, 183.) 

In beginning any action, the first step proceeds from that part of the edict 
in which the Praetor treats of the summons to court. The first thing, indeed, 
IS to summon your adversary to court, before the majystrate in oii>er words 
that is, to lay down the law {jus (i'ccrt\ In that part»of the edict the Prxtor 
pays such honour to ascendants and patrons, asmlso to patrons’ and patron- 
esses’ ascendants and descendants, that their descendants and freedmen 
cannot lawfully summon them to c<nrrt, unless they have first asked and 
obtained leave from the Pcictor himself. If without this any one takes out 
a summons, the Prastor has fixed the penalty to be inflicted upon him at 50 
soUdL (J. 4, 16, 3.) 

(2.) No mng^istrate liavinc;* the hnperium eoiilil bo stimmoned. 
(D. 2, 4, 2.) So neitlier tliey nor their (iepondanfH nor freed- 
men conld sue on contracts ; but in the ense of delicts, they were 
allowed to sue up to the Uiis conteatatio, but no further. (H. 1. 
18, 16.) 

(3.) Women could be sunimoncd, but uo force cotild be used 
to compel them to into conrt. (d 1, 18, 1.) 

2. No man can bo summone(l while inside his house; btti if 
he allows the comjdainant to enter, or shows liiinst^lfso as to bo 
seen from the publit^ street, he may be summotied ; but in no 
case can the complainant drn^ liirn ont of Ids own house. (I). 
2, 4, 111; D. 2, 4, 21; 1). 50, 17, 103.) f’iccro tints expresses 
the Roman feeling on the snbject : — “ AN’hat is therp more 
hallowed, what more fortified by every sense of duty, than each 
citizen’s home? Here are liis altars, liere his liearths, liere Ins 
Jiousehold gods; here liis sacred things, his worsi)i[>s, his cere- 
monies are all contained. Thi.s refuge is so hallowed by all, that 
to force away any man thence is impioim.” (Cu^. Pro. Domo. 41.) 

3. A priest in the act of worsliip, a bridegroom during the 
performance of marriage, a jndex bearing a cause, a ]>erH()n 
pleading before a Praitor, one performing funeral-rites for 
a parent (IX 2, 4, 2), or following a dead body (D. 2^ 4, 3), or 
whose presence is requii-ed in a Court of* Justice (D. 2, 4, 4), 
cannot be summoned. 

Third — The Summons under the Imperial Constitutions. 

When the Praetor iimde a neglect, or refusal to obey a sum- 
mons an actionable w-rong, tliere was ao longer any necessity 
to drag a defendant by the neck (ohtorto collo). Still tlie sum- 
mons remained a private act ^ the aggrieved person. It would 
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appear that the further development of procedure in the direc- 
tion ^)f a public summoDB took place by the following etepe : — 
The ancient practice of oral summons, followed by the acceptance 
of a mndex^ seems to have given way in favour of a mode that 
may be described^as a reciprocal promise of two persons having 
a dispute, with or without sureties, to appear on a given day 
before a magistrate. This was called mdimonium. The terms 
vadeB and auhvades are said to have been contained in the XII 
Tables, and they have been interpreted thus : vadesy the sureties 
given by defendants ; suhvades, the corresponding sureties given 
by complainants ; for obviously it was the interest of the de- 
fendant to compel the cotnplainant to appear, lest he should 
lose his time by going to the court. Gains describes vadimonia 
as the means of securing the reappearance of parties in court 
after their first appearance ; and it is possible that the fairness 
of a plan that provided for the appearance of both parties led 
to its use in the preliminary stage of the summons, and to the 
disuse of the one-sided course of giving a vindex. At all events, 
by the end of the Republic, vndimonia seem to have been a 
regular way of beginning a civil suit. 

From a somewhat obscure passage in Aurel. Victor, (de 
Caesar, 1(1) we may gather that the old vadimonia were abol- 
ished by Marcus Antoiiinue, and a new system {denuntlandae 
litis) introduced. This was a step in the direction of simplicity. 
'J'lie complainant simply gave notice of his demand to the 
defendant, and a day was fixed for appearance. Probably the 
non-appearance of the complainant made a forfeiture of the 
claim, and the non-appearance of defendant doubtless entailed 
some penalty. 

Constantine (A.D. 322) required the denuntiatio litis t© take 
place before a judge (C. Th. 2, 4, 2), and notice of the demand 
was sent to the defendant by a public officer. (C. Th. 2, 4, 4.) 
A defendant wilfully disobeying the summons could be fined. 
The denuntiatio litis was probably a very formal proceeding, 
and like all such, liable to miscarry. It disappeared before the 
practice, which was fully established by the time of Justinian, 
of a written summons {LiMlus Conventionis), 

If a passage in a constitution of Diocletian and Maximian 
(C. 2, 2, 4) has not been altered by Trebonian, in accordance 
with a practice not unusual with him, the written summons 
{libellus conventxonis) was already known in their day. Ap- 
parently the summons contained' a precise statement of the 
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demand of the complainant, signed by himself, and requiring an 
answer in five days. (Vet. cujiisd. Jur. Consult. 6, 2.) .The 
penod afterwards was ten days, extended by Jwstiuian to 
twenty. (Nov. 53, 3, 1.) Justinian ordered that the complain- 
ant, if his claim were substantially just, should not be defeated 
because it varied from the grounds set fovtl^^n the summons. 

3.) The officers that served thfe summons were paid 
according to the amount of the demand. 

An action for thrice the amount lies when a man has inserted a greater 
amount than the true one in the writ of summons, so that on this ground the 
viatores that is, those that carry out the suits — exacted a larger sum on 
account of their customary doles {Sportuhr^. Then for all the loss the 
defendant has suffered by reason of them he will obtain thrice as much from 
the plaintiff ; only the thrice as much includes the simple loss he has suffered. 
This was brought in by a constitution of ours that shines brightly in our 
Code ; from which it is far from doubtful that an actio condictitia under the 
statute will flow. (J. 4, 6, 24.) 

This is the condictio cx Icgc which could be brought to enforce any statutory pro- 
hibition or order. • 

Justinian empowered the judge to refuse the summons unless 
the complainant gave security to prosecute the suit, or to pay 
one-tenth of the demand as costs to the defendant. (Nov. 112, 
2.) Another enactment required complainants that have taken 
out a summons to proceed within two months, or pay double 
the loss sustained by the defendants in consequence of the 
delay. Thus the summons advanced from the rude form of a 
legalised use of force, through various intermediate stages, 
in which Praetors, Jurisconsults, and Emperors took part, until 
at length, in the reign of Justinian, it became an act uf public 
authority, and gave the defendant formal noliee of the claim 
made against him. 


PART II.— FROM APPEARANCE TILL JUDGMENT. 

Fibsx Period— compulsory REFERENCE TO 

ARBITRATION. 

First— PROCEEDINGS IN JUNE. 

Leo IS AcTioyES, 

The oldest form of civil procedure in Rome — the legin actio 
Moeramenti — professes to be a voluntary arbitration. It was 
not really voluntary ; for if i# were so, there could be no civil 
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jurisdiction ; but there can be little doubt that what it was in 
later*tiraes in form, it was in earlier times in substance. The 
authority of the State in civil matters was first established 
when a defendant was not allowed to refuse arbitration ; in 
other words, whey the reference to arbitration was made com- 
pulsory. Such indeed appears to be the true character of the 
famous distinction in‘ Koman civil procedure that existed 
througliout the most important period of legal history and 
coloured tlie whole law — that, namely, between proceedings in 
jure and proceedings in jndicio. With few exceptions (see 
“ Transition to CcgjiiUones E^viraordinmiae'* \mii\ the reign of 
Diocletian, the determination of a civil dispute involved two 
stages — in tlie first {in jure), the Prsetor or other magistrate 
appointed an arbitrator, prescribing witli more or less rigidity 
the question uj)on which he was to pronounce a decision ; and 
in the second (in judiclo), the arbitration itself took place 
before an arbitrator (judex). This division of labour, which 
some modern writers have shown a disposition to exalt as a 
highly scientific arrangement, but which may be viewed 
rather as an imperfect and inchoate form of civil procedure, 
lasted until the reign of Diocletian, wlio made the immense 
change of committing the trial of civil causes to State-paid 
lawyers. This step was in harmony with the wdiole course of 
develijpment of Ibmian civil procedure ; it was one of the 
steps by wliieli the State assumed to itself the exclusive control 
from first to last of civil causes. 

The proceedings ta jaissed through two stages: in the 
earlier, the reference to arbitration was ORAL; in the latter^* 
WRITTEN, To the first stage belong the legis aetiones ; to the 
second, the formrdae. The interest of the first is purely 
historical ; the interest of the sectnid is more practical : to the 
formula must be traced the sliape and peculiarities of much of 
Roman law. The phrase *' ” has given rise to much 
comment, for it is employed by Gains to designate not merely 
proceedings that may strictly be called •‘actions,’^ but proceed- 
ings to enforce judgments (per manus injection em), and even pro- 
ceedings of the nature of a wholly extrajudicial remedy (piy- 
norU capio)* 


The actions' the ancients had in use were called aefivnes, either 
because they were laid dmvn by statutes, since the Proetor^s edicts, by 
which many actions were brought in they had not yet in use, or because 
they were suited to the words of the dctual statutes, and were therefore 
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observed as unchangeable equally with statutes. Hence, when a man 
brought an action for his vines that had been cut down in such a way ihat 
he named them vines, the answer was that he had lost his case, /or he ought 
to have named them trees; because the statute of the XI I Tables, under 
which an action for vines that had been cut down was open to him, spoke 
generally of trees that had been cut down. (G. 4» * *•) • 

Of the aciio there were five forms, — Sacni/tkcnfo (by wager) per 
judicis postidationem (by demanding a iondutioncm (^by form.il 

notice), per inanus injcdionctn (by laying hands on a man}, and per pt^norts 
capioncm (by taking a pledge). (0.4.12.) 

But all these Ici^is actioucs by degrees grew hateful. For the excessive 
subtlety of the ancients who then established the laws brought things to 
such a pass, that a man that made even the most trilling mistake would lose 
his suit. By the lex .-/r/v/Z/V/, therefore, and# the Juuae^ these lej^is 
actiones were taken away, and a change clfocted so that we •'hould carry on 
our suits by regularly-framed words, that is, h\ /onnulac. ((.. 4. 3^’-) 39-) 

In two cases only was lei^ts lulio allowed — in the cases t.f ihreatencil 
damage {dtinininn in/i\ luin) and of a trial befoic the (. entuuii'in. Atcorilingly, 
even to this day, wlieii a trial is to be before the Lcnlunivni, the proceed- 
ings begin with the called sacrantcniuniy belorc the / rut^r Lrbantis 
(City Prietor) or Pere^rinus, But as for threatened damage, no one w'ish.es 
to proceed by a /cg/i’ but rather biiuls his adversai) b) a siij)iilation, 
as is set forth in the edict ; and thus h.is a more advant.igcuus and iuller 
right than \y^ J i^noris nipio. (G. 4, 31). 


Adio Siieramenti. 


The procGGcliiif^R in tlio Suevameut uiu took pla (,'0 bofoi'O tlio 
Prffitor. There reinaiiiH a tradition that the kijis adione.^^\yiirii 
celebrated in tlie presence of the Poiilifls (rulhvimn Prnhjh^nm) 
(D. 1,2,2, 0); hut within the Ijistorie period llie initiation ot 
a/;tions bekmj^ed to tlie Rcciilar tribunal,- first of the CoiihuIk, and 
afterwards of tlie Pnetors. Festus infonns uh that the word 
signifies the money ntaked as a wager, which wan the cardinal 
feature of the proceedings ; and he adds that the stalvcs lt>i- 
feited were reipiired and used for the bronze oi the vessels em- 
ployed in sacred rites. 


The actio saerameniiw w:^ general, for in all cases for which no other action 
was provided by statute, an action saerumcnii was brought. 1 lie ac tion was 
as dangerous on account of an untrue oath, as at this time is the action for a 
fixed sum of money lent because of the sponsio (undertaking), in winch the de- 
fendant runs a ri.k if he rashly denies it, and because of the answering stipu- 
lation {restipulatio:, in which the plaintiff runs a risk if what he demands is 
not due. The man that wa^ beaten made good the amount of the sacramen- 
tumhs way of a penalty. It went to the State, and securities on that account 
were given to the Proctor ; not as now, when the penally of the ipomto and 

answering stipulation goes as gain to the party that wins. (G. 4, *3*) 

The penalty was either fifty asses Ar five hundred ; the latter in the case of 
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things worth a thousand asses or more, the former in the case of those worth 
less,ewhen the action was brought sacramento. So the statute of the XII 
Tables provided. But if a man’s freedom was in dispute, although as a 
slave he would be most valuable, yet the amount to be wagered was fixed 
at fifty asses i a provision of the same statute to favour the coming forward of 
persons to claim hi^freedom. . . (G. 4, 14.) 

I. Proceedings whep the disptite was concerning the owner- 
ship of a moveable. 

If the action was for a thing, then tnoveables and moving things, if only 
they were such that they could be brought or led into Court, were claimed in 
Court {in jure vindicabantur) after this fashion. The claimant held a rod ; 
then he grasped the actual thing — the Slave, for instance — and said as follows: 
— “This slave I say is mine"^;r jure QuSritium^ in accordance with the 
fitting ground therefor, as I have stated ; and so upon th.ee I have laid this 
wand,” and at the same time laid the rod on the slave. * The opposing party 
said and did the same in like manner. After both had claimed him, the 
Praetor said, “ Both let go the slave they let him go. The one that first 
had claimed him then asked the other, “ I demand that you tell me on what 
ground you«^have claimed him ; ” and he answered, “ 1 fully told my right 
as I laid on the wand.” Then the one that first had claimed him said, 
“ Since you have claimed him wrongfully {injuria\ I challenge you to wager 
five hundred asses and the opposing party too said, “In like manner I 
challenge thee ; ” or else they named fifty asses as tl>c wager. Next followed 
all the same as in an action against the person. Thereafter the Prietorgave an 
interim decision {vindiciae) in favour of one of them — made him, that is, the 
possessor in the meantime, and ordered him to give sureties to his opponent 
{praedes iitis et idndidaruin), fqr the thing, that is, apd its fruits. Other 
sureties also the Praetor himself used to receive from both parties for the 
sum wagered, which went to the State. A rod they used as if in place of a 
spear, a token of lawful ownership ; because men used to believe those things 
specially theirs that they had taken from the enemy. Hence, in proceedings 
before the Ceniumviri^ a spear is set up in front. (G. 4, 16.) 

This very vivid deBcri])tion of the oldest civil procedure in Rome has been for- 
tunately preserved to us from a ])art of the MS. of Gaius, where much is illegible. 
We may recognise in the proceedings as thus described several stages, of which three 
are stated at length. 

1. The proceedings begin with a mock contest, each of the claimants laying 
hold of the objcict in dispute and claiming it. This is known as the eonstriio 
manuum or vindicatio; and the exercise of force is galled by Aulus Gellius vis civilit 
H festuearia. 

2. Summons to peace—** Both let gq.” 

8. Each challenges the other to stake a sum upon the truth of his assertion. 

4 . After that the Prietor decides which shall have the possession of the dispnted 


* Huno ego homincm ex jure Quiritium meum esse luo secundum snam oausam, 
■lout dixi ; eooe tibi, vindiutam imposui . . . mittite ambo hominem . . . 

Postulo anne dioas qua ex causa vindicaverk. . .Jus feci sicut vindictam imposnL 
Quando tu injuria vindicavisti, D aeris saenuaento te provoco . . . et ego te. 
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propertyi pending the settlement of the wnger by reference to k judex. The technical 
phrase is dieere vindieuu. Up to this point there is not strictly either plaintiff or 
defendant ; there are simply two persons quarrelling ; but after the Prmtor assigns 
intermediate possession to one of them, that one is practically made*defendant, and 
his rival is forced into the position of plaintiff. But the person constituted possessor 
was bound to give sureties for the restoration of the object in dispute {lia), and also 
for the profits derived from it pending the trial (vindieiae), in*the event of his losing 
his wager. The sureties were called praedea^ and seem^to h^e been appointed in the 
presence of the Prsetor by oral interrogation, as in the judicial stipulation. (Varro, 
De Latina Lingua, 6, 74.) They were called praedea litis et vindiciai'um. 

5. The question referred to an arbitrator was, which litigant was right in his 
wager, Sacramentum taae juatum vcl injuatum. It is presumed that the successful 
litigant then applied for the restoration of his stake, and if he had not possession, and 
was refused possession, that the Praetor would grant execution, and compel the pos- 
sessor to deliver up that which was no longer hia. ^ 

*'It is impossible,” says Sir Henry Maine (Ancient Law, p. 37C, 4tb edit), 
think, to refuse assent to the siiggestion of those who see in it a dramatisation of the 
origin of Justice. Two armed men are wrangling about some disputed property. The 
Praetor, vir pietate gravia^ happens to be going by, and interposes to stop the contest 
The disputants slate their case to him, and agree that he shall arbitrate between 
them, it being arranged that the loser, besides resigning the subject of the quarrel, 
■hall pay a sum of money to the umpire as remuneration for his trouble and loss of 
time. This interpretation would be less plausible than it is, were it not that, by a 
surprising coincidence, the ceremony described by Gaius os the imperative course of 
proceeding in a Legia A ctio is substantially the same with one of the two subjects 
which the god Hephaestus is described by Homer as moulding into the B'irst Com- 
partment of the Shield of Achilles. In the Homeric trial-scene, the dispute, os if 
expressly intended to bring out the characteristics of primitive society, is not about 
property, but about the composition for a homicide. One person asserts that he has 
paid it, the other that he has never received it. The i)oint of detail, however, which 
■tamps the picture as the counterj)art of archaic Roman practice, is the reward 
designed for the judges. Two talents of gold lie in the middle, to be given to him 
who shall explain the grounds of (lecision most to the satisfactit)n of the audience. 
The magnitude of the sum, as compared with the trifling amount of the 6'arramm/um, 
i^ms to me indicative of the difference between fluctuating usage and usage consoli- 
dated into law. The scene introduced by the poet as a striking and characteristic, 
but still only occasional, feature of city life in the heroic age, has stiffened, at the 
opening of the history of civil process into the regular, ordinary formalities jf a law- 
suit It is natural, therefore, that in the Legia Actio the remuneration of the judge 
should lie reduced to a reasonable sum, and that, instead of being adjudged to one of 
a number of arbitrators by ptipular acclamation, it should be paid, os a matter of 
course, to the State which the Praetor represents. But that the incidents described 
so vividly by Homer, and by (voius w’ith even more tlian the usual crudity of technical 
language, have substantially the same meaning, I cannot doubt ; and in confirmation 
of this view, it may be added, that many observers of the earliest judicial usages of 
modem Europe have remarked that the fines inflicted by courts on offenders were 
originally Sacramenta. The State did not take from the defendant a comjiosition fur 
any wrong supposed to be done to itself, but claimed a share in the compensation 
awarded to the plaintiff simply as the fair price of its time and trouble. Mr Keffiblu 
expressly assigns this character to the Anglo-Saxon bannum or fredum,” 

II. Dispute as to ownership of an immoveable. 

If a thing was such that it could rot easily be brought or led into court — 

3Q 
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for instance, it was a pillar, or a flock of cattle of any kind — some part of 
it wa» taken ; and to that part, as if it were the whole that was present, the 
claim was made. Out of a flock, therefore, one sheep or one goat was led 
into court, or a tuft of wool was taken from it and brought into court. Of a 
ship or a pillar some part was broken off. In like manner, too, if it was a 
farm, or a house, or inheritance that was in dispute, some part of it was 
taken and brought int/> court, and to that part, just as if it were the whole 
thing that was present, the claim was made. From a farm, for instance, 
a clod was taken ; from a house a tile ; and if the dispute was about an 
inheritance, then from it equally a thing or some part of a thing was taken. 

(G. 4, 1 7-) 

The idea of the mcramentum seetna to be that the arbitration is taken up on the 
very apot where the quarrel arisei^ Hence either the judge must be taken to the 
land, or the land to th(5 judge. The latter was done symbolically, and the process 
was technically called dcductw. The form given hy Gains is fictitious, but in Cicero 
we have an account of a customary beginning {dcductio quae moribua jit\ where the 
parties go to the land in (lis])ute, and there, in the presence of witnesses, make a 
mock combat, ^'ho Pra'tor in that sketch does not accompany the disputants, but 
the witnesses go before him to testify to the initial steps. It is not improbable that 
there was a st^l earlier age, when the Prteior himself accompanied the parties, and 
took part ill the ceremony, which was regarded as the indispensable basis of his 
jurisdiction. 

III. In actions in perBonam, 

Upon tins part Gains is a blank, and we do not know in what 
manner the details of the sacramentum were adjusted to claims 
for debt or damage. 

I 

Actio per jiidicis postiilaflovem. 

The passage where Gains describes this action is illegible, 
and the meaning of it is purely conjectural. When it was 
first introduced is unknown, but many infer from some ex- 
pressions in the XII Tables that it existed at that time. In 
questions of disputed boundaries, of })artition of inheritance, 
or of any other joint property, it is difficult to see by what 
straining the form of the ftacramenium could have been em- 
ployed. That proceeding led up to the question, “ Am I right in 
saying that such and such is mine ? ” But the partition of 
a joint-estate could not be thrown into the form of so simple 
a question. It is therefore not improbable that the action />er 
judicis postulatiofiem may have been introduced to meet these 
more complex cases of doubtful right, but in the absence of 
information by Gains, the suggestion must remain as a mere 
guess. 



LEGIS ACTIONES. 


Condietio, 

Condtcere is to give formal notice {denuntiarc) in early speech. But now 
by an abuse of terms we say that a condiciio is an action againit a person, in 
which the plaintiff alleges in his statement of claim that so-and-so ought to 
be given him. For no formal notice on that account is now given. (I. a. 
6,15.) • 

. . . When they ought to attend to hav^ a fudex appointed. For 
condtcere in early speech is to give formal notice. (G. 4, 17 a.) 

This action was properly called a comticiio ; for the plaintiff gave formal 
notice to his opponent to be present to choose a judex on the thirtieth day. 
But now improperly we give the name of ccmiictio to an action against a 
person in which our statement of claim is that so-and-so ought to be given 
us. For no formal notice on that account is now given. This U^^is atiio was 
established by the Au* and the iex Ca^urma — by the iex fora 
determinate sum of money, by the lex Ciiijurma for every determinate thing. 
Why this action should be w'anted, when wc can bring an action for what 
ought to be given us sacramento or per jud/eti posiuUUionem^ is much 
.questioned. (G. 4, 18-20.) 


As to the lex Silia nnd the hx Culpurnia, Kee p. ^2. • 

Tlie use of the Cumlictio was a puzzle to (Juius, :in(l it h.ofl continued to perplex 
modern writers. 

Some authors think that the process hy merriment um took place heff»ro the Fontiffg, 
and that coudictio was the first process allowed before a secular intiKiKtraie. Others 
suggest that it was intended to relieve the eentumviri hy relfgating minor eauses to a 
single ; but, in truth, guesses of this sort are of little value. The views of Sir 
Henry Maine will bo found at p. 250 of “ Early History of Inslitutious.” See the 
remarks at p. 07 of this book. 

General Characteristics of the System of Leejis Aetiones. 


1. The proeeoflin^s called leals aetiones could be conduettMl 
only between Roman citizens ; aliens, unless by special favour 
(as some Latins), could neither sue nor be sued. 

2. The parties could not appear in the fornuilities of the hgis 
actioneshy agents <»r procurators, but must themselves perform 
the ceremonies. This is another characteristic of the old 
civile, the refusal to allow one freeman to represent another in 
a legal transaction. 


In old times [as long as the iejipts aetiones were used] no one could law- 
fully bring an action on another’s account, except on behalf of the people or 
of freedom, or for ^ pupillus. The lex Hostilia, besides, allowed an action 
for theft to be brought on account of persons that were among the enemy, 
or away in the ser\'ice of the commonwealth, or that were in the tutela 
of some person bringing the action. (J. 4, 10, pr. ; G. 4, 82.) 


3. The system was marked by u rigorous pedantry, in which 
form was everything, and sub 8 t 9 .ntial justice nothing. 
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4. Again, once an action was commenced, the claim waa 
extiflgttidxed. (G. 4, 108.) See pottea. Litis Contestatio, 

B. The System op Formulas 
Tbansitioio fbom the Lbgis Actiones to Formulas, 

The defects of the legis actiones were serious. In the first 
place, only a Roman citizen could take part in them; aliens 
dwelling in Rome were wholly shut oflf. But even for citizens 
the system was objectionable. It required the actual presence 
of the pai’ties ; no attorney or agent was admitted ; and the 
slightest error in the ceremonial vitiated the whole proceedings. 
As a mode of civil procedure, the legis actiones were cumbrous, 
troublesome and dangerous. 

It would be interesting to know the exact steps by which the 
Romans advanced from their first rude forms of procedure to 
the written formulae of the golden age* of Roman jurisprudence. 
Already among the legis actiones themselves an advance may^be 
observed. The condictio is distinctly preferable to the actio 
sacramenti. It is simpler, for it begins at once with reciprocal 
wagers, and it introduces costs, for the sums wagered went to 
the party that won. Whether the condictio was introduced, as 
the language of Gaius implies, by statute, or whether, as Sir 
Henry Maine states, it was only regulated by the leges Silia and 
Calpmmia, it was simpler, and better adapted to the ends of 
Civil Procedure, than the sacramentum. 

But the condictio, nevertheless, had all the faults of a legis 
actio — the faults of inelasticity and formalism ; and it required 
the actual presence of the parties. The further development of 
Roman procedure was determined by a cause whose influence 
on other departments of the law has been already dwelt upon. 
The system of formulae seems to have owed its origin to the 
necessity the Praetors were under of devising a method of civil 
tnal for aliens (peregrini). In the legis actio, the peculiar heritage 
of the Qui rites, an alien had no part. But the Romans were 
under an absolute necessity of providing a means of determining 
disputes in which au alien was a party. So numerous, indeed, 
appear to have been the occasions on which aliens were con- 
cerned in civil cases, that the new Pr^tor appointed B.C. 247 
was specially named Prcetor Peregfnnus, To an alien the forms of 
the legis actio were inapplicable, but the Preetor, in modifying 
the Roman procedure to adapt it to aliens, naturally followed 
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the essential features of the Roman system. Thus he did not 
undertake to hear and decide causes himself ; he referred them 
to arbitrators. But these were not the Roman judicea — the 
senators of Rome; they were any persons upon whom the 
parties agreed, generally three or five in lyimber, and called 
recuperatores. Again, as in the legts actionea, 4the Prcetor elicited 
from the parties the question in controversy between them ; but 
instead of wrapping this up in the rigid forms of theyw« civile, 
he was content to make out a plain written instruction to the 
arbitrators, informing them if they found the fact to be so-and- 
so, they should order the defendant to pay so-and-so. This 
was the essential character of the fbrmula in factum; it con- 
tained no positive assertion of any right in the plaintiff, but 
proceeded at once from a recital of the facts constituting the 
complaint, to give the arbitrators power to award damages. 
By a very simple and ingenious variation of the formula, it was 
possible to admit an agent or attorney either for tln^plaintiff or 
the defendant. Thus, “ If Dio has received in deposit a golden 
vase of Agerius, and refuses to give it up, let the recuperatores 
order Dio to pay to Negidius the value of the vase." By in- 
troducing the name of the attorney Negidius, Agerius was 
relieved from all trouble in connection with the proceedings. 

In ascribing the origin of the written formula to the neces- 
sity of providing for aliens, there is an element of conjecture. 
The introduction of formulae took place so long before the 
very earliest of the legal writings that have come down to us, 
that we cannot affirm with certainty a precise correspondence 
between the steps just indicated and the actual march of 
events. But the facts that w'e do know make it certain that 
the account cannot be far wrong. 

The next step in the history is the introduction of formulae 
in civil causes between citizens. That may have been the 
object of the lex Aebutia, At all events, there can bo little 
temerity in hazarding the assertion that formulae were brought 
in for citizens first in the case of actiones in personam, and 
that a very considerable interval elapsed before they were 
allowed in actiones in rem, Wlietlier this interval corresponds 
with the distance between the lex Aehutia and the leges Juliae 
is a matter of conjeefure. But there is no doubt that the 
first formula admitted in causes between citizens was a sim- 
plification of the Condictio^ which in turn may be viewed as 
a modification of the sacrameiUum, The cardinal dill’trence 
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between tbem was the omission of the reciprocal wagers that 
fonned an indispensable preliminary to the condictio. 

The steps by which the formula was adapted to actions for 
property can be traced with certainty. In the sacramentum^ it 
is worthy of remark, the question finally submitted for trial is 
not which of the blaiipants is owner of the thing in dispute, 
but which is right in liis wager {sacramentum esse justum vel 
iujustum). The question is of the truth of an assertion, not of 
the justice of a demand. The distinction may seem trivial, 
because practically the loss of the wager meant the loss of the 
owiiersliip, but it is just trivial distinctions like these that are 
important in the history oV law. The slightness of the circum- 
stance attests tlie reluctance, so to speak, of the State to inter- 
fere in private (juarrels. It marks the stage where the State 
docs not yet assert a claim to civil jurisdiction. 

Fnnn the sacvamentuin is but one step to trial by sponsio or 
wager. « 

In a s/)n;ix/n we proceed thus. We challenj^e the opposite party by a 
sponsio Mich as this, — “ If the slave in dispute is mine ex jure Quiritium^ 
do you undertake {spondcs) to give me twenty-five sestertii Next we put 
forth a formula^ in which the statement of claim is tliat the amount thus 
undertaken for ought to Ijc given us ; and in this we win if we prove that 
the thing is ours. (G. 4, 03.) 

This sum named in the undertaking is not, however, exacted. It is 
indeed pot penal, but a preliminary to the proceedings, and its whole use 
is to bring the case to tiial. Hence, too, the man against whom the action 
is makes no stipulation in turn. Further, it is named the stipulation pro 
praede iitis et vindiciarum (in room of a surety for the object and its interim 
enjoyment), because it lias come into the place of the surciies that in olfl 
time-., \Nhcn the It'i^is actio was used, were given by the possessor to the 
claimant pro life ct vindiciis : that is, for the thing and its fruits. (G. 4, 94.) 

Hut if the action is before the icniumviri^ we claim the amount of the 
undertaking, not by a formula^ but by a /tx/j actio ^ for we cliallenge the 
defendant sacra mento. That undertaking is for 125 sestertii, because of 
the lex Creperia. (G. 4, 95.) 

Tins account by Gaius is highly' instructive. It is to be 
remarked that the sum of the wager is nominal ; and the 
wager itself is introduced simply to give jurisdiction. Now in 
the condictio the wager was for a substantial sum — one-third of 
the amount claimed (G. 4, 171) ; and in the case of Interdicts 
and the actio de pecunia constituia, the traetor, while adopting 
the procedure of the condictio, made the sum of the wager 
suflSciently serious to act as a penalty. (G. 4, 1G8.) Again, 
the question referred to a judex is not the mere truth of an 
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ftssGrtion, but whether the plaintiff has a right to twenty-five 
BBstertii, It is a step in advance when the judex decides a 
question of legal right, although it is not the right in dispute* 
The recovery of property was accomplished by an action that 
in form was in personam. 

In the third stage, the fiction of a wager dropped, and the 
right of the plaintiff is submitted directly fur the judgment of 
the judex. It is at this point for the first time we reach a true 
actio in rem. 

An action for a thing is twofold ; for it can be brought either by a jor~ 
viula pctitoria or by a spottsio. If, then, it is brought by a Jonnula pcttiorUi^ 
the stipulation called judicatum solvi (thal^what the jmU'x awards shall be 
paid) finds a place ; but if by a spon^don^ that which is called pro pretede litis 
et vindiciaritm. h pet itoria formula is one in which the plaintiff alleges in 
his statement of claim {intcnlio) that the thing is his. (('». 4, 91-9; 

12xam]>lcs of the pefito) in ftinniiht will pn-soatly Ih' ; at this point it isei 

to mark its character. Tln rc would Hta in to he little douht that the three 

stages marked by tlic terms s/tn'am'ntum, Hfionsin, nml jirtitoria farmi^u folhiwed each 
other in historical order. In htatiiii; the proct dure that could l»e followetl ins\iingfor 
an inheritance, Cicero inentioUH th** /'///« <trtlo^ and as an alternative th" Hpormlo with 
its special sureties {pro jo'acdv lUU it vindiciorum], hut lu* d<»es not mention the 
petitoria formula. (Cic. in ^^Tr. 2, 1. *ir».) In the time of (lains, liowevtr, un 
inheritance eonld be recovered by i\w formafn j>ct itoria. (1). 5, IJ, li ; 1>. T), 10.) 

Formulae appear to have l)een applied to actii»ns for inljerilanco IuUt than the 
petitoria formula to the recovery of ]*r«»pjrty, for, of this latter, instauccs aic gi\en 
by Cicero, 

(A.) The Formvl.x in an -d( 

I. Proceedings to obtain a formula. 

It was a peculiarity of tijo Kunian summons, during the 
Republic, that the jdaintiff was not required to state liis demand 
until he had the defendant in the }>resi*nce of the Praetor. 
The first proceeding before the Pra3t(>r was to announce to 
defendant the particular that hetliought suitable to bis 
case. This was called eduio acliouis. (I>. 2, 13, 1, pr.) This 
statement did not c(»nclii8ively bind the plaintiff, who could 
vary his claim up to the time that lie got his formula. (C, 2, 1, 
3.1 The formal request presented to the Praetor was called 
postulaiio actionis, (D. 3, 1, 1, 2.) 

At this stage the only defence open to the defendant was 
such an objection as did not rest on a denial of any of the facts 
alleged by the plaintiff. If the dispute between the parties 
involved a mere question of law, and not of fact, there was no 
necessity to refer the case to a judex ; and the Praetor, having 
stated the law, could give effect to it by the exercise of his 
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authority. But if the dispute involved a controversy as to 
any -factB as well as law, the Prsetor gave a jvdeXy and 
specified in Writing the question he was to try, and the nature 
of the judgment he could pronounce. When the formula was 
given, the proceec^ngs before the Praetor terminated. It was 
this point in the proceedings that was called the litis contestation 

Litis contestatio . — In fhe course of a litigation, however short, 
events may alter the position of the parties with reference to 
the subject-matter of the lawsuit. Thus, if the question is one 
of possession, the defendant may lose the possession before 
judgment is given. Again, the time of prescription may expire. 
It may thus happen tliat aticording to the facts as they existed 
when defendant was first summoned, a judgment ought to be 
given for the plaintiff ; but according to the facts as they are 
found to exist at the time when judgment is given, the judg- 
ment ought to be for the defendant. From which time should 
the judgment speak 1 The fair rule is that a plaintiff should 
not be prejudiced by what may occur pending the course of the 
lawsuit. For the purpose of judgment, the facts upon which 
the decision proceeds should be the facts as they existed at the 
time when the lawsuit began. 

But at what moment may a lawsuit be said to begin? 
Naturally, in a mature system of civil procedure, it is the issue 
of the summons. 'j^lie summons is the first step and com- 
mencen^ent of the suit. But a Roman action was not regarded 
as beginning with tlie summons. It began, speaking of the 
period under review, only when tlie formula or written reference 
was made out by the Prmtor. The commencement of the 
action — the litis contestatio — was thus the last act that occurred 
in jure, (1). 5, 1, 39, pr ; D, 5, 1, 28, 4.) This rule, apparently so 
unfair and capricious, is characteristic of the mode in Avhich the 
Roman civil procedure grew up. At firet the State gave a 
complainant no lielp in bringing a defendant into court. It 
sanctioned the use of force by complainants, but it did nothing 
more. At this stage the beginning of an action could not be 
taken as earlier than the first, which wmuld often also be the 
last appearaiKie of the parties before the Preetor. But that 
is not all. A careful examination of the proceedings in the 
saerameutum explains why the last and n6t the first appearance 
of the parties before the Praetor should have been taken as the 
real commencement of the action. It was only after the stakes 
were laid that the Praetor decided to which ot the combatants 
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he would assign the possession of the disputed property, pending 
the result of the trial. That being done, the way was clewr for 
the appointment of a judex to determine which of* the parties 
had falsely claimed the ownership. It is the appointment of a 
judex: to try the question that forms the turning-point. Up to 
this time there are simply two private individuals quarrelling ; 
now the State intervenes, commands pbace, and provides for 
the settlement of the dispute. There is no longer a private 
quarrel ; there is a lawsuit. Witnesses are conveyed before 
the Praetor, who go before the referee and testify, in case of 
dispute, to the exact terms of the reference. Hence the name 
contestari litem. • 

The meaning of the litis contestatio thus becomes intelligible 
for the period of the legis actiones. But it may be urged that 
under the subsequent system of written references (formulae) 
the summons ought to have been taken as the commencement 
of the action. Logically, no doubt it was so; biit^tbe transi- 
tion from the earlier system was so gradual, and indeed to 
some extent the two systems went on so long side by side, that 
we need not be surprised that under the system oi’ formulae it 
was still the last act in jure, the drawing up of the written 
reference to arbitration (formula) that was deemed the starting- 
point of the litigation. 

Adjouunments. — Another significant indication of the volun- 
tary origin of Roman jurisdiction is that originally, if ^ com- 
plaint was not finished at one sitting, the Prador, it seems, 
had no power to compel the reappearance of the defendant, 
^he plaintiff had no resource but again to summon and drag 
back the defendant. The first assertion of authority by the 
Praetor indicates the feebleness of the State. H(; d >cs not 
assume the right to call back the defendant, but he makes 
him promise to come back, so that if he fails, he breaks rather 
a free promise of his own than the comimind of the Prtetor. 

When the opposing party has been summoned to court, unless the 
business is ended that day he must enter into recognisances (vadimotiia) \ 
that is, promise that he shall present himself on a fixed day. ((i. 4, 184.) 

Recognisances are entered into in some cases simply-~that is, without 
giving sureties ; in some cases with sureties ; in some cases with an oath ; 
sometimes with the further ^iddition of recuperatorcs—\\\?x is, that if he docs 
not present himself he shall forthwith be condemned by the rcLUperatores 
in the amount of the recognisance. This is diligently pointed out case by 
case in the Pra^tor^s edict (G. 4, 185.) 

In the case of an actio judUhti or cLctio depensi, the recognisance 
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required will be for the amount thereof. But if it is on any other ground, 
the i^cognisance to be promised will be for the amount the plaintiff after 
being sworn ‘not to trump up a case {tion calumniae causa), demands ; 
provided, however, it is not to be more than half the value, nor more than 
one hundred thousand sestertii. If, therefore, the case is for a hundred 
thousand sestertii, and is not an action for money awarded by a judex or 
actually paid out, thc^ recognisance to be given will be for not more than 
fifty thousand (G. 4, 186.) 

For meaning of actio depenni, see p. 570. 

The persons, further, that without the Prretor^s leave we cannot with 
impunity summon to court, we cannot bring under obligation to us in 
recognisances against their will, unless we go to the Praetor and he allows 
it. (0.4,187.) ^ 

II. Formulae in factum conceptae, 

Tlie formula in jus concepta contained an express assertion 
of the duty of tlie defendant (i.e., the right of plaintiff); the 
formula in factum concepta merely stated the facts that justified 
an award, i.and specified, either generally or with limitations, 
the amount of the award. 

Those Jormulac in which a right is stated we call in jus concepiae (framed 
so as to state a right). Such arc those in which our statement of claim is 
that something is ours ex jure (juiritium, or ought to be given us, or that the 
defendant oiiglit to settle with us for loss he has inflicted as a tliief. In 
these the statement of claim {intentio) belongs to the jus civile. (G. 4, 45.) 

All others we call in /uituni tonceptae (framed so as to state a fact) ; in 
them, iJiat i'', no such statement of claim is framed, but at the beginning 
of the Jornnoiic the act done (factum) is named, and the words are 
added by which the judex is given power to condemn or to acquit. Such 
is tlic Joruiula a patron uses .against a frccdnian that summons him to 
court contrary to the Pr;etor’s edict. It runs thus : “ Let there be recupeK 
atores. If it appears that such and such a patron by such and such a freed- 
man of such and such a patron, contr.ary to the Pnelor’s edict, was sum- 
moned to court, then rciUperatvres condemn that ficedman to pay that 
patron ten lliousand sestertii. If it does not appear, acquit him.” All the 
other fotmulae, too, that have been put forth under the title concerning 
summoning to court, are in factum conceptae ; for instance, against him that 
when summoned to court has neither come nor given a vindexj and again, 
against him that has carried off a man summoned to court ; and countless 
other formulae in force of that kind are put forth in the Praetor’s list (album). 
(G. 4, 46.) 

In some cases the Praetor puts forth formulae that state either a right 
or a fact ; as in the case of deposit and of free loan. The former formula 
is framed thus : “ Let there be a judex. Whereas Aulus Agerius deposited 
with Numerius Negidius a silver table, now in dispute, whatever it appears 
on that account Numerius Negidius ought in good faith to give or do for 
Aldus Agerius, that, judex condemn Numerius Negidius to give or do for 
Aulus Agerius, unless he gives up tlie table. If it does not so appear 
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acquit liim ” This is a formula framed to state a right. But the formula 
framed as follows : “ Let there be a judex. If it appears that Aulus Agerius 
deposited with Numerius Negidius a silver table, and that by the fraud 
{dolo malo) of Numerius Negidius it has not been given back to Aulus 
Agerius, whatever turns out to be the value of the article, that sum of 
money, condemn Numerius Negidius to pay to Aulus Agerius. If it 
does not so appear, acquit him,” is framed to state « fact. Like these are 

formulae in the case of a free loan (yommodhtum). (G. 4, 47.) 

The form “unless he gives up'’ was said to constitute an 
arhiti^aria actio. 


Some actions besides we call of lilt depending, that is, on the 
discretion {arli/nutti^ of the judge. In tlvni, unless the defendant makes 
amends to the plaintiff at the judge’s discretion — gives up, for instance, the 
thing, or produces it, or pays, or surrenders the slave in a case of wrong- 
doing {ex ttoxalt causa ) — he must be condemned. Actions of that kind are 
found both for a thing and against a person. For a thing— as the /*ud^ 
lldatta^ the Sen'laua about a tenant-farmers properly, and the r/uast- 
Set' 7 'laua, called also Infoll/ci aria (the moitgage action). Against a juTson 
— as in the actions for what has been done under the inlluence of fear or 
fraud ; or, again, in the action to claim what has been promised at a liscd 
place. The action for pi eduction also depends on the judge's discretion. 
In these and all other like actions the judge is allowed to estimate as is 
fair and right, according to the natuic ot each thing for which the action is 
brought, how’ amends ought to be made to the [damtiff. (J. 4, 6, 31.) 

See pp. -JGO, 4 47, 585. 

III. / ^ornndae injns concrjdne. • 

1. In case of actiones in pe 


, The chief parts of formulae arc these : the demotnlt alio, the inietillo, 
the adjuduailo, the coiulemnatio. (it. 4, 30.) 

(l.) The demo}istra(:o is that [>art of tlie forttmla which is inserted to point 
out the thing in dispute ; this part for instance : “ Whereas Aul .s Agerius 
sold Numerius Negidius a sla\e ; ” and this again, “ Whereas Aulus Agerius 
w'ith Numerius Negidius deposited a slave.” ((i. 4, 40.) 

Qi/orf Aulo A>jcrio n yumceio Sojidio pwjno uuila pivcatna cst. (Mob. ct 
la^guni t'cdlat. 2, C, 4.) 


^ J udex esto : Quod Atdut A^icriug Nttmfrio Xc/idto hominem renduiit, 

Hi parct NiAmerium Xeyidium Aulo Aycrio Mtiiertium x rnilia dart 
oportere. 

Judex Xunurlum Xcyidium Aulo Aycrio trtUrtium x viiha cundemna ; 
Si non* parct, abtidve. 

Jt.dtx Ci’fo . Quod Aulus Ayerius apud Numcrium Xeyidium hominrm drpoKuit^ 
Quidf/uid parct Xumerium. Xeyidium A ulo Ayeri/t dare faccrc ojiortere 
Jrdff Xu riit rium Xey^dium Aulo Aytrio coruUmnuto ; 

Hi non jtaret, 
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Quod Numervua Negidiut aibilum inmisU Avdo Agerio infamandi eauta, (Mos. et 
Bom. Iiegum Collat. 2 , 6, 5 .) 

Theso oxampleB show Ibo degree of precieion required in the statement. 
it was not necessary to specify which had struck the blow. It was the duty of the 
Prsetor {cogfiiiio praetorit) to fix the statement with reasonable certainty. (Mos. et 
Bom. Legum Collat. 2 , ^ 3 .) 

(2.) The intentio (statement of claim) is the part of formula in which 
the plaintiff defines what hd wants ; this part for instance, — “ If it appears 
that Numerius Negidiiis ought to give Auliis Agerius ten thousand sestertii 
or again this, “Whatever it appears Numerius Negidius ought to give or do 
for Aulus Agerius.” (G. 4, 41.) 

(3.) The condemnatio (condemnation) is the part of the formula in which 
V is allowed power to acquit or to condemn ; this part for instance, 
condemn Numerius N^'gidius to pay Aulus Agerius ten thousand 
sestertii. If it does not so appear, acquit him or again this, — ^^Judex^ 
condemn Numerius Negidius to pay Aulus Agerius ten thousand sestertii 
only. If it does not so appear, acquit him or again this, — “ Judex, con- 
demn Numerius Negidius to pay Aulus Agerius,” and so on, provided there 
be not added “ ten thousand sestertii only.” (G. 4, 43.) 

The condejpnation that is put in the formula is either for a determinate 
sum of money or for an indeterminate sum. It is for a determinate sum in 
the formula by which we demand a determinate sum ; for in that the lowest 
part runs thus: Judex, condemn Numerius Negidius to pay Aulus 
Agerius ten thousand sestertii. If it does not so appear, acquit him.” A 
condemnation for an indeterminate sum of money has a twofold meaning. 
There is one that is expressly limited, cum taxatione as it is commonly 
called, when we demand something indeterminate. There the lowest part 
of the formula runs thus : “ In that, judex, condemn Numerius Negidius to 
pay Auh« Agerius ten thousand sestertii only. If it does not so appear, 
acquit him.” The opposing one is unlimited, as when we demand anything 
that is ours from the man that possesses it — that is, if we bring an action for 
a thing or for its production ; for there it runs thus : “Whatever turns out 
to be the value of the article, that sum of , judex, condemn Numerius 

Negidius to pay Aulus Agerius. If it does not so appear, acquit him.” (G. 
4 , 49-51) 

The judex in the matter, if he condemns the defendant, must condemn 
him in a determinate sum, although no determinate sum is put in the con- 
demnation. He ought further to take heed, if a determinate sum is put, that 
he condemn the defendant in a sum neither greater nor less by one sesterce ; 
for otherwise he makes himself liable as if the cause were his own {litem suam 
facit) ; and again, if a limit {10x0110) is put, that he does not condemn the 
defendant in a sum greater than the limit ; for if he does, in like manner 
again he makes himself liable as if the cause were his own. To condemn 
him in a less sum, he is, hou ever, allowed ; and if the condemnation is 
indeterminate, he can condemn him in any sum he pleases. (G. 4, 52.) 

(4.) The adjudicatio is the part of formula in which the judex is allowed 
to adjudge the thing to one of the parties to the action. If, for instance, the 
action is one between co-heirs familiae erciscundae (for sharing the inherit- 
ance), or between partners communi dividundo (for dividing the joint pro- 
perty), or between neighbours fuium regundorum (for determining the 
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bounds), then this part of the formula runs thus : “ As much as ought to be 
adjudged, adjudge to Titius or Scius.” (G. 4, 42.) , 

All those parts are not, however, found at once in everjr formula^ but 
scnne are found, and some are not found. Certainly the statement of claim 
is sometimes found alone, as in the formulae preliminary to proceedings 
{fraejudidales ) ; that, for instance, in which the que^ion is whether a man 
is a freedman, or how much a dowr>' is, and many qtners. But the demon- 
stratio^ adjudication and condemnatio are never^found alone, for the demon- 
stratio does not take effect without a statement of claim or a condemnation. 

A condemnation or an adjudication again, without a statement of claim, has 
no force ; therefore they are never found alone. (G. 4, 44.) 

Actions preliminary to proceedings {praejudtciales) seem to be for a thing 
(iVi rem\ Such are the actions in which the question is, whether a man is 
free or a freedman, or about recognising offspring as one’s own. Of them, 
generally speaking, one only has a statutory cause ; that, namely, 
the question is whether a man is free ; all the others are substantia y ue 

to the Praetor’s jurisdiction. (J. 4 i *3-) 

2. In the case of actiones in rem. 

In an action in rem a formula has only an tn<entto and 
condemnatio. The demonstratio is a statement wirti a certam 
amount of exactness, specifying the investitive fact upon w >ic 
the plaintiff relies in maintaining the duty— </ore/acer« oportere. 
Without the demonstratio, the intentio would scarcely convey any 
distinct idea, and certainly would fail to tie the plaintiff to any 
particular giievance. But in a suit where property is m ques- 
tion, tlie designation of the land or other property is sufficient to 
enable the defendant to meet the claim. Moreover, the question 
is not how did the plaintiff acquire the property m question, 

but whether it is his. 

' Or this again,- If it appep that the slave Stichus belongs to Aulus 
Agerius ex jure Quiritium, (G. 4t 4*0* 


IV. Equitable Defences— Praescriptiona, 

Replicationes. 

A special inconvenience of the legis actiones, viewed as a 

system of pleading, was, that the question in dispute must be 

referred in the narrowest and strictest form without any regaid 
to equitable consi derations. But when the formula was mtro- 

• Si paret. haminem {SUckum) txjure (tiiritium AvU Agerii tut. 

» “A”- “ n, 

• e soAut ttrbitrio suo P. Servdw rcstttutur. (Cw. In Verr. 2, *, ) 

ii «o» jwret, absolve. (G. 4 (41), 62.) 



duced, the Protor could impose conditions on a plaintiff, not 
warrfyated by the strict letter of the law, but required by justice, 

1. Nature, •objects, and form of Equitable Defences. 

Next let us look narrowly to exceptiones (equitable defences). They have 
been provided for the ^ke of persons that have to defend themselves against 
an action, for it often happens that a man is liable by the jus civile^ and 
yet it is unfair that he shouM be condemned by the judex, (J. 4, 13, pr. ; 
G. 4, 115-116.) 

If, for instance, I stipulate for a sum of money from you on the ground 
that I am about to pay it over to you as a loan, and I do not pay it over, it 
is certain the money can be claimed from you ; for you are bound to give it, 
since you are liable under the stipulation. Yet it is unfair that you should 
be condemned on that account*. It is held, therefore, that you ought to 
defend yourself by the excepiio doU mali (on the ground of fraud). If, again, 

I agree with you not to demand from you what you owe me, none the less I 
can at strict law demand it, alleging that you ought to give it ; for an obli- 
gation is not taken aw^ay by an agreement between the parties. But it is 
held that if 1 demand it I ought to be repelled by the excepiio pacti conventi 
(based on an agreement). (G. 4, 116.) 

In those artVins, too, that are not against a person, such defences have a 
place ; when, for instance, you compel me by fear or induce me by fraud to 
give you some res mancipi by a formal conveyance. If, then, you demand 
the thing from me, an except 10 is given me, by w'hich, if I prove you acted so 
as to terrify or deceive me, you arc repelled. (G. 4, 117.) 

Some cxcepiiones the Priutor has in his edict set forth ; others he grants to 
suit the case after in(|uiry. All these either owe their existence to statutes, 
or what take the place of statutes, or have been handed down as based on 
the jurisdiction of the Preetor. (G. 4, 118.) 

Every excepiio is so framed as to run counter to what the defendant 
affirms. If, for instance, the defendant affirms that the plaintifif is doing 
something fraudulent demanding money, for instance, that he never paid 
over the is framed thus : “ If in that matter nothing has been done 

or is being done by fraud on the part of Aldus Agerius.” If, again, it is 
alleged that the money is being demanded contrary to agreement, the 
t.Xicptio is flamed thus : If between Aldus Agerius and Numerius Negidius 
iheie has been no agreement that the money .should not be demanded.” In 
all other cases, in fine, it is usually framed in like manner. The reason is 
that every catc/Z/fv, though it is a defence, is inserted in the formula so as to 
make the condemnation conditional. Its eftect, in other words, is, that the 
judex to condemn him against whom the action is brought, only if the 
plaintiff did nothing fraudulent in the matter in dispute ; and again, that 
the judex is not to condemn him unless no agreement was come to that the 
money should not be demanded. (G. 4, 119.) 

Division of Equitable Pleas — Peremptory and Dilatoiy. 

Exceptiones are said to be either peremptory or dilatory. They are 
peremptory if they take efl’ect for ever and cannot be evaded. Instances of 
thU wc the defences that something was done through fear or fraud, or 
contrary to a statute or Senaius Consuliuiti j or again, that the case been 
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decided or brought before a judex; or again, that an agreement has been 
come to providing that the money shall in no case be demanded. They 
are dilatory, again, if they do harm for a time— if, for instance, the iTgree* 
ment come to provides (say) that the money shall not be dciftanded within 
five years, for at the end of that time the exceptio has no place. A like 
exceptio is that the claim is being divided {Jitis iiiviiiuae)^ or that some 
matter remains over {ret residuae). If, for instance, 4 man demands part 
of a thing, and within the same Praetor's term ^f office the rest, he is set 
aside : this except io is called litis dividitae. If, again, a man that had several 
actions against the same defendant proceeded with some, but put off others 
that they might come before other judges, and then within the same Traitor’s 
term of office proceeded with those he put off, he is set aside by this exuptio^ 
called rci residttae, (G. 4, 120- 122.) 

Dilatory exceptiones may be due to considerations not only of time but 
of person. Instances are those relating to a fo^c^nitor; as when a man that by 
the edict cannot make such an appointment brings an action through one, or 
when a man that has the right appoints a that cannot undertake the 

office. If an exaptio copiitoria can be bnnight against him, then, if he is such 
that he cannot lawfully appoint a coc^nitor^ he can bring the action himself ; if, 
again, the cognitor cannot lawfully undertake the office, he has unrestrained 
power to bring the action by another C(gnt/or or by himself in pci son, and in 
this way as well as in that evade the cx^tpiio. Hut if he disiegard it, and 
bring the action through a cognitor^ he loses his case. (G. 4, 124.) 

When failure to use a plea is fatal. 

A man against whom a dilatory exceptio ran be brought, must observe to 
put off his action. If not, and if it is actually used to bar his action, he 
loses his case. For after the time at whicli, if the matter liad not been 
taken up, he could evade it, he has no longer icin. lining any power to bring 
an action when the matter has once been brought to trial and cut off by the 
exceptio. (G. 4, 123.) 

If a peremptory exceptio has by mistake not been used by the defendant, 

is restored to his riglits as unimpaired hcstitidio in intci^rnni;, in order 
that he may still make u^e of it. Hut if it is a dilatory e.XiCptio that he has 
not used, whether he can be so restored is questioned. (G. 4, 125.) 

lieplicjitiuiis. 

Sometimes it happens that an exceptio that at first sight seems good in 
law would unfairly harm the plaintiff. When this is so, another addition is 
needed to aid the plaintiff. It is called replication because by it the force of 
the exceptio is unfolded and undone. If, for instance, I agree with you not 
to demand from you the money you owe me, and then afterwards we make 
an agreement to the contrary, iliat is, that I may demand it ; and if then I 
bring an action against you, and you take this exception to it, that you ought 
to be condemned to pay me only if there has been no agreement that I 
should not demand the money,— then I am wronged by the exceptio pacti 
conventi ; for none the less this remains true, even although wc afterwards 
made an agreement to the contrary. But it is unfair that I should be shut 
out by the exceptio; a repiicatio therefore arising out of the later agreement 
is given me [in this way, — “ If there was no after agreement that the money 
might be demanded”]. (J. 4, 14, pn ; G. 4, 126.) 
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Again, if a banker pursues a man for the price of a thing sold by auction, 
and has thrown in his way the txceptio that the buyer is to be condemned 
only if the thing he bought has been delivered to him, that is an exceptio 
good in law. ‘But if it was stated beforehand at the auction that the thing 
would not be delivered to the buyer before he paid the price, the banker may 
help himself by such a repHcatio as this, — “ Or if it was stated beforehand 
that the thing would hot be delivered to the buyer unless the buyer first paid 
the price.” (G. 4, I26‘a.) ^ 

Sometimes, also, it happens that the replicaiio in turn, although at first 
sight good in law, would unfairly harm the defendant. When this is so, an 
addition is needed to aid the plaintiff. It is called duplicatio (doubling). 
(J. 4, 14, I ; G. 4, 127.) 

If it in turn at first sight seems good in law, but for some reason unfairly 
harms the plaintiff, again an addition on the other side is needed to aid the 
plaintiff. It is called /rtpltcaiic/ (tripling), (J. 4, 14, 2 ; G. 4, 128.) 

The use of all these additions, sometimes going even further than we have 
said, was brought in by the variety of business affairs. (G. 4, 129.} 

Praescriptiones. 

Let us see also about the praescriptiones that have been received on behalf 
of the plainiiflT. (G. 4, 1 30.) 

That they are so called from the fact that they were written first (prae^ 
scribuntur) before the formulae is more than manifest. (G. 4, 132.) 

Often, indeed, under one and the same obligation, something ought to be 
furnished us now, something in future; as when we have stipulated for a 
fixed sum of money to be paid every year or every month. For when some 
years or months are ended, the money for this time ought to be furnished ; 
but for future years, too, the obligation is certainly understood to be con- 
tracted, though as yet it is not to be performed. If, then, we wish to claim 
what ou^ht to be furnished, and to bring it to trial, but to leave the future 
performance of the obligation in uncertainty, it is necessary to bring our 
action with this praescriptio^ — ** Let that only come into trial whose day of 
payment is now come.” But if not, and if we proceed without this clause, 
by the formula, namely, by which we demand an indeterminate sum, in which 
the statement of claim is framed in these words, — “ Whatever it appears 
Numerius Negidius ought to give or do for Aulus Agerius,” — then the whole 
obligation — that is, the future one as well — we thus bring to trial. Further, 
since the joining issue (litis contesiatio) extinguishes it, no action remains 
over for us, if we should afterwards wish to bring an action for the further 
performance. Again, if, for instance, we are bringing an action arising out 
of a purchase (ex empto), that a farm should be given us by a formal convey- 
ance, we ought to use such a pracscriptio as this, — “ Let the matter to ^ 
tried be the mancipation of the farm.” The result is, that afterwards, if we 
wish unhindered possession (Dacua possessio) of it to be given us, we can 
bring an action for its delivery either ex stipulaiu or ex empto. But if we 
use no such praescriptio, then the obligation for all such rights by the use of 
the indeterminate action, “Whatever on that account Numerius Negidius 
ought to give or do for Aulus Agerius,” is extinguished on joining issue ; so 
that afterwards, if we wish to bring an action for delivery of the unhindered 
possession, no action remains over for us. (G. 4, 131-131 A, as restored.) 
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In our day, as we have pointed out above, they all proceed from the 
plaintiff. In old times, however, some were put in as answers on bel^ilf of 
the defendant. Such was the praescriptio ^ — “ Let the nvitter to trial if it 
does not prejudge the inheritance.” This has now been transformed into an 
exception and finds a place when the claimant of an inheritance by another 
kind of procedure would prejudge the inheritance ; ^as, for instance, by 
demanding the things singly ; for it would be unfair^to prejudge it. \Ct. 4, 
I33-) 

The statement of claim in the formuhi determines the pci‘son to whom 
what is due ouglit to be gi\ cn. To the master certainly ought to be given 
what a slave stipulates for. Hut the pp'aesc^iptio raises a cpicstion of f.ict, 
and it ought to be true accouling to its natural meaning. All \vc have said 
of slaves wc shall understand to be said also of the rest of the persons 
subjected to our power. ((L 4, 134- 135.) ^ 

We must note further, that if we arc bringing an action again i the man 
hhnself that promised us something indeterminate, tltc fo: is so put 

forth for us as to have a pr.irsiP //>//,* in^eited in it in place of a littnoU’ 
stP‘a//(), thus ; — “ Let there be a jitiiiv. Whereas Aulus Agetiiis siijiuhitcd 
for an indeterminate amount from Xuincrius Negidius, w itli re'^pei l to th.it 
only whose day of payment is now come, u hatever on that account Numciius 
Negidius ought to give or do for Aulus Agerius," and so mV Hut it tlie 
action is against .1 security or a sureU '^sponsor lUit it usual to 

have pf'iU'scrip/Io as to tlu' position of the secuiity, thus: “ I.et that 
alone be tried re-'pecling which Aulus .Ageinis stipulated m legiid to 
Lucius Titius for an indeterminate amount, on aeiaamt of whi^Ii Xuincuius 
Negidius is senility, whose day of payment is now coine as to the 
position of the sinoly — Let that alone be tiled fi)r which Numeiius .Negidius 
pledged his honour ' .'//a t’ssi’ jUssitj to an incleiei minate .imouni on 
behalf of Lucun 'litius, wh(».->e chiy ot pa)mcnt is now come.” Ne.vt the 
/i>rmul(i is thrown in. (bl. 4, 13^-137.) 


V. Sot-ofT. { Drdnrtioy ctnjijx'nsdflo.) 

• The cavv'y/f/c/ was directly related to flu* rmise of action, and 
contained ti statt.*ineiit of some iiiet that niatle it inei piitahle 
that the plaintitr slnndd succeed, rests ujM»n the less 

nrgeut ground ot eMiivi'nlenee. It owes liH (ntrri t»> !>., and 
B. owes l‘S atori to A., it is most eonvenient and fair that B. 
should not be alloweil to rcrover -1) Iroiu A., but only the 

balance after deducting Ids own debt. But there is no in- 
justice in refusing to allow a set-off, because the defendant has 
the right to jiroceed by cross-action against the plaintiff. Ac- 
eordiugly, the priiici]>Ic of set-uff was not fully recogni.jcd 
until the reign of Marcus Aurelius. Gaius gives us tlic law us 
it stood prior to that tpue. As to coruj/ensatlo under Justinian^ 
see pp. 1017, 1018. 

1. Set-off in proceedings bonae fidti. 

Set-offs when brought up bffea ntake a maa obtain less than was due to 
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him. Now in proceedings bonae fidei (equitable), free power is allowed the 
judex to fix the value that ought to be given up to the plaintiff on the ground 
of what is fair and right. In this, then, there is included the power to take 
an account of \vhat it appears the plaintiff ought to furnish in turn on the 
same ground, and to condemn the defendant to pay the balance. (G. 4, 61, 
as restored.) 

Actions are in some^cases bonae fidei^ in others stricti juris (of strict law). 
Those bonae Jidci are these,-* -from purchase, from sale, from letting on hire, 
from taking on hire, from managing business, from mandate, from deposit 
[from Jiducia\ from acting for a partner, from acting as tutor^ from free loan, 
from giving a pledge, the actions familiae crciscundae and communi divi- 
dundo [and any actio praescriptis vcrbis\ the action put forth praescriptis 
verbis dc acsiimato^ and also the one that is available as the result of an 
exchange, and the demand for an inheritance. Up to our own time, indeed, it 
was still uncertain whether this last was to be numbered with the proceed- 
ings bonae fidci or not. But a constitution of ours has plainly classed it 
among them. (J. 4, 6, 28 j G. 4, 62, as restored.) 

The judi'v in all these proceedings is not, however, enjoined by the actual 
words of the Jormula to take account of a set-off. But since this seems only 
agreeable to the nature of the pioceeding as bonae Jidciy it is believed to be 
included in hi^ duty. (G. 4, 63.) 

2. CuBcs in 'svliicli set-off was allowed — Compensation Deductio. 

The case is difTcrent with regard to the action by which a banker takes 
proceedings. He is forced to take in the set-off, and to bring his action so 
as to embrace it in the words of the Jormula. A banker, therefore, from the 
beginning allows a set-off, and in his statement of claim alleges that so much 
less ought to be given him. If, for instance, he owes ten thousand sestertii 
to Titius. and Titius twenty thousand to him, his statement of claim runs 
thus: — “if it aj)pears that Titius ought to give him ten thousand 
more than he himself owes Titius.” (G. 4, 64.) 

By the edict again, a bnnorum emptor (purchaser of an insolvent estate) 
is ordered to make a deduction before bringing his action, so (that is) that, 
his opponent shall be condemned to pay only the balance after deducting 
what the bonorum emptor owes him in turn, on account of the insolvent that 
has defrauded him, (G. 4, 65,) 

Compiirison of Coinpensailo and Deductio, 

Between the set-off that meets the banker, and the deduction that is 
thrown in the way of the bonomm emptor^ there is this difference : To make 
up a set-off, that only is called in that is of the same kind and nature ; 
money, for instance, is set-off against money, wheat against wheat, wine 
against wine ; so much so indeed, that some hold wine cannot in every case 
be set off against wine, nor wljeat against wheat, but only if it is of the same 
nature and quality. But to make up a deduction, there is called in what is 
not of the same kind ; if, then, the bonorum emptor demands money from 
Titius, and owes Titius corn or wine in turn, he deducts its value from the 
money, and takes proceedings for the rest. To make up a deduction again, 
there is called in what is due at a future time ; to make up a set-oft, this only 
that is due at the present time. Besides, an account of the set-off is put 



FORMULAE. 


down in the statement of claim. Thus it happens that if, after allowing the 
set-off, the banker states a claim loo large by one sesterce, his case faih, and 
he therefore loses his case. But a deduction is put dowa in the con- 
demnation, and there no risk is incurred by him that claims loo much, and 
especially as the bonorum emptor^ when he brings his action, although he 
brings it for a determinate sum of money, yet frames ^lis condemnation for 
an indeterminate sum. (G. 4, 66-6S.) • 


VI. Va viance. (Petere phtn vel minus.) 

One of the inconveniences of dividing a civil trial between the 
Prsetor and a jude.v was when a variance ocenrred between the 
facts as disclcised at the trial, and the facts upon which the 
formula was constructed. Two erroi*f%were possible ; the plaintiff 
might ask more than he was entitled to, or less. 


One may demand too much in four ways in respect of the thing, of the 
time, of the place, or of the circumstances {oiusa). In respect of the thing, 
as if one were to demand, instead of ten thousand st sft'riii that arc due him, 
twenty thousand ; or if he that owns a thing in part were to st.yc in his claim 
that the whole thing, or a larger part of it, was his. In rc.spcci of time, as if 
one were to demand performance before the time, or before fullilment of the 
condition. In respect of place, ns if what has been promiserl to be given 
at a fixed place were to be demandedat another pl.icc without mentioning the 
former place. For examiilc, if a man has stipulated, “ Do you undertake to 
give ten thousand Siw/criii at Kpliesus.^ 1 undertake to gi\c them,” and 
then withdrawing all mention of Fphesus, states liis claim at Koine uncon- 
ditionally thus : — “ If it appears that Aulub Ageiius ought to give ten 
thousand scsh’f/ii to NumciiU'. Negidius,”- he is undeisioud to, demand 
too much, because by an unconditional statement of claim he lakes from 
the promiscr the ailvantagc he would have if he paid at Fphesus. At 
Ephesus, however, he can rightly demand it unt omiiiionally, that is w ithout 
throwing in the place. In lespect of the ciicuni''tanf es, abo, too much may 
be demanded; as when a man in his statement of claim takes away the 
debtor’s election that he has by tight of the obligation. If, for it. stance, a 
man stipulates thus “ Do )ou undcilakcto give ten thousand sisti'rtii or 
the slave Stichusr” and then dcn.ands one or otlier of ihc^c alone, he 
demands too much. Even although he demands what in fact is less, yet he is 
held to demand too much, because his op[>oncnt can sometimes furnish more 
easily what is not demanded. A like case is when a man stipulates for the 
kind and then demands one species of it — stipulates, for instance, for purple 
generally, and then demands Tyrian specially. Nay, even although he 
demands the cheapest, the rule of law is the same because of the principle 
we have just staled. The rule ot law is the same also if one stipulates for a 
slave generally, and then demands one by name— Siichus, for instance, 
although the cheapest. Therefore, as the stipulation itself is framed, so also 
ought the statement of claim in the /ormuiu to be trained. (G. 4, 53-53 A, as 
restored.) 

It is plain, also, that ii a niAn jstates a claim for one thing instead of 
another he runs no risk, and he can bring his action anew, because with the 
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property the old action as well remains : as when a man that ought to 
demand the slave Stichus demands Eros ; or when a man states in his claim 
that a thing ougjit to be given him under a will, and it was due to him under 
a stipulation ; or if a cogniior or procurator states in his claim that the thing 
ought tabe given him. (G. 4, 55.) 

The effect of a vhriaiic^e differed accordinp^ to the part of the 
formula in wliieli it was 'ft)uiid. The most dangerous part was 
the Thtenilo. 

1 . Variance in the Ldentioi 

If a man embraces too much in his statement of claim {mienfio), the case 
falls through ; tliat is, he loses his property, and is not restored by ths 
Praetor to his unimpaired rights, pxcept in certain cases, in which the Praetor 
by his edict conics to give aid ; as when a man under twenty-five makes a 
slip because of his age, or a man over twenty-five, if a strong reason carne in 
for some mistake tlic law will recognise. (G. 4, 53, as restored.) 

Exckption. — This is sufiicicntly plain, that in Jormtilae for an inClctcr- 
minate sum too much cannot be demanded : because when no detcrininate 
amount is demanded, liut whatever it shall appear the opponent ou irht to 
give or do is stated in tlic claim, no one can claim too much. The 'fulc of 
law is the same also if an action for an indctcrniin.uc part of a Idling is 
granted ; as when an heir demands such a part of the farm in dispute as 
shall appear to be his. An action of this kind is usually granted itn very 
few cases, ((h 4, 54.) > 

To state a ( l.iim for too much is indeed, as wc have said above, dangdrous ; 
but it is lawlul to state, a claim for too little. For ilie remainder, hovi-evci 
no action is allowed within the ^amc J*ia)t(»r*s tciin ofortUe. He iha'^t di'S 
bring such an action is shut out by an exceptioj and it is called litis dii '\<idae 
(against dividing a claim). (G, 4, 30.; 

2. V^anaiico in the Comlonnuilo, , 

If in the roiulcmnaiion more is demanded than ought to be, the plaintiff 
nins no danger. The defendant, too, even after accepting an unfair 
formula^ is rotored to his rights unimpaired, that the condemnation may be 
lessened. Put if less i^ put down than ought to be, the plaintiff obtains only 
what he ha^. put down, for the whole matter is bi ought into the trial ; he is 
lied down finally by the condemnation, and the judex cannot go beyond it. 
The Prieloi, too, gives no restoration to rights on iliat side ; he comes to the 
aid of defendants more readily than ol plaintiffs. Wc speak, of course, with 
the exception of men under twenty-five ; wh.en men of that agxi make a slip 
in any matter, the I’r.etor comes to their aid. (G. 4, 57.) 

3 . Vurianee iu the Dcuwnsiraixo. 

U in the demonsttaiio too much or too little is put down, nothing is 
brought on for trial, and so the matter remains untouched. This is the 
meaning of the saying that by a false deuwtisiratio no action is lost 
There are some, however, that think too little may rightly be embraced in it ; 
that if a man perchance bought Stichus and Eros, he is to be held right if 
he draws up his deiHOfistratio thus : — ** Whereas I bought of you the slave 
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Eros," and that then, if he plc.i'jcs he enn bring: an action for Stichus in 
another of <;alc. 1 he reason is that it is true, they say, tli;i^ seeing 

he bought two, he bought each singly. This was assurccily Laheo's view. 
But if he that bought one brings an action for two, his is false. 

The same is true in the case of other actions also, as free loan and deposit. 
(G. 4, 58-59.) ^ 

We find in certain writers tliat in an action of deposit, and in fine, in all the 
other actions in whicli condemnation brands a*inan with ignominy 'JnJ\tmia)^ 
that he that jiiiis more than lie ought in his demonsitAtio lo^cs his suit. A 
case is, if a man that has deposited one thing alleges in his that 

he has deposited two or more ; or if a man that has been stiiuk on the face 
with the li^-t alleges in liis dcn:onstf\i1:i\ in an aciio injitriaruni^ that some 
other pat t oriiisbo(i\ was stiuck. Wliethcr weoiiglit iol)elie\c this to be 
the truer view, wc shall seek (>ut w ith ^f^reat care. Now ilieie ate two 
fo) niuhic for deposit, one framed to state a right, and one to ‘^latc a fact, as 
wc have remarked abo\ c. 1 n tlie /(’r///;/.’ f, ilial is franu'd to .state a right, 
only at the hegiiming the matter in di^imtc is stated in tlu* d'mouitrath^ 
then it is naimd, and next the contention at law is btought m by these 
words, “ Whatever it ajipcars he ouglit on that acfount to give or do for 
me.” In the formula fiained to state a fact, at onre m llte hegnming, as if it 
were a statement of claim, the matter in di pule is imiikcI m iliesc words, 
“If it apj'C.irs lliat sin h and such a man deposited with such and such 
another such and such a thing.” Assuredly, ihctefore, we onglu not to 
doubt that if a man in \\\q formula framed to slate a fact names mote things 
than he deposited, he will lose his suit, because he k*> held lo have put down 
loo much in his siatemciu of claim. {G. 4, Co.) 

(IJ.) PbOCKhriJE IN iNTKiaill TS. 

An fxaniinaf ion of llic* casts where Hit* leninlv' wa« l»y inters 
dictum and not l»v actio,^ shows that nearlv alj interdicts were 
remedies for riglits that could he vindieati'd in no other wnv, 
while the interdiets I it I\jstddefl'< atid Utndfi wtre flic remttdies 
for Prietoriari owiici.ship, and (Quorum Ijunorum for PnetiJi'inn 
inheritance. 

In proct-diire by interdict there was tlie same distinction 
between jus and judicium tliat existed in the ease of the actio 
properly s. ► called. It was not a rapid surnmary jirotress in the 
hands of the Piaetor, but iu every respect imitated the ordi- 
nary procedure^ 

It remains to look narrowly into interdicts. In certain cases, (hem, the 


* The followdnp: interdicts may be referred to t — <fe liUro homing rrhif^nrlff, p. 186 ; 
d€ lileris cxhiUnthM et durendit, p. ii'Jl ; de vi tt vi amuUa, j). HjO ; Quod vi aut dam,, 
p. 252 ; de (jlande Uyenda^ p. 254 ; de iiinere actuyae pruato^ p. 424 ; de rebut 
taerUy p. 317 ; for i)ratdial t‘ervitude8, pp. 423-424 ; de tupfrjicie, p. 430 ; , ' ' 
and Qu(ui Sidrianum, p. 44S ^ PauUlclit and Utrubiy p. 3C5iKp ; Quorum 
Iiu88«. * 
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Praetor or Proconsul interposes his supreme authority {principaliier) to put 
an end Jo disputes. This he does chiefly when the parties are contending 
for possession or quasi-possession. In short, he either orders something to 
be done, or forb*ids it to be done. The formulae of the words which he 
frames and uses in the matter are called decrees or interdicts. (J. 4> P*** 5 

0.4,138-139-) , 

For the meaning of print tpaTHer, see p. 41 . 

Decrees {decrcfa) are the Praetor’s commands that something be done ; 
as, for instance, when he enjoins something to be produced or given up. 
Interdicts are prohibitions from doing something ; as, for instance, when he 
enjoins no violence to be used to a possessor untainted in title, or forbids 
something to be done in a sacred place. Hence, all interdicts are called 
either for restitution, for production, or for prohibition. (G. 4, l4o».) 

It is not the case, however, th!*t when he has ordered something to be 
done, or forbidden something to be done, the business is at once carried 
through. The parties go before a judex or rccupcratorcs^ and there, by 
putting forth Jormulae^ the question is raised whether anything has been 
done in defiance of the Pnetor’s edict, or whether what he ordered to be 
done has not been done. Sometimes the action involves a penalty, some- 
times not ; the former, if carried on by a sponsiOy the latter, as when an 
arbiter is demanded. Under interdicts of prohibition, indeed, the usual 
procedure always is by sponsio ; under interdicts for restitution or produc- 
tion the procedure is sometimes by a sponsio^ sometimes by the formula 
called txrbttraria (discretionary), ((i. 4^ 141.) 

Of the order and issue of interdicts in old times it is idle in our day to 
speak, for wherever the law is laid down in the exercise of special authority 
{extra ordiuein'), as is the case with all proceedings now-a-days, there is no 
need to grant an interdict, but the case is judged without interdicts exactly 
as if a utilk a.l/o had f^cen granted by reason of an interdict. (J. 4, 15, 8.) 

In coiiHiiUTinir thin tojac the nnulcr will find it an advantage U> rtcur to the pass- 
agoJ» already given on the sulijrct of PosMessitm, pp. oUl-iiOO. 

I. Procedure in Simple luterdiets. 

Simple interdicts are tliose in which from tlie very com- 
mencement of the proceedings there is a plaintiff and a de- 
fendant. '^Idiey are prohibitory, exhibitory, or restitutory, 

1. Simple Prohibitory Interdict. 

Id this case the procedure in the time of Gains was solely by 
sponsio or wager. (G. 4, 141.) 

2. Exhibitory and Hestitutory Simple Interdicts. 

Gains informs ns that in this ease there was a choice of pro- 
cedure, either by way of sponsio or by an arbitraria fornnila. 
The latter 'was viewed as an indulgence, and w^as, therefore, 
undoubtedly posterior in origin to the sponsio. 

But he that wishes to demand an arbiter ought to observe to make the 
demand at once before going out of court — that is, before departing from the 
Praetor ; for to those that are late in thcirMemand no favour will be shown. 
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If, therefore, he does not demand an arbiter, but goes out of court in silence, 
the case is carried on to its issue at the risk (of a penalty). (G. 4, 164-165.) 

(1.) Trial by Wager (sponsio), • 

For the plaintiff challenges his opponent by a sponsh to show that he has 
not failed, contrary to the Pnetor’s edict, to produce or give up the thing. 
He again answers his opponent s sponsio by a stipulation in turn {rcstipulatio). 
The plaintiff next sets forth a formuht of the s/^nsio to his opponent, and he 
in return that of the stipulation to the plainiitT. But the plaintiff throws in 
at the end of \\\^ formula for the sponsio another proceeding also for giving 
up the thing or producing it, so that if he wins in the sponsio^ unless the 
thing is produced or given up to him. . . , (G. 4, 165.) 



Direct Ft»riiJtila {arhiirarla fomndu). 


After setting forth the kinds of interdicts, we must next look narrowly 
into their order and issue. Let us begin with the simple interdicts. If then 
an interdict for restitution or ])rodu(lion is granted - as, for instance, that 
possession is to be restored It) him that l\as hi'cn cast out by force, or that 
the freed man is to be produced whose j)atron wishe-. to gi\e him notice of 
services he is to render — there is sometimes no risk to he 1104 in carrying the 
case through to its issue ; sometimes there is. Kor if he demands an 
arbiter, the defendant receive^ ihc /or mu la called at/ntraria (discretionary). 
It is so called because if in the discretion of the juitc.\ an\ thing ought to be 
given up or produced, then he piodiues 01 gives it up without a penalty, 
and is thus acquitted. But if he neither gives it up nor produces it, 
he is condemned to pay w'hat it is wonh. The plaintiff also im urs no 
penalty for proceeding against one that need not eiiner j)roilu( c or give up 
anything ; unless, indeed, he is met l)y a judiaum talumnioc claiming onc- 
tenth part of the value of the rausc. J’i<n.uliis certainly held tU;il such a 
proceeding ought to be forbidden to one that has demanded an ai biter, as if 
by this very fact he is to be held to ^ollfe^s that he ought to give up or pro- 
duce the property. But the law in use by us is diffcieni ; and rightly so. 

^ For a man asks for an arbiter, not as an admission, but as the more modest 
form of litigation. (G. 4, iGi-ioj.; 


From wliat Gains tells ns, there is little difficnlty in per- 
ceiving that the procedure in interdicts was exactly similar to 
the procedure in actions. In the time of .Justinian, we are told 
that there was no substantial diircrenee between interdicts and 
actions. These facts suggest the (juestion, was there ever in 
Roman law any difference between interdictnm and actio except 
in name? There appears to be little evidence, if any, for the 
view so long maintained, that interdicts were a kind of interim 
injunctions or summary process. Indeed, in the case of the 
interdicts uti possidetis and xUrnhi^ it will presently apj»ear, the 
procedure, so fur from being summary, .was exceedingly com- 
plicated. 

The Praetor, besides modifying, limiting and expanding the 
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actions that descended from the jm civile, created entirely new 
remedies for rights that tlie^us civile did not recognise. When 
he introduced a new right in rem, lie was necessarily <;ompelled 
to give a remedy, and that remedy was ealled Inierdictum, or 
in some cases Decretam, AVlien he introduced new rights in 
personam he called Jiis remedy an {>ction ; as the actio de pecunia 
constituta, actio comrnoddu, etc. This assertion will be found to be 
almost perfectly exact ; but there is an exception to it that is 
wortliy of notice. The Actio Serviana was entirely due to the 
PrfletoT, and it was called an actio, although it was to vindicate 


a right in rent. It contrasted with the Jnterdictuni Salvianum, 
which was a j)urely posses/jory remedy. The exception might 
be explained in various ways; but it is sufficient to remark 
that the actio Serviana was not introduced until a period when 
the wetrd inierdicluni was beginning to loose its exclusiveness. 
There appears to be n<» instance of a remedy for a right in per^ 
sonarn beings calk'd Interdict. 

111 creating new remedies the Prretor naturally followed the 
procedure of the civil law ; but it is a characteristic of the spirit 
that ])roinj)tt‘d his interference, that he followed the least 
cumbrous and inconvenient of the Icffis actiones, lie imitated 
the condiciia, not tin* sacraiNcntam ; for ihei'c can be no doubt 


that in the beginning every inteialict was by ejfoiifda, and that 
tlie wager was real, not lictiti(»ns. 80 far was this process 
from being simple and summary, that we are told that recourse 
to interdicts was full of teebui(*al d;\ugers. (Front inus, 2, 44.) 
Idle form of the jileading seems ratlier curious. I^y an interdict, 
the PnetiU* protessed to (ualer a defendant to restore a thing 
of which he had obtained p(»ssessioii by violence : the defendant 
affirmed that he liad restored it ; in point of fact, lie liad not, 
and the question really sent for trial before tlie or recuper- 

aiores was whether ho was uudei’ any obligation to do so. (Cic, 
pro. Caec., 8.) 

At first all interdiets began with a sponsio, and the result 
was to impose a penalty uj>on the unsuccessful litigant. In the 
case of the simple, jirohibitory interdiets, sucdi as those conceru- 
ing rights in public or sacred things, the defendant was sued 
for committing a past wrong ; and it was not considered an 
object to get rid of the penalty. Tlie old form of trial w^as 
therefore kept up in the time of Guiue without change. But 


when the object of the interdict was the restitution or produc- 
tion of property, the plaintiff ought to be satisfied if he recovered 
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the property without insisting upon a penalty. Hence before 
the time of Gains, an alternative mode of ti-ial was allmved : 
the parties were allowed to omit the fipotmio, lUid raise the 
question at issue directly in a formula. After the change 
made by Diocletian, the old system seems have fallen into 
disuse, and utiles artloues of the usual soit were p*anted for 
interdicts. (J. 4, 1 a, 8.) This charige *inay he compared with 
the history of the acti(m in mu. An action for property 
descending from the cirlle passed through three stages — the 
sacramentum^ the sj)ouslo^ and tlu‘ pei itoria fornuila. d'he actions 
giv'en hy the Prador omitted the lirst stage, hnt toll«)we<l the 
older system, first with the jsponmo, and afterwards by the 
urlniraria formiila. 

d he distinction between infrnllrfmn and arfio appears, there- 
fore, to have only a historical sigiiilic*anee. d'la* w<atls do not 
indicate any real difference in procedure, tlu‘y testify merely to 
a historical fact ; nanu‘ly, that certain rights in nun created 
by the Pnetor. Sometimes the word pefitin is opposed to artio. 
Petitio is a civil, intenlirtnjn a Pradorian, a(di'>n ; and if the 
words be so used, actio would be restrict etl to actions in 
personam, 

II. Prv)cednre in Double Tnterdicf.s. 

In simple interdieds, tlitu’c are from the outset a plaintiff and 
a defemlant ; in double interdi(dH there are twt> claimaiitH, 
neither of whom at the beginning is y»laintitf, and* u<*itlu*r 
defendant Examples of donlile interdicts are tin* uti ptt.ssidrfift 
^aud uirithi. In these the Prador imitates the procedure in the 
actio sacranicnti, in that oldest form of procedure the lirst step 
is a sham tight ; the fh'od(*r calls upon the parties to make 
peace, and alter a preliminary inquiry (’rders one of them to 
have interim possession, and thereby drives the other into the 
position of plaintiff. Unfortunately, tlie portion of the MS. 
of Gains that describes the pr(K*ediire in double interdicts is 
imperfect and partly illegilde ; but enough can l^e made out 
clearly to show that tlie Prajtor, in controversies regarding the 
right of possession, most clusely, and indeed slavisljly, followed 
the remarkable proceedings of ti»e most ancient form (d' real 
actions. The inferences to be drawn from this parallelisra have 
been elsewhere stated; and need not here be repeated ( pp. 373-4.) 


But if an interdict is demanded, after it is granted the Praetor’s first care 
is, that while the suit is goipg on they shall refrain from force. In the pos- 
session 01 one or other oi them, therefore, the thing is settled for the time 
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by putting up its fruits meanwhile to auction ; provided always that he gives 
secuMty to his opponent by a stipulation for these. Its power is this : if 
the judex afterwards should come to decide against him, he must make good 
the fruits meantime, and the price for which he bought them. For between 
opposing parties that vie with one another as to the price, when the con- 
tention is in the bidding for the fruits meantime, no doubt because it is for 
the interest of each to be interim possessor, the Praetor sells possession for 
the time to the higher biddfer. Afterwards the one challenges the other by 
the sponsioy “ If, in defiance of the Pr^tor’s edict, you use force to me while 
in possession,” and both mutually make an answering stipulation to meet the 
sponsio. Or when the two stipulations have been joined, one sponsio is made 
between them, and again one answering stipulation t© meet it. This is 
easier, and therefore more usual. (G. 4, 166, as restored.) 

Next, when the formulae cd the stipulations and amswering stipulations 
that have been made have been put forth by both, the judex before whom 
the proceedings in the matter are taking place inquires into this, which the 
Prajtor embraced in his interdict ; which of them, namely, was in possession 
of the farm or the house at the time the interdict was granted, neither by 
force, nor by stealth, nor by sufferance. After the judex has searched out 
that, and has ^decided, say, in my favour, he condemns my opponent in the 
amounts of the sponsio^ and of the answering stipulation that 1 made with 
him ; and in accordance with this acquits me from the sponsio and answer- 
ing stipulation that were made with me. More than this, if the possession 
rests with my opponent because he won in bidding for the enjoyment mean- 
time, unless he gives up possession to me, he is condemned in the proceeding 
called CasLcUiauum or sccutorium (the sequel), ((h 4, 166 A.) 

Therefore he that won in bidding for the fruits meantime, if he does not 
prove that the possession belongs to him, is ordered to jiay the amount ct 
the sponsio of the answering stijnilation, and of the bidding for the fruits 
meantime by wny of a penalty, and besides to give up possession ; and more 
than this, he gives back the fruits that he has gathered in the meantime. 
For the amount of tlie bidding for the fruits meantime is not the price of 
them, but is paid by way of a penalty, because one tried to keep back during 
all this time the possession that was another’s, and to obtain tlie power to 
enjoy it. (G. 4, 167.) 

Hut if he that was beaten in the bidding for the fruits meantime does not 
prove that the possession belongs to- him, he owes by way of penalty only 
the amount of the sponsio and of the answ ering stipulation. (G. 4, i6S.) 

We must note, however, that it is free to him that has been beaten in 
bidding for the fruhs meantime to pass by the stipulation for the fruits, and 
just as by the proceeding called Cascellianum or sccuiorium he tries to 
recover possession, so to bring an action for the fruits, and for the bidding 
for the fruits meantime. For this a special proceeding is employed, called 
fructuarium (for the Iruits), on account ot whieh the plaintiff receives 
security that what has been adjudged will be paid. This proceeding, too, is 
called st'iuiorium, because it follow’s on winning the sponsio; but it is not 
likewise called Cascellianum, (G. 4, 169.) 

But because some when the interdict w'as granted retiised to take the rest 
of the steps under the interdict, and theretore the matter could not be got 
clear, the Prxtor has prepared certain interdicts called secondar>', because 
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they are granted only in the second place. The object and effect of these 
interdicts is that the party failing to comply with the requirements qf the 
interdict procedure, — as by declining to offer (the conventional) ^violence, or to 
bid for the fruits, or to give security for the fructus Heitatio^ or to be a party 
to the spoftswnfSy or makes default in defending the judicia sponsionum ^ — 
must, if he is in possession, surrender possession to the other parly, or if 
he is not in possession, abstain from molesting the possessor. Therefore, 
although on the merits he might have succeeded in the interdict Uti pos- 
sidetis had he not been in default, by this sccondar)- interdict the possession 
is transferred to his adversary. (G. 4 , 170 .) 

This paragraph is given in accordance with Stiuh'mund't rc\ ision. It thus appears 
that if one of the parties decline<l to take the necessary steps to bring the issue of the 
right of possession to a decision, his opjioneiit could apply for a sevundarium itUci'- 
dictum, whereby judgment for possesaiou was grained in his favour. 


(c.) Speclvl Provisidxs for terminating Lawsuits. 

I. Admissions. Confess io in Jnre, 

A volnutary adniission of the plaintifT p claim by tlie defend- 
ant made it unnecessary to rt'sort to a jmle.r^ and had, altliongli 
at one time there seemed to be sinne doubt on the point, the 
same effect as a judgment by fijinleu-. (I). 4(», 'J, h, 2 ; 1). 42, 
1, 5G; 0.7,10,24; 0. 4, The plaintiff is enabled at 

once to proceed to execution. (0. 7, oih ; l^unl- Sent. 2, 

A confessio must be an admission of tlie rip,ht of the plaintiff, 
as well as of the facts supporting the claim. (Ih 42, 2, />.) 

If the defendant admitted the cause of action, but dil^puteJ 
the amount claimed as damages, tlie case must before a 
judex ; not, however, for trial, but solely to estimate (]amag; 0 H.* 
fD. 42y 2, 8 ; D. 2, 14, 40, 1 ; D. 0, 2, 2i>, 2.) In several actions 
it was the interest of the defendant to make this admission, to 
save himself from the penalty of double dainaf.^es, 'Ihus a 
defendant sued under the lex Aquilia for damage t«> property is 
exposed to a penalty of double the amount c>f loss, unless he 
admits the wrong done before the Pra)t(*r. (J. 4, h, 10; J. 4, 
6, 26.) So also in actio judicati^ actio dtqfensi^ actio Icyaioruui per 
damnation em relictorurn. (G. 4, 171.) 

II. Interrogations. Interrogatio injure* 

It might often happen that a plaintiff had suffered a wrong, 


^ Confetiio pro judiato hab*4ur. (V, 42, 2, 1.) 

• Formula reconatructed by Savigny — 

Quod JS’ufnerius Segidiu* tn jurr confeuus cst/undum Coi~ndi<inum Aulo Agaio 
$e dart ojioricrc ; ^ 

Quanti it fundus est, turn cendemui. 
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while it might he uncertain which of two or more persons was 
ansVerable to him. From this arose the practice of trying 
preliminart issues (praejudicia) before going into the merits of 
the case. From the strictness of the rules regarding variance 
between the forptula and the evidence before the judeXj and 
even wlien no danger was to be apprehended from this source, 
it was highly convenient tliat questions relating, for 'example, 
to the personal sfaiits of the defendant should be put before the 
rrmtor. Hence the practice of putting interrt)gation8 at this 
stage of the jjroceedings, and founding upon them a special 
modification of the formula. The answer to the -interrogatory 
was an admission (coufofisio), and it was embodied in the 
formula. Hence the so-called actio interrogaiovia, Savigny has 
reconstructed such a formula applicable to a question of 
inheritance.^ 

The nature of the topics where interrogatories might be put maybe gathered from 
the following f 

In the <Uft-ndiint heir to plaitilifT's debtor f and if so, what is his share of the 
inlK-ritanee ? (1). ]], 1, 1, pr. ; J). 11, 1, r» ; J). 11, 1, 9, 15.1 

Is the (lofcndant owner (»f llie 6la^e that has done the ini urv complained of ? 

( 1 ). 11 , 1 , 8 ; 1 ). 11 , 1 , 5 .) 

Is the defendant owner of the animal that has done the mischief (pauyiO'ies) ? 
(!>. 11. 1, 7.) 

Has the defendant any ^kckIuh^i of the slave whose contract has been broken ? 

(D. 11, 1, 9, 8.) 

Is tlio defendant the owner of the house or structure that threatens to fall ; and if 
BO, whetWr wholly or in i)art? (D. 11, 1. !•') 

Is the defendant in p(tsse>siou .of the laud in dispute? and if not of the wh'de, of 
how much? (D. 11, 1, ‘JO, ].) 

Is the defendant a minor, or under the age of puberty ? (0. 11,1, 11, pr.) 

t 

1 he defendant might be interrogated by the phiintiflf as well 
as by tlie Tnvtor. (D. Jl, 1, 21 ; J). 11, 1, q, 1.) Jf the 
defendant answered. Ids answer might be taken as conclusive 
-against Idna. (D. 11, 1, 11^ 2.) If he refused to answer, his 
siltMice was cemstrued as an admission. (D. 11, 1, 11, 4.) Thus 
if he is sued us sole heir, he cannot dispute the fact before the 
judex it he refuses to answer before the Prajtor. If the 
defendant answers falsely, as by saying that be is heir for one- 
fourth only when he is really iieir for one-half, the plaintiff is 
not bound by his answer, but may sue him as heir for the whole 
amount. (I). 11, 1, 11, 3; D. il, 1, 13, pr.) If, however, the 

^ Quod Nunmut K njuKus tntrrn^ut re^pondet k me Seii keredem ex temme, 

Si jMiret Seiutu Auto Aperio centum dnrt oportere, 

Jneiez A in ^Uin^uoffitUc eondeutfut. 
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defendant alleges inalnlity to answer, he suffers no prejudice 
and a preliminary issue is tried to decide the point (priiejntHemlU 
actio.) (D. 11, 1, 6, 1) Apparently, also, a defendant had 
liberty^ up to the litis eontestatio to answer the interrogation, 
even after a first denial. (I). 4, 2(>, 5.) If the admission 

proved to have been nusli and indbiimhal. tht^ilefeiivlant might, 
on application to the Praetor, have it cancelled (L>. 42, 2, 7), 
if the error was an error of fact, and not of law (1). 42, 2, 
2 ; C, 1, 21, 2, 1), and did not arise fiann gn^ss negligence. 
(L). 11, 1, 11,1; C. 2, 18, ; 1>. 11, 1, 11, S.) JSiieh a revocation 

was not, however, granted when the objeet of the confession 
was to avoid double damages. • 

Although it is antiei]>ating 8(unewhat, it may be convenient 
• here to advert to tlie fate of the iuterrogatow action undiT the 
latest form of ])roeeduve. Tliere ean be no donbt, lV»»m the 
circumstance a whole title is given up in the digest 

(D. 11, 1) to interrogatories, that tlu'^e still pl.ivecj a ])art in 
judieial ])rocedure under Justinian. Put the rooiitorid artio, 
the special /‘tva/ot/a sent to a jmfr.r as a fruit of the inti*rroga- 
tion, was no longer in use. d'lio judge had power to put 
iiitern)gat<tries. an<l practically the same eoiiserpienee bJlowial 
as under tlie (Jd s\stein. They went now made part and 
parcel of the ju’oceidings in a ti*ia!. Such seems to be tlie best 
rendering of a text (1). 11, 1, 1. 1) which has given rise to 
considerable diversitv of interpn tation. • 

111. Dkcin iKY {Jit.'ijdrdmlnnt in j'fJ’f’.) 

An afHj’inat ioli (M.nfiriiied bv oath was oceasionallv a menus 
of facilitating a trial or determining a ease. (Ih 12,2,1.) Such 
an oath could lie made with efl'a t imly ^^]lell it was given in 
answer to tlie demand <1 an adver^aiy. An nat h v<dm,te< ji d 
by a j>arty bad no t*Hicacy. (Ih 12, 2, .*», pr.) This mode of 
terminating litigation was viewed by the law in a somewhat 
peculiar light. J he relerenee to the* oath of an adversir}’ w#is 
considered of the nature of a bargain or eoni[»i’omise, a m w 
contract u}>oii whieh either ]»arty could proeetal. (f>, 12, 2, 2 ; 
I>. 12, 2, 2G, 1.) Tlius if the oath were favouiablo to the jsirty 
who swcTC, he could repel any future action on the subject 
thereby settled by an capntable difeiice of agreement ; il it 
were unfavourable, bis’adversarv could sue liiin in an action in 
whieh the only (luestiuu to be tried wanild be, wlicther llio 
defendant had sworn as alleged. (D. 12, 2, 9, 1.) As a result 
of thk view, it seems to follow that there was no remedy, 
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except a new trial, for perjury (D. 12, 2, 31) ; and, indeed, from 
the nature of the case, it may be inferred that an oath was 
never put until all other means of evidence were exhausted. 
(D. 12, 2, 31.) Another consequence was, that no one could 
take an oath who ^ould not make a contract ; as, e,g.^ a pupillua 
without the auctoriUis of his tutor. (D. 12, 2, 17, 1 ; C. 4, 1, 4.) 
Hence, too, a person interdicted (^.^., a prodigus) could not put 
an adversary to his oath, because be could not himself take the 
oath. (D. 12, 2, 35, 1.) Those only can offer, and take the oath, 
who can contract with each other. (D. 12, 2, 9, 6 ; D. 12, 2, 25.) 

AVhen an adversary was put to his oath, he must take it in 
the precise terms in which it is offered. Thus, if one asked the 
other to swear ^‘by Gocl,^’ and he swore ‘'by my head” (D. 12, 
2, 3, 4), or “by my children’s head’* (D. 12, 2, 4), the oath had 
no validity. (D. 12, 2, 33.) In a constitution of Justinian 
(a.D. 529) we have the ceremony of touching the Scriptures as 
one of the f^gms of swearing. (C. 4, 1, 12, 5.) The oath was 
usually taken in court, but it might be made at home if the 
party were sick or a person of high rank. (D. 12, 2, 15.) 

Examples of questions referred to oath : — 

1. That a certain pro|>erty in dispute is mine. (D. 12, 2, 9, 7.) 

2. That a certain property does not belonj; to plaintiff. (T). 12, 2, 11, pr.) 

3. That a ^iven sum is due to the person swearing. (D. 12, 2, 9, 1 ; D. 12, 2, 14.) 

4. That the adversary is not in luy jHttextas. (D. 12, 2, 3, 2.) 

fi. Tliat I am not a fre^'din.m of my adversary, (D. 12, 2, 13, pr.) 

6. That I did not rob ^J). 12, 2, 2S, 5) or steal, (T>. 12, 2, 13, 2>) 

7. That he sold me a tiling for 100 aurci. (D. 12, 2, 13, 3.) 

8. That tliere was no p^ccu( ium. (D. 12, 2, 2G, 1.) 

Second^PROCEEDINGS IN JUDICIO. 

I. Liability of 

It remains to look narrowly into the duty of the judfx. The very first 
thing he ought to observe is this, not to judge otherwise than is laid down by 
the statutes, by the constitutions, and by custom. (J. 4, 17, pr.) 

If a judt x makes himself liable in a case by a wrong decision ijitetn suam 
fecerit\ it is not strictly an obligation cx malcjicio that he seems to incur. 
But it is not an obligation arising from contract, and there is understood to 
be wrong“dt)ing on his part, although it may be only through want of judg- 
ment. He seems, therefore, to be liable quasi ex malejicio^ and w ill have to 
bear such penalty in the matter as shall seem fair to the sense of duty of 
the judex that tries him. (J. 4, 5, pr.) 

A jf«*dcx, if mpiired by tl»e furniula either to give plaintiff a definite sum or to 
acquit defendant, who gives 'plaintiff a different sum. makes the cause his own, and 
must make good the loss. (G. 4, 52.) 

In like manner, if the reference (>ermii8 a ;utfer to condemn defendant up to a 
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cetiain aouniiit) and not beyond, if he givea more, the defendant may reclaim the 
excess from the juilex. (G. 4, 52.) 

A fortiortj the judex was liable for damages if he acted in bad faith (doh Sio/a), 
aawi gave judgment through favour, animosity, or bribery. (D. 5, 1, tf>, 1.) 

II. Whether a case was referred to a jude*r^ arbiter, recupera» 
tores, or centtnm'iri, the same procedure se^ms tt» have been 
adopted. Prior to the use of formulae flie reference was oral, 
and had to be attested bj witnesses, whence the term litis 
contestatio. From Gains we have a frap^ment that explains 
some of the terms used in connection with the proceedings 
before t\\e jndejr wliile yet the reference was oral. 

. . . They came to receive a judtx.^ Afterwards, when tliey came 

back, was fjiven them not before tlie thirtieth day. 'rhis was done 

through the lex Pinaria ; for before that statute a judex was given at t>nce. 
This we have understood from the foregoing, that if the action was for less 
than 1000 asses, they used to contend with a saeramentuui (»f 50 asses, not 
of 500. After a judex had been given them, however, they gave formal 
notice to one another to come bcfoie him the next day but one '^oujerendttiut 
dies). Then when they came before him, before they fully plead their case 
in his hearing, they used to set tlie matter forth to him shortly, and as if by 
way of index. This was called causae conjee tio (throwing the case together), 
as being the gathering together {eoaclio), so to speak, of their case into short 
compass. (G. 4, 15.) 

The means t»y which the prcRoncc of tin* parties before ajutfer wuh «ecuml, waH 
anciently the vndimonium, of ^vhich mention has already been iidkIh. 

t 

III. Procedure under the Formula KVRtem. 

» 

When the puvtieR appeared before Xho judex or other ref<*ree. 
The first step wa.s a brief statement <»f tlie nature (d* the ques- 
tion referred, followed, if there were two pleaders, hy a longer 
harangue stating the facts of the case. There does not ^eem 
to liave been any rigid (»rder (d>served in the examination of 
witnesses or the production of written documents. The wit- 
nesses were exainine<i on oatli. (Pro llosc. 15.) If the referee 
were not satisfied with the evidence produced, he could 
require a statement from either party on oath. (D. 12, 2, tM ; 
C. 4, 1, 3.) Also it seems that either party, if his evidence were 
deficient, could put the other to his oath, as he could d<i before 
the Prsetor. (D. 22, 3, 25, 3.) After the evidence was con- 
cluded, the parties or, their pleaders summed up their case, 
which was then ripe for judgment. If the referee had not 
made up his mind, he could adjourn the case, and have it 
argued again before him (litem ampliare)* 


9 
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Provision was made in the XII Tables for adjonmraents. " If 
judex or either of the litigants is hindered by serious disease 
let the day orf trial be put In later times other reasons- 

were admitted as ground of adjournment, either for the pro- 
duction of evideiice, or even when one of the litigants had 
suffered a bereaveih^nt, as by the death of a child, parent, wife^ 
etc. (D. 5, 1, 3.): 

The referee c(juld, if he thouglit fit, -take the opinion of the 
magistrate on a point of law, but not on a question of fact 
(D. 5,1, 79, 1), sitcli as the amount of damages that ought to- 
be given. (D. />(), 17, iM.) 

A releree could not give judgment except in the presence of 
both parties. (C. 7, 43, 7.) In the earliest times their presence 
was secured by giving sureties (vodes ) ; so that non-attendance,, 
unless excused, exposed a party to the loss of the penal sum* 
promised. But this method was imperfect ; it tailed to bring 
about a termination of the liti^i'ation. Hence in later times a 
more direct and summary process was ado[)ted through- the 
intervention of the court. 


When a plaintiff failed to appear l)efore tlie jitde.r, under the 
old system lie forfeited liis sun-ties {rddimoninm dest'i'inm) ; and 
under the later proeedure he was sai<l to be in armadiclo. The 
defendant on appearing obtained first t)ne summons, and then 
aindher (lb 1, (IS), and after a delay of not less than ten- 
days, a third and final (D. />, 1, 09) order {j^eremptoiiinn edirtxun)^ 
elating tliat, not witlistanding the absence of the plaintifi', the 
canse would heard and deciiled. (D. 5, 1, 70; D. 5, 1, 71.). 
If the judge tliought lit, the preliminary siimnnuises could be 
dispensed with, and a perenqitory order issued at once. (D. 5,, 
1, 7'J.) It did not follow that judgment should be pronounced 
against absent plaintiff; if bis case were good, the judge 
could di cide in bis favour. (D. 5, 1, 73, pr.) If a person that 
lias applied for and obtained a pcremptoiy edict, should himself 
fail to a]>])ear (in person or by his agents), the proceedings are 
stopped, but may be begun again de now. (D. 5, 1,.72, 2.) 

A defendant wilfully neglecting to appear after a peremptory 
edict is said to be coninmnx. (D. 42, 1, 53, L) Judgment 
could be proiKunieed in liis absence, without appeaL (D. 42,. 
1, 54.) As in the case of the pluiutilf, the peremptory edict on 


^ Si judex oUiirvt m Uiigaifuviltut morbo wtUioo imixdiaiur; Judicii diet diJftUUM, 
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snmmons was generally the third, but might be the fiiat and 
only one. (Paul, Sent. 5, 5 A, 7.) • 

A referee was not bound to decide in a case if the evidence 
left his mind in a state of doubt ; upon taking an oath that 
neither party had made out their case to his satisfaction (#tW 
lion liquere), he was discharged (Aul. 14, 2) ; and the 
parties were obliged to have recourse tt> anotlier judejc if they 
were dissatisfied. Another case miglit arise, where after the 
litis eontestatio the defendant discharged the claim of the 
plaintiff. Could judex take notice of this? 

A question remains that we must look into, whether, if before the matter 
is adjudged on, the defendant, after recci\%ng the appointment of a judex^ 
satisfies the plaintiff, it agrees with the duty of the judex to acquit him, or 
rather to condemn him, because at the time he received the appointment 
of a judex he was in such case that he ought to be condemned. Our 
teachers think he ought to acquit him, and that it makes no difference what 
the nature of the proceeding was. This is the common saying that Sabinus 
and Cassius held all proceedings might lead to an acquittal {absoiuioria)^ 
But the authorities of the opposing school As regards pro- 

ceedings bonae fidei^ however, they hold the same opinion, because no doubt 
in these proceedings the duty of the judcx \^ unrestrained. The same opinion 
also they hold with regard to actions fora thing, because there, too, it falls 
within the very duty of a judex that the defendant, if he gives up the thing, 
ought to be acquitted. C)f the same nature, too, are some actions against a 
person (G. 4, 1 14.) 

It remains to call attention to this ; that if, before the matter is adjudged 
on, the defendant satisfies the plaintiff, it agrees w ith the duty of the judex 
to acquit him, although at the lime he received the appointment of a judex 
he was in such case that he ought to be condemned. This is the saying 
4)nce common, that all proceedings may lead to an acquittal. (J. 4, 12, 2.) 

The judgment ought to be pronounced in the regular 
manner, on pain of being null and void. (0. 7, 45, 4.'! Both 
sides must have enjoyed an opportunity of being heard. (C. 
7, 57, 5.) The judgment must be pronounced orally to the 
parties, and could not be delivered in writing. (C. 7, 44, 1.) 
The usual custom was, that after the parties were heard the 
judices retired, and dictated their judgment to a clerk, and 
afterwards came out and read it to the parties (breviculum), 
(C. 7, 44, 2.) At first judgments must be in the Latin language 
(D. 42, 1, 48), but Araidius and Honorius permitted them to be 
given in Greek. (0. 7, 45, 12.) 

If there is more than one referee, all must be present when 
judgment is pronounced (D. 42, 1, 37), biA a majority of votes 
was BufiScient to support the ^dgment (D. 42, 1, 39.) If the 
* 3 S 
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referees are equally divided, judgment is for the defendant in 
all cases, except a suit in which liberty is involved, in which 
case the judgment is to be in favour of freedom (D. 42, 1, 38) ; 
and a suit to upset a will on the ground of undutifulness, in 
which case the will is to be supported. (D. 5, 2, 10.) 

Lapse of suit for hon-prosecution. 

u 

All proceedings either exist by statutory right {judicia legiiima)^ or fall 
within the power (itnperium) (of a magistrate). (G. 4, 103.) 

Statutory proceedings are those that in the city of Rome, or within the 
first milestone from it, are received between Roman citizens and before 
one judex. They under the lex Julia judiciaria^ unless adjudged on within 
a year and six months, die out. This is the common saying, that under the 
lex Julia a lawsuit dies in a year iind six months. (G. 4, 104.) 

Actions that fall within the power of a magistrate are those brought 
before recuperatores^ and that are received before one judex., when an alien 
comes in either as judex or as a party to the action. In the same case are 
all those that are received beyond the first milestone from the city of Rome, 
whether between Roman citizens or between aliens. These proceedings are 
said to fall withr.l a magistrate’s power, because they take effect so long as 
he that enjoined them is in power. (G. 4, 105.) 

There can, however, be a proceeding under a statute that is not yet 
statutory ; Jind on the contrary, not under a statute, and yet statutory 
(le/*itimum judicium'). If, for instance, under the lex Aquilia or Ollinia or 
Furia an action is brought in the provinces, the proceeding will fall within 
the power of a magistrate. The rule of law is the same if at Rome we 
bring an action before the recuperatores or before a single judex when an 
alien comes in. On the contrary, if on grounds on which an action is 
granted u^by the Pra.*tor’s edict, a proceeding is received at Rome before 
one judexy to which all the parties are Roman citizens, it is statutory. (G. 
4, 109.) 

Lex Ollinia is probably a mistake of a copyist. 

IV. New Trials. 

The decision of a referee did not in itself conclusively draw 
after it an order for execution, even at a time when no appeal 
could be brought. A plaintifi* that had got judgment in his 
favour was obliged to go back to the Preetor with the judg- 
ment in his baud, and to ask his authority for proceeding further 
upon it. An opportunity was thus afforded a defendant of calling 
in question the justice of the decision on various grounds, and 
thus it might happen that the Preetor refused to give any 
eflTeetto an erroneous judgment. In like manner, if a defendant 
succeeded before a referee, the plaintiff might in certain cases 
treat the decision as null and void, and proceed once again to 
the Pi'setor to get a new formula and another judex. 



The ought to take care that in any case, as far as he finds it possible, 
he is to give his decision for a determinate sum of money or thing, even if 
the action before him is brought for an amount that is indetg-minate. 0* 4* 
6 , 32 .) 

A judgment that the defendant should pa}' the sum demanded with usual intercat 
(not specifying at what rate) is null and void (C. 7, 46, 3^ D. 42, 1, 2), unless 

where the rate of interest was a recognised quantity. (C. % 46, 1.) 


Grounds of nullity, * 

1. AVhen the judgment has been pronounced, owing to an 
eiTor of law appearing on the face of the judgment it is wholly 
void ; if the error of law' does not appear on the face of the 
judgment, it cannot be upset except in the regular course of 


appeal. (D. 49, 1, 19 ; C. 1, 21, 3 ; 2, 10, 3 ; C. 7, 52, 2.) 


A person is required to be a tutor, and he pleads as an excuse that he is Iwyond 
the ago of compulHory service. The referee, however, held that no excuse was admis* 
sible. His deeiHiftn is null and void without ap)>eal. {Quum tit j’urr rouMtitutiontt, 
non de Jure hti^atorU, pronunciatur.) If, ho^^eve^, the referw admitted age as a 
ground of excuse, but held that the tiltin' had mvt prevved hiutM'If beyuiui tht» proper 
age, his judgment could be upset only by regular apjH.al. (l>. 49, S,4, 2.) 

In a testamentary suit, a referee supportcHl a will on the ground that ahoy under 
fourteen coxdd make a will. The decision is null. (C. 7, 61, 2.) 

A judge condemned a defendant in tlie lunount claimevl, with a sum in mlditiun 
that rej)reKented compound interest. But compound interest is illegal. Nevertlieless, 
as the judgment did not bear this fact in its face, it was valid, unless upset on appeal. 
(D. 42, 1,27.) 


2. If a judgment has been given on the strength of false 

documents, and tlie falsity has been proved in eriminal pro- 
ceedings, it is held void. ((J. 7, 3.) The same* result 

followed, according to a rescript of Hadrian, when judg- 
ment was obtained bv a conspiracy of bribed witnesses. 
TD. 42, 1, 33.) But a new trial could not be had merely 
on the gi’ound of the discovery of new' written evidence 
(C. 7, 52, 4), unless the documents luid been abstracted by the 
adversary (G. 2, 4, 19), or the Exchequer {Fucus) was the 
plaintiff. (D. 42, 1, 35; D. 49, 14, 2, 8.) 

3. A judgment was null and void if it exceeded the terms of 
the reference (D. 50, 17, 170; 0. 7, 48, 1), unless with the con- 
sent of the litigants. (D. 5, 1, 74, 1.) 

4. A judgment is null and void if the referee has accepted 

a bribe. (C. 7, 64, 7.) 

5. A judgment is void, as we have seen, if not pronounced in 
open court in proper form (C. 7, 45, 6), or if either party ia 
absent excusably, as by illness, or absence^ on State service (D. 
5, 1, 75 ; D. 42, 1, 60; C. 7, 43, 4), or if the defendant is dead 
(D. 49, 8, 2, pr.), or insane. (D. 42, 1, 9.) 



1012 


LAW OF PROCEDURE. 


second Epoch— extraordinary PROCEDURE. 

» 

(a.) Proceedings from Appearance till Judgment. 

The proceedings from ippearance of parties to judgment after the great diange 
made by Diocletian, abolishing the distinction between jut and judiciuvn^ may be con- 
sidered under the following heads*:— 

I. Transition from the Ordo J udiciorum, 

XL Outline of Proceedings, 
ni. The LUit ConUttatw. 

IV. Pleading and Defences {exceptionu), 

V. Set-off. 

VI. Variance. 

1. Transition from the Ordo Judiciorum. 

In a great many proceedings of an executive character, the 
Praetor ‘was compelled to hear evidence, and pronounce a decision 
without any reference to a judex. Thus in proceedings for the 
execution of ^judgments, or to enforce the rules of procedure, the 
Preetor acted withoutyucZic^^. But in such cases the object of the 
Prrotor was not to determine a dispute between litigants, but to 
give effect to judgments, or to secure the working of the machin- 
ery of the law. There were cases, however, under the Republic, 
where the Prrotor sat as judge, and heard evidence, with a 
view to determine the rights of private individuals. Thus, by 
a restitutio in integrum he could make void a bargain made 
by a mill or under twenty-five, when any advantage had been 
taken of him, or he had lost by the transaction. In like 
manner, he interfered even for persons beyond twenty -five, 
when in consequence of the fraud, violence of one party, or the ' 
innocent error, excusable absence, old age, or minima capitis 
deminutio of the other, a person had been unjustly deprived of 
a legal riglit, or unjustly saddled with a legal duty {restitutio in 
integrum est rediniegj'andae rei vel causae actio.) (Paul, Sent. 1, 7, 2.)^ 
The Pra'tor in giving this relief (which he did only when no 
other remedy by actio or exceptio was available, D. 4, 4, 16, pr.) 
heard the parties and the necessary evidence without sending 
the case to a judex. {Causa cognita.) (Paul, Sent. 1, 7, 3.) For 
examples see Index, Restitutio in integrum. 


* Nam sub hoc titulo [ile in integrum restitutioniboB] plurifariam Praetor hominibna 
vel lapsiB vel circumscripiis subvenit ; give metu, sive calliditate, sive oetate, give ab- 
•entia inciUerunt in captioneo. (D. 4, 1, 1). sive }>er status mutationem, aut justum 
errorem (D. 4, 1, 2) : item inquit Praetor, si qua alia mihi justa causa videbitur, in 
int^um lestituam. (D. 4, 6, 26, 0.) * 
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Again, in a certain number of controversies regarding land 
(of which Frontinns enumerates fifteen), about twelve* were 
tried with the aid of a professional class (Surveyors), whose 
opinion was binding on the judge. {^Mensores. AgHmeiitoreB,) 

But it was not until the empire that any serious inroad was 
made on the system of reference to Almv>8t the first 

days of the Empire witnessed the bifth and rapid growth of 
Jideicommissa. Claudius added two special Pra'tors for this 
important branch of litigation. It is worth observing that 
the junsdiction was confined entirely to the magistrates, and 
that no reference of a cause of that nature was made to judex, 
(6. 2, 278 ; J. 2, 23, 1.) In contri^distinction fi rom the ordin- 
ary procedure reference to a jude,ry these proceedings were 
termed Cognitiones Kxtraordinariae or Persecutiones (as opposed 
to Actio^ Petitio, Interdict uni). (D. 50, IG, 178, 2 ; G. 2, 278.) 

This example was followed in the new branches of law 
created under the Empire. Thus the recovery of honoraria was 
allowed only by the new process, while by the action of man- 
date no fee could be recovered. (l>. 50, E>, 1,1.) The same 
procedure was prescribed for complaints by slaves against their 
masters (p. 18(5), and for the obligations imposed on children 
and parents of mutual support. (D. 25, 3, 5.) 

Constantine (a.d. 342) relieved suitors from the technical 
snares of iha formula. Nevertheless, the old formal demand of 
an action (irnpetratio actionis) continued to bo kept up»until the 
reign (A.D. 428) of Theodosius 11. (C. 2, 58, 1). Its place was 
taken by the written summons {libclluH conventioniH)^ which in a 
far better wav informed the defendant of the nature of the 
complaint against him. Finally, in A.D. 201, Diocletian abf>li8hed 
ih^ jiidici a, and enacted that all causes should be hean^ entirely 
by the magistrates. 

11. Outline of Proceedinga 

Wh en the parties came before the judge, the plaintiff was 
bound to state bis complaint and demand, and the defendant 
could urge those defences that the law allowed him. The 
parties were not bound to follow the distinctions of the old 
formulae, but in substance the discussion that took place to 
elicit the exact nature of the dispute between them differed 
but little from the lines of the formulae. There was, however, 
no written formula; the discussion was oral, and the substance 
of it recorded by the clerks of court (ojfficiales), (C. 7, 62, 
32, 2.) After the prelim iiAry discussion, wliich ended in a 
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settlement of the issue to be tried (C. Th. 18, 1), witnesses 
were produced and speeches made as formerly in judicio, 

III. The LvtU Contetiatio. 

Under the formula system the litiB eontestatio was the last act 
in jure before the parties proceeded to the judex ; but when the 
distinction between jus and judicium no longer existed, at what 
point is the old litis chntestatio supposed to exist t It would 
appear that even before Diocletian, the litis contestation in the case 
of the extraordinary proceedure, was rather at the beginning of 
the pleadings than at a point that would coincide with the 
issue of the formula. (C. 3, 9, 1.) From a constitution of 
Justinian we learn that was after the statement of the 
plaintiif and counter-statement of the defendant. (C. 3, 1, 14, 1.) 
This scarcely, if at all, differs from the period of the litis 
contestatio under the formula system. What is interesting, and 
is clearly proved, is, that the service of the summons was not 
the litis contestatlOy or legal commencement of the suit. Justinian 
enacted that after service of the summons twenty days should 
be allowed for the appearance of defendant to make a litis 
contestatio (Nov. 53, 3, 2), and that plairitiflf must proceed to the 
same point within two months. (Nov. 96, 1.) Thus, even at 
the last stage of development, the Koman law of procedure 
bears indelible traces of its origin. The suit does not begin 
with the summons, even now that the summons is issued by 
order of a judge, but at a point in the proceedings that to the 
eye of reason is arbitrary, although it is explained by the 
history of Roman law. Under the legis actio sacramentij the^^ 
procedure began with a simulated reference to arbitration. 
One man asserts a claim against another, who denies the 
claim ; and both agree that whatever the claim is it shall be 
given up in consideration of the reference to arbitration. The 
whole meaning and essence of such a reference is, that the 
parties agree to the extinction of the original claim. But for 
that, a reierence would be the beginning, instead of the end, 
of a controversy. No man would consent to go to arbitration, 
assuming he was not compelled to do so, if, in the event of the 
reference in any manner failing to give satisfaction, the original 
dispute w'ere to be revived. At all events, the Roman law 
starts Avith the rule, that a reference to •arbitration absolutely 
extinguishes the original cause of action. 

The case was different in old times with t,hc /cjjis acitones. Once an 
action had been brought on any matterj no further action upon it could be 
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brought at strict law. And exceptunus in those times were not in use at all 
as they arc now, (G. 4, 108.) 

1. The first and principal effect, then, of the litis contestoHo^ 
is to extinguish the cause of action. 

^ An obligation may be taken away, further, by joining issue in an action 
(/t/is conUstatio)y provided the action is statutory. ^*The obligation in chief 
is then dissolved, and the defendant begins te be liable by reason of join- 
ing issue. If he is condemned, then joining issue is at an end ; and 
he begins to be liable by reason of the judgment. This is what the old 
writers mean when they say that the debtor is bound, before issue is joined 
to give, after issue is joined to be condemned, after condemnation to do what 
the judgment ordains. (G. 3, 180.) 

But if it is by a statutory proceeding (/tnVimum jadictHm) that an action is 
brought against a person by the formula tnat has its statement of claim under 

jus civile^ afterwards no action can be brought at strict law on the same 
matter, and therefore the exceptio is superfluous. Hut if the action is for a 
thing, or isf« factum^ none the less an action can afterwards be brought, and 
therefore the exceptio is needed that the case has been judged or brought 
before a judex, (G. 4, 107.) 

In the case of an aelio tn f^nonam with a formula in Jhh ronrrpta, the action was 
to enforce an obligation, and thegriint of n/onnu/a operatc<i an a fuo’otio of the < litUga* 
tion. On the other hand, in an artio in rnn or an acth in pergonnm with a formula in 
factum coneqata^ no obligation was alleged atul no novatio took place. 

Hence it is that if I demand a debt by a statutory proceeding, I cannot 
afterwards bring an action for that ver>' right ; for the statement of claim that 
the thing ought to be given to me is useless, because after issue is joined it 
no longer ought to be given me. It is not so if I bring an action that falls 
within a magistrate’s power, for then the obligation lasts none ijie less, and 
I can therefore bring an action afterwards by that very right ; but 1 ought to 
be set aside by the exceptio that ilie case has been judged (rei judicatai) or 
brought before a judex {rei in juduium dedUi lite). Which piucccdings arc 
statutory, and which fall within a magistrate’s power, wc will tell in the next 
book of our Commentaries. 3, 181.) 

For thii distinction, p. 1010, 

If an action that falls within a magistrate’s power is carried through, 
whether it is for a thing, or against a person, or by a formula framed to state 
a fact, or by one that has its statement of claim framed to state a right, 
afterwards none the less at strict law an a( non on the same matter can be 
brought An exceptio^ theicfurc, is nerc3:,ar\ , that the case has been judged 
or brought before a judex. (G. 4, lob.; 

2. Judgment is to be given with reference to the state of 
facts at the time of the UtU contetftatio, Urns, altliougli unucapio 
ran till judgment, virtually it was stopped at the litis contestatio 
(p. 268). 

3. Performance by defendant of demand after the litis can- 
testatio did not always entitle him to absolution from the judge. 
(G. 4,114.) 
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Thus tho sale of a slave liable for a delict after the litts 
eontesifliiOf even to the plaintiff, did not avoid condemnation. 
(D. 9, 4, 37.) . 

4. A penal or other action that cannot be brought against 
the heirs of a wrongdoer, after the litis contestatio lies against 
the heirs. The reason seems to be that, inasmuch as the 
original claim no longer exists, but has been given up, m con- 
sideration of a promise to obey the judgment, the claim is really 
transformed into a species of debt, and all heirs are liable for the 
debts of their predecessors. (D. 44, 7, 58 ; D. 40, 2, 29 ; D. 50, 
17, 67.) 

In like manner, a popularis actio, after the litis contestatio, 
becomes, as it were, a private claim of the plaintiff ; and if he 
dies, the action may be continued by his heirs. 

5. If an action were brought concerning property, it became 
a res liilgiosa, and incapable of alienation to a person cognisant 
of the fact. 

If, again, you knowingly buy a farm about which an action is pending 
from the man that is not in possession of it, and demand it from the man 
that is, you are met by the except to, so in any case set aside. (G. 4, 117.) 

IV. Pleading under the new system. 

Altliough the formula was superseded, yet the language and 
the ideas it introduced remained. So also Justinian continues 
to speak ofexceptio, altliough equitable pleas do not require to be 
specially ^pleaded. In the older system, if a defendant went 
before the jude.v without an exceptio in the formula, he could 
not plead his equitable defence ; but now all actions are on the 
footing of the honae fidei actions, in which no defence need be 
pleaded until the parties are before the judex. An exceptio 
now means nothing more than a ground of defence to an 
action. 

In like manner, if a debtor takes the oath tendered him by his creditor 
that he ought to give nothing, he still remains bound. But since it is unfair 
that a question of perjury should be raised, he defends himself by the 
exceptio that he has taken the oath. In actions for a thing exceptiones are 
equally necessary. If, for instance, the possessor lakes the oath tendered by 
the claimant that the thing is his own, and yet none the less the claimant 
brings a vindicatio for the same thing, an exceptio is in place ; for although 
it may be true, as he alleges in his statement of claim, that the thing is his, 
yet it is unfair that the possessor should be condemned. If, again, an action 
of either kind is brought against you, none the less for that the right of 
action lasts ; and therefore, ]n strict law, an action can be brought against 
you afterwards for the same thing. But you ought to have the help of the 
exceptio rci judicatae (that the case has been judged already). G- 4, 13, 4-5.) 
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Perpetual and peremptory excepiiofus are those that always bar the 
way against those that take proceedings and put an end to what is 
in dispute Such is the defence, that the act was done through fear or 
fraud ; or, again, that an agreement was come to providing that the 
money should in no case be demanded. Temporary and dilatory txc^p^ 
Hones are those that for a time do harm, and gran^ a delay for a time ; 
as, for instance, that an agreement was come to providing that no action 
could be brought within a tixed time, say five years. F or at the end of the 
time the plaintiff is not hindered from following up his property. Those, 
therefore, that when they uish to bring an action within the time find an 
exceptio thrown in their way, whether based on agreement or some other like 
one, ought to put off the action, and to bring another after the time is come ; 
indeed, this is the very reason why these exccptioncs arc called dilatory. iJut 
if not, and if they brought the action within the time, and had it barred by 
the exceptio^ then in old times they could i?ot obtain anything in that pro- 
ceeding because of the exciptio^ and could bring no anion after the time uas 
come ; because they rashly brought the matter to judgment, and so used it 
up, and in this way thev often K>st their case. In our da\, however, 
we do not wish this to go on so strictly, and resolve that he that ilarcs to 
bring a suit before the time of the agreement or the obligation shall be sub- 
ject to the constitution of Zeno, which that most sacred lavvgiver put forth 
concerning those that in respect of time demand too much. If, thciclore, 
the time either that the plaintiff himself, of his own accord, granted as a 
favour, or that the nature of the action involves is being set at nought, then 
they that have suffered such a wrong arc to have twice as much ; and after 
the time is over, they arc not to take up a lawsuit unless they have received 
all the expenses of the one before. Thus plainlifis, thoroughly frightened by 
such a penalty, will be taught to ob-erve the time for lawsuits. (]. 4, *3, 

8-10.) 


V. Set-ofF. 

Set-ofTs, wlicn brought up, often ninhc n man obtain Icis tlian is due to him. 

r on the ground of wlial is right and f.ur. account is taken ..f « hat lie in 
turn ought to make good to the plaintiff in the same l asc; and for the 
remainder the defendant may be coiulcnmed, as Inis already been said. 

tn^’pr^eedings ie/orr /!,Ui the judge is allowed unrestricted power to 
estimate how much in f. mcss and e<,u.ty ought to be given up to the 
Dlaintiff. This includes the power of taking into account as a set-off any- 
thing the plaintiff in turn ought to make good, and of condemning the 
defendant To pav onlv the balance. Kven in proceedings at strict law under 
a rescript of the late Emperor Marcus, if the by which the plaintiff 

was mef was fraud, set-off was brought in. liut a constitution of ours has 
brought in more widely the set-offs that rest on manifest right, and has 
ilovSl them to lessen the actions at strict law, whether for a thing or 
aeainst a person, or of any other sort whatever, with the exception of the 
attion of deposit alone. That an action of deposit should be met by a c airn 
for set off w^e believed sufficiently undutiful : and it was excepted that n 
one migS. under the preteitf of a set-off, be fraudulently b.ndercd from «- 
covering what he deposited. (J. 4, o, 30 ) 
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1. No fmn cftii be eet-off unlaw it i» due by the pUdntiiT {actor) to the defoidAnt 

(re«w|^ (C. 4, 81, 9.) But a eurety ened for the debt of the principal debtor can 

eet>off any aum due by the plaintiff either to himaelf or to the principal debtor. (D. 
16, 2. 6.) • 

2. The debt muat be anch aa would aupport an action or an equitable defence 
(exeeptio). In thia way a naiuralit obligatu) may be aet-off (p. 455), 

8. A debt, to be aeteoff, muat be actually due. A aum payable at a future day by 
plaintiff cannot be aet-oflPto a aum payable at once by the defendant. (D. 16, 2, 7«) 

4. No debt can be aet-off unless it ia either undisputed by the plaintiff or Buaoep> 
tible of easy prof»f {liquidum). (D. 16, 2, 8.) If the alleged debt is difficult to prove, 
there la no advantage in having a set-off ; it would be just aa easy for the defender 
to bring a cross action. 

5. A debt, to be aet-off, must be certain and determinate. Thus, if the plsdntiff 
owes the defendant alternatively a sum of money or a slave, there can be no aet-off 
until the choice is made, and it appears which is due. (D. 16, 2, 22.) 

6. Ibe debt muHt have some re^tion to the amount claimed before it can be aet- 
off. Tlius no set-(jff is allowed in an action ex eommodato. (C. 4, 23, 4. ) Generally 
the question to be settled in allowing or refusing a set-off was, whether it was more 
convenient that the claim should be referred to one judge and one trial, or that the 
defendant should bring a cross action and try his claim separately. 

VI. Va^jlance. 

If a man, when he brought an action, embraced too much in his state- 
ment of claim— more, that is, than belonged to him, his case fell to the 
ground ; that is, he lost his property, and did not readily obtain from the 
Pro’tor a restoration to his full rights. If, indeed, he was under twenty-five, 
just as in other cases, after inquiry, aid was given him if the slip was due to 
his youth ; so in this case, too, aid was usually given him. No doubt, if a 
case of mistake recognised by law came in so strong that even men of the 
firmest jharacler might have made a slip, aid was given him although over 
twenty-five; as, for instance, when a man demanded a legacy entire, and 
thereafter miicilli were brought forward, by which either a part of the legacy 
was taken away or legacies were given to certain persons besides, that made 
the plaintiff’s demand exceed the three-fourths to which, according to thff 
Ux Falciduiy the legacies were brought down. (J. 4, 6, 33.) 

All this was once in use. But afterwards a statute of Zeno’s and one of 
ours nan owed such use. If too much in respect of time is demanded, the 
constitution of Zeno of blessed memory^ {divinae memoriae) tells what ought 
to be resolved on. Hut if it is too much in respect of amount o*- in any other 
w'ay that is dein.mdcd, then let the plaintiff be punished by being condemned 
to pay thrice the amount at stake, as we said above. (J. 4, 6, 33 e.) 

If the plainiitV embraces loo little in his statement of claim— less, that is, 
than belonged to him ; if, for instance, when ten aurci were due him, he 
claims that five ought to be given him, or when the whole farm is his, 
claims half as his— he runs no risk in his action ; for the judge, under a 
constitution by Zeno of blc-^'^cd memory, none the less condemns the opposite 
party in the same procceciing to pay the balance. ( J. 4, 6, 34.) 

If one stales in his claim one thing instead of another, it is held that he 
runs no risk. In the sivne proceeding, when the truth is ascertained, we 
allow him to coireci his mistake. An instance is, when one that ought to 
ciemand the slave Stichus demands Eros, or wlren one declares in his state- 



ment of claim that something ought to be given him under a will, and it is 
due under a stipulation. (J* 4, 6, 35.) ^ 

(B.) Costs. 

In a mature system of law, a person that makes an unjust 
claim, or resists a just claim, is regarded a^iu flic ting a distinct 
wrong, and as bound to pay compensation, the measure of 
which is well described by the term “ costs.” The best rule 
on this subject is, that while success affords a fair presump- 
tion of rightness, the judge should bo allowed to make such 
exceptions as justice may require. 

It can be no matter of surprise to anyone that follows the 
growth of Roman law that the early law contained no provision 
for costs. It is true that in the faf^ramentum the loser forfeited 
his st^ke, but not to the winner ; the lost stake represents the 
payment of the fees of court. By various steps, however, the 
Romans at last arrived at a sound Kystem. 

I. Penalties attached to a suit improperly defended. 

1. Now we must note that, by the old law, men were hindered from lightly 
going on to a lawsuit, by a pecuniary penalty or the sanctity of an oath, and 
these devices are still used by the 1 ‘netor. Against a party, for instance, 
that denied liability in certain cases, an action for twice the amount is 
established ; as, for instance, in an action on account of a debt due by 
judgment {uctio judicaii)^ or of money paitl for another {tutio 

or of injurious damage, or of legacies Icli in the form per 

(G. 4,171.) • 

2. Wager. {Sponno.) 

• In certain cases one is allowed to m.nice a imlirial w'ager [spontio)^ as for 
a determinate sum of money that has been lent, or for nuuiey that has been 
settled on {pecuma con^tituta) \ in a foirncr case for a third of the sum, 
but in the latter for a half. (G. 4, 171.) 

To them xiiUHt he added interdieU {|>. looO). 

3. Oath of defendant. 

But if no risk is imposed on the defendant cither of a judicial wager or of 
an action for twice the amount, and if the action is not at once, even from 
the beginning, for more than the amount simply, the Tractor allows the 
plainiift lo exact an oath that the defendant’s denial is not in order to trump 
up a case. Hence, since heirs and those that are held to he in the position 
of heirs never incur an obligation for twice the amount, and since also 
against women and pupilii the penalty in a judicial wager is not usually 
enforced, the Frajtor orders them only to take the oath. (ij. 4, 172.; 

In some oases from the very beginning the action is for more than the 
amount simply ; in the cajc of Juriutn manifextum^ for instance, it is for 
fourfold ; of Jurium nec manifestuht^ for twofold ; of Jurtum comeptum .hid 
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oblatum for threefold. In these cases, and in certain cases besides, whether 
one denies or confesses liability, the action is for more than the amount 
simply. (G. 4,j73.) 

4. Changes by Justinian. 

Now we must note^that the upholders of our laws have taken great care 
to keep men from lightly going into lawsuits, and we have the same anxiety. 
This can be done chiefly by restraining the rashness both of plaintiffs and of 
defendants, sometimes by a money penalty, sometimes by the awe of an 
oath, sometimes by the fear of infamy. (J. 4, 16, pr.) 

An oath, for instance, under a constitution of ours, is tendered to all that 
are sued. The defendant, indeed, cannot make use of his allegations with- 
out first swearing that it is in the belief that he has a good defence that he 
comes to deny what is charged. Against those that deny liability in some 
cases an action for twice the a^iount is established, as when an action is 
brought on account of wrongful damage, or of legacies left to places worthy 
of veneration. Sometimes, again, even from the very beginning, the action 
is for more than the amount simply, as in the case of furium mani/csium for 
fourfold, of ftec manifest um for twofold. In these cases, and in certain cases 
besides, whether one denies or confesses liability, the action is for more than 
the amount simply. (J. 4, 16, i.) 

JuHtiiiiau enacted in A.D. 530 that in all causes, 'whether 
decided in the presence of both or in tlie absence of one of 
the parties, the judges should condemn the defeated litigant to 
pay cHists to the victor, estimated on oath by the victor accord- 
ing to the usual allowance ; and if the judges neglected to do 
80 , they could he compelled to pay the costs themselves. (C. 
3 , 1 , 1:1, Ml.) 

11. Penalties attached to the improper bringing of a suit. 

Plaintiffs arc restrained from Humping up charges {calufnnia) sometimes 
by the priiceeding so called, sometimes by that called contrarium^ sometime?* 
by an oath, sometimes by demanding a stipulation in turn. (G. 4, 174.) 

1. 'I he proceeding called calumniac fox trumping up a charge) is in place 
against any action. It is brought for a tenth of the amount in question, or 
against interdicts for oncTourlh. (G. 4, 175.) 

2. The proceeding called conUatium (opposition) is established in certain 
fixed cases. It may be brought, for instance, to meet an actio injuriarum; 
or if an action is brought against a woman on the ground, as alleged, that 
when sent into possession on behalf of her unborn child she fraudulently 
transferred possession to another ; or again, if one brings an action on the 
ground, as alleged, that when sent into possession by the Pra*tor he has been 
refused admission by some one else. Against an actio injuriarum it is given 
for a tenth ; against the other two for a fifth. (G. 4, 177.) 

This is a severer mode of restraint than the psocceding called calumniae. 
In that no one is condemned to pay a tenth unless when he knew that 
his action uas not righteous, but began it to harass an adversary, and in 
hope of a victory rather from mistake or unCairness on the judge’s part 
than from the truth of bis case ; tor calumnia lies in a man’s intention. 
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tt theft does. But in the proceeding^ called conirarium the plaintift U con- 
demned in any event if he has not maintained his case, although thege was 
some opinion that led him on to believe he was right in bringing the action. 
(G. 4, 178.) • 

3. The penalty of a stipulation in turn [rfstipulaiio) is usually enforced 
in certain cases, and as in the proceeding called centrarium the plaintiff is 
condemned in any event if he has not maintained hil case, and no inquiry 
is made whether he knew that he was not right in bringing the action. For 
by the penalty of a stipulation in turn the plaintiff is condemned in any 
event. (G. 4, 170.) 

It is free to him against whom the action is brought to meet it either by 
the proceeding called caiumniaHy or by e.\acting an oath that the action is 
not a trumped-up one {caJummae causa), (G. 4, 176.) 

In every case, then, in which an action can be brought by the proceeding 
called cantranum, the proceeding called ca^imniae also is in place. But by 
one proceeding or the other alone is one allowed to bring an action. On 
this principle, if the oath that the charge is trumped-up is exacted, then as 
the proceeding called calumniae is not granted, so that called couitartu/H 
ought not to be granted either. (G. 4, 179 -') 

Sometimes if a demand is made of a plaintifi* with the penalty of a stipu- 
lation in turn, then neither is he met by the proceeding caflcd calumnuie^ 
nor is he brought under the aw'c of an oath. As for the proceeding called 
contrarium^ it is plain that in these cases it is not in place. (G. 4, 181.) 

4. Changes by Justinian. 

The plaintiff also is restrained from trumping up a charge, for he, even, 
under a constitution of ours, is compelled to take an oath that he is not. On 
both sides also the advocates come under an oath -a point embraced in 
another constitution of ours. All this was brought in on account ^>f the old 
action called calumstiaf^ now fallen into disuse, because it fined the plaintiff 
one-tenth of the amount in dispute, a thing wc nowhere find done. But 
•instead of this there have been brought in the oath aforesaid, and the rule 
by which a man that shamelessly will go to law is forced to pay all damages 

and costs of the suit to the opposite party. (J. 4, 16, i.) 

In some proceedings the persons condemned arc branded with ignominy 

in the case of theft, for instance, of rubbery, or of nijurta and fraud [Jtducia ] ; 

niandate, deposit if the actions arc direct not cross actions , and 
again, in the case of partnership, which is a direct action on both sides, and 
in that proceeding, therefore, any one of the partners, if condemned, is 
branded with ignominy {infamia). But in f.iscs t»f theft, robbery, tujuna^ or 
fraud, not only those actually condemned arc branded with ignominy, but 
those also that come to a compromise. [So it is written in the IVictor’s 
edict], and rightly ; for it makes the greatest difference whether one comes 
under an obligation because of an offence or because of a contract. [In that 
part of the edict, further, it is expressly provided that a man sued in the pro- 
ceeding called contrariufA, or again a man that has come in on behalf of a 
debtor, a tutor for instance, or a cognitor^ is not to labour under ignominy. 
A man, therefore, that is sued as a surety is not ; for he is condemned on 
beha lf of another.] (J. 4, 16, 2 ; G» 4, 182.) \ 
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(0.) Procurators and AoTocATEa 

W^have Been that no agent could be admitted in the solemn 
formalities of»the legitt actio, in accordance with the general rale 
that no one could take anything by a solemn formality except 
the person that performed it. 

We must note now that ^nyone can bring an action, either in his own 
name or in another’s, — as, for instance, as procurator, iu/or^ or curator. 
(J. 4 ^ pr. ; G. 4^ 

How iuiores^ Jigain, and curators are appointed, we have told in the first 
book of our Commentaries. 0 * 4 ? 2 ; G. 4, 85.) 

Inconvenience very far from trifling was caused by the fact that in 
another’s name no one could lawfully bring or meet {ixdpere) an action. 
Men began, therefore, to go to law by means of procurators. For disease, 
and age, and necessary journeys, and many other causes as well, often 
hinder men from being able to follow out their own affairs themselves. 
(J. 4, 10, pr.) 

Gfiinft explains to us in what manner agents were introduced 
through tlie procedure by formulae, 

A man that brings an action in another’s name, frames his statement of 
claim in the principal’s name, but changes this into his own in the condem- 
nation. If, for example, Lucius Tiiius brings an action for Publius Maevius, 
hx^ fonnu/a is framed as follows: — “If it appears that Numcrius Negidius 
ought to give 10,000 to Ihiblius Maevius, condemn Numerius 

Negidius t(» give 10,000 .rc.r/cr/// to Lucius Tilius. If it does not so appear, 
acquit Inni.’’* If, again, the actirm is for a thing, his statement of claim is 
that “ the thing belongs to Publius Maevius ex jure ( 2 iiinh'ttmp and this he 
changes in*tlie condemnaiion into his own name. ((L 4, 86.) 

On the opposite party's side, if anyone comes in against whom the action 
is set on foot, the statement of claim is that the principal ought to give, but 
in the condemnation this is changed into the name of the person that has 
accepted the proceedings. But if the action is for a thing, the person 
against whom the action is brought does not appear in the statement of 
tlaiin, whether it is in his own name or in another’s that he comes into the 
proceedings ; for the statement of claim is simply this, that the thing is the 
plamtifi'’s. (G. 4, 87.) 

Diffe rcnce between Connitor and Procurator. 

• 

A connitor is lirought in as a substitute in an action by using certain fixed 
words in presence of the opposite party. The plaintiff appoints the 
in this way : — “ W hereas I am demanding a farm ” (say “ from you, for that 
matter I appoint you Lucius i iiuis as coi^niiory I'he defendant, again, 
speaks thus “ Since you arc demanding a farm from me, for that matter I 
appoint Publius Maevius coi^mtory It may be done by the plaintiff speak- 
ing thus : — “Whereas I w-ish to bring an action against >ou, for that matter 

i parct Xumerium yeffidium Pubtio Marvio »<$Urttum X wiilia dartopwt€re,j%uie3e^ 
Xei/idium Lueto TUio teaierttmm Xwblia conJemna, Si nom paret, abaUgt, 
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I appoint a cojpttfor" and by the opposite party speaking thus,— Since you 
wish to bring an action against me <br that affair, 1 appoint a It 

makes no difference whether the is appointeil in his presence or in 

his absence ; but if appointed in his absence, he will be cof^*tUor only if he 
knows of his appointment and undertakes the duty. (O. 4, 83.) * 

There are no fixed words by which a procurator is brought into a suit in 
room of another. By a mandate alone he may bc^^ppoinicd, and that 
without either the presence or the knowledge of»the oppctsiie party. Nay, 
there are some that think a man must be held to be a procurator if only, 
though no mandate has been given him, he comes to the business in good 
faith, and gives security tliat llic principal will r.iiify what he docs. 
Although, therefore, he docs not produce his mandate, a procurator is 
admitted ; because often a mandate at the beginning of an action is kept in 
the dark, and afterwards is displaxcd bclore the judge, 4* ^4*) 

When an agent must give security? 

1. In Actions in rem. 

(1.) For Plaintiff. 


Let us sec now what arc the r.^scs in which the man against whom an 
action is brought, or the man that brings it, is h)iced to give security. 

(G 4, 88 ) * 

As to securities, one way was aiU'pted by antiquity, another ha.s been 

embraced in pradicc by leccnt limes, ij. 4» P*” ) 

The man that brought an action for a thing, if he made the demand in 

his own name, was not forced to give security, ij. 4* > P**- ♦ 

Kven if the action is brought by a iOi^nttor^ no secuiiiy is rciiuired either 
from him or from his principal, be( lusc there a lixcd ami set form of 
words by which a coj^fuit'r is brouglit in as a siihstitutc in room of the 
print ijial, and he is therefore descivedly legnult d as a prim ijial. ((1. 4* O?-) 
But if a procurator bioiighl an actum h»i a thing, lie was ordercfl to give 
security lh.it the principal would lality what he ilid, bet ausc there was a 
danger of the principal taking pi'ot cedings a sctoml time in the same matter. 
{ifhTs danger did not come in il the ai tion was l>i ought by ixioiintfor; because 
for any matter in w!ii<h a man has bioiiglit an .n tmn by a ioi^ntlor, he has 
no further right to bring an actum, any inoic than if he had done so at first 
himself.] (J. 4, ii, pr. ; G. 4, 98.) 

Vutofi's and cur.itors were 'by the words of the edict bound to giv'c 
security, the same as procuiators. But sometimes when thc> bi ought an 
action they were let ofT giving security. (J. 4t * P''-) 


(2.) For Dcfenriniit. 

If, therefore, in early times the action was for a thine, the po sessor was 
forced to give security [for it seemed fair that as he was allowed to possess a 
thing to which his right was doubtful, he should guarantee by a security that 
if he were beaten, and did not give up the thing, or the value set on it in the 


» Quod ego a U rerbl yratia fund urn ptto, in earn rrm Luctum TUmm hbi cof/ntlortm 
do ; mdvernariuj* it* : (luandoqut tu a vujundum in ea/n rem PuUium Mtutium 

eotjnUorem do. IVitcut, ut ncUit iU dicat : fjuod eyo t$cum ayere tolo, in earn nm 
cogmOarem do; mdveniariui iU; quando^ue tu nucum agere ru, tn earn rem 

do. 
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LCtioiii the plaintiff might have the power to bring an action against either 
lim his sureties]. This security was called judicaium solvi (that what 
s adjudged will be paid). How it came to be so called may easily be under- 
itood ; for on€ stipulated that what was adjudged should be paid to him, 
Vluch more was a man, if sued in an action for a thing, compelled to give 
lecurity if he accepted proceedings on behalf of another. (J. 4 » 

89-90.) 

2. Actions in perRondfn, 

(1.) For Plaintiff. 

All this was so if the action was for a thing. If, however, it was against 
i person [and we ask when security ought to be given]» on the plaintiffs 
tide all observances were exactly those we have spoken of in an action for a 
hing. (J. 4, II, 1 ; G. 4 , 100.) ^ 

(2.) For Defendant. 

On all these points the practice observed in our day is different When 
L man is sued in an action, cither for a thing or personally in his own name, 
le is not compelled to give any security for the amount at issue, but only 
or his own pcison, that he will remain in the power of the court up to the 
ind of the suit. Sometimes this is committed to his promise on oath ; this 
hey call guarantee by oath {juratona cauiio). Sometimes he is forced to 
live his bare promise or security according to his quality and standing, 
J. 4t ^ t, 2.) 

On the defendant’s side, if anyone came in on behalf of another, he must 
n any case give security ; because no one is believed to be a fit defender in 
mother’s case without giving security. [If, indeed, the action is against a 
:oi^nitor^ the principal is ordered to give security ; but if against a procu- 
aior, then the procurator himself. The rule of law is the same with regard 
:o the tutor and the curator.] (J. 4, 11, I ; G. 4, loi.) 

Hut if it was in his own name that anyone accepted proceedings in an 
iction against a person, he was not forced to give security that what was j 
idjudged should be paid {judicatum solvt). [In certain cases this is 
jsually given ; these the Prartor himself points out. The reason for 
giving such securities is twofold ; it is given either because of the kind of 
action, or because of the person since he is suspected. It is because of 
the kind of action in an action for what is adjudged or paid on one’s 
behalf, or in an action involving a woman's character. It is because of the 
person, when the action is against a man that has failed, or whose goods 
liave been taken possession of, or posted for sale by his creditors, or if 
the action is against an heir the Prsetor thinks an object of suspicion.] 
J. 4, II, 1 ; G. 4, 102.) 

Agents under the Extraordinart Procedure. 

A procurator may be appointed without any set form of words, and 
though the opposite party is not present, and more than that, often without 
his knowledge. Anyone, indeed, to whom you entrust your case to manage 
opt defend, is understood to be your procurator. (J. 4, 10, i.) 
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Agency passed through three periods ; in the first, no agent 
was allowetU except in two or three cases ; in the second, au 
agent could be substituted in. court by certain «t>lenm words 
(cognitores) ; and lastly, without uny formality hy an ordinary 
mandate { procu stores). These last alone remain under Jus- 
tinian, and alter the introduction of tlie Jtxlra ordinary Pro- 
cedure. • 


Rights and Duties. 

A. Between the Agent and the cdhcr Litigant. 

1. Duties of ProenratiU* of Plaintil!' 

1. No per.<«m t an sue for another without showing that ho is 
authorised to sue. • 


All this appears more openly and most perfectly in the daily practice of 
the courts in the lessuns to ho learned from actual eases. 'I his proredure, 
we resolve, shall liokl not uni) in tins r«»}al cWy, luJt also in all our piovinccs, 
even althouj^h from want of skill the l«»nns now followed m.iy perhaps be 
didcrenl. For it is necessary that all the ptovinccs should Jollow the head 
of all our Stales — lhal is, lids ro).il city, and the rules il observes. (J. 4, 
1 h 6.7.) 

Exception'?. — Certain persons can sue on behalf of others 
without showijjg any exjuvs.s autluuaty, as a husband ibr a 
wife IJ, *Jl), a sou bir a fatlier (C. 2 , L‘b 12 ) ; so |>4irents 

for children, bridlier lor brother, patrons for freedrnen, and 
relations by inarriagi} for one anotliei* {(iffincH). (I>. .*>, d, .‘Jo, pr.) 
But such persons cannot sue agauist the wisliesof llie principal, 
even by oflVring sc cuiity i/c rotiK (I>. .‘5, 3, -10, -b) 

2. An tigeiit must give security {sutij<tluliu ile nifv) that Iho 
T»riucipal will cnduise his action, unless under certain circum- 
stances. 


But if it is throu^dj a prnnnntor th.at a suit is cither brought in or taken up 
in the character of plainiia’, uides*> a m.ind.ce is « nicrcd m tiic c<)urfe records, 
or the principal in the suit in person c(Jidnm-> in couil bis chaiaLtcr. of pro- 
curator, the procurator is c<jmpcli<*d to guc seturity tliat the j>rincipal will 
confirm what he doc^. T’he same [)raai(e h to 1 j<! observed if it is a tutor 
or curau^r or other such person that lia> undertaken the guidance of others^ 
affairs, tliat is bringing an action against any Uiroiigh a tldid person. (J. 

4 , 31 

3. The duty expressed hy the word deferuJere is to do that 
which the principal himself, if suing in liis own person, would 
do. Having once assanied the position of agent, one must ga 
oa unless refeased or removed by the autlmrity of the judge* 
(D. 3, 3. 35, 3.) Thus he ought to make answers to inW* 
rogatories issued on the part the defendant. (D. 3, 3, 39, pr.) 
• • 3 T 
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11. Duties of Procurator of Defendant. 

1. A*nyone can act as agent for a defendant without express 
authority. (O. 2, 13, 12.) If not authorised, he naust give 
security. 

But when a man is sued, if indeed he is ready on the spot to appoint 
a procurator, he can eiiSer come himself into court and confirm his pro- 
curator in that character by gfvinfj security in the set form of stipulation that 
what is adjudged shall be paid {judicaium so/vt ) ; or he may stay out of 
court and put out a security by which he becomes surety for his own pro- 
curator, for all the clauses in the security that what is adjudged shall be paid. 
Herein he is compelled to agree to a mortgage of his property, whether he 
promises in court or gives security outside it, so as to bind both himself and 
his heirs. Another guarantee or^security, moreover, must be put out for 
himself personally, that at the time sentence is pronounced he will be found 
in court, or that if he does not come his surety will give all that is contained 
in the condemnation, unless there is an appeal. But if the defendant from 
any reason whatever is not present, and some one else is willing to under- 
take the defence, no dififcrcncc between actions for a thing and against 
a person is to b# introduced, and he can do so if only he furnishes security 
for the amount at issue, that what is adjudged shall be paid. No one, 
indeed, accordmg to the old rule, as has already been said, is understood to 
be a fit defender in another’s case, unless he gives security. (J. 4, 11, 4-5.) 

The ptipulation judicafum solvi iniiRt be given at the begin- 
ning of tbe Ftiit ((^ 2, r>7, 1); it included three clauses, de re 
judicata^ de re defendeuda^ de dido malo. (D. 46, 7, 6.) The first 
clause pi'Dvidcs tlint the agent shall pay whatever sum is ad- 
judged, the agent being entitled to the same indulgences as tlie 
principal debtor. (1). 46, 7, 1 ; D. 3, 3, 51, 1.) The second 
clause, de re defendenda^ provides that the agent shall take all 
proper Btej>s for the conduct of the action {recte defendi), (D. 5, * 
1, 63.) By this clause the agent bound himself to proceed with 
the cause even if the defendant could not be summoned (as a 
consul, D. 46, 7, 12), or became insane (D. 46, 7, 3, 8) or insol- 
vent (1). 3, 3, 76.). Under the third clause, the agent bound 
himself to refrain from malieituis injury to the subject-matter 
of the dispute. (D. 46, 7, 19, 1.) 

2. The agent must take all proper steps to conduct the 
suit. 

If the agent himself gave security, lie could not be compelled 
to carry on the litigation to judgment ; he could stop when he 
pleased, and leave the case undefended ; but he lost the sum 
promised, and his sureties could be sued for it, if the plaintiff 
had ‘required suretiea. (D. 3, 3, 45; D. 3, 3, 44.) If, however, 
Xkoi the ageut but the principal defendant gave security, the 
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Pr»tor compelled the agent to act (D. 3, 3, 8, 3.) But even 
in this case the agent was allowed to withdraw if there* was 
any adequate excuse. (D. 3, 3, 0 ; D. 3, 3, 14 ;*D. 3, 3, 5.) 
Even, however, with the best excuse, an agent was com* 
pelled to go on if his refusal wimld expo^^ the plaintiff to 
injury. (D. 3, 3, 12.) 8uch questions^ Infwever, were in a 
peculiar degree questions for tlie discretion of the Pra'tor, 
according to the circumstances of the case. (U. 3, 3, 13 ; D* 
50, 17, 85, 2.) 

B. Between a Litigant and hia Agent. 

The relation between a litigant and his agent w’as governed 
by the rules of mandate. I'he agents was a]»j)ointed to conduct 
the proceedings up to judp^nent (iu lilnn) ; to that ho was 
limited, and eonld not, th(*rofore, give a diseharge. Hence, if a 
defendant offered to pay the money due Itf-fue th-o litU conte^^ 
iaiio^ the judge ordereil the money to be depositi'd in a temple; 
and if the case were carried further, he aeipiitted ths defendant. 
(D. 3, 3, 7^ 3.) Again, if the agent did not properly fulfil Ids 
mandate, he had no claim to compensation fi>r his outlay, 
according to the general rule governing mandate. (l>. 3, 3, 43, 
4 ; C. 2, 13, 5,) 


IXVKSTITIVK Facts. — 'fhe investitive fact was either mandate, 
or such ficts as would constitute the agent a uf<jotioruin penlor. 
One party cannot have more than one agent, the appomtment 
of a second operating as a recall of the first (D. 3, 3, 31, 2); 
parties c<mJoineil in a suit, Imving separate interestH, could 
<iniploy separate agents. (D. 3, 3, 12, »» ; D. 3, 31, ].) 

Certain persons were not allowed t»> act as procurators. 


There arc fuitlicr dilatory exaptinnex arising from the stattis of the 
person, sucli as iho-^c taken to a prtx urator ; as .hen one wislics to carry 
on an ac;ii)n tlirou^h the a"cnry of a sol her or a woman. .Soldiers are not 
allowed to take proceeding's a> procurators, nf>t even for a father or a mother 
or a wife ; no. not even un<ler a sacred rescript. Their own matters they 
may look after without any tifi'cncc a;.%imsl cljsciplme. lint the exuptioncs 
that in old iime-> were arra>cd ajjamst procurators because of the infamy 
either of tJ)C principal that apf)oinicd them, or of tlic procurator himself, arc, 
as w'c have cle i 'y seen, not at all common in trials. We have, therefore, 
enacted that tlicy shall entirely cease, lest disputes as to them should spin 

out the discussion of the actual matter at stake, (j. 4, 13, 1 1.) 

• * 

Tike defenee of enoibur wm «on»t<lur«;d a duty fit only for men. (C. 2, 13, 18.) 
Tht» n woman couM not act an ei;'ent f«r her hushand e#bn in bin alMenco ; « woman 
cooldi roe only when her own intwrent w'oji^eonoernoil. (C. H, 13, ■< ; Paul, Hent. 1, 

But daugbien were allowed to act fur their parenU, if these were ill or aged, airo 
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if they could get no one else to act for them. (D. S, 3, 41.) The objection could 
not be Ikdcen after the liiit contc»tatio. (D. 8, 3, 57, 1 ; C. 2, 13, 13.) 

A slave could^ in one case only act as agent — to bring the interdict unde vi on 
behalf of an absent master. (C. 8, 8, 1.) 


Divestitive Facts. — Procurators, in one respect, however, 
were exempted fr8m the rules of mandate ; an agent, even 
after the death of his •principal, could cany on the lawsuit 
to its termination. (C. 2, 13, 23.) The reason may be found 
in the formula given by Gains. It was the name of the agent, 
not of the principal, tliat was introduced in the condemnatio. 
The formula was in effect this : if A. owes money to B., 
the judcjt. sliall condemn A. to pay the amount to C.” What 
ha}»pened tf) B. after the forthula was given became thus entirely 
irrelevant to the judgment that the judea: could alone pro- 
nounce. The agent became, in a sense, the litigant {quasi 
dominns litis). (C. 2, 13, 23.) Tliis idea survived the use 
of formulae^ and the rule was established that although before 
the lili.i couteslatio a litigant cmild change his agent as often 
as he pleased, yet after tiiat event tlie agent could not be 
changed. (D. 3, 3, 1(1.) This stringent rule was iuconvenient. 
While the fcnnnla system was in f )ree, the only way tliat an 
agent coidd be changed, <»nee his name was down in the 
foruiula (i.r., after the lit is coutrstufio), Avas by’ the proceed- 
ing of rcf^tifutio in intrqrum — by going back to the Prcctor, 
and, on iciaking out an adequate case, obtaining a neAV formula. 
Under tl le e\tra(»rdinary pn)cedure this proceeding Avas un- 
nccessaiy, but still no change anus alhn»’etl, except by the 
aulliority of the judge, after hearing tlie reasons pro and conr 


(1). 3, 3, 17 ; (I 2, 13, 22.) If, hoAvever, Hie agent hud interfered 


without t]u‘ exi»ress mandate of the priiuii)al, the principal had 


a right, Avithout shoAving reasons, to dismiss him, and take up 
the suit himtelt: (D. 3, 3, 27.) 


AdA’OCATES (j 

The parties to a suit could either conduct their causes 
selves, orenqdoy advocates to do so. 

A contract made between a client and advocate with respect 
to his remuneration A»’as void.. (D. 3, 1, 9, 3.) But an advocate 
Obuld accept a honorarium^ in later times fixed at 100 aurru 
(D. 50, 13, I, 12.) Those fees could* not, hoAvever, be recovered 
by Alie heirs (»f an advocate. (D. 50, 13, 1, 13.) If the advocate 
failed to plead a eause for which lie accepted a honorarium^ he 
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was obliged to return it if it was his fault (C. 4, 6, 11), bnt 
otherwise not. (D. 10, 2, 38, 1.) , 

Every advocate before beginning his pleading was required 
to take an oath not to p(*rvert justice tlu'ough excessive seal 
for his client. (C. 3, 1, 14, L) 

PART III.— EXKCUTION Otf JUDGMENTS. 


A. PUOCEEDIXGS TO DKTEUMINF, THE EXISTENCE OF K 

JuDGMEN’T Debt. 

The judgment of a juihw may be regarded ns in a sense 
the natural tiManinafiou of a Ibunati ('ivil 'Frial, 'Fhe suit 
begins in a feigtied quarrel, and tlie judgment determining 
wliieli is light and wliieli wrong may be saiil to dispose c»f it 
altogetlier. Ibit suj»pos(* a del* ndant relus(*H ti» obey a judg- 
ment. In tliis ease llie ]»roeet‘tliiigK take a new departure. 
The snceesKfiii ])laint ifl’ must again seizt* llie tb lrndant and take 
him btdbre the Prador, this time to preba’ not Ills original cause 
of complaint, bnt a new one, — tliat the (bdemlant refuHeH to 
satisfy tin' judgment given against liim. llema-, without miudi 
impropriety, the ninv proeeedjng.s are called an “aidion,” whereas 
in iinMlorn systems of law it w<m]d l>e erroneous to speak of 
the 8tej»s taken in cxeention of a jndgin' nt (»f a court ns in 
anv reasonalile s' use a new action. Jbit in tln^ Ibiinan law, 
uinler the Ho-calii-al Ordinary Proee<iure, the judgment was not 
the judgment of a court ; ir was the judgment of a private 
individual, an referee or arbitrator. 3'here was nothing un- 
reasonable, therelbn-, in requiring fi plaintiff to sriti.sfy the 
Pnetor that lh(! judgment was right, bebue tljat magistrate 
would assist him with the eoenive lutlioritv of the State. 

y 

Ac(*(»rdingly. just as in the first instance, tin; complainant went 
before the ihmtor and asked him to iriterp(»K(.* his authority to 
terminate a dispute by giving a judrx ; sr», if the defendant 
disputed the judgnK'iit (>f t]ie jxdrjr, the plaintiff mnst again go 
before the Pioetor to jirove the legality (.f the jmlgnnuit, and 
on proof thereof to obtain the assistance (»f the State to compel 
the obedience of the defendant. We can tljus understand why 
the pnjceedings takic*n in execution (>f a judgment were called 
actio, * not merely under the earliest form of jirocedun- (actio per 
manue iitjectionem), but under the Jatetfl (actio judicaii). What 
gives greater colour fo the use ot the word is, that a judgment * 
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Wtt« not the only ground upon which such an action conld be 
move^, but the same proceedings could be taken in cases 
where no judgment had been given. 

L Actio per manuB injectianem. 

The action prr manus injectionem (by laying bands on a man) might 
equally be brought in bases where this proceeding was provided for by any 
statute ; as in the case oV a ipan judged a debtor, by the statute of the XII 
Tables. The action was of this sort : — the man that iook proceedings spoke 
thus : — “ Whereas you have been judged, or condemned, to me in ten thousand 
seitertii^ which hitherto you have not paid, I, therefore, because of that debt of 
ten thousand sestertii judged doe, lay hands on you,” * and at the same time 
he grasped some part of his body. The man judged a debtor was not allowed 
to shake off his hand and to take proceedings a^ere) to defend himself, 
but he gave a substitute {vin(icx\^.\\\o used to conduct his case for him ; or 
if he did not, he was led by the plaintiff to his house, and was put in chains. 
(G. 4» 21.) 


The object of the proceedings is to legalise arrest. It is not 
the magistrate that executes the judgment; it is the idaiiititf 
that seizes tl/o detbndant,. and appeals to the magistrate for 
support. The defendant is obliged, if he cannot satisfy the 
judgment, to go away as a ])ri8oner with the plaintitf. A pro- 
vision is, however, made for the case where a deleiidaut dis- 
putes the fact of any judgment having been given, or alleges 
that the judgment exceeded the powers of the or was 

flagrantly illegal (nenfentta intllitts momenii), or tliat judgment 
had been satisfied. (D, 42, 1, 4, fl.) The defendant is allowed 


to defend the action, not in jierson, but by a substitute {v index). 
It is impossible not to be struck with the similarity of these 
stej)8 to the ]>roeeedings iii a suit for freedom. Naturally a . 
slave claiming freedom was not alb>wed to sue by himself ; bnt 
why should a freeman whose freedom was attacked be unable 
to defend himself, and be compelled to go into slavery unless 
ho got some one willing to take upon himself the risks and 
costs of the litigation i Whatever may have been the reason, 
the rule is the same when a judgment creiiitor demamls the 
person t»f his debti»r as a slave, on the ground that the judgment 
has not been satistied. Tlie debttu* must find a substitute 
(vindex), who thereby makes himself respoiK^ible for the 
payment t»f the debt, if it should prove that there was a valid 
judgment, 

Mr Pv >sto suggests that in default of nj>peararice, in pro- 


fu vnhi juniieatus fire damtiatus t» usUrtium X milia quae ud hoc 
o6 ram nm ryo tUn irsterCium X mtiium /udteati atanum 
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oeedings under the XII Tables, the plaintiff could at once 
proceed per manue injectionem, Thw cannot, however, ba relied 
on as certain. , 

The proceedings by arrest had the advantage of being 
speedier than a submission to arbitration, and we accordingly 
find that the convenience of the remedy cayled it to be extended 
to certain other cases, where a special obloquy attached to the 
non-payment of debt. 

Afterwards certain statutes on certain other f*roiinds granted mitMus 
injntio against certain persons as if they hail been judged debtors {pro 
judicato). Tl>e lex Pttbliiiay for instance, granted it against a man for whom 
a surety had paid out money, if within the nc\i six months after the money 
had been paid out for him he did not i|>ay the surely. Tlie lex Furia di 
spojjsu (on suretyship) also granted it against him that had exacted from a 
surety more than his proportionate |jart. And in short many other statutes 
in many cases granted such a proceeding, 4, 22.) 

There were other statutes, too, that in many lascs in which actions were 
granted against certain pci sons, established ccitain proceedings per manus 
injcciioneuiy but simple, not, that i", as rf one wcie judget^ a debtor. The 
/cr , on w ills;, for instance, gi anted it against the man 
that had taken more than live huiulied on acroimt of legat les, or as a 
gift in prospect of death, unless, indeed, he was cxieptcd from the statute, and 
so might lawfully take moie. 'I lie lex Mittaa, also, against iisuicrs, settles 
that if they have exai ted usury, the pioiecding against them for its return 
shall be per viauus tiijeitieiiein. (I. 4, 2-,.) 

Under these statutes, and .ui\ luher like ones, when proree<lings were 
taken, the an nscil might KiwIuIIn sh,d;e ofi rlie hand and difeud himself 
at law’. For the p^iiniiff in the aiiual <uho did not aiW this w'ord 

“ as if judged a debtor,” but named tlie gn»uiid on w hl( h he |>ro< eeded, and 
spoke thus “lieiameof that I l.i\ hamU on \ou.’' 'I hose, lioaevcr, that 
were granted a proceeding as if a man weie judged ;i dcbtoi, n.iined the 
ground on whiih they profee<b*(l .md bioughl it in thus : iteiaiisc of that 

1 lay hands on you as if judged .1 debior." I am not indeed umnindfid that 
in the form under tlic Itx I^una tc .tamcftttiria the word “as d judged a 
debtor” judindo is inseiicil, altliougli n »l in the actual statutes. But 
this seems to be done on no pniu iple. Hi 4, 24 ) 

Afterwarils b> ilsc lev Pi Wtllix , w ith the ex* ej>!if)n of the man judged a 
debtor, and <d him for whom a debt had been paid, all the fathers against 
whom proceedings were taken //</* ni.tfun ihjePt<>ttem were allowed to shake 
on the hand and to take proc eedings to defend tliemseUcs. 'I'lie man judged 
a debtor, therefore, and the man lor whom mom y wa^ laid out, weie bound 
even after this statute to give a sccuiiiy .index.,, and if they did not give 
one, were led to the plaintiff’s house. (i. 4, 2 3.; 

II. Actio Judlcati,^ 

All this, therefore, was always observed so long as the /r;vr actiones were 
in use. Henrc in our limes the man against vjiom an artion for a debt due 
under a judgment or for money paid out is brought, is rompclled \d gv 
security that the debt due under the judgment shall be paid. (G. 4, 25;) 
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As a rule, in the actio judicati^ no question of fact could be in 
issue tbetween the parties ; if the defendant urged that the 
judgment wa^ null or void, the Prsetor determined the question 
in accordance with law. But if the defendant urged that he 
had satisfied the judgment, an issue of fact was raised, the 
determination ofwft^ch was probably referred to a judea:. For 
after judgment either the defendant may have paid the sum 
due, or the plaintiff may have released him. The form of 
release was by mancipation {irnaglnaida ^olutio per acs et lih^'ani). 
<G. 174.) 

The change mentioned by Gains from the actio per manus 
injectionem consisted in the substitution of a surety {ccnitio 
judicafwn eolvl) for a rinJe.v, 

J. By and against whom the actio judicati may be bronglrt. 

Only tl le actual plaintiffs or defendants, not their agents, can 
sue or be sued in this proceeding. An agent cannot enforce the 
judgment he Jias obtained (although tlie condemnation stated 
that the money was to be pjiid to him), but it' tlie principal 
became insidvent, he could ap])ly for ])ayment of his expenses 
out of the proceeds of the judgment. (1>. 3. 3, 30.) 

So neitljer can an agent for a d(Tendant be required to 
satisfy the judgment, unless he underto<4v the defence without 
the autlu'rity of the detendant (I). 4«, 1, 4), or was the real 
defendant {jn'oeavdittr in rein suam), (lb 3, 3, 01.) It may be 
brought by and against the heirs of the parties, (1). 4:?, 1, 3,3.) 

2. The object <’f the action was to obtain payment of the 
amount contained in tlie judgment, but in special cases the 
defendant could require the jdaintiff to be content with 
adequate surelies, (D. 42, 1. 4, 3.) 

In the time of Gains, the defendant, if condemned, had to pay 
twice the amount of the judgment (G. 4, 171), altliough from 
the omission of this case in the corresponding section of Jus- 
tinian (J. 4, 3, 23), we may infer that the penalty of double 
damages had fallen into disuse. 

After the time alh»wed for payment interest at 5 per cent, 
was exigible (0. 7, /)4, 1), beginning after four months from the 
date of the judgment in the time of Justinian ; or if an appeal 
was allowed, from the dismissal of tlie appeal. (C. 7, 54, 2.) 
Interest was allowed only on the principal debt, not on the 
interest, if any, given by the judgment, according to the nile 
that impound interest usuraruni) was unlawful. (C. 7, 
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3. When the acHo judicati could be brmip^ht. 

The time allowed lor payment of a judjrment debt wtis bv 
the XII Tables thirty days, extended afterwards t»» two months, 
and finally by ^Justinian to four montlis. (C. 7, at, ;V) But the 
magistrate had a disc4-oti(»nary power to hasten or delay the 
time according to circumstances. Tims in, judgments for ali- 
ment no delay was allowed, (D. 42, 1, ^.) 

B. PnOCKEDTNOS TO ENFORCE Jl-DOMENTS FOR PROPERTY. 

Tn the proceedings for r(*coverv of property under the 
actiones, the form of judgment was to the effeet that one of the 
piirties was right in saying he trns owner. In eflect, the 
judgment determined the <piestion (d‘ ownership. It follnwed 
that the ]>oKsesS(»r, if jmlgment was given against Imn, wrong- 
fully held wliit belonged to another: and it In* refus» d ti) go 
out, might be ejected by the fore(‘ at the eouimand of the 
magistrate. Under the Jonnnht system tlM‘ tpiestitm of (»vvner- 
ship res(»Ived itself into a peeiiniary condefimation, but one 
can scarcely doubt that, in the last resiat, if the money 
wore uc‘t paid, the owner wmild be put in poss»*ssinn of his 
own. At all events, under tbe Ho-eal!(*d E.\t raordijiary Pro- 
cedure, au owner on establisliing liis tith* was put in posses- 
sion by tbe armCil liitervent iiui (»f t!ie Stat(‘ {maim milltari). 
(D. G, i, GH). 

C. PlIOCKEmNOS TO ENFORCE .IrPCMFNT T>EnT.«?. 

The simpic, and as it seems to ns, o])vions imsb* r>f execnfing 
a judgment, is to seize the piMj»erty of the fbbtor ami sell 
it. For rea.';oi)R that do not apjiear on the surface, iliis plan 
did not oeenr to the early Romans, ain' \^aH m^t indeed em- 
ployed until a late period in the Empire, d’he ordy way of 
compelling satisfaction of a jmlgment tieht, known to tlnj early 
Roman law, was to seize the d« btor as a slave. Hence a strange 
anomaly. It n.us" have seemed either an extraordinary stretch 
of tyranny, or rank sacrilege, to touch a mriri H projn rty. Ujt to 
seize his person, and keep him as a slave, appeared the most 
natural thing in the world, Tiie first known jirocess of execu- 
tion was thus directed against the ]>erson <rf' the debtor. By a 
natural transition, the Uomaii law passed 4o e.xecution by sale 
of the universal succession cd* a debtor, and, last of ail, 
sale of particular pieces of property. 
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First Epoch — EXECUTION AGAINST THE PERSON. 

Aulus Oellius gives an account of the old process of enforcing 
debt. We have seen from Gaius that a debtor was allowed thirty 
days to discharge a judgment debt before he could be ari’ested. 
If he did not pay^^or find a vindex to dispute the judgment, 
he was carried off by the creditor in chains. At this point the 
debtor was said to be addictus, in arrest, but not in slavery ; 
for if released, he did not become a freedman. He retained his 
status as freeborn {ingenwifi). After being assigned {addictus) 
to the creditor, the debtor was kept in chains for sixty days. 
During this period, on three successive market days (nundinae)^ 
the creditor was required to bring his debtor before the Preetor 
and proclaim the amount of the debt, to give an opportunity to 
his friends to discharge the debt and release him. On the third 
occasion the debtor was killed, and his body divided among the 
creditors, orjie was sold into slavery beyond the Tiber. The 
words of the XII Tables have been given, p. 18. 

Aulus Oellius remarks on the exceeding barbarism of the 
Xll Tables in sanctioning the killing of del)tor8, and dividing 
their bodies among their crtMlitors. So Quintilian speaks oflit 
as a law that had fallen iiit(» desuetude. Botli Tertiillian atd 
Dio Cassius refer to tlie same tradition. Many authors have 
felt unable to ladieve that tlie account is correct. It is not 
merely fhat the remedy is cruel, but that it is absurd. We can' 
scarcely conceive a state of society where men should entertain 
such a consuming hatred of debtors, as to be satisfied with 
nothing h‘ss than their lives. However that may be, it is 
certain that tlie ordinary remedy, within the historical period, 
was not by killing a debtor, but by keeping him as a slave. 

The execution of judgments, by seizing the person of the 
debti>r, may be compared with the surrendtr by a master of a 
slave that has et»mmitted a delict {nojralls dci/itw), Wlien a 
slave, a son in or a wife in tuami^ eomiuitted a theft, or 

damage, or other injury, the master, father, or husband respec- 
tively were bound to pay coinpensiition or give up the offender. 
Tlie (»fl\‘nder was surrendered by nianeipatiun, and was held in 
mancipio by the aggrieved party. If, however, an injury were 
done by the master himself, practically- the same alteruative 
was presented to him ; he must either piy compensation, or be 
tak^n as a slave. The idea is the same, and there is but little 
difierence even in the form. Oi'igiually there was no distiuc- 
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tion betTreen slavery and nMncipitunf as we may lather frem 
the name mancipta^ often applied even in the Digest to slaves. 
Moreover, one of the explanations, and not the Ipast probable 
of next, is, that they were freemen who sold themselves as secu- 
rity for debt. Nor is it difficult to understand why a debtor 
should be taken as a slave. The reason is sfliiply this, that if ho 
would not pay he must work. Free laWour was not an institu- 
tion of ancient society, and the only type that the law could 
follow was that of slavery or niaticipium. 

Another circumstance deserves attention. Throughout the 
proceedings described to us by Gains and Aldus Gellius, it is 
not the Prmtor, as representing the State, lliat takes the 
initiative ; it is not his oflleers that^arrest the debtor. It is the 
creditor that seizes the debtor, and calls upon tlu^ Prcetor 
to sanction the arrest. From first to last, the law interferes 
only to moderate the severity of creditors ; to take precautions 
in the interest of debtors, so that no man may seize another 
and keep him as a slave on a false prete.xt of debt. Tliu pro- 
ceedings are essentially a ]>rivate act of force legalised and 
restrained by law. Just as the summons, in its lust stage, was 
purely a ]>rivate act, in which the law sim]>]y made the c.xereise 
offeree lawful, so in the execution of a judgment the law goes 
no further than to rel’use to shitdd a dehf(»r from his creditor. 


It says in efl'ect, the law cannot give you pro1«.a tioii against the 
arrest of your creditor, ho long as a judgment n iuains against 
you unsati8fie<l. 

About RC. an act was passed commonly called Icjr 

*Poettlia Pujnriu, abolishing lh<* vtxutn, and fioiii this date pro- 

bahlv we niav reckon the ruh^ of law that lihertv is inalienable, 

• * • 

Whether this law, which put an end to the voluntary aliena- 


tion of personal freedom, also extingi islierl its involuntary 
alienation through the execution of judgment debts, is un- 


certain ; a passage from Varri» app<-aring to indic-ato that 
the latter change was reserved to the time of Sulla. However 


that may be, it is certain that during the later Hepuhlic a dcht<»r 
could not be taken as a slave to satisfy a judgment debt. 'JJie 


imprisonment of the debtor in a public prison took tin.* place of 
his reduction to slavery. (C. 7, 71, 1.) It was an ( freiice 


(injuria) to prevent food and bedding being taken to an im- 
prisoned debtor (D. 42, 1, 34), but we find no truce of an 
obligation on the part of the creditor to find him food, j^oni 
which it may with sdine probability be suspected that iho 
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imprisoned debtor was bound to maintain himself. Finally, 
Constantine (A.D. 340) abolished imprisonment for debt, unless 
the flelitor were contumaciotis. (C. iO, 19, 2.) 


Second Epoch— B ankruptcy, or Sam op a Debtor’s 

.Universal Succession. 

Festus (p. 70) observes that a free person .given in mancipio 
to another is capite deminutus. His new master became his 
universal successor. But there were two kinds of universal 
succession — to the living and to the dead. A universal succes- 
sion to the dead was taken, so to speak, for a moment of time. 
All that the deceased owned, all that he owed at the time of 


his death, passed to his univei'sal successor. But a universal 
succession to the living had two faces, one looking to the past 
and suinined up in the moment of the succession, the other 
looking to tile future. The universal successor of a living 
person obtaificd not only everything up to the moment of the 
succession, but all that tlie jierson he succ’oeded to could ever 
subsequently acquire. This was the case in succession by 
muncijiation : a person given in mancipio not only lost all his 
c.xistiiig rights, but was disabled from acquiring any new rights. 
It swe})t away at one stroke both the past and the future of 
the debt(jr. Now the great point in favour of a debtor, by 


making Jiiin a banknijit or sellijig 


his universal succession, was, 


that while taking away the past, it left him the future. 


This change was due to the Prietor, who found ready to his 


hand a model to follow in the ancient wiio honorum. Thq . 


State, fi)r its own objects, felt no scrn[)lo in selling out a man, 
altlumgh it did not venture to touch a man’s ])ro]>erty merely 
to satisfy a private debt. The wv>rds sectio, sectores^ seem to 
have been applied from the circumstance that the purchaser 
sold the goods that he had bought in smaller quantities. 
(Festus, p. 3o7.) The lectio was the purchase of the universal 
succession to a person eondemned or ])roscribed. The purchaser 
acquired the Quiritarian ownership of all the property belong- 
ing to the j)ro8cril)e(], the sale taking place under the spear 
hiuta)^ tlie symbol of Quiritarian ownership. 


He that has boa^^ht a man's fi^oods at a State sale, has set forth for 
him an interdict of the same sort, called sectorium ; because scctcrts is what 
thos^ are called that deal iit j^oods bought at a State sale. (G. 4, 146.} 

A. Bankruptcy against the Will of the Bankrupt. 
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I. %ii Vtfidxixo IlonoTum^ Actio 

1. When a debtor departs from tlie jurisdiction, leaving no 
one to act for him, or conceals himself to avoid Wgal proceed- 
ings, he is sold up, (G. 3, tSJ) 

The execution of a judgment debt by arrest and onslavoment 
of the debtor was a very strong measure ^J'ben it eouKl be em- 
pldyed, but it was exp(»sed to the drawl)aek that tlie debtor, by 
avoiding his creditor, might deprive him of all reinoily. Just 
as the old law of summons made no provision for the case of 
deliberate concealment, so in the execution tif a judgment debt 
the debtor was safe if ho lv<‘pt out of the way of the creditor* 
The creditor could not totuh his property. 'J'he olil law, while 
thus extravagantly sev6M*e againsS impecunious dehtors who 
had not the means of evading prt»eeKs, Avas impotent against 
solvent debtors, if they ctmld av<*id a persoufd enctitinter 
with their eredit»tr. It was with the last evil that the Ihmtor 
dealt. When a debtor kept out of the way. h^ granted his 
creditors an entry on liis joi'perty (misslo in j>(>sHvssinnem), 
This step was of the nntiin* of an arrest of property. It cut 
off the debtor than all right to enjoy liis pr»>perty (lb t’2, 4, 7), 
and gave the creditors a right of control and inanagi*ment. 
(I). 42, 5, S, 1.) 'rite crediloi-K bad a right to grai»t reeeijits to 
the debtors of the estate (O. lf», ami to the inspection 

of documents, but not to t.nke <• »pies. (I). 12, .0, />.) Once 
in possession (lb Id, 7, 2d, 1), the <rediliM>i had the' light of 
mortgagees only, not of owimu.s. (I). l.*b 7, 2d, pr.) 4 he arrest 
is maintained until tin? d< btor jlnd.s seeunty to cmifest the 
claim of the ereiiit»>r. (I). 42, ,0, din; eiediiturs must 

account lor all the income that they may or ought to have 
obtained (D. 42, o, lb tJb ii'id they are enlilkd to the expenses. 
(D. 42, o, lb*'.) 


In like manner, too, the piiri hns^T of the ^ornls prnrecds rin the fiction 
that he i& heir, i'-ut in some caM ', it ;s usual to [uoierd in anoihei fa hion 
namely, by taking hi-, statement ai < I mn fioin the ))crM-n of the man whose 
goods he has puu liai.(.‘d, .md then ( lian;;iiig the (onilcmnaUon into Ins own 
person. 'rheefTect of ti.is to coiultum Ins opponc.m to pa) him, on the 
score that the thing-, belonged to tlic in‘o]\cnt, or that the (U-bt u.iji due to 
the insolvent. This form of action is called lUtliii tna ; liccause it was 
draw’n up by the i'raet*»r I*ubhuj> Utiulius, wiho is said to iiavc bimight in 
also the forced sale of goods bonontm vauiitw), (G. 4, 35.; 

2. The Sale. 

rf it is a living man whose goods arc be ing sold, the Fractor orclcrsSthcm 
W be kept in possession, aind noutes to be posted during thirty successive 
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days ; but if it is a dead man, fifteen. Afterwards he orders the creditors 
to meet,* and out of their own number to elect a manager (ma^ster)] a man, 
that is, through the goods are to be sold. If, then, it is a living man 

whose goods are being sold, he orders the terms of sale to be prepared 
within ten days, if a dead man within five days ; and within forty days more 
in the case of a living mfn, or twenty more in the case of a dead man, he 
orders the goods to be made over to the buyer. The principle on which the 
forced sale of goods is by the 'i^raetor’s orders more slowly completed in the 
case of living men is, that for living men care must be taken that they should 
not readily suffer forced sales of their goods. (G. 3, 79.) 

Theophilus (J. 3, 12, pr.) gives some additional particulars. The first step taken 
by the creditors was to get the custody (pogsetsif)) of the debtor’s goods. Next, after 
a delay of thirty days, tiiey select one of their number, called a ningigter, whose name is 
submitted to the Praetor. After his appointment, he causes a notice to be issued in 
these words : — “ So and so, a debtor of ours, has committed an act of bankruptcy ; we, 
his creditors, are selling bis property ; let anyone that wishes to buy come forward. ” 
After certain days n third ap]ilicaiioii was made to the Proctor to authorise a sale and 
settle the dividend, the sale being in tliis form, that the purchaser offered the creditors 
a certain pr<iporti(m of their debts ; as^ for example, one-half. After this authority 
was obtained, another delay was allowed, and finally the buyer was vested in the uni- 
versal succession of the bankrupt by the adjudication -of tlie Prjctor. 

This forced sale released the debtor from all past debts. 
In respect of any cause of action arising before the missio in 
poBsessionern, the debtor could neither sue nor be sued, unless he 
had acted fraudulently against his creditors. In this case he 
was subjected to an action as a punishment. (D. 42, 8, 25, 7 ; 
G. 1, 155.) Dnt the debtor, although released from his debts, 
was hencefortli infamous (Cic. pro Quint. 15 ; G. 2, 154 ; C. 2, 
12,11), and was not allowed to defend any suit unless he could 
find sureties. (G. 4, 102.) 

Rights and liabilities of the purchaser. 

Neither to a bonorum possessor nor to a bonorum emptor (purchaser of an 
insolvent estate) docs property pass with full rights ; it become', his only in 
bonis. His tx jun (Juifitium it can become only after it is acquired by 
usuisapio. Sometimes, however, the purchasers of insolvent estates cannot 
acquire by usucopit\—\{ namely (G. 3, Sa) 

Again, debts due to the man whose the goods were, or debts he himself 
owed, neither the bonorum possessor nor the bonorum tinptor in strict law 
owes or has owed him. In all matters, therefore, they both take proceedings, 
and are sued by utiles ai Hones, which we wdU put forth lower down. (G. 


The buyer enforced his lights to the property of the bankrupt by an interdict. 
(0.4,145.) 

II. Curatortes bonortnn digtrahendorum, 

B' a Senatus ConsuUnni a different mode of proceeding waa 
instituted in the case of persons of high rank — a senator or his 
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Wife. A curator instead of a maphtev was appointed, for the 
purpose of avoiding' a loss of exiittimatto. (D. 27, 10 , 5.) •The 
curators took possession of the property of the delHor, and sold 
it in lots as might be most convenient, tlie debtor being released 
only to the extent to which the assets went. The universal 
succession of the debtor was not disposoif of, aiul time his 
existimalio was untouched. In the caife of other persons the 
creditors could resort to whichever method they ]>leased. 
(D. 27, 10, 0.) The curator was np]>t)inted by a magistrate of 
the highest rank. (D. 42, 7, 2, 4.) Several curators iniglit be 
appointed, in wdiieli case each ciuild sue or bo sued for all. (D. 
42, 7, 2, 2.) Aft or Uiocletian, the ^old system of appiunting 
magistri went out, and curatcu's were appinnted in every case. 

There were bcfiuc llic .i fore >.1 id kind of surcc^^sion other kinds also of 
universal succession, Sudi was the s.ile of j^ootU brou^iil in f- r selling, 
with many roundabout formalities, the K<’»»ds of a debtor. It was in place 
when the ordinary procedure {)udLtii ottihiana) was in i^sc ; but when 
later limes used the extraordinary procedure, then with the ordin.iry pro- 
cedure the sales of j;oods, too, died away. Ci editors arc now allowed by 
the judge, in virtue of his office, to lake po'.sc.^sion of the goiuls, and to 
dispose of them as they think acKaniagcous. All this will more j>erfcctly 
appear in our larger book, the Digest. (J, 3, 12, pr.) 


B. Bankruptcy on the application of the Bankrupt {CfBnio 
Bonorum), 

The Pnetor did not intorferc to mi iti* < 1)0 l*.t of the debtor 
who was unable t<i pay, altlurngh he interfered in favotir of the 
, creditor whose (h litors conld, but would not pay. That amelior- 
ation of the civil law seems to have boon ttio much for his 
power, and accordingly we find relief first given by legislation, 
probably in the early days of the Empire. The intiaMluction of 
bankruptcy as an alternative to personal arrest and imprison- 
ment is ascribed a lex Julia, ((!. 11, 7H.) 


Let us look also to the kind of succession that is open to us under the 
sale of goods of an insolvcnL Men’s goods arc sold either when they are 
alive or when they arc dead. When they are alive, as m the case of those 
that go into hiding to defraud their creditors, and being absent do not 
defend themselves ; or in the case of those that surrender their go<ids under 
the /ex Julia; or again, in the case of debtors under a judgment after 
the time that i.s allowed them to get the money ready, partly under the 
statute of the XII Tables, partly under tlie Prartor's edict, is m>w past 
When they arc dead, as when it is certain that they have no heirs^ nor 
h<m&rum pcssessores^ and that no other lawful successor is in existence * (G. 



It is not k&owa whether this enacttnent i» to* Jtdihs 
CaMiar or to Augustus, but if to* the latter, it was probably as a 
general measure following up- a precedent set bj tbe former*. 
When Caesar was Consul (B.a 48),. he obtained an enactment 
that debtors, many of whom were roined by the civil war,, 
should get rid of their debts, by transferring their property to 
their creditors at the price it Wiould have fetched before the- 
war. "The lex Jxdia permitted a debtor to surrender his pro- 
perty to. his creditors in lieu of execution against his- body- 
(C. 7, 71,.!.), The Tabula Ilerachensis declares a person incap- 
nble to sit in the Ciuia who has made a suiTender qf liis estate- 
That table is very probably a municipal law. of the time of 
Julius Csesar. Such surrender, moreovei\ did not entail infamy 
(C. 2, 12, 11), but it did not release the debtor from liability,, if 
he could afterwards pay without leaving himself in want (D- 
42, 3, 4.), 


Against a mm, too, that has surrendered his goods to his creditors, if he- 
afterwards acquires anything that yields a suitable profit, fresh proceedings 
may be taken by his creditors ; but only for what he is able to do, since it 
would not be humane to condemn for the entire amount of his debts a man. 
despoiled of his fortune. (J. 4, 6, 40.) 


Hence a small allowance made to a bankrupt for his main- 
tenance could not he seized by his creditors. (H. 42, 3, 6 ; 0- 
7, 72, 3 ; 1). 42, 3, 4, 1.) 'J'he surrender iniglit be made in presence 
of the ITa'tor, but tJiat was not necessary. (D. 42, 3, 9.) At 
first certiiin formalities were required (C. Th. 4, 20, 2),. but in. 
later limes it was enough if the debtor signified in any manner 
his wisli to surrender his estate to his creditors. (C. 7,. 71, .6, pr.)* 
The debtor could even after that interpose, and by paying big. 
debts in full save his esUite fixmi being sold, (D. 42, 3, 5:) 

lienfficiwn (jHijHjueintalinni . — Debtors sometimes petitioned 
the Kmperor tliat an election slmuld be given to tlieir creditors,, 
either to give a resjiite for five years or to accept a bank- 
ruptcy. The ]iei*s<>n or persons that lield the* greatest amount 
of debt dociiled wliich- course shi>uld be adopted. If the 
amount of debt is equally divided, that half which has a. 
rntyouity of debtors is to decide. If the number of creditors, 
also is equal, their request is to be granted. (C. 7, 71, 8.) 

0; Alienations and Acquittances in Fraud of Creditors. 


If, again, to defraud his creditors, a. man delivers anything to some one 
else, alter his goods have bttn taken possession 01 by the creditors under a 
decision of the President, tbe creditors themselves are allowed to cescincL 



sxBomoir or 

delivery and to demand die dih^ i that iS| to allege that the ddac* 
was not dehvered, and therefore remained among the debtor^ goods%« (}« 4 

Two questions hare to be considered — (1) What is an aliene* 
tion or acquittance in fraud of creditors t and (2) To what 
extent has the creditor a remedy? , 

1. An alienation in fraud of creditors comprehends any act 
or forbearance by which a debtor diminishes the amount of his 
property divisible amonp: his creditors, but not a fi>rl)earance 
by which tlie debtor simply fails to add to his property, 
(D. 50, 17, 134.) 

Every alienttlion of property or contract (1^42, S, T, i), and cvorr acquittaAoe of 
a debt or pledge (I). 42, 8, ll), even to an intended hxwbatul ua a dtiary, wum a ditninu* 
tion of the (D. 42, 8, 10, 14.) 

A debtor making default t^o aa t«» Huffer the Ioha of hiti action, or neglecting t<» mio 
until the time of prescription runs i>ut. nr losing a H«*rvitude hy tion-^iiHr, in Maid to 
diminish the goods divisible among Ids ereditorn. {l>. 42, 8 . I ; 1>. 42, 8 , 4.) 

A debtor refuses tu enter <kn a solveut inhenUinci«. This U^nol a forls'aranoe 
diminishing his assets, il). 5o, 16. U'' ; 1). 42, 8, ii, pr.) 

A debtor eimtnei pules his s«»n that he may Murerd to a sohnit iuherilanee in hia 
own right. This is not a furhearatjcu dimiiUhUing ussels wilUiu the meaning of tUo 
edict (1). 42, 8, 6, 3.> 

Payment of debts is not a subtract inn from tlie assets of tlio 
debtor Mdtbiii the j»iiij)osc of the edict,' nidcss the ohjcct of 
the payment is to a framluleiit prcferencu to oue of the 
creditors. (D. 42, 5, 0, 2. 

A debtor surremlered an inherit;' nc»* neeording to the Smatus t'unnultnm 
lianum, without reserving tin- fcni’lli, t»» nhieh, uii'l* r that emu tment, he w(.s entitled. 
This is not an acquittanet? within the neaning « f the ediet. (I*. 42, 2'>.) 

A husband, to iK frau'l his eieditors, is puid his wife, o«i ilivoree, her ili'Wry, licforo 
the time ha<l elapsed when he was comp' lad to d" >t. Th* wit\- must repay the losn 
Bustained by tlie eie iit'pis of tlw hnsi ami in eons*’«pien<*c of the dowry being te|laid 
before tlie time. 42, 8, li, 4 ; Ih 42, 8, 10, 12 ) 

A creilitor disc'overs his <ielaor runiung away, an't take* from him the sum due. 
If thiB is before the tlecree giving the creditois possession, the creditor may retain 
what he ha« g<*t ; hut if after, he must sliare alike with the oilier creditors, (l>. 42, 
8, 10. 1C ; D. 42, 8, 6, 7.) 

2. The alienation or acquittance must be made with the 
intention of diminisbiiifi^ tlie assotK available for the cn ditora 
generallv, and it must aiao have the etfect intended. ( 1). 50, 
17, 79 ; b. 42. 8,10, 1.) 

If the alienation acquittance is made without valuable 
consideration, the act is rescinded, even if the person in whose 


il dulo creditor facU tuum rceipiL (D, 60, 17i 120.) 

3 U - 
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favour it is mode is wholly innocent of the fraud ; hut if it is 
for valuable consideration, it is not upset, unless the person in 
whose favour jt is made knows that it is in fraud of creditors, 
(D. 42, 8, 6, 8 ; 0. 7, 75, 5.) If there is a second alienation, 
made by a fraudulent purchaser to a person ignorant of the 
fraud, the new purchaser cannot be ousted. (D, 42, 8, 9.) 

Lucius Titius, being in debt* conveyed all bis property to bis freedmen, wbo 
were at tbe same time bis natural cbildren. Although the intention of Titius was 
simply to benebjt bis cbildren, and not to defraud bis creditors, still, as be knew that 
he bad creditors, and that he alienated all bis property, be must be considered to 
have intended to defraud them. Hence Uie children must give up tbe property to 
the creditors, although they were not aware of the fraud. (D. 42, 8, 17, 1.) 

An heir pays legacies under a will. It is then discovered that enough does not 
remain for the creditors of deceased. Che creditors can revoke the legacies. (D. 42, 
8, 6, 13.) But the legatees can be sued only for what remains to them of the 
legacies at the time the action is brought. (D. 42, 8, 6, 11.) 

A father-in-law gives to his son-in-law a dowry, and thereby reduces his assets. 
The son-in-law cannot be sued by the creditors, unless he knew the alienation was 
made to defraud them, because he is in the position of a purchaser for valuable con- 
sideration. He ptdiably would not have married without a dowry ; but if the wife 
gets the dowry, as upon a divorce, she can be sued by the creditors, because, in 
resjKJCt of her, her father k gift is gratuitous, even if she is ignorant of the father’s 
. insolvency. (l>. 42, 8, 20, 1.) 

REMEniKH for Frauduleut Alicuations. 

1, Adio Pnuliana. 

{!.) This ncti(»n may be brought ht/ creditor**, but not by tbe debtor himself or his 
heirs (C. 7, 70, 4), or/ainitt a persem cognisant <*f the fraud, although he has ceswted to 
}>OHSOH8 the pr<»j»orty (D. 42, S, 20, 1); and also against anyone who has in his pos- 
soBsion any property of ihe debtor without v.aluabit* consideration, even if innocent of 
the fraud. (l>. 42, 8, 20, 2.) It lies also against the bankrupt himself, although upon 
this point there was once a difference of opinion. (D. 42, 8, 20, 7.) The action lies 
also by and against the heirs of these jiarties respectively. (I). 42, 8, 10, 20.) 

(2.) The <»bj«?ct is to restore the pr<>pcity with all its produce and every increment* 
(ranmi). (P. 42, 8, 10, 19 ; D. 42, S, 20, 4.) But the defendant may deduct his 
exj^enses. *(1>. 42, "S, 10, 20.) 

2. InU:rdinu*}i Fraudatorium . — The distinction 'between this and the former is not 
known. It has been suggested that it was the remedy given to the 6otiorum emptor^ 
aa the universal successor of the bankrupt ; but there are difficulties in the text 
(1>. 42. 8, 10, pr.) in the w’ay of accej)ting this explanation. 

8. Actio Pauhana in factum. 

If a jHirson has h»st }H»sse8sion of anything fraudulently conveyed to him, or has 
been fraudulently ac<]uitte<l of a debt, tbe remedy w the actio in factum. (D. 42, 8, 
14 ; P. 42, 8, 17.) In the latter case, the object of tbe action ia to restore the 
obligations tliat have been cancelled. (l>, 42, 8, 10, 22.) 

The action lies for one year absolutely (P. 42, S, 6, 14), and after that only for to 
much as the defendant has retaiued. (P. 42, 8, 10, 24.) 

Third Epoch—E^ECUriON AGAINST Propertv. 

The earliest form of execution of Judgment debts was the 
seizure of tbe debtor, and makiugibim a slave. The execution. 
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moreover! remained an act of private vengeance, regulated and 
controlled by the Prmtor. The first attempt of the Prmtor to 
get directly at the property of a debtor waa in thp case of those 
that fraudulently evaded the process of the court, and his mode 
of proceeding was by making 'the debtor a bankrupt. This 
entailed the loss of the debtor^s political tights. The debtor 
became infamous. Finally, when curators were appointed, the 
sale of the debtor’s universal succession was avoided ; the cura- 
tors sold his property in lots, and thus saved his legal character 
(existimatio). When a person was willing to pay his debts, but 
unable, he could, from the beginning of the Empire, make a 
voluntary surrender of liis property, and thus escape the stigma 
of infamy, but he got only a (Jualifled discharge from his 
creditors. 

So far the Roman law provides two modes of enforcing 
judgment debts — imprisonment and bankniptey. These ways 
were practically siilUeient, because if a debtor ^oneealed him- 
self so that his creditors could not catch liim to imprison him, 
he could bj 0 made a bankrupt. In eases, however, where a 
debtor was able to pay, the proceedings by imprisonment or 
bankruptcy were an indirect mode of eonipiilsion (*uly, and there 
was M’nnted some simpler and easier nH*tii(»d by which the 
creditor could pass by the person of liis debtor and obtain pay- 
ment out of bis property. At length, in the time of the Emperor 
Antoninus Pius, judgment debts were enforced directly by the 
seizure and sale of the debtors goods by j)ublic oflicials. (1>. 
42, 1, (i, 2 ; D. 42, 1, 31.) Once introduced, this iH^ciime the 
regular way of levying execution for debt wlien the debtor was 
not suspected of insolvency. (0. 7, 53, If) 

Anything belni]giiig to the debtor could be taken in execution, 
except slaves, (‘Xeij, or implements t f agriwdture. (O. 3, 17, 
7.) Animals and moveables were, however, to be taken and 
exhausted before recourse was had to the land of the debtor. 
(D. 42, 1, 15, 8.) Money due t() a debtor could also be seized 
in execution (C. 7, 53, 5), if it were undisputed, but not other- 
wise. (D. 42, 1, 15, 9.) The credit<»r8 may either sell the debt 
or sue the debtor, as they deem exj»edient (I). 42, 1, 15, 10.) 
So money deposited with bankers, and standing to the credit 
of the debtor, jjould be seized in payment of his debt (D. 42, 

1 , 16 , 11 .) 

The sale of goods was conducted By the officers of* court 
{ojiciales, appariiorcM)* (C,*8, 23, 2.) If the judgment debtor ^ 
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causes the sale to be defeated, the creditor may have the goods 
adjudged to him as his property, unless the goods were of 
g;reater value than the debt (C. 8, 23, 3 ; D. 42, 1, 15, 3.) 

D. Extrajudicial Remedies. 

The actio per ptj^noris capionem (by taking a pledge) applies to some 
matters by custom, to others by statute. (G. 4, 26.) 

By custom it was brought fn for military matters. Soldiers were allowed 
for their pay to take a pledge from the man that ought to give it them, if he 
did not give it them : the money given them on account of pay was called 
aes ntilitare. They were allowed to take a pledge too for the money with 
which they had to buy their horses : that money was called aes equestre. 
And again, for the money with which they had to get barley for their horses ; 
that money was called aes kordearj^tm. (G. 4, 27.) 

By statute, again, it was brought in for some cases, as by the statute 
of the XII Tables against the man that bought a sacrifice and did not give ^ 
the price, and also against him that did not give the price for the beast of 
burden that another had let out to him expressly in order to spend on a feast- 
that is, a sacrifice to Jupiter Dapalis. By the Censorial law, again, 
capio was allowe^^ the farmers of the State taxes of the Roman people again* 
those that owed them taxes under any statute. (G. 4, 28.) 

The U'jfB reuf^nnaf were the terms t>f tlw contractu entered into between th< 
cenNurR and thi»He who undertook to collect the taxes. 

In all those cases, when the pledge was taken, a set fonn of w’ords was 
used, and, therefore, most were of opinion that this action too was 4 
actio. But some were of opinion that it w.is not. In the first place, they said? 
that the taking of the pledge was cairicd out, not in court ev/ra jus)^ that is, 
not before the l’ra.'tor, and often even in the absence of the opposite party ; 
whereas no* other actions could be used, except Ix^fore the Praetor, in the 
presence of the opposite party. Then, further, a pledge could be taken even 
on a day that was fte/a\ius — a day, that is, on which one could not lawfully 
bring a aciio. (G. 4, 29.) 

Sir Henry S. Maine luw »ome very interesting and iin]>(>rtant observations (Karly 
History of ItiKtilutionv, p ‘J^T) on tlie jdiice occupi*-!! hy }n<i)u>ris rapio &s aii ancient 
form of di^trea'^, initiating civil proce« dings. The analogoiiK practices among ancient 
nations that he puiuts out, seeui to throw light upon ik subject that is left by Goius 
very obscure. 


PART IV.— APPEALS. 

First Period — DURING THE REPUBLIC. 

The Romnn mapst rates during: the Republic did not form a 
hierarchy. They vrere independent of each other, each being 
theoretically a delegate of the sovereig^n power of the people. 
But the notion of tin appeal implies ti subordination of courts, 
and a challeng:e of the judgment of a lower in a higher court* 
So long, therefore* as there was no subordination of magistrates 
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there could be no appeal, Nevertheleaa, during the Republic 
two institutions existed that in some, although insufficient, 
measure, supplied a substitute for a regular sysWm of appeal 
I. Provocatio, — When a perscui was eondomnod by a 
criminal court, he could appeal (piH>rocarf) to the Ibunan people# 
According to Ciccn\ this right of appej^T existed under the 
kings; but a text <*f l^iunponiuH stated that the rigid of appeal 
was iidrodueed i>n tlie expulsii»n t»f the kings, as ai hanitation of 
the powers <»f the (*o!isnls, who could iicd touch the ctiput of a 
Roman citizen witlnuit tlie sanction ot the people. (Ih 1, 2, i, 
1(>.) In later times, crianinal jaistice wais administered by com- 
missions c(»ni posed ot privaito titijsens 

Fcleeted by the ibavtnrs, and the j^ppeal to the people fell into 
disuse, 'riie trial itsell' was held hy the delegates ol* the people, 
and ther(^ was no l oigiT the same necessity tor an appeal as 
wdien that rortne<l the only restriction on the arbitrary power 

of the magistrate. • 

II, ApPF.LLATI(>. — From the peenliar eoiistitnti«>n of the 

Roman magistracy another eonstMpnoiee followed. Rach 
magistrate, as a distinct depository <»f the soven*ign power, 
Imd the right to for)>id any (‘xeenlion or judicial act ol any 
other magisf rate. It was a maxim of thet lioiiian law with 
reference to partnersiiijcs. tiiat in a dispute h. tween two 
partners, that one who said “No" was to have his way. In 
like manner, a magistrate enuld he stopped jii any rdheial act 
by tim vetoof.uiy otiter inagistrate ot ecpial or higlnT standing, 
(i). 1, Such a veto was ealh'd and the formal 

demand for it by a private* imlividiial, aj^prlhiiio. 'i h«3 tribunes 
especially had this right of veto over < ven Consuls and FrmtorB. 
Tliey exercised the power c-itlier imlividuully or collectively 

after hearing tlie gnmnds of the appl.eaticm. 

The etfect of the veto was pur* Iy negative* ; it stopped for 
the lime the act forbidden, hut it substituted nothing in ita 
place, and thus could not oi)erate as an amending power. In 
many cases, h(>wever, this remedy was sutlicieut. 


Sec(»nd Period— DURING TIIK KmpIRE. 

During the first days of the Krnjiire the r»ld system con- 
tinued. Tl»e Empor(»r, in virtue cd being made trilaine for life, 
could veto the acts of any magistrate in Rome and Italy. In 
the imperial provinces the Emperor gof erned by his lieut^nant^^ 
from whose decisionrf an apijcal lay as of course to him ; and m 



LAW OF 


1046 


the provinces reserved for the Senate, the Emperor, in his 
capaciQr of Proconsnl, could veto any of the acts of a gover- 
nor. At first, therefore, the interference of the Emperor in the 
administration of justice arose from his combining in himself a 
number of offices foriperly held by different elected magistrates. 
But although the Republican forms were scruputously followed, 
the establishment of the ‘Empire meant the abolition of all the 
independent and rival naagistracies of the Republic, and the 
substitution of a single sovereign. The want that must have 
been felt during the Republican period of a proper court of 
appeal, soon led the Emperors to overstep the strict limits of 
the magistracies they held, aijd to make themselves a supreme 
appellate tribunal from all courts throughout the Roman world. 

I. From whom an appeal lies. 

At first the only court from which no appeal lay was the 
Emperor ; but after Hadrian, the Senate (D. 42, 2, 1, 2), and 
after Constantine, the Prastorian Prefects gave final decisions. 
(C. 7, (;2, 19.) These courts might, however, be asked to- re- 
hear a cause. (C. 1, 19, Jj,) The Emperor could also, in appoint- 
ing any judge to determine a cause, })rovide that his decision 
should be final. (D. 49, 2, 1, 4.) In ail other cases an appeal 
could be brought. (C. 7, (J2, 19.) 


Generally ir])j)eals from magistrates in Rome, and from the 
judges in f-ertain provinces, were can*ied, in the first instance, 
to the prefect of the city (C. 7, G2, 17 ; C. 7, G2, 23) ; and from 
the ])residcuts of provinces to the Praetorian prelect. (C. 7, 
62, 32, pr.) 


11. From what judgments an appeal lies. 

1. There was no appeal when the judgment was ipso jure 
invalid. In a former chapter (p. 1011), cases have been pointed 
out where a judgment could be treated as null and void with- 
out the necessity of any appeal. 

Generally no appeal lay from an interlcrcnfory judgment — 
that is, a judgment upon some subordinate point, arising in the 
course of the proceedings before the judge gives his final 
decision on tlie question brought before him. (D. 49, 5, 4.) 
The exception was when, if the judge was wrong, the judgment 
would do au irremediable wrong, as by the unlawful infliction 
of torture. (D. 49, 5, 2.) 

3, No appeal lay froii^ the execution of a judgment, unless 
official carrying it out exceeded his authority. (C. 7, 65, 5.) 

4. No appeal lay from a judgment by a magistrate against 



APPEALS. 


one of the officers of his court in respect of his official sots. 

(C. 7, 65, 3.) 

5. In other cases, an appeal was disallowed ^hen yexatious, 
or causing inconvenient delay — as to prevent the opening of a 
will, or the entry of an heir (D. 49, 5, 7, pr.), or to deprive a 
secured creditor of his right of sale. (D. 5, 7, 2.) 

There was no restriction as to Ae value of the subject- 
matter of litigation. (G 7, 62, 20.) But it appears there was 
some limit as to the amount of money in dispute in oases of 
appeal to the Emperor. (D. 49, 1, 10, 1.) 

III. Who may appeal. 

Not merely the parties or their agents could appeal (D. 49, 
5, 1 ; D. 49, 9, 1), but sure tieif that intervened in the suit 
(D. 49,1, ami <»ther8 interested. Thus, if one of two co- 

heirs is sued, and judgment given against him by ctvllusion, the 
other co-lieir can treat the judgment us null and void, or may 
appeal if he thinks fit. (D. 49, 1, ])r.) So legatees ami staves 

enfranchised by will can apj)eal against a judgment j'vrononiic- 
iijg the will illegal on tin* groiiml i)f its not having proviiled 
for certain persons {iiiojiciosum), if they allegt' eolluHion. (l>. 49, 
1, 5, 1.) A person against wiiom, as eontumiieions, judgment 
has been given, cannot appeal. (1>. 49, 1, W ; C. 7, 65, 1.) 

IV. Notice of appeal. 

The usual course was for a dissatisfied litigant to give verbal 
notice of ap}»ea.l on hearing tlu* judgment given {U. 49, 1,2); 
but if he did not, lie presta vi-d his right ol“ apjM*al l»y giving 
notice in writing within a certain tirrie, wliirh was finally fixed 
by Justinian at ton days. (N'>v. 2J, 1 ; Lh 49, 1, J, 4.) 

V. Security for costs. 

If the appeal was frivolous or upon insufiioient grounds, the 
appellant was re^piired tv» give Hecuri*ieK for a p<malty of ono- 
third the amount in dispute, in tiio event of the ap]M*al failing. 
(Paul, Sent, a, ;io, 1.) If gocal sureties are not forthcoming, 
the appellant must deposit tiie amount. (Paul, Sent. 5, 33, 2.) 

VI. Proceedings to hearing. 

Unless notice (d aj>peal has been given on hearing judgment 


(D. 49, 1, 2), the first step to b* taken by the appellant was to 
present to tiie judge fr</m wliom the appeal w’as juade a writieu 
petition of aj>peai. AjfjfellatoriiiM). It contained the 

names of the a]»pellauts, the resp<jndeiits, and^thc judgment 
appealed against (D. 49, 1, 1, 4>, f^ith a statement* of the 
grounds of appeaL *(U. 49, 1, 13, 1.) The appellant was iiotf 
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however, restricted to the reasons so stated, and could at the 
subsequent stages adduce other reasons. (D, 49, 1, 3, 3.) 

The judge, ^after receiving the petition of appeal, sent it to 
the Court of Appeal, (D, 49, 6, 1, pr. ; D. 16, 106.) His 
letter (litterae dimissoriae^ aposloU) simply stated tl>e fact that 
tlie appellant apj>ea!ed from his judgment in a particular matter. 
(D, 49, G, 1, 1,) When 4 he appeal was to the Emperor, the 
letter was called relati§. (C. TL 11, 30, 1.) A judge that 
improperly refused to admit an appeal was liable to fine (C. 7, 
62, 22 ; C. 7, 62, 31), and the a])pellant could appeal from such 
refusal directly to the court above, if the court below pertina- 
ciously refused. (L). 49, 5, pr.) When a judge refused to 
admit an np]>eal, he ought td state the grounds of his refusal, 
and give a copy of them in writing to the suitor. (D. 49, 5, 6 ; 
D. 49, 1, 25.) 

Within a period, at first of twenty (C. Th. II, 30, 8), and 
afterwnnls of thirty d.iys, all the documents must be sent to 
the Court of iippeaL <(1 7, 62, 24.) If the record was muti- 
lated, and any pleadings or evidence suppressed, the judge 
of the court l)t*low was made infamous. (C. 7, 62, 15.) A 
certain time was allowed to prosecute the apj>eal, finally fixed 
by Justinian at six months in appeals from distant provinces, 
and three months from the nearest ]>roviiices, and five days. 
{C. 7, 6.‘>, 5, pr.) If the appellant did not appear l>y the last 
day of grace, his appeal was lost. (Nov, 119, 4.) 

The IJourt of Appeal could not remit causes to the lower 
court (C. 7, 62, 6, pr.), but could take new’ evidence if ntoessary 
(C. 7. 62, 6, 1), and admit new iirguments, even w hen tliese might 
have proj>erly boe^i urged in the lower court ((J, 7, (>3, 4.) 

Until the appeal is decided, the rights of tlie parties must not 
be changed, (D. 49, 7, 1 ; 0. 7, 62, 3.) A pei-son sentenced to 
relegation cannot be banished until his app>ettl is dis 2 :>o 6 ed of. 
(D. 49, 7, 1, 2.) 

VII. Costs. 

At first no penalty was attached to failure of appeal, but in 
the case first of appeals to the Emperor, and afterwards to the 
Senate, the unsuccessful appellant was subject to penalties. 
In the timeof Paul, an unsuccessful appellant was liable to 
fourfold the costs of his adversitry. (Paul, Sent 5, 37, 1.) By 
a constitution, of Diocletian and Maximian, the amount of the 
penalty ■was left to the* discretion of the Court of Appeal. 
Va 7, 62, 6, 4.) 
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EVIDENCE. 

In tlie division called Substantive Law, an account ban been 
given of Rights and Duties, and of the inT>des in wliieh they 
are created, transfoiTod, or extinguislied! For no>8t of the 
transactions of life this department of law siiflii’es. But 
occasionally a diflieulty arises ; it is not agreed whether eertiiin 
facts exist, or whetlier, if tliey do exist, they give rise to rights 
or diitiea For the determination of sueh questions the Law 
of Procedure niiikes provision The steps to ho taken to 
obtain the decision of a dispute Iftive now been enuuieraled; 
there remains only the subject of eviilenee. 

At the outset, a distiiietion may he made between (pu'siions 
of law and questions of fact. When two litigants agn^Mis to 
the existence of an alleged laet, but dispute ^*lietlier it is 
investitive or divestitive of am alliged right or tlutv, the 
question submitted to the jiulgo is one of law alom*, and there 
is no occasion for evidence. When the parti<‘H disagrre as t(» 
the existence of an alleged hut aigre(‘ that if it existed it 

would be investitive or divestitive, a^ the cafu* may be., the 
question is one of tact alone. Both ihirags may la* in «lis])Ute, 
and then the qiiestiMij in one bt»tii ol‘ law amd of fa« t. 'riiis 
distinction was <‘m]>liasised in Rome iqa to the time of Bitx le- 
tiaii by a difl'ereiiee of trilmnal. If no (pie-tioii of fact w»'re ait 
issue between litigants, the c.ujtrovi rsy warn iletermire tl l)y tlie 
* fnagistr.ite :ih»ne, willmut soudinnr tj,,. partlos to n jtn/t.r. 

In order to put an <-ud to a conlroveisy, ai judge had to 
decide as to the cxi.’>teiKa* of am iavcNtilive, divestitive, or 
trainsvt'stit ive fact, d'liis is very ile.u’y brought out in the 
formfilaf in aictions in pcn^unatu : ** If it aj»j»e;irH tiuit A. ought to 
give auvei to 15, in consecjuence of at sale, niamdaite, etc., etc.” 
The intendo sj)e<*i(ieailly aflirms tlie duty, and tlw^ demanst ratio 
points out the investitive faict. Agaiin, suppose the (piehlion ia 
whether Titins is under the potcKt^m (#i his fither. 'iitina 
alleges thait he wais emai»cij)afed. Here the apiestion is as to 
the existence of a divestitive taict ; if tlie judge is saitislied as 
to that, the coiise<|neuce f dh/ws that Titius is not under liia 
father’s poteHn$. The (diject, then, of evidem e, is lead the 
judge to believe in the existence or non-Aistence of an ulKfged 
investitive, divestitive, 6r trauevestitive fact. 
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A judge is supposed to have no personal knowledge of the 
facts in dispute in any case brought before him. He can arrive 
at a conclusion, therefore, solely upon evidence. The word 
“ evidence ” is used with great latitude, but it is perhaps con- 
venient to restrict i^ use, and to distinguish it from ‘^'testimony.” 

“ Testimony ** is tli^ statements of witnesses ; evidence is any 
fact tending to satisfy a*judge of the existence of ah investitive 
fact. In one sense, doubtless, testimony is itself only an 
evidentiary fact. That A. says he witnessed a certain event, is 
merely a fact from which the judge may infer that the event 
actually liappened. Tlie fact that A. makes the statement is 
made known to the juclge^ through his senses; but that the 
statement is true, is pure inference, which, according to circum- 
stances, may be of any degi’ee of probability, ft*om zero up to 
complete assurance. But the credibility of witnesses is so 
special and distinct a kind of inference, that there is good 
reason for dktinguishing between the testimony of witnesses 
and the facts to which they testify. The distinction may be 
expressed in another way. A fact is said to be proved when a 
judge is .satisfied of its e.xisteiice. No better definition of proof 
can Ik* given. Attempts have been made to set up an external 
or objective standard of jiro(»f, to supply, as it were, a foot- 
rule for the inensureineut of evidence, but such attempts are 
necessarily futile. A\ liatever eonvietion rests ujton humat' 
testimony can never attain ni(»re than a certain liigh degree of 
j)rol)abili ty, and it is absolutely impossible to measure that 
probahility by any luird and fast rules, leaking “proof,” then^ ^ 
in the sense here given, we may distinguish between the facts 
to be ]>ruved and the instruments or media of proof. The 
instrument of proi>f is liuman testimony. Witnesses are, so 
to speak, the eyes through which the judge sees what does not 
take ]>lace in his presence. 

This leads to another distinction. Tlie facts j»roved' by 
witnesses may be either the alleged investitive or divestitive 
facts, or others fnmi wliieh these facts may he inferred. In the 
former ease, the testimony is Direct ; in the latter, Circumstan- 
tial. In one sense, indeed, nearly all evidence may without 
impro]>riety be called circumstantial ; for in nearly every inves- 
titive fact an element of “intentit)!!^ conies in, and that is a 
mental fact that cannoj be proved directly, but onrv by inference. 

A. is seen to raise a gun, to aim at B., and to pull the trigger. 

B. is killed. This would satisfy a judge that A. killed B., but not 



EVIDENCE. 


1051 

necessarily that A. intended to kill B., for it might be that A. did 
not know that the gun was loaded. Strictly speaking, Its an 
intention can be inferred only from outward and visible facts, 
the evidence might be called circumstantial. But practically 
what is meant by direct evidence is suyh testimony that, 
if it were absolutely to be trusted, would put the judge in the 
same position as if he himself were Tictually present at the 
transaction in question. Evidence is circumstantial when the 
testimony does not go so far, Imt only to facts from which by 
a process of inference the judge may pass to the conclusion 
that the transaction actually took place. Much has been said 
as to the comparative worth of^ direct mid circumstantial 
evidence. advantage of direct evidence is that it contains 

only one source of error — the fallibility of tt‘stimony ; while 
circumstantial evidence, in additi(ni to that, has fallibility of 
inference. Occasi(»nallv, it is true, the eireinustantial evidence 
may be given und(‘r eiremnstanees that pradie.illy eliminate 
the falli!>ilitv of the wit nesses, but there still remains the falli- 
bility of inference. Tlnre is, however, little tf» be gained by a 
comparison in the abstract, since both fornvs ailmit of every 
degree of jirobability, from the lowt*st to the high(*st. 

The question may now be eonsidererl, what is the purpose of 
the law of evidence, and \\liat is imMiit l»v a rule of evidence t 
It is imp<'rtant to jioint onl what a rule of evidenee does 7iot 
mean. A rule of eNuMcnee is tiof a measure supplied to a judge 
to eirable him to determine whether a fact is pr^ived or not. A 
rule of evidence is a rule simply tor iWfhtdinfj evidence*, ^riiis 
will appear from obvious (*onsid«*raf ioijs. Kvi<lenee is < .f infinite 
degrees, and even the slightest f.iel or tehtimony may have 
some value. But if a judge were allowed to take into account 
everything that could by jiossibility affect his judgment, litiga- 
tion might lie protracted almost witlnmt end. Evidence might 
easilv l>e led to a length too great fer the irnportaiiee of the 
matter at stake or for the time at the disposal of the j»idg(*. A 
balance must be struck l>etwe«’n tin* conKiderati<»nH (»t tin* worth 
of tlu* twidenee and of its cost. Evidence may be so sliglit as 
not to be worth the trouide (*t expense of bringing it fa ward. 
An instance is, the rule that requires evidence to be produced 
at once, or within a specified time. After that time has elapsed 
new evidence may be discovered, such that, if jirodueed in time, 
it would have seriously^ affected the opinion of tlie judge. But 
a controversy cannot be kept*open for ever, and it is better, ou 
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the whole, that a judge ehould occasionally be led wrong by an 
insufifciency of evidence, than that controversies should never 
be ended. • 

The first head of exclusion may be called ‘‘ Irrelevant Facts.” 
There is a distinction between logical and legal relevance. A 
fact is logically relevant ifi in accordance with the rules of 
logic, it ought to influence the belief of a judge. When a 
witch was tlrrown into a pond of water, the fact that she sank 
had no causal connection with the fact that a particular man’s 
cow had died. Such a fact is therefore logically irrelevant, 
but in some systems of law such facts have been admitted. 
Trial by ordeal affords aij. instance of facts logically quite 
iiTelevaut, but not legally irrelevant. A rational system of 
jurisprudence will exclude facts that are logically irrelevant, 
but it will not, therefore, admit every fact that is logically 
relevant. Tlvere may be, and are, in the circumstances under 
which justice is administered, good reasons why some logically 
relevant facts should be e.xcluded from the cognisauce of a 
judge. Their evidentiary value may not be wortli the trouble 
and cost of establishing tliern. The reasonirig applicable to the 
decision oi such a point is well illustrated by the controversy, 
whether j)rc*vious good or had character should be admitted in 
file cjise of a ]>erson accused of a crime. Logically, character 
is often u s])ecially relevant circumstance. A person goes 
into a shop and oilbrs in ]>aymeiit of goods a bad sovereign. 
If this person has borne unblemished character, and has 
iievei* l)eeu known to attempt to pass false money, the 
inference is almost irresistible that in this case he was not 
aware tlie sovereign was bad. Suppose, however, that he is a 
thrice-convicted iitterer of bad ct>in, the inference is very 
strong, nhhougli not absolutely conclusive, tlie other way. 
Li all cases wliere the ae*! doue is ambiguous, and, standing 
alone, raises no very strong presumption either of guilt or 
iniKK'euce, the character of the accused may be of the last 
importance. In other cases, again, the inference to be derived 
from previous character may be very slight. To show that a 
man twenty years ago committed an assault, would have a 
scarcely appreciable relevance on a charge of forgery. The 
English and French systems of crimitial jurisprudence deal with 
the relevance of character in an entirely opposite apirit. By the 
French law, tlie antecedents of an accused person may be raked 
up against him ; while the Engiish law refuses, as a general 
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rule, to admit even a previous conviction for crime, unless to 
rebut evidence of good character. The Indian Penal ^Code 
steers a middle course. It allows a conviction t>>r crime to bo 
proved, and even evidence of bad character, if led in answer to 
evidence of good character: but in no ca^* does it go further 
than to admit evidence of general repntatk)u or dispoKitivm ; it 
excludes evidence of particular acts by which reputation or di«* 
position may be shown. 


The second head of exclnsi<m relates to “ Tt‘stimony.'* What 
testimony, or, in other Avords, Avhat statements td’ ptasoijs, are 

inadmissible ? 1 ikUt tlie word “ Testiinonv ” niav he reekoiu'd 

« * 

every statement that is not part (‘f res ijesfae* In many cases 

an investitive fact may be a statement td' a persiui. d’lius, if 

Titins stipulattM^ for 10 aurei, and (tains prtanises them, the 

question for tiie judge is whether Titins ni ide one statement 

and Gains amdher. A statement of a ju rsiui is testiinuiiy when 

it tends to prove eitlier an investitive tact or a selevant fact. 

In this sense it mav he said tlnit the hulk of the law (d evidence 

* 

is concerntHl with the exelnsion of testlmonv. 

m 

In the Itoman law a tliird lo ad may he found in tht^ rules 
as to the Sntlieieney of '’restiimmy. Jt will a]>pear tlmt a 
certain arhitrary t»hjective standard of evulenee was laid 
down. 

The fourth and last hea<l ('onsists (d’ tin' rules under which 
adinissihle testimony may 1 k‘ pro<lueed and recorded. 

It would he iiiteia-sl dnuhtlesH, if it were pMSsihh*, to 
trace the history <d’the Law of Kvid« n<‘e in Rome. Ciaius, our 
Lest source of information in Roman Ici^al antiquities, is silent 
on the suhj. ft. It scums, however, e\j»edient to give a brief 
sketch of the Law ot Kvidence as it stood in the time t»i 
Justinian. 


A. Rflkvaxcy of Facth. 


It would pro]>ahly he dij]i('ult to siy Ii'*w tar the Roman law 
went in the exclusion of facts logically relevant ; hut instances 
may be cited of the exclubitm of iact» on the ground of logical 
irrelevanc*!*. 

To prove that Titiu« is freclx^m, it in n-levant prove that h<* was l*orii after hf« 
waa Bianuniitie*l. It ia not rul» vant to |*rovo that no of»B luia »|U4vitumc'«J 
that the broth* ns of 'I ititis frcchorn. (C. -4, 17.) lUiua luajr Ijc ftw, an<i hla 

brotbera alaves. {(*. 7, 16, 17.) 

To prove that Tiiius is fiveisr*n», it ia irrelevant U>%how that hia *Iaii£fhter% free, 
for she would t« fret if her looiber utrn fret, although her father were a a.'ave. (C. 4, 
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To prove that Glyco is a slave, it is not enough to show that his mother and 
brother^ were slaves, for he might have got his freedom. (G. 4, 19, 22.) 

• B. Exclusion of Testimony. 

Testimony is either oral or written. Two kinds of exclusion, 
therefore, have to 43 e considered — the exclusion of oral testi- 
mony, not by writing agid the exclusion of oral testimony by 
writing. 

(A.) Written Testimony^ 

It is obvious that bj far the moat trustworthy testimony of 
a fact is that recorded at the time, if made under the eyes of 
the person interested in exposing a falsehood. The written 
record of a contract signed by the two parties is by far the 
best evidence of the agreement made between them. So much 
impressed witli this view has been the English Legislature that 
it refuses sanction to many agreements, unless they are written, 
and signed by the person to be bound. Generally speaking, 
however, in Ihe Roman law, writing was not essential. (C. 4, 
21, 15.) Thus it was not essential to any contract in the time 
of Justinian that tlie terms of agreement should be in writing 
(C. 4, 22, 1), except in the case of sale, wdiere the parties agreed 
that the coiitra(‘t sliouhl not be binding until reduced to writing 
(p. 504). If, however, a written record of a transaction were 
made, the original writing formed the best and only admissible 
evidenctt. From tliis arises tlic first rule: — 

I. A copy is nut admitted while the original exists and is 
producible. 

Even tlie State Ruiuff or n contract cannot prove it by a copy (tiufcor, carnijjluM), biA ‘ 
must produce the original ducuiuent. 22, 4, 2.) 

U. Where a statement has been written, oral evidence of it 
is not admitted.* 

Public monumenta and records are preferred to witnesacs, acconling to m SrruUus 
Oofitu/ium. (1). 22, 3, 10.) 

But if a document is lost, oral evidence of the facts is admis- 
sible. (C. 4* 2L 1 ; C. 4, 21, 6.) 

To prove that tlie |>oct Arohiaa wan a citizen of a municipality, Cicero offered to 
juroduoe M witne^Bca the |K )8«m8 that iuacribed hia name on the /register. This wm 
objected to, but Cicero argued for the a^imiFsibility on the ground that the regiatar 
itaclf was burned. (Cic. pro Archia pi>eta, 4, &.) 

Soldiers on leaving at the end of their term obtained a written diicharge. If this 


een/4um teeftmotMim ntm scriptum UslimonMum non /ertur, (C. 4, 20^ 1.) 
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]ogt» A soldier WAS not precluded from Adducing other evidence thAt lie WM 
properlj discherged, and entitled to the privileges of a wfrraniM. {<X 4» SI, 7.^ 

III. Written testimony of persons is occasionayy admissible, 
although those persons could n(»t be allowed as witnossoa It 
will presently appear that parties to a cause could not l)e wit- 
nesses, but the ground of ex<‘lusion did ncft atTect statcinents 
made by them pritir to the litigatit»n. lUit statements made by 
a man in his own favour were not binding upon others. 

Entries made hy a Qre«lit«»r in hw iKKik* (i«»#ri#»H<ii<4i Uomfstif'it, prirata 
unless otherwise impjMirted, d<> n<»t l*ind the <!el»tor. (<*. 4, H*, »» ; C'. 4, ( .) 

The biHtks of a dcocAiM>d |Kn*on, or ru inventory of del»t» in hi* ^ ill. Arc not 
sufficient to charge a person with a <h*bt to the inheritAiice (C , 4, 11*, fl.) 

Justinian cnactetl that an in\ent<>ry of his g<HMlK in the will of the decrAsod shou|d 
be conchisivc on the ht ir (Nov. 4?, 1, pr ) j bu^ of cemme not on the creditors of the 
estate. (Nov. 48, 1, 1.) 


(B.) Jlxcliision of Oral Testimony. 

I. It is a 8(»U!ul rule to ex(*lude the stafemonts of persons 
not present us witnesses. The reason is that teij^timony given 
in courts of justice is covered by weighty sanctions ; to bear 
false witness is a crime. Moreover, testimony given in court 
is taken with peculijir care, both parties liaving an opp<>rtunity 
to ask questions in order to clear up doubts, i»r to shake the 
credibility of the witn(*sM. It is witli g(M»d reason, therefore, 
that hearsay is generally exelud(‘d in courts o| justice. It 
wmuld appear that ruimnir and hi?arsay were, as a g<*n«*ral rule, 
exclu<led in th(‘ Ibuiian law, !>nt witli what limitatiofjs it docs 
not seem easy to say. From a somewhat obscure pas.sago (H. 
22, 3, 2^<), it would seem that lus-irsay was admitted in regard 
*to an ancient fact, wluire eye-witnesseH could not be produced, 

II. TestiuK)!!}’ is admitted only of facts within the knowledge 
of the witness, not <»f his opiiii<»ns. JIow t«u‘ this rule was 
stringently observed in tlie Koman la .v it would perhaps not 
be easy to sav, but in one case f>pinion was niH'i Hsarily ad- 
mitted ; in the case, as will apjiear presently, ot comparison of 


handwriting. 

Ill, Exclusion of witnesses. 

The only reason for excluding a witness, as distinguished 
from the exclusion of irrelevant facts, is that tlie witness is not 
trustworthy. But the incredibility of a witness is a (piestion 
of degree, and altbfiugh ft ought properly to ntfect the weight 
to be given to his testimony, is no rcjison why th%t should not 
be Admitted. The moment we distinctlj^ realise that the T>bject 
of judicial investigations is the discovery of truth, it becomes 
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clear that the wholesale exclusion of classes of witnesses, upon 
the gfonnd of antecedent incredibility, admits of no justifica- 
tion. But from the manner in which civil judicature grew up, 
it may be inferred that the discovery of truth was by no means 
an exclusive idea with those who controlled the forms of pro- 
cedure ; but that tliQ ancient point of view rather was that the 
object of a trial was td put an end to a mere private dispute. 
An enumeration of the classes of persons excluded from giving 
testimony, discloses the motives that influenced the makers of 
Roman law. 

A. Iversons absolutely incapable of giving testimony. 

1. Ppr8on«» destitute of 

In civil causes, witnesses must be above the age of puberty. (D. 22, 5, S, 6.) 

In criminal case's, witnesses must be twenty years of age. (D. 22, 5, 20.) 

2. Persons convicted of crime, unless par(lf»ned (D. 22, 5, 20), or letting themselves 
out to fight with wild beasts, or prostitutes, or persons convicted of receiving bribes 
tf) givts or not to give te.stimony {D. 22, 5, 3, 5) ; women convicted of adultery (D. 22, 
fi, IS), and odicial^ taking bribes or extorting money, cannot be witnesses. (D. 22, 
f», 1.'), pr.) 

3. Pagans, Manichacans, and other heretics {Bvrhorita’y SaimntcPy Montanist(ef 
TatciHlroffl, Oj>J(iUr) were exeluibsl by Justinian's b'gislation. (G. 1, 54 21.) It W’ould 
ap|K*ar that, from an opjKj«ite feeling, it w’as considend dogiading to the exalted order 
of bishops to appear in the witness-box ((’. 1, 3, 7) ; but as this irivilege might occa- 
sionally be in<‘«<nveniei>t for themselves, Justinian kindly inventeii a jilan by which 
their dignity might be sparetl without the danger of compromising their interests. A 
bishop could iu«t be sunmnwied as a witness, but an officer of court W'os to bo sent to 
take down bis tostimony, and report it to the judge. (Nov. 123, 7.)* 

r 

B. Persons excluded iu certain eases only. 

1 . Slaves w'cre not admitted to give evidence, unless when the testimony avanablo 
WM in8ufhcif*int. (D. 22, 5, 7.) A slave could not l>e examined for or against his 
master, but he might in rc*spect of facts affecting himself. (I), 22, 3, 7 ; C. 4, 20, 8.) 

2. The ]>luintiff and defendant iu a suit could not lie witnes.sw.' (C. 4, 20, 10.) 

3. Persons cbxsely related to the plaintifif or dt fcT.dant were also excluded. (D. 22, 
r>, 6.) Thus parents and children w'ere inadmissible for or against each otho* (C. 4, 
20, C ; P. 22, 5, 24) ; and so also patrons and froedonm. (C. 4, 2i>, 12.) 

4. Persons eng.igt'd as accuser and accused in a criminal prt>ceediiig could not give 
evidence agaiivst each other in a civil suit until the ciul uf the criiuinal trial. (Xov. 
90, 7.) 

5. An advocate could not g^ve as’ulence in a cause in which ha bad bean engaged* 
(D. 22, 5, 2r*.) 

A Jews ami Heretics, exoe])t tba.se above mentlonMl, were admissible as witnesses ; 
but only in causes where neither plaintiff nor defendant was orthodox, (C. 1, 5, 21.)^ 

c. Sufficiency of TESTiM.ojfT. 

Generally gpeaking, the Rumau law required two witnesses. 


‘ A’n/iwt idwtmu Mit tm rt mm i^UeUigitur, (D. 22, 
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at least, to prove any fact. (D. 22, 5, 12.) But prior to Con- 
stantine it would appear that the rule was not pereinjjttory. 
That Emperor, however, enacted that in no cawL^ ahotild the 
testimony of one witnesa, however eminent he might be, aiifBce 
to prove a fact. (C. 4, 20. 9. 1.) In certain caRca a larger 
number even was necessary. Thus, in a 4 |Uestion whether a 
person were tVeebt>rn. five witneKses nfust be produced, unless 
there was dt»euinentary evidence, in which case three sufiiced. 
(0.4,20,15,1.) 

Apart fnun this artificial rule, which, considering the number 
of persons excluded from the witness-lx^x. must have caiised 
many failures (»f justice, the views^takem by the Komans as to 
the weight and sufiiriency td evidence were sensible. A rescript 
of Hadrian points t»ut that no rigorous ruh‘s could lu* laid down, 
but that the indge ought to listen to everv admissible kind of 
evidence, and form the host (•oiielusii'n he cuild. (I\ 22, 5, «!, 
2.) Callistratus reconmieiids Jmlgt*K to examine weight of 
testiinonv in each particular case ; to h>ok to the status of the 

•'I . . I • 

witness, wliethcr he is a person ol rank or not ; whi ther fie is 
a man of blainelesH life or of bad character; whether he is well- 
off or needy, and likely to sell his testimony ; whether he is 
friendly or liostile. (U. 22, 5, d, pr.) 

D. rUonrCTIUN OF Tk-stimont. 

• 

I. Upon what persons lies the burden id' producing f eslimony T 

This cjuestioii is to a great extent one of detail, and special 
fules affecting the burden of pro(»f have been mentioned alremly 
in several instances, d'here are, liowever, one or two leading 
general rules that may here he cmiveiiiently stated, 

1. The burden of proiT rests on him that aflirms, not on him 

that denies. (D. 22, 3, 2.) 

The artor mu*t proro the facU allcKe'J in the tlrmonttmUo; the re\f mwt prova 
the facta alleged in the rjrcrptw. (D. 22, 3, 31 ; C. 2, 1, 4 ; L>. 22, 3, IW, pr.) 

If the queatiun ia that A. bcloiqf* to a ) articular f/ettt, A. muat prove Uio fact. (D. 

22 3 !•) 

* iJoea A. owe money to B. ? B. luuat prove that the money ia doe. If that hi 
proved, but A. affirma that he haa i*aid the debt, A. muat provo the paymetit 

(C. 4, 19, 1.) 

2. In a suit, the bufdeti of proof lies generally on the person 
that would fail if no evidence were produced on eitiivr side. 

GmomllT the pUiotiff inu.( laul evidenc. (D. !2, S, 21 j C. t, 19. 8.) ^ B»t If ha 
■neb Ucl. M voohJ, in th. A«mce ot ipMul dtcu iM ts nwM i oiUlln hm to 
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Rueoeed, it is for tbc defendant to satisfy the judge that these cirenmetaneeB exist. (D, 
22. 8, 19, pr.) 

A. is in possession of a farm, and B. sues for it, claiming it as his own. B. mtist 
prore his title. (Cf. 4, 19, 2.) 

A. sues B. on a contract of sale. B. admits the sale, but affirms that the contract 
was made through fraud. B. must prove the fraud. (D. 22, 3, 6.) 

Titius promises by stipClation to appear in court. He fails to appear, but excuses 
himself from the penalty f 01 * non-appearance on the ground that he was prevented by 
illness. He must prove that he was ill. (D. 28, 2, 19, 1.) 

A. sues B. on a stipulation. B. admits the stipulation, but says A. released him by 
verbal agreement {pactum). B. must prove the agreement. (D. 22, 3, 19, pr.) 

A testator bequeathed to Gaius a slave belonging, not to himself, but to Titius. 
Gaius claims the slave from the heir. He must prove that the testator knew that the 
slave was not his property. (D. 22, 3, 21.) 

A testator leaves to Titius a legacy of 100 aurei. The heir pleads that after 
deducting his Falcidian fourth l^e cihn<it pay more than seventy-five aurei. He 
must prove the allegatiop. (D. 22, 3, 17.) 

Intimately connected with the question of Burden of Proof 
is the topib of Legal Presumptions. Jurists are accustomed to 
specify three^ kinds of presumidions, of which only one has 
any right to a place in the law of evidence. The law may 
adopt one of three attitudes with reference to any alleged fact. 
(1) It may be entirely neutral, inclining neither to believe nor 
to disbelieve the apsertion, and leaving to the party interested 
in creating a belief of the fact to produce evidence. (2) The 
judge may he directed, in the absence of evidence to the con- 
trary, to j)refer either to believe or to disbelieve the alleged 
fact. (3) The judge may be required to believe or disbelieve 
the alleged fact, and to admit no evidence that would tend to 
produce a contrary conviction. Thus, when, in the absence of 
other evidence, 4 d(*fendant is put on liis oath, his answers are 
held absolutely to bind the interrogator. If the attitude of the 
law is one of neutrality, any allegati«)ii tending to convince the 
judge that a particular state of facts existed is a praesumptio 
facti. Tliis has, therefore, really no place in the law of 
evidence. Again, in the third wise, where the law peremptorily 
requires certain facts to be taken as true, these facts belong 
really to the substantive law. They are of the nature of 
investitive and divestitive facts, Such facts are said to be 
praesumptioim juris gt de jure. There remains then only the 
second class { praeaumptiones juris) to be considered in the law 
of evidence. Such a presumption is ordinarily said to shift the 
burden of proof i but it would be, perhaps, more accurate to 
say tuat it determines the burden of proof, for to say tliat a 
man has such a presumpt ion in hi:; favour, is only another way 
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of staHng that the burden of proof reate on the oppotite 
party. • 

III most cases le^al presumptions jurU) are 

drawn from the ordinary course of events. It is presumed 
that every formal transaction— as, for example, emancipation 
(D. 22, 3, /), 1) — is ct»rrcctly performed. Otlierally that ii io; 
and besides, it is expedient to tliri>w the burden of proof on 
the person that questions a le^al transaction. Iti other case 
presumptions are admitted, i>eeau8a tliey lead to certain 
results desired by the legislator. The Roman law appears 
anciently t(‘ have presumed that every person was a minor 
(D, 22, 3, 13) until the contrary was proved ; the English law 
presumes that every pei*si>n is of*age until the tH»ntrary is 
proved ; while the later Rtuiian law adopted uu attitude of 
neutrality. 

II. Production of Documents. • 

1. Generjilly speaking, a suitor cmild not c^ll upon his 
adversary to pro(liice any doeuments. The Roman law, iii 
this respect, adhered to tlu‘ tluory that. litigati<ui is a l‘irm (»f 
private, quarrel, and that each party ouglit to make t»ut his 
case without help from the otlier, (ih 4, 20, 7.) Espeidally in 
criminal cases, we arc told that neither law nor equity per* 
initted an accuser to inspect documents in the liaiids ol tho 
defendant. (C. 2, 1. 2.) Rut a defendant sued for money 
could demand an inspection of the ei'e<litorH books ((A 2* 1, •^)* 
although the creditor coukl not deinaml the production cd tho 
debtor’s books. (C. 2, 1, «.) Again, money -tlualers (ar.irniarU) 
*werc compelled ti» piaKlucc their books. (D* 2, 13, 4, pr. , D. 2, 


13, 9, 3.) 

2, As a general rule, persotis that could not refuse to appear 
as witnesses in a cause, could not retuse to produce documents. 
But they were not obliged to produce any documents il it would 

do them harm. (0. 4, 21, 22.) 

3. The authciitiiity of documents was proved, in tho first 
instance, by the attesting witnesses. If tho witnesses were 
dead, comparis*»n of handwriting was allowed. But no docu- 
ment, Justinian enacted, was to be used for tho juirpose of 
comparison, unless it were proved to be in the iiandwriling of 
the person in question by three attesting witnesses, or were 
made with the formalities <»f a public document^ Apparently 
the determinatiun was left to expert^, who were requfted^ to 
take an oath that they wouHl give an impartial opinion. (C. 4, 
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21, 20.) Also documents produced by a party himself could be 
used to compare handwriting. (Nov. 49, 2, 1.) 

III. The Production of Witnesses. 

1. Certain persons, although competent witnesses, could not 
be compelled to appear. 

A magistrate could not he sufnmoned, but if present in court he could not refuse 
to give his testimony. (D. 22, 5, 21, 1.) 

Old persons, the sick, soldiers, persons absent on the service of the State, could not, 
as a general rule, be compelled to appear as witnesses. (D. 22, 5, 8.) 

Persons related by affinity, and cousins, and even the children of cousins, could 
not be compelled to bear testimony against each other. (D. 22, 5, 4.) 

2. Summonses to wituesses were issued by the judge. If 
the witnesses lived in the J)lace, they must appear to be ex- 
amined ; but if they were at a distance, provision was made 
for taking their testimony by the procurators of the parties 
before a jiAlge in tlie place. (C. 4, 20, 10, pr.) The travelling 
expenses of the witnesses must be paid by the party calling 
them. (C. 4, 20, 11.) They could not be detained more than 
fifteen days. (0. 4, 20, 19.) 

3. The sanctions of testimony. Up to the time of Constan- 
tine, it would not appear to have been essential that a witness 
should be sworn (C. 4, 20, 9, pr.), although doubtless as a 
matter of jnactiee little or no credit was attached to a witness 
that was not prepared to take an oatli. 

In certain cases torture was used. Defendants in criminal 
eases, if there was considerable but not sufBcieut evidence 
against them, could be put to the torture to induce them to 
confess. (1). 48, 18, 1, 1.) But in civil causes no torture was' 
allowed, except of slaves, and then only when the truth could 
not otherwise be ascertained. (D. 48, 18, 9 ; C. 9, 41, 9.) A 
belief in the efficacy of torture was widely entertained in 
antiquity. (D. 48, 18, 8.) In cases where a slave could not 
be a witness he could not be tortured. (D. 48, 18, 1, 10 ; C. 
9, 4, 1,7.) 

4. In the examination of witnesses, leading questions seem to 
have been avoided. Thus it is said, when a slave was tortured, 
that he should not be asked w'hether “ Lucius Titius killed a 
man,’’ but generally, ** who killed the man ! ” The former, it 
was remarked, was a suggestion rather than an interrogation. 
(D. 48, 18, 1, 21.) 
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CRIMINAL LAW. 

Ppn.ic procecflincr*^ ^ ////'//«<? arc not taken hy actions (iuftot 

nor arc they in any point like any of the oUicr prorecihn^s of whit h we have 
spoken, but arc begun aiul cariicd out in a manner widely dilVcrcnt. (J. 4, 
iS, pr.) 

They are railed public, because anyone of the pet»ple is for tUc most part 
allowed to follow them up. (J. 4, 18, i.» 

Some public proceedings are capital, some arc not. • \Vr call those 
capital that visit the otl'eiulei with the last punishment ot the law, or that 
forbid him tire and water, or that depot t lion lirfH^rtiitio , or send him to the 
mines. All others that in any way indict infamy and money loss arc indeed 
public, but are not capital, (j. 4, 18, 2.) 

'I'hc public proceedings aic as follows 'f. 4, iP, 31 : — 

'rhe ii'x Majcstiitis ('statute on treason) rxeits its ^'^gour against 

tho-.e that have raised up anything against the iMupeior or the Common* 
wcaltli. IJy Its penally the guilty man endures loss ol life and his memory 
is condemned even after death, fj- 4» 3*) • 

This stiitutc was passed under Julius f'msar (p. 57), 

The li'X Julia de Adul/rrits (to restrain adulirr^X again, punishes wdth 
Mie sword not only those that lasbiy poilule another’s marriage, ljut tho%e 

too that dare to employ then abomin.ible lust on males. Uy the same 

statute, also, the foul crime of deb.iurhery is punisheii, as when a man 
without force debauches a \irgin <#r a widow that is bvmg an honourable 
life. The penally this same statute indu ts (»n offenders is, if they arc of 
honourable standing, the confiscation of half their gciods ; if they arc of low 
degree, bodily chastisement and banishment f clr^alto). (J. 4, j8, 4.; 

This •iftiute belongs to the reign of Augustu* (b.c. 18). 

The li'X Cornelia dc Sicariis (on assassins', again, pursues w ith the sword 
of vengeance men-kdlcrs, or those that go about with a weapon m carder to 
kill a man. Weapon (lelu/n\, as our Gaius has left in writing iij his inter- 
pretation of the statute of the XII Tables, is the common ruimc for what ts 
sent from a bow’ ; but it means also anything that is sent by anyone’s band- 
it follows, therefore, that this name includes a stone as well, and wood, and 
iron. It is so called because it is sent to a distance, and is fcfhned ^om the 
Creek word ^allar off^’. This meaning we can find in the (ircek name 
too ; for what we call telum thcy*call 5fAo;, from $dlO.Uai (to be thrown). 
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Xenophon calls our attention to this, for he has written thus And the 
weapons (/Si /.ij) were carried together, spears, arrows, slings, and very many 
stones as well.” Assassins {sicarti) are so called from stca^ which means an 
iron knife. By the same statute also poisoners are capitally condemned, 
who, by the hateful arts of poisons and magic spells they whisper, have 
killed men, or who hav^ publicly sold evil drugs. CJ* 4t 5*) 

The Ifgei Comduz were pass^l by Sulla about B.C. 81. 

Another statute, next, the Ux Pompeia de Parricidiis (b.c. 55) (on the 
murder of blood relations), pursues a crime the most unfeeling w’ith an 
unprecedented penalty. It provides that if a man hastens on the fate of an 
ascendant or a son, or in any way attempts anything included under the 
designation parricidium^ whether he dares it secretly or openly, he shall be 
punished with the penalty of pa^rtcidium ; further, that if anyone wilfully 
brings about such a crime, or is an accomplice, then, even although he is an 
outsider, the result shall be the same. The penalty is as follows : — He is 
not to be subjected to the sword, nor to flames, nor to any other regular 
punishment^ but he is to be sewn up in a sack with a dog, and a cock, and 
a viper, and an ape, and, shut up in this cramped place of death, is (accord- 
ing to the kind* of district) to be thrown into either the sea, if near, or a 
river, that all use of the elements he may begin even in life to lack, and that 
the sky may be taken from him while he still lives, and the earth when he is 
dead. But if a man kills other persons joined to him by the ties of kinship 
or affinity, he will endure the penalty of the statute on assassins (A-x 
de St I aril's). (J. 4, f8, 6.) 

The Ux Cornelia de P'aisis (on forgery), again, also called iestamentaria 
(on wills), imposes a penalty on the man that write's, seals, publicly reads, or 
foists in a will or other document that is forged ; or that makes, cuts, or 
moulds a spurious seal wilfully and maliciously. The penally under that 
statute is, — for slaves, the last punishment of the law, as upheld in the statute 
on poisoners and assassins ; for freemen, deportation. (J. 4, 18, 7.) 

Again, the lex Julia de vi Publica seu Privata Ton violence either public, 
or private) rises up against those that commit violence, either armed or 
without arms. If it is armed violence that is charged, then deportation 
is imposed under the statute on public violence ; if without arms, confiscation 
of the third part of the offender's goods. But if the violence has been used 
to ravish a virgin or widow', or woman devoted to religion, whether she has 
taken the veil or not, then both the perpetrators and those that have aided 
the foul crime are punished capitally. So a constitution of ours determines, 
from which it is possible to learn all this more plainly. (J. 4, 18, 8.) 

The lex Julia Peculatus (against embezzlement) punishes those that steal 

money or property belonging to the State, or consecrated or dev'oted. If it 

U judges that have actually, while holding office, made away with State 

moneys, they arc visited with capital punishment ; and not they alone, but 

those also that have lent them aid in this, or that have knowingly received 

from them the property made away with. But all others that fall under this 

statue are subjected to the penalty of deportation. 0 - 4» iS, 9.) 

« 

This and ih« former Ux J ulia were passed under Caesar or Augustus, it ia uncertain 
which. 
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There is, too, among public proceedings, a Ux FMa dt PM^arih (on 
kidnappers), that under the sacred constitutions imposes a penalty, sometiines 
capital, sometimes lighter. (J. 4, 18, 10.) * 

The Ux Fabia U an old tiatuie dilate unknown) meniionoil by flcem. 

There are, besides, among public proceedings, the Ut Juha Ambitus (on 
briber)*), the 4 *.r Jult<t R<fp^tufhit\rum ^against eextortion by provincial 
governors\ the hx Julia tie Anuona <^on raisiyg il^ price of ftHnl), and the 
lex Julia de Hestduis !^on incimiplcic accounts^ These speak of certain 
special offences, and do ncu impose loss of hlc, but subject those that neglect 
their precepts to other punislimcttts. J. 4, iS, 11.) 

This we have set forth about public proceedings, that you may be able to 
touch them with the tip of the linger, and as it were to ptnnt (hem out. ilut 
beside this, you m.iy attain to a nuuc stuilnuis knowleilge of them, if (iod 
graciously favours you, fiain the larger^ books of the I'lgcsl or Pandects. 

(J- 4» 12.) 


Thori‘ is a stage* in liuninn progri*««« wln ti tho t'oiu't*pti(tnti by th© word© 

Sin, Chime, and Civic \Vu«>nu urv tt<>t distinguished. The law. in mi far aa uhat may 
projierly he teriueil /air, Ij.as diMi ngrigi'd itsrlf from ruffim, views cuiiilUi t simply in a 
general way as reprehensible, and m^iih ji with per-uliiia that fi«»m the standpoint uf 
a rational jurispriuleiiee may l»e eoi.sidind e.ipiieious, althoti^h not iiiexpUeable. 
r>ouhth‘iui in a r«»n;rh way the off< ii<* s visited with |»enaUi< M in *'arly mdes were intlui 
main the acts that w<*re found most prijudu ial t«> Hoeuly, and d*»ubtless also tbo 
)>enaltieH awarded were inteudtd to pie\rnt, ami parlndly had the elb 1 1 of preirnting, 
harmful I'Oiidnet. I'ut of alt the ptiddi ms that tin- human rnee has had to confront, 
the great (.st peiiiaps is to Knew w iiat (’ondiiet is n allv injinioiis t » mankind, and what 
is the best wav t<* wcure good <*"iidiiet. Se.n»*tly les-* iioptirtatit is it t** know the 
ill which CMiiduet is injuriouH. On all llnse ptunis, eaily s<K ii lies hail every- 
to learn ; and, as was unavoidahl'-, the h-son wa** m <pMr«Mj wJnwly and inijKTf* crlly. 
It would l>o r.'ish to n'lsniije that n H'-w the i lasKili' .kt i>iii of wri»n;^H and oil 
is sati»faet<>rv or final ; and it is iini\<rs'il!\ Hdinitti-d that the uit of ynino/imeiit, ur 
rather of prrrnif tim, is still far fr<»iii p«if* rt. 

Th<* first gie.it step in the pro^r^ss of law is wlien the* disllnetion Iwtw'een arts that 
are harmful to human s<K ieiy, hikI a< th.it inav n-l Ik- so, hut are hateful to sti}K;r. 
natural beings, ihomughly grasped 'n**- distitu iion brtwern tm nml rrimr, Isstwecn 
an offvnce against some go<I, and arj off- U'-r against the State, lies at the r<s*t of all 
legal developmt nt. It is impos-ible t** m.ik*’ any .vlv.inre towardsa rational elassifica* 
lion of offences, until the eh meutar) ciuieeption of an •df lur u* an art injuriouN to 
man living in society — is thoroughly aj»j r« hendi d and firmly applied. The distinrtion 
ia illustrated in a ver)' striking manmr by the way in whieh ja-rjury was dealt with in 
the Homan law. Ptrjury is liie sin of invoking a divine la*ing to attest a falsehood. 
False t€J«tiinony is the c, irnr ttf I'erverting ti e wlininistralion of justice. The Ibmian 
law appears fri»in tiiv earliest times to have contained provisions for punishifig falo# 
testiinony ; but it was not considered necessary to pnrtisii |»<'rjury i»y human laws. It 
was the business of the gesis, said Tai'ilns. to juitiish tbose that drspuM- them ; and 
the same sentiment aj*|eani in a con-iitutioii «if the iCmperor AI«-tand»r. (C. 4, 1, 2.) 

The distinction l>etween crime arid nvil wi-ony naturally emerges at a later period. 
The difference Ijetween ap offence against the Hlate and an e<ffenc:e merely against tkn 
individual that suffers, although very ch ar and important, is not apprehended at an 
early stage in the history of law. Kven after it is recv»giiised, a Igng fwriod generallj 
before a prgfier distribution of offences iS matie. 1*hus theft kk the earlj 
WM treated pdrtly m m civU wrong ; and even to the laicet period, petigr 
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thefts were not brought under the lash of the criminal law* The true distinction 
between crime and civil wrong to be found in the remedy that is applicable. The 
aim of Hhe Civil Law is to give redress to a sufferer, in the form either of restitu- 
tion or of compensation. The aim of the Criminal Law is punishment. ITie penal 
aetioru of the Homan law occupy a middle position ; the penalty of fourfold damages 
inflicted on a thief caught in the act went far beyond the requirements of compensation, 
but jet fell short of the severity of the Criminal Law. Theft, however, is more than 
a private wrong ; it destroys the general feeling of security that is a necessary basis of 
the accumulation of wealth. When theft comes to be regarded in this light, it passes 
over from the categoiy of private wrongs, and takes a place amongst offences against 
the State. 

In classifying the Criminal Law, the first broad division to be adopted is that 
between Substantive Law and Adjective Law ; between the law of offences, and the 
law of criminal procedure. Criminal Procedure has been already considered : see 
pp. 65*60. 

The substantive Criminal Law is simple ; it con8i«d» of an enumeration of offences 
and punishments ; in other words, of the acts forbidden, and of the penalties of dis- 
obedience. It is convenient to start with a general review of the kind and degree of 
punishments. 

Offences arc divided into two leading groups. One group consists of the offences 
that are crmterininous with the Civil Law, where the same acts are at once a civil 
wrong and a crime. Hero the offence is an injury to some specific individual, as well 
as hannful tf) s<icicty ; it is a violation of some particular person's right, as well os a 
crime against the State. The second group etjnsists of offences against the State 
solely, which are punished— that is to say, not because any specific individual is hurt, 
but because they are considered injurious t<» the State. The same distinction may be 
expressed with more precision in the language sanctioned l>y Austin. He distin- 
guishes absolute from relative duties. Kd.ative duties correspond to rights belonging 
to specific individuals ; abB<*lute duties d»» not correspond to any such rights. In the 
Civil Law every duty is created in favour of some specified person or persons, who 
thus have a riglit to claim the acts or forbearance constituting the duty. Offences 
may therefore, he subdivided thus: — (1) Violations of absolute duties, or offences 
solely against the State ; and (2) Violatiims of relative duties, offencee that are also 
violations of rights of specified individuals. 

Punishments. 

Tlio puni‘'liinents of the Homan law need be considered only as they existed 
during the Ein]»ire. They were divided into two classes, according as they did or 
did not affect tlie caput of the accused. The term cap)tt is to be understood in the 
large sense already explained (p. 21 r>), as including not merely life but freedom and 
citizenship. A punishment that involved Uie forfeiture of the rights of citizenship 
was considered capilaL (D. 48, 19, 2.) 

I. Capital Punishments. 

1 , The punishment of death was gtmerally termed the extreme penalty of the law 
(sHtnmum tuppUcium). Various way.s of executing criminals existed at different times. 
Under the liepublic we have the punishment of burying alive, in the case of vestal 
virgins that violate<l their vow of chastity ; and the XII Tables direct that false wit- 
nesses should be hurled from the Tarpeian Hock. In the time of Paul the chief 
modes were crucifixion (of slaves), burning and decapitation. (Paul, Sent. 5, 17, 3.) 
Constantine abolished crucifixion out of regard to the memory of the Founder of the 
XMW religion that he a<lopted. A revolting aentenoe was to condemn the criminal 
to fight with wild boasts. This was either in the form ad betiias or ad gladiun^ in 
which the victim was to be thrown to the wild beasts at once or within a year ; enr 
ir ludam^ when the condemned had a chance of Uf*t, and aiter five years might aven 
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freednoL (Mn«. et Rom. L^. Coltit. 11, 7.) Th«H* reipnlilvo fomui of 
pnnishmetit also were abolished by Conttaniine. (C. II, 4Jl, 1.) e 

XII Tables provided that only the Comilio OmCitrto/o shmdd pass a fM^ntenoe 
affecting the caput of a citizen. At an early period the Tributn came to 

overshadow it ; and tljo Assembly, which towanls the end of the Uepublic was the 
only criminal tribunal, was thus unable to award punishmonU of suthdent severity. 

2. Deprivation of freedom was up to the time of Justinihn (Nov. ‘Jt‘2, S) the result 
of condemnation U> the mines. (D. 4S 19, 12.) Jhis Iras either to mrUtitum or m 
opus mctallu In both cases the punishment was for life, but there was a tlifferenee 
in severity, esjiecially in Uic weight of the chains with which the prisoners were 
loaded. (I). 48, 19, 2S, 6 ; D. 48, 19, 8. «.) 

8. Forfeiture of citizenship was a consequence of banishment during the Heptiblic 
{aqua et itjni inicrdictio). Ibiring the Kinpire the same cHTf'ct followtxl on deportation 
{deportatio in insulam) and condemnation on public auwks (la opujt pfip<<Hum\. (C. 9, 
47, 1.) 

Tliese sentences a*rrc for life, and inv(.lv<*d forfeiture of the projierty of Uieptuvons 
convicted. (1), 48, 19, IvS, 1 ; D. 4\ 22. IT*.) 

JJ. Non-Capital Punisbinenta. 

1. Relrqatio was either for a lime, or for life, «>r to an i>>lan»l^ It differe*! 
from de|>nrtation in beini; generally to a more pleasant island. Ih^n>r 
carrle<l c<infiHcation of pnqx-rty, nnl«‘»« the eontrury was stated ^in the 
rrlftjntio di<l not involve the Iohh 0 / pro}M rty tmU hm stated in the st*nt« u<T. 

Modcat. Frag. 2) Another trim m»iim ttnos us» tl isrxdnna, \t was e»tl>er iv/f'/fitio 
or lata fuyn, that is restriction t«» a partu’ular idace ; <»i it v^as a prohibition from 
entering a particular pitted*. ^1). 48. 19, 

2. Corporal punishnu-ut -as by flog:.:iug or beating with .sticks. {!>. 4'^, 19, 7.) 

3. Iinprisonment was KanetKJiujd <*i»l\ for a time, i»<*t f«,r life. (l>. 4 s’, 19, S, 9.) 

4 Fines. 

5. I>egralntion of rank as the reiiifoal of a js rson from the Senate (I). 1, 9, 8), 
or from the ravin of a niuiii' jo.'iliti. (D. 4*^, 22, 7, 2".) 

6. SusjH;Uhiou from i raetiee, as of an iMhcaate. (I>. 4®, 19, 9, pr.) • 

Violations of Anson tp. 

I. r>ffenrc*s against Kxtcrmvl .*^*MMiiity. 

• The f<»ll(»wdng ofTenri'S may be ineloded utnler this he/ul : 

1. A Roman citizen bearing arms agaiii’^this <‘ourilry, or cb»ertinglo th<* enemy ; or 

2. (’ausinga Roman army to Ik’ caught in ainbuHh or surrt'nderecl to the enemy; «r 

3. Rreventing the siux:> hs of the Roman arms; or 

4. Kxciting a fneiiclly State tc* ni.ake war on Rome , or 

5 . Aiding an enemy hy giving him arnnt, weapons, hori*^**, provisions, or niont*)’, tit 
canstng such things to \u' given Ui l»e use 1 agamst the Roman jM*ople ; or 

C. Kntering into couiuiunication with Ue etu^ny, or giving him advnxv to Ise wimxI 
against Rome. 

In ancient times such an offence was callcsl prrtht^fltn ; under the Km|*erors, hoW' 
ever, more general) v rnmett larmt rnajft>ta*ig. The Ujr Julni MojtgUiUg dedme*! those 
offences and affixed the jjsenally of banishment tuqua rtojni inirrtliriio). In the tiroo 
of Paul the punishment was death. iPaul, Jv-nt. 5, 29, 1.) In lat* r times U hearllog 
w»» the rule, unleiw the offence* were h-*s serious ; thus, Itarlsiunng a fugitive enemy 
was punbhed only with depo|;talion. (I>. 48, 10, 49.) 

Tlie crime of treason (majettas) ha/I certain fieeuliaritie* ; — 

II.) There wss no action or fftnalty for malicious “ 

(2.) Persons prohibi^efd in other cases frotn being sccusers could prosecute for 

treason. (D. 48, 4, 7, pr.) • 
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(8.) The defendant, of whatever nmk, could, if ncceseary, be put to the torture. 
<C. 9, 4.) 

(4.) Slaves could be examined against their masters. (C. 9, 8, 7, 1.) 

(5.) The proB^ution went on after the death of the accused, in order that the 
Exchequer might obtain his property if he were found guilty. (C. 9, 8, 8.) 

II. Subversion o^thc Government or Usurpation of its Prerogatives. 

1, Under the Empire, the worst offence of this kind was a plot or attack on the 
life of the Kiiiperor. To question the choice of a successor made by an Emperor was 
next to sacrilege, and })iini8hed by an odious form of death. (C. 9, 29, 3 ; D. 48, 13, 
6, pr.) But mere verbal insults were not considered treason (D. 48, 4, 7, 3 ; Paul, 
Sent. 5, 29, 1 ) ; for, said the Emj)eror8 Theodosius, Arcadius, and Honorius in language 
that is a standing rebuke to pusillanimous tyrants, if the words are uttered in a spirit 
of frivolity, the attack merits contempt ; if from madness, they excite pity ; if from 
malice, they are to be forgiven. (C. 9, 7, 1.) 

2. An attack on the life of a merxfier of the Consistoriuni. (C. 9, 8, 5. ) 

8. Causing anyone to take an oath for the subversion of the Government. (D. 48, 
4, 4, pr.) 

4. Levying war or raising an army without the authority of the Emperor. (D. 48, 

4.3.1. ) 0 

.'i. Consf)iracy to kill hostages without the authority of the Emperor. (D, 48, 

4.1.1. ) 

All these offences are treason {majfslaa)^ and punishable in the way mentioned 
above (I.) 

III. Offences against Public Tram qu ill ity. 

1. A seditious gathering or conspirot'y. (Paul, Sent. 5, 2*2.) 

2. When tin urinod uHsembly takes posseesion of any public placa. 

These olTeuccs also were treason. 

IV. Offences againt'i the Public Force. 

1. Desertion by a soldier. (D. 48, 4, 2.) 

2. Soliciting or exciting solditrs to make a tumult or sedition. (D. 48, 4, 1, 1.) 
These offences also W’cre treason. 

V. Offences against the Administration of Justice. 

1. Cotispirncy to kill a magistrate is treMon. (D. 48, 4, 1 , 1.) 

2. Setting free a |>er><on that has pleaded guilty to a criminal aectteation is also 
treason. (D. 4S, 4, 4, pr.) 

3. Forcibly to prevent trials bting held, or to make a magistrate act contrary to 
his judgment, was prohibited by the Ux Julia ilevi. (D. 48, 6, 10 ) 

4. To take inuiiey either to accuse or not to accuse a person of a criminal offence. 
(I). 47, 13, 2.) 

C. To procure the conviction of a person of an offence punishable with death 
(Paul, Sent. r», 23, 1) by false testimony, was forbidden by the lex Cornelia de ^xcariis. 
The punishment was, death for common |ieople ; deportation, for persons of rank. 
(D. 48, 8, 16.) 

6. A witness wrongfully giving or withholding testimony was pimisbablc with 

deportation. (D. 48, 10, 1,2; D. 48, 10, 1, 13.) Perjury was not a crime, but a 
pereon sw^earing per Prmcipit falsely was considered to offer an indignity to the 

Emperor, and was to be beaten with reds. (D. 12, 2, I)), 4.) 

7. Corrupting a judge, or causing kiw to be Corrupted,- was ptmisheebfas nader the 
Ux Comdia iiey'aUu, (D. 48. 10, 21.) 

8. Maliciously to accuse another of a crime. This 4Vs%the offence of Calumnia, 
(D. 48, 16, 1, 8.) By the lex J^emmta the punAhment was tnrnndiug with the letter K. 
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(D. 48) 16, 1,2.) This was abolished by Constantine (C. 9, 47, 17), and Ike later |mnUi- 
ment was either relegation or degradation of rank. (D. 47, 10, 43 .) « 

9. To conceal a crime, or by collusion with the accused i^riKure hi* acquittal, con* 
stituted the offence of Prafraricaiio (D. 4ft, 16, 1, 6.) The puAishmrnt was at one 
time the same as the accused would have got (1). 47, 15, 6), but in later times it was 
left to the discretion of the judge. (D. 47, 15, 2.) 

10. Improperly to abandt n a prosecution was Ttrffirr^tio (D. 48, 16, 1, 1), under 
%he Senatus CormtUum Turpilltanum (reign of Nero). fl>. 48, 16, 1, 7.i Tliat fixeil 
a penalty of five librae of gold, but in later times the offence was punishable at the 
discretion of the judge, ^C. 9, 45, 2.) 


VI. Offences against the Exchequer. 

1. Exacting taxers witlu'ut authority was made punishable by the lex Julia iU n, 
(D. 48, 6, l‘J.) 

2. The lex Julia PeculatuB made it an offence to aild ati> tiling to any gold, silver, 
or bronze lieionging to the State. (I). 48, IIJ, b, 2. 1 ’^I'he punishment wus, for 
common people, the minus ; fur {K'rsons of ?ank, exile. {U. 48, l.'l, 5, 2; U. 4ft, 
19, 38.) 

3. A pennon that counterfeits, breaks, melts, scrapes, or falsities c«»it:s, gold or 
silver, or tefuties to take propt il^ -Ktaiupeti coins umhas Mhi-n they an* ailulleraUMl), 
is, if of rank, t(t Ik* <lejK»rted ; if not, tu he m nt ti» ihe mines or enu ified. (Paul, SsnU 
5, 25, 1.) Constantine made tliv puni‘'him'nt huiiiing to doath. ^C. 9, 24, 2.) 

4. Any porsmi converting to his onn u*«e mom v lM*longin^* to tht* Jstate or entrustv*] 

to him f<»r the use (»f another, was lined uiuh r tlu I'X Julia Jr r<«iou»«. (D. 48, lo, • l 


D. 48, 13, 4, 5.) 

VII. Offences by Servants of the Slate. 

1. The refusal of a governor of a }iro\ince to gi\e up his placu to his successor was 

held to he trenson by the hx Julia. (Ib 48, 4, 2.) 

2. A |»ers«in hiiving lawful aulhoirtv causing a Hoinan citiwn to la* killed, tieatrn, 
or put to torture, pending an appeal that bus ht*eii miule, was punished with death if 
of humble htatioii ; if a j ers**n of rank, uith deportation, (Paul, Stiii. 5, 2<», 1.) 

3. A magistrate or president of a crmiinal court receiving inoiiev t»»tause a|icnuiii 
to bo accused t>f u capital cTiiiie (1>. 4.'', 8, 1, I), was punished with death; or, if ho 

were a person of rank, with deportati«»ii. {1). 48, 8, 3, 5.) 

4. Any public i-ervifut taking au\ money or any article of value to wt in violation 
of his jmblic duty was j.unishcd umler the Irx Julia rr/utuudai uin de|KirUUun or 

exile. (l>. 4S Tl, 7 ; 1>. 4M 1 , 6, 2 ; D. 48, 11,7, 3.) 

5. AjuJfXthiU wilfully gave judgment against an enactnifiit brought under his 

notice was punishable with deportation. (Paul, S* nt, 5, 2o, 4 ) 

6. An atlvocate betraying his client was punishable with the |>etialt) lliat the client 

yfgai exposed to. (Ib 4/, lb, ], 1 j JJ, 4/, 15, 6.) 

VIII. Offencee in resjicct of Weights, Measures, and Markets. 

1. Those wh«»isihl (bread j by false weights wure subj* ct U. relegation according 

to a decision of Haorian. (IJ. 4<, 11, 6, 2 ; lb 48, 10, .52, 1.) ■ ■ 11 1 . 

2. Any person doing anything or entering into any contract to raise artificially the 
price of provision* was punished under the hac Julta de Annunu (lb 4^*, 2, 2, pr.) with 
a fine of 20 aurex. (L>. 4>, 12, 2, 2.) Th«»s« who kept men haiiduM; out . f ih« market 
to enhance the price ^.LarduHarit) were prokibiUd from Uading, or w..»; relegated. 
(D. 47, 11, 6, pr.) 

IX. Offencea against I)eeency or Morals. 

1 Stuprum is the offence of having connection f ith a free and^l>««»^l* wooM 
except in marriage ow concubinage. (D. 48. 5, 34. pr.) The punishment by Ike to 
JtUia de aduluriie » not known ; in^he time of JuslinUn it was corporal puniahiMBil 
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And rel^fAtiion for tliA oommoa people, And forfeiture of lialf tlieir property for persons 
of rwik.* (J. 4, 18, 4.) If the girl was under puberty, the punishment in the first case 
WAS the mines, and, in the second, relegation. (D. 48, 19, 38, 8.) 

2. Sodomy was fninished under the lex Jidia with forfeiture of goods (Paul, Sent. 
2, 28, 18) ; under the Christiaa Emperors, with death by burning. (0. Th. 9, 7, 6 ; 
C. 9, 9, 81.) 

8. Incest was punished flith deportation. (Paul, Sent. 2, 26, 15.) 

X. Oflenees in respect of Beligion and Witdicraft. 

1, Prophets were to be beaten and expelled from the city ; if they came back, 
th<^ were to be imprisoned or deported. (Paul, Sent. 5, 21, 1.) 

2. Persons consulting with referenoe to the life of the Emperor were punished 
with death. (Paul, Sent. 5, 21, 8.) 

8. Those who offered sacrifices to injure their neighbours {maltifici), even if no evil 
result followed (D. 48, 8, 14), were punished under the lex Cornelia de Sieariia, (D. 
48, 8, 13.) 

4. Those who took part in the exercise of magical and diabolical arts were to be 
erueifiod ; the magicians themselves, to be burnt alive. (Paul, Sent. 5, 23, 17.) 

5. Even to^keep books on the subject was a crime ; the books were to be burned 
and the owners severely punished. (Paul, Sent. 6, 23, 19.) 

6. Paul says th^t persons introducing new kinds of worship, unknown to custom or 
reason, disturbing weaker minds, were to be punished, if persons of rank, with depor- 
tation ; if not of rank, with death. (Sent. 5, 21, 2.) 

Violations of P.ilative Duties. 

In classifying offences, the same order may be observed as hns been followed in the 
Civil Law. But a ])reliininary question must lie noticed. When a crime was at once 
an offence against the State and also a violation of the right of a specific individual, is 
the right of the injured in<iividnal to compensation to lie postponed to the claim of the 
State for punishment ? The general rule in the Koman law w’as, that when a civil 
and criminal remedy concurred in respect of the same offence, either or both might be 
UHe<l. Thus when a person sued a thief and recovered a penalty, he could, if the case 
admitted it, afterw’ards prosecute the thief criminally. Again, if a suitor recovered 
damages from a false witness, he was not precluded from subsequently prosecuting 
him for false testimony. (C. 9, 31, 1.) But it was held that the punishment of the 
criminal ought to take precedence of the civil remedy (C. 3, 8, 4) ; and when a civil 
trial discloseti a crime, the civil proceedings were delayed until the criminal prosecu- 
tion had first taken place. (D. 47, 10, 7, 1.) 

Tills suggests the question, whether if the crime was capital, and the punishment 
included confiscation of the goods, there could lie any fund out of which a suitor in 
civil proceedings could satisfy his claim ? Apx>areDtly in this case the sufferer would 
be deprived of his remedy. 

(a.) Bigbts in rewi to one’s PersozL 
I. Immunity from Bodily Harm. 

1. Parricide is defined by the lexPompeia dc Parricidiis tohe the crime of wilfully 
cansing the death of an ascendant, a brother, sister, aunt, uncle, or cousin ; a husband, 
wife, or relation by affinity, or pats^n : also when a mother killed a child, or grand- 
father a grandchild. (D. 48, 9, 1.) Constantine added the killing of a son by a 
Hither. . (C. 9, 17f 1.) Tlie punishment mentioned by Justinian (J. 4, 18, 6) was 
anciently reserved for the murder of ascendants, the murder oT other relatives being 
punished simply with death. (D. 48, 9, 9, 1.) 
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(1.) K flKn g may penon, evm » (IX 4S» 8, 15) ; or 

(2.) Propuring, aelliag, or giving poison to kill person (D. 48, 8, S, pr)*; or 

(A) Going srmod with weapons to kill or stool ; or • 

(4.) Oonspiiing to murder (C. ^ 16, 7), wore punished under the lac Cbmslio 4$ 
Sicanii with depcnrUtion end forfeiture of the olltoder’s pro|wrty ; but during tho 
Smpire this leniency wos restricted to persons of roiil% the comuKUk people being 
puniriied with deoth. (D. 48, A 8, 6 > D. 4A 8, lAl e 

Offering o child in sooriSoe wos mode e oopitft offence by Volentmioii, VolettiL 
ond Grotion. (C. 9, 16, A) 

The orime of homicide wos complete when on Intention to kill wos montfested by 
overt octs, olthough tho person whose life was sttooked escaped.' (Paul, Sent. 5, 28, 
8.) This intention wos inferred from the use of a deadly weapon. Thus, wounding ond 
killing o man with a sword brought the offender within the statute, but not striking 
o man with an iron ke}', even if the blow hap|wned to he fatal. (1). 48, 8, 1, 3.) 

The lex Cornelia did not provide for killing hy no/litjenee (D. 48, 8, 7) ; but during 
the Empire this was punished {extra ordinem) witli reK>gaiion ^D. 48, 8, 4, 1), or even 
by sentence to the mines. (Paul. Sent. 5, *2.3, 12.) 

Homicide was justified by the lex Julia tie Ailulteriis in certain oases. Theseoond 
chapter of that statute relieved frtun tho puiiishmont of the Ux ('oi^trlia a father 
killing an adulterer caught with his daughU^r in his own houKc or in Ids son > in- law's 
house (Paul, Stmt. *2, *20, 1), providtHl ho also killed his (laughtco. (Mos. «:t Horn, 
Leg. Collat. 4, 9, 1.) A husbatul under the same cireuiimiiknees could kill an adulten^r 
if he were an infamous person, or a slave or freeduiun id his family (Paul, Hent. *2, *26, 
5) ; but the provt>caticm did not excuse the killing of hb wife, although U was a 
ground for a lighter sentence. (Mos. et lltuu. Leg, Collat. 4, P), 1.) If he killed an 
adulterer, he must o{>euly proclaim the fact, and divorce bis aifu within tluroe days. 
(Paul, Sent. 2, 20, 6.) 

8. Wounds and assaults. 

An assembly t»f men to l>cat or strike another. If tho injury wore grave, was 
punished by the lex Julia tf, ri. (T). 4.S. 6, JO, I ; J>. 48. 7, *2.) 

4. Giving one a drink t<» cause abortion or excite love, although fortowed by no 
evil result, was punishaliie with coiKltnunatiun to the mines in the cu>m< of common 
people, and by relegation and fine in tho case of iiersons of rank. (Paul, Hunt 6, 
,23, 14.) 

5. CJastrating any i>erson, whether slave or fiee, even aith their consent, was 
punishable under U»e Ux Cuvndut tie Secants, (I). 4*<, H, 8, 4.) 

6. Generally, a person guilty of atntx tmjuna, and l<if» jsH»r to pay damages in a 

civil court, was punishable with Ix atiiig (!>. 47, K), • or if a |stnioo of rank, with 

temporary exile, or ga8[ieiision fnjiii professional ]»raeiiio. (I). 47, 10, 45.) 

II. Offences against Peraonal Lilierty. 

1. To shut ui» or imprison a man wilfully, was punished with banislmicnt by the 
lex Julia de ri. (U. 48, C, 5.) 

2. He that knowingly and wilfully concealed, im}>risoiMrd, bought, or was conoemed 
in concealing, imprisoning, or buying ar»y freeman <»r free«luian against his will, was 
punished under the lex Fuhia dt PlnyutruM with a fine. (I>. 4M, 15, 6, *2 ) Jitil umlor 
the Empire severer punishments, even to coiidemnaliun to the mines, wtre inflicted 
(D. 48, 15,7); and kidnap{Hug a freeborn |H:rsou was ffnally made a capital crime. 

(C. 9. 20, 7.) 

111. Offences against Ke]mtation. 

The XII Tables contained provisions against lil^yers, and tbro%thout t^ wbols 

— — • ' 

^**Jn lege Camels dolus fro facto aecipUurJ* {V. 48, A 7.) 
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liMtoiy of Roman law an attack upon honour or reputation was deemed a lenous 
crime. The authora of libeli, or the person that disseminated them, were punishable 
with relegation, or oven deportation. (C. 9, 86, 1 ; Paul, Sent. 6, 4, 16. ) 

A person taking shelter under the statue of an Emperor, to make it appear that 
he was oppressed by another, was punished with imprisonment. (D, 47, 10, 38.) 

Offences against Chastity. 

1. A person that by straiagein removed a boy from the protection of his attend* 
ants, or attempted the chastity of a woman or girl, or committed an indecent assault, 
was punished, if the boy or girl were seduced, capitally ; if not, then with deportation. 
(D. 48, 11, 1, 2 ; Paul, Sent. 5, 4, 21.) 

2. Rape was jmnished with death. (D. 48, 6, 3, 4 ; C. 9, 13, 1.) 

(3.) Rights in rem to other Human beings. 

I. Offences against Owners of Slaves. 

1. To persuade a slave to flee from ^is master, or to conceal, imprison, or buy him, 
knowing him to lie another's, was an offence punished by fine under the lex Fa^ia de 
plagiariit, (I). 48, 1.^), 6, 2.) 

2. To cause another man's slave to be tortured (D. 48, 7, 4, 1), was punishable with 
fine and depri nation of rank under the lex Julia de vi pjrivata, (1), 48, 7» h) 

(c.) Rights in rem to Things. 

1. Offences against Ownership, 

(a.) Moveables. 

1. Theft. In the Roman law, even under *Tustinian, every case of theft was not 
punishable criininally. (T>. 47, 2, 92.) Criminal proceedings could be taken only in 
serious or aggravated oases of theft. 

(1.) Abiffti are those that make a business of cattle-stealing. The crime exbted 
when a {lerson stole an ox or horrse from the pastures or a stable (D. 47, 14, 8, 1), or 
ten sheep, <»r foisr or five swine. (D, 47, 14, 1, 1 j D. 47, 14, 3.) The punishment 
might be even death, but persons of rank suffered only relegation. (D. 47, 14, 
1, pr.; 1). 47’,* 14, 1, 3.) When tlie thieves were dealt with as criminals, so also were 
the receivers. (D. 47, 16, 1.) The receivers of ahigei could be banished from Italy 
for ten years. (D. 47, 14, 3, 3.) 

(2.) Persons stealing by niubt, or from baths, could be sent to public works for a 
time, or for life. (D. 47, 17, 1.) 

(3.) Housebreakers {rjjraetores) by niglit were beaten and sent to the mines ; if by 
day, then to the public works for a time, or for life. (1>. 47, 18, 2.) 

(4.) JJireelarii^ or ])er8ons that sneak into houses to steal, might be sent to the 
public works, or fl<»gged, or relegated for a time. (D. 47, 11, 7.) 

(5.) Stealing from a house on fire was punishable under the Irx Julia de vi puUiea 
with banishiiieut (I). 48, fi, 5), and stealing from a vessel wrecked waa severely 
punishable. (D, 4S, 7, 1, 2.) 

2. Robliery. 

(1.) Highway robbers were punishable with relegation, or the mines; or, if 
frequently convicted, with death. (D. 48, 19, 28, 10.) 

(2.) If a number <tf j orvons assembled W'ith weapons to attack a house for the 
purpose of robliery, the jH tuilty was death. (I>. 48, 6, 11.) 

(3.) To attempt to obt.*itu money by threatening an accusation of crime, was 
visited with punishment, as by the lex Cornelia defaUis, ^ (D. 47, 13, 2.) 

iS. Immoveables. 

1. Forcible itjeotment. 

(1.) The ejectment of a man from his land with weappns was punished with 
banishment u^er the Ux Julia de ri publics (D. 48, 6, 3, 6) ; if by an aseembly 
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witlumt weApom, the poeiihiiieiit wm fine under the Itjc Jidte <j« «i nritwle. (B 48. 

7, 6 ; C. 9, 12, 6.) 

(2.) He whove vlevee heve teken erme with bt« knowledge end approve! to Soqolte 
or recover poeseeeion of en iminoveeble, wee punieheble under the let Vonttlm d# 
iStMriir. (D. 48, 8, 3, 4.) 

2. The offence of raieing fire was punished in serious oa«os with dtsslh (1). 48, 8, 
10) ; otherwise less severely. (D. 48, 19, 28, 12.) # 

II. Offences in resj>ect of Things not suyeetto Ownership. 

1. Peculatus , — No one, uiiU'ss jH*rniitted by law, could carrj'or ca\i»c tolte carried 
away or convertetl b> his own use anything sam-d. jniblic, or devoted. (l>. 48. 13. 1,) 
This prohibition was t*xtend<\l to the tnovoables belonging to cities by a rescript of 
Hacirian. (1). 48, 13, 4, 7.) The Irx JnUa PfttiUtluM pix*vitlet! a ixuudty of fourfold 
(Paul, Sent. 5, 27, 1 ); but at a later jH*riiKi iht* punishnient was the mines for t'oiunion 
people (D. 48, 19, 38), or exile for {temuuM of rank. (I). 48, 13, 5, 2.) See also 
J. 4,18, 9. 

2. SarrVrf/htm is strictly the theft of a sscTt^ or public moveable. (1). 48, 13, 4, 
2.) Tlie punisbiiieiit was tbo inines, or depurtatiou for {xirsoiui of rank ; inr if fun.*e 
were employed, de.ath, il>. 48, 13, G. pr.^ 

8. Crimrn sejApert ruJati was :u» offeiieo construetlvely i«tabHsbe»l by the trjr Julia 
de vi puhlica. It w\aH any act that prevented the pro|K*r se}Mdture of ih^ dead (D. 47, 
12, 8) ; as, e.p., obliterating inscriptions, overtbniwing a statue or eoluttin, carrying 
away a portion of the tomb (('. 9, 19, 1), or deM|Miiliu); the tU-ad IxHlies. If the offeiico 
was comnntted by foree, the ])uuiHhmetit was death ; if without, eoudeuinatioti to the 
mines. (D. 47,12,3,7.) l>«ath was also the punishment for removing the btsilos 
and bones of the dead, except in the case uf {wraoiis of rank, who were subjected to no 
severer punishiuent than <le]tortatiuu. (It, 47, 12, 1 1.) 

(p.) Kigbts ill fsTsonani. Ciuntract. 

I. Fraudulent Contracts. 

A person making a contract with reference to a thing over which he had no 
power to contract, was guilty of the crime of SttHn*nntna (('. 9, .34,* 2); as, for 
example, by c<»ntrat5tirig a second mortgage, c<incealing a prior mortgage (C. 0, 
34, 1). or selling the same thing twi<-e <fver (It. 4*^, 10, 21), «>r }«\iiiga debt with 
•projK*rty pledged to arudber. (I>. 47. 2f», 3, 1.) The |s'ualty was for eominnn |«e<iplo 
in opus niftaili ; for jicrsons of rank, relcgathm or degnMlation. (I>. 47, 20, 3, 2.) 

II. Compelling a pens»n U» enter into a contract by force, w'ss punishiai under the 
lex Julia de tw, which also rciicindcd the obligation. (I.) 48, G, 5, pr.) 

III. Yi >rgiiig a chirograph or alt, ‘ring aei‘.«>«nU ’ as |^unl^haldt• with relegation. 

(D. 47, 10, 13, 1.) 

(b, ) Itights in jci'tonam. Status. 

I. Patron and Freedman. 

A freed man falsely n-preaentlng himself as was punishable under the Ux 

(C. 9, 21, 1.) 

II. parent and ChiI<L 

To jialm off on a yicrwm a Biippo«ititi<rtJB child wss s cri.no ; only the person 
aggrieved could prosecute. (D. 48, 10, 30, 1.) 

III. Husband and Wifs. 

1. Adulterium, in later times, resU*<I upon the Ux Julia, wbieh abrogated all prior 
enactment*. (M^js- et Rom. \j^. Collat. 4, 2.) Tli|r infidelity of Xhc husband was 
not a crime, hut only Ihe infylclity of the wife (C. 9, 9, 1 ). on account of the dangw 
of inteodocing strange children to the husband. (D. 48, 5, 6, 1*) It 
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etsentUl thftt the marriage ahotild be valid according to the reqniiementi of the oivfl 
law (D. 48) 5, 1 3, 1 ), for even a girl betrothed) and a concubine in certain eaeet) 
waa in i^e aame position as a wife. (D. 46, 5, IS* 6 ; D. 48, 5, 13* pr.) The woman, 
however, must be is a respectable position. If she were engaged in a shop (Paul, 
Sent 2, 26, 1 1), or an actress, neither she nor her paramour could be prosecuted. (D. 
48) 5, 10, 2.) By the lexjttlia the pouishnsent was fine and relegation in the case 
both of the man and the w^an. (Paul, Sent. 2, 26, 14.) Constantine celebrated bis 
new zeal for the sacratiientalidea of marriage by establisbing the punishment of death. 
(C. 9, 9) 30, 1.) It may l>e presdmed that this extravagance defeated its object, and 
accordingly we find that Justinian enacted that the womam should be whipped and 
sent to a monastery for two years, after which she was to be returned to her husband. 
If be refused to take her, she was to be sent back to the monastery for life. (Nov. 
134, 10.) 

The husband could prosecute for adultery, but only if he divorced the woman 
immediately on discovering her offence. (C. 9, 9, 2C ; D. 48, 5, % 6.) After sixty 
days, however, and up tu four months, ^ brother or uncle of the woman was allowed 
to pr<iseeutc. (D. 48, 6, 14, 2 ; D. 48, 5, 4, 1 ; C. 9, 9, 30.) 

2. By a re-tcript of Severns and Antoninus it was determined that a married 
woman procuring alxjrtion shouhl lic punishable with exile for defrauding her husband 
ofeliildren. (V- 47, 11, 4 ; D. 48, 8, 8.) 

3. It was an offence to attempt to seduce a married woman, or to persuade her to 
divorce her huMbaub (D. 47, 11, 1, pr.) Hadrian sentenced to relegation for three 
years a man who took another man's wife to his house, and thence sent a bill of 
divorce to her husband. (D. 24, 2, 8.) 

(k.) Offences in rtdation to Inheritance. 

I. Crimm cx^nlatae hcrutUatU. 

Before an heir entered on an inheritance, or obtained possession of moveables 
belonging to it, he had not snch a title os would 8up[>ort an action for theft. (D. 47, 
19, 2, 1.) Hence it was motle an offence to carry off any goods belonging to the 
inheritance, t(>e punishment being in the discretion of the judge. (D. 47, 19, 1.) 

II. Offences as to Wills. 

1. He that carries away, conceals, takes by force, rubs out, or re-seals a will or 
codkiUi (Paul, Sent. 4, 7, 5) ; or, 

2. He that knowingly writes, seals, or causes to be written or sealed, a forged will 
or eodicUli ; or, 

3. He that opens the will of » man during his life, was punishable under the lor 
Cornelia de faleis. (D. 48, 19, 38, 7.) 

4. The punisliment of that statute w^as extended by an edict of Claudian to those 
that in writing a will w'rute a legacy with their own hands for themselves or for any 
one in their jxiUgta* (D. 48, 10, 22, 1 ; D. 4$, 10, 15), unless the testator was proved 
to have ^ven his ssuotion. (D. 48, 8, 1, 8 j D. 40, 8, 8, 13, 3.) 
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amount one is condemned in is the highest value of the slave within that 
year, according to the arrangement already laid down. There is a mixed 
action Against those, again, that have put off giving things left to our very 
holy churches or pthcr venerable places, as legacies or trusts, until they are 
actually summoned befoie a judge. Then, indeed, they are compelled to 
give both the actual thing or money left, and as much more by way of 
penalty ; and thereforco the condemnation is to be twofold the amount. 

(J* 4 » ^ 9 *) ** 

All actions in rent are designed to recover some thing. Of the actions 
in personam (against a person) again, those that arise from contract seem 
all for the most part designed to recover a thing ; as, for instance, those in 
which the plaintiff claims money on loan or brought into a stipulation ; or 
again, for free loan, deposit, mandate, partnership, purchase, sale, letting on 
hire, taking on hire. Evidei>tly, however, if an action of deposit is to be 
brought on account of wliat has been deposited by reason of a sudden out- 
break of fire, of the fall of a liouse, or of shipwreck, the Praetor gives an 
action for twice the amount, if only the action is against the man with whom 
the thing was deposited, or against his heir as the result of his own fraud ; 
and in that c^.se the action is mixed. (J. 4, 6, Y'ji) 

All actions, moreover, are framed either for the amount simply, or for 
tw'ofold, or for tli.'ccfold, or f(tr fourfold ; but no actioti goes further. An 
action may be for the amount simply, as are those that arise from a stipula- 
tion, from giving on loan, fiom purchase and sale, from letting on hire, from 
taking on hire, from mandate, and, in fine, in many other cases. VVe may 
bring an action for twofold against a thief not taken in the act ; for instance, 
for wrongful tlamagc under the lex Aquilia ; for dejioait in certain cases ; or, 
again, for corriipiing a slave. This action is open to us against the man that 
has encouraged or advised another’s slave to run away or become obstinately 
defiant to his master, or to begin to live luxuriou ly, or, in short, in any w'ay 
to become w«)rse. In it account is taken al .0 of live things the slave carried 
ofi* w'hen he ran away. We may bring such an action, again, for a legacy 
left to venerable j^aces, according to what wc have said above. (J. 4, 6 
21-23.) 

An action may be brought for fourfold, as against a thief taken in the act ; 
or again, for w hat has been done under the intlucnce of fear {actio quod 
metus causa) ^ or for the money that has been given for this end, that he to 
whom it is given should give or should not give trouble to some one by 
trumping up a charge against him. An actio condictitia also, by virtue of a 
statute, arises under a constitution of ours. It imposes a fourfold penalty 
on the officials that carry out actions if they, contrary to the rule of our con- 
stitution, have exacted anything from the defendants. (J. 4, 6, 25-) 

But the action against a thief taken in the act, and that for corrupting a 
slave, differ from all the others w« have spoken of, at the same time, in this 
point, that these actions arc in any case for double the amount. Those, on 
the other hand — the action for w longful damage, that is, under the /ex Aquilia^ 
and sometimes that for a deposit~arc doubled if the claim is denied ; but if 
it is owned, the action given is for the amount simply. The actiems available 
for things left to venerable places are doubled, not only if the claim is denied, 
but if payment ol what is left has been put off until by order of our magis- 
l atcs the defendant was summoned. If, moreover, the defendant owns the 
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claim, and pays before he is summoned by order of our magistrates, the 
action is given for the amount simply. Again, the action for what has been 
done under the influence of fear differs from all the others we havV spoken 
of at the same time in this point, that in its very natuie it tacitly involves 
that if at the judge’s order the defendant gives up the actual thing to the 
plaintiff he must be acquitted. In all the other cases this is not so ; but in 
any CNcnt each defendant is condemned in fourfold the amount, as is the 
case also in an aciioii against a thief taken ip th^ aiL J. 4 , 0 , ;6-37,) 
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ABETTlNrt ticft ' 210 - 41 , 

Abortion, 1072. 

Alwonco. isn. 271. OlO. 0^1. 720. 

Ab-*onj« { in «litfejvnt ituonu't ), 200. 

Ab^olntonii jiulnna, 

AbxtiiK'inli ju«. ''7b >l. 

Ac<v|«tiI:itlo. (;;10 41 ; T-.'-O, ’-<10, 012. 

614, 01 :b 014. 

Accf.iHio, 27 4-2^2 ; lal < « • t • n»ovriibW*», 
2''<» ; land t<» l.uni. 2/.» ; to Uv'aoiex, 
0'*1 ; ino\<abl*'x t<» bonl. 27<> ; io*o«‘ 
ubloH t«.» ni«»\ 270 ; j-KX-scHHiouis 
266 ; tciii}Mtri‘». 1. 

Acc*otm*lu‘t*H, 2(0 41. 

Accounts fra'niulcnt alteration of, 1071 ; 
luniHcJjolil, 466 Htsj ; incoinjtlt O', ln»'.:‘., 

AccroHccU'li jus (accrual), 7.'<7-0, 7)6 7, 

Accrual - between co-bcirx, 7r<7'0, 7‘ 
betNVeen CO l< e,^tc^ s, 017* ; of |tcii 
Iia*.HC(| over III tlie will, 770-7. 

c<|uiHition jk.t univcrsitateni, 126. 127, 
7-iO ; xiiii:ul.vruin rcnini, 127, 760 

(fae KidejiMininiHsu, l.c-^ac^ ) *, 
of, 116 (lino ton). 2.*0 H' »| ; <»f 
fiori, 646-0 l'o»«Me>'''ii*i 

CNtraiica |nr><»na (miUi Icr), 621 ; 
throu;;K fa r ens in iKiteHtB*, 204, tllo 
(Beq, (r iiitracti ; thraii'li 

A<y|uittance in frau»l of crt'»litorH,1040-42. 

Acta, 17S. 

Acti*^? — clc6nition and cl.axxca, 124 .6. 161 ; 
|>lace in the In<ltttitioii d cla^ixification, 
124, 1‘2'‘ ; opp-'Mctl (wit'i |M'tuio and 
int«rdictuiii) to co^oiitionca c*tra- 
ordinariff!. 1016 : oj»|i«ecd U» i*etiti*», 
1001, 1016; frmaedint,^ tak» n ui 
execution of jud^'ment, 1029. Action* 
in llracton, 11/#; pramtare vi-l intui' 
dare, €#27- S. Actionia c**fM»i<», 626*8, 
648 ; e#iitio, 986 ; ini(ietratio, 10l6 ; 
poatnlatio, 986. • 

Actio a#i exhilxfiidum, 364-5, 881, 987 ; 

•eu quanti minorU, 5 
plnTifls orcendsB, iO, 6614^ uttlia, wv ; 
Aquitiai (tegi*). 33‘4 335, 4()», fill. 534, 
661, 666, in lactam, 224*6, uiilia, 244, 


Actio 

240 : 98: 

furtuii cif.«- 12, M4 ; I, 48 

4UUIII VI raptonmi. 241-2, 183-4, 680, 

1*‘74; civilia. 2<:4 ; r^'miiiodati, 
2.i‘'. 478 0. Dd s q,o x.-t ..If in). 1073*4, 
iitilm, 47o. 70** ; connMuni dtvtdiindo, 
67, 6,60 41'. 624 ; (onglictitia (»ee (*oii- 
tiietio); eoliiitieti. M 4 ; ro|«fe«MorMI, 426, 
.’>7, 68, s, 400 ; ^iOitrana, 479 (com- 
itM-dati), 4'' (tO'iMmlii). 400 )niAndati) { 

lojirifc. 216 .'., 1076-4; 

», M2 ; dt' r.ibiriiiua, I**/# ; do d«»l«, 

r*M» 

• • * « r ■ T 

4le CO «juo>l C4'rt«* btco, ; de «<* f]U<Ml 
iiM'tuH caima, 107 |.'i; lO in retii veno, 
Old, til 7, b20 ; <|.' partu aj^'rii 
222 ; de pauperii!, 240, 661 ; do 
0 1 4 I r», t'2<* ; lie |.reni>ia rni 
6' '» 7, /oO, 028 ; fit’ ratioliibiix difitra- 
londix, 724 ; dr ruj ihit itareii ndia, 20; 
dn xi jiuli ii* vnditti*, 4 47, 317 ; de 
AMvo criuplo, I‘‘6, 2.64, 400, 1074 J 
*1'' terndtiii iio.to, 6:12 ; d« ti|<pno in' 
j ifirti*, 270 ; (b jrrii ant • fTuxi, 153 ; 
ill oriiRi, f. 70 , 57*1, 

ftftcrx), l(i()6 fconfi'‘i>oi»,i, JOlO 

107.6 ; di'jaaiiti, 260, 481 2, 700, 1074, 
u’.iba, 4^2 ; dimta. IT** (ciunnuHlaii), 
4 8-j (d' jx.xiiii, 480 (inandati) ; etn* 
phytcuticaria, 420 ; cinpti, 504 ; ex 
CMiitrai'tu, 161, etc. ; ex ciiipto vendilo, 
1' 74 ; rx l»K'ato ci.imIim ti», 1074 , ex 
maleficio, 161, 241, lo76 ; rx tniitiio, 
47 < ; ex xjtfftiMo, 52/», OOf. ; cx iitipulatll, 
4»;6, 4«4. 50.'i, 5C4, #24 ; 

617 18, 62'*, 621, 626; faiidli* 

j, 10, 114, 2 Mm;m, 757, 

2 ; iidui iic, 466, io73 ; ftniom 
rJonifii, 667 ; furti, 18.6, 237-41, 
325 8, 360. 4u0, 514, .521, 646, 1073-6, 
c#»nceptt, 21, 328, non cxldbict, 329, 

oblati, 21, 328, pr<>hii»iti, 323*9, 

ria, 42; b«f>oth>;caria (nr qoaxU 
). 308 (iioa). 43^, 447-8, 646, 
807, 052, 087 ; in factum, aooomnMMlgte 
lef^ Aquilias (or ail exetnplum 

), 241*5, Taaliana, 1042, pm* 
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AeUo {eontUiued), 

•criptU verbit, 453, 505-0, 588 , 542-5 ; 
in peiw>n*>n, 131 seq. ; in ram, 131 
■eq. ; injurianim, 154-0, 149, 154, 160, 
188, 185, 1020, y)21, 1078— persona 
under power, 194-6 — peraona tn man- 
eipio, 228, 230 — rea eommnnia, 310, 
812 — naufructuary, 409 ; inatitoria, 
018-20, 621, 023, actions olb analog of, 
021 ; interrofiratoria, 1004-5 : jqdicati, 
1031-33, 1073 — recognisances, 985-6 
— confesaio, 1003— costs, 1019 ; lega- 
torum per damnationem relictorum, 
1003 (confeasio); legis (see Legis actio); 
legia Aqmlite, 332, 335, 409, 514, 524, 
551, 565, xn factnin, 244-5, utilia, 244, 
240 ; legitima, 42, 264 ; locati, 51 4, 238; 
inandati, 489, 490, 556, 557, 565, 576, 
1074; metus, 552; mixta, 1073-4, 34^ 
(in rem and in personam) ; xnutui, or 
ex tnutuo, 474 ; negativa, or negatorio, 
425. 387, 409 ; negotioriim gentorum, 
661-6, 735, 1073 ; noxalis, 184, 166, 
167, 197, 331^248-9 (pawperies), iitilis, 
248 ; oneris ferendi, 426 ; Panliana, 
1042, in factum, lt|42 ; p{-*r juJicis pos- 
tidationem, 978, 975, 37, 48-49 ; |K*r 
nianuM injectitmem, 1030-31 ; per pig- 
noris eapioneiii, 1044, 970, 974-5 ; pig- 
neratitia, 44^, 3S-J, 4*{9 ; ]KM*naliH. 1(H»4, 
1073 ; popnlarin. 332, 1<*16 ; p<»Kiti ant 
suHpensi, 1.50, 153; pnejudici.dis, i‘>9. 
129, 1005 ; j>r;i scrijitis verOis (see 
Actio in factnin above) ; pra;tona, 42, 
264 ; primn (in eriniiiinl trial), 59 ; (iri* 
siK'io, 524, 51 9, 521, 522, 5.56, 629, lo74; 
I'ubUciana, 263-5. 387, 42o, 425, 429, 
987, resciHsorla, 272 ; qn.a (|ua>ritur an 
actor juraverit, 615 ; qnsisi-St*r\ i;um (or 
h.vjKitIlfHJrtri.x), 308, 433, 447-8, 646i, 


897, 952, 987 ; qnod jussu, 614, 615-17 ; 
qnod metus cau«a, 1074 5 ; recep- 
Utia, 566-7 ; redliibit«»ria, 5o5 ; rei per- 
ae<pumdte oansa, l(»73-4 ; rei uxoriie, 
307 ; Kutiliaiia, 1037 ; saoramenli, 
364-7, 372 ; seenmla (in crimin.al 
trial), 59 ; sepnlcri vittlati, or <le sepul- 
cro viulato, 147, 317 ; servi ct»rrupti, 
or de aervo corrnpUi, 1S3, 234, 409, 
1074 ; Serviana, 41, 433, 417-8, 987, 
1000 ; atricti juris, 48 note, 537, 994, 
1009, 1016, 1017 ; BU|H.Tfieiaria, 430 ; 
tributoria, 604, 614-15, 620; tutelie, 
697. 723-6, 731 -ntilis, 724-5 ; utilia. 
40, 1038, 244 ; venditi, 5o5 ; vi Ikhi- 
enrum raptorum, 241-2, 183, 184, 330, 
409, 1073. 

Actor, 454 ; iutoris, 733. 

Aotua, 415, 419. 

Addictio — bonorum liberUtia causa, 742- 
744; in diem, 590, 


Ademptio legaUnrum, 949. 

Aflitio beraditatia, 875-81. Korea neoea- 


Adltio bereditatis {continued^, 
soriua, 875, auua et necesaarina, 876, 
extraneua, 876-7. Jus deliberandi, 877. 
Formal acceptance {cretio)^ 877-9 ; in- 
formal acceptance — ^by aui et neceaaorii 
(mmtas4to), by extranei (pro hei'ede 
gerendo)t 879-81. 

Adjournments — in judicio, 1008 ; in 
jure, 985. 

Adjudicatio, 988, 989« 

Adjudicatus, 194. 

Admissions, 1003. 

Adoption, 203-21 : of persons alien! juris, 
209 ; by mere declaration, 210 ; effect 
of, 203 ; forma — later (adoptio), 204, 
oldest (arrogatio), 204-7 ; informid 
confirmation of), 211 ; before Jus- 
tinian, 207-8 ; Justinian's alterations, 
207-10; by mancipation, 209-10 ; be- 
fore a magistrate, 210 ; naturani imita- 
tor (copies nature), 211; i»rirDary objects 
of, 204 ; potostaa acquired through. 
203 ; relea‘^e from, 212-21 ; cannot be 
re|>eated, 211 ; restraints on, 211 ; by 
testament, 211 ; of women, 206. 

Adoptenl child : disheriNon of, 
778-9 ; succession of child given 
in adoption. tr> natural father in- 
testate, 851 - 3 ; succession of 
natural father t) intestate child 
given in aihqjtion, 853. 

Adpromissio, 565. 

Adiogatio. See Arrogation. 

Adscriptitii, 162-3. 

AdMert<>r libertatis, 24, 174, 184-5. 

Adhcs.sores, 73. 

A<IsijluuH, 96.''-9r)9. 

Adsignutio libertorum, 870-71. 

Ad^tipulatio, 563-5 ; of slave, 605 ; re- 
lations of adbtipulator and stipulator, 
.564, 641. 

Adulteriura, 687, 1061, 1067, 1069, 1071. 

Adversaria, 466. 

Adverse jH>S8e.‘«.Kion, .*162, seq. 

Advocates, ll'2S-29. 1622. 

riidiles, 15, 43, 44, 70: cerealcs, 43; 
curulo, 43 ; plebcuui, 43. Kiiict as to 
animals, 219; sale, 499-501. 

119 ; naturalis, 43, 60, 216. 

riEIs, 229 ; e(|uestre, hordearium, mill tore, 
1044. 

wCs et libram, per : conveyance (manci- 
paiio), 229, etc. ; contract, 459, 528, 
529, 531. 538-9-40, release, 459, 547, 
641 ; teatamentum, 538, 767-9. 

.^^tiiuatio litis, 336. 

AflBnea — who are forbidden to intermarry, 
686 ; intestate succesaioxi of, 863-4. 

Affinitas, 686. 

Aflfirmakuw^ 716. 

Agency — In contract : perfect type, 609 ; 
none in early Roman law of oontracta 
— why ! 609-10 ; bow for aubattiote 
provided by old law within tbs fondly. 
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Agency (cpmNniiMf). 

610-17, beyond tbe family (evwvltor, 
inetitor), 617*22 ; extensione on Malogy 
of insti^, ^ 621 ; actionee exerdtoria 
and ineiitoria fall thort of tme agency, 
621 ; dkl tbe Romaiie ever api^mach 
nearer to true ngvney T—dincneauin of 
Savigny’a view*, 621-8. Caeue analo- 
gous to, 623*6. 

In c«inveyance, 322-5 ; in poesemion, 
852-7, 878 ; in |u*i»|H;rty, its fate 
contraste*! with that of agency 
ha contract, 623 ; principal'e re- 
■ponaibility for nrongt done bv hie 
agent, 154. 

In pnH*edurti ; three fx’rioda. lf*25 , 
procurators and advi>cates, lo-j-j- 
28 ; ap{KnntnK*nt of ppH-uratorK 
and Ciignitofs, 1022-3 ; ahon imint 
give sveuriry, 1023-4 ; uiuJcr Kx- 
traordinary l*ro<iMiiirt», 1024 0. 

Ager— areiKnius, 276, asiri; 4 nntiiM, 276; 
coTnp:u‘‘Cuu*, 417 ; liiiiiiutu-, 276 ; 
privatus, publictm, 367 «c^j • KoniaiitiN, 
250 (int«*rf('ivnce with iamlujatkii) ; 
vtotigali«, 426. 

Agere — of jurieoonHult. .'*5. 

Agnati— clefinwl, 835-6, 6^1, 830 ; for- 
bidden toiuterinairv, luttuex, 

711 (iinpuberut'ib 720 (inuiiennn) . a-* 
curators. 732 int«htui« Huccuh»iun, 
835-7, 848, .'57-00, 861, 863. 

Agni, 0u5, 

Agnitio, 6 18 ; (boiuiium possmsor) Sf3 I, 


Agre' ineiits, 4.^)7. 

Av.'ieultor. relb f fi- ni error of law, 66') 
grimen«orts, 101 

Album — jtidicnin, 4«», ,57 ; I*..'', 

s|M>iling entry on i.klbi ci»rru[iii<»), ]()«/». 


Aleator, 61*1. 

*Alienati<*n of p’op. rty, vobjntiry, 2r.' 
seq. : of b* •jUifl o'l 1 j(r» *1111113 ti'ii 
of revocation) 1 * 71 '* ; in fr.md of en .i- 

lom, 1**40 42 ; l»y rinfdi> t«-ntfi, 427 ; 
of pledge, 437 ; *'oinj Ar» d with voliin- 
tarv promii-e, ,‘;lx-!l*; n'lntMionn on, 
318-22, i)4'o*» 'legar>); b;> UMuary, 4l‘* ; 
by ii’-iifnictuary, 4*'i-2. 

Alioui juiis r.*3-4, 117, 12S, 

Aliena Sec I’erei^-riiu. 


Aliaient, b'gucv of, Dot), 1*43. 

Alluvio. 275, 3y9. 

AUius tolicndi jus, 418 ; altius non Ut\ 
lendi jtia. 418. 

Alveus derelictus, 275-6. 

Ambiguity in l* stator's in*-cnti<ms, 657- 
64 : aruiitg from language or gram- 
matical construction, Wi‘*-6*>; from 
tcatator’s saying too m «ch, &6**-61 ; 
fnUD iiTicrmciiable dispositions, i)61'4. 

Ambitus, laws regarriin:^, 57 note 2. 

Ampliatio— in crimiDaT proc6cdi»gis ; 

^ litis, 1007. 
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Anactasiaa reaerlpt, 616. 

Ancestral worabits 746<^ 

Ancilla, 161 • 

Aneelogistua. 70 i 

Animals— undischsie<f faults (on sale) of^ 
496*500 ; injury to, 242-7, 330-81 ; 
legacy of, 905 ; niUehief done by, 
248*9, 881 |soccu)iatio of, 256, 346-6; 
as res maigiripi, or nec inaiicipi. 260*01 ; 
theft eof (abigei), 1070 ; usufruct of, 
401 ; ustis of, 410 ; young of, 800, 835. 
Animus— dondid (in (Kvsossioii), 875*66 ; 
fraudaiuli, 179 ; revcrtemli (of ani- 
mals), 346 ; teiicndi, 87.^, 341, 846*9. 
Annicuh prtdiaiio, 198, 678. 

Annona. 1067. 

Annuity, 753. 912-18, 

Anquisitio, 56. 

Aatiehrests, 430. 

Atitii]ui, the, 93 04. 

Apoclm*. 42'', 636. 

Aitrtitolj. 1(*4'‘. 

.\p) jinlorcs, ln|3 

Appeal. 10 U-.'': Id'tory 6f, 13, 22, 28, 
2*j. 71 72. I’lider kiupire, 1045-8; 
who inryv a4n»e.'il, 1<H7 ; Cfe»U <»f, 1046, 
10)7 isec'iriiv for); fii\olons, 1*'47 ; 
lu H front uhut judges, 1' bl. froin what 
ju«Lineiit.., l0J*l? ; jud;'* ‘s letle'' of, 
101'' , U"tii e of, 1**47 , vMilten |>«*titiou 
<»f, l'*47 ; proceedings on (I t hearing)* 
10 47 H ; v«'Xalions, 10 47. I'luier lie* 

}<iil>lie, 10 4 4-5 (subAiliites for regular 
appeal). 

'^11 •earunee- avoulaner of, 9*'9 70, 972 ; 

bull for, 1**'** f* ; pre ventii.-n of, 969'7u. 

A pp' Iiiitio, J*'4,5. 

Ajp. •intineiii, pi.vver of, ‘•23, 941, 

A PI >*iriionii)« ill, 31*1*, 1 4 1 . 

A'jua astha. 42 4 ; |Ke».ns ad aquam 
appulsus, 416, 425 {inl« rdit ts) ; eol* 
liOi.'iua, 421 , n tu»e litit tus, 415, 419, 
424 (inl<idiil*| ; uqii.e tdueiitdat jus, 
41*1 ; aat« r ru**' (pro aquu* forma), 9lU 
(b.iH^t; aqua h.-tuntii**, 415,425 (in* 
U run n t ; pluv la, 25 (. 

Aqn.k et igni int* rdn ito, 21 8, 187, 1061, 
lo<;;, ; wh-n oi .olviil nmiiiagc, 694 ; 
elf* c-t on U stain* nil failio. 795. 

A<{utl ana sltpulalio, *.39-10. 6 42. 

Arbiter, 18. 32, 23, 4 (, 48-49 ; j*roccdure 

Ix'fore, I0o7. 

Arbitraria formula, 998-9. 

Arbitration, refer* neo to — com|mlaory 
973, \olnntaiy, 9*i7. 

Arbitrators, the, -44 51. 

Arbitratu (or arininoj tin Ixmi, 402, 406^ 
5**3. 

Arbilrium, 48 note. 

Ari/<*res furtim 251-2, 332, 514. 
Arcarimti n**tnrri, 4*i7,® 

Arcltiam, 6"1 * proiuiac of retiAiiicratlon). 

Arc-a, 444 (byp*>thec), • 

ArciuB fodiendH: jua, 417. 
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Argentarii — actio receptitia^ 567 ; codex, 
468 f special mortgage, 445 ; partner- 
ship, 617 ; aet-off, 994-5 ; joi^ stipula- 
tion, 660 ; surety, 569. 

Aristotle, on slavery, 161-2. 

Armamenta, 336 (of ship). 

Arrest, 1030-31, 1034; of ban'krupt'K 
property, 1037. * 

Arrhs, 504 ; sjionfialiti®, 

Arrogation, 204-7, 209; 7,10,126; in- 
qniries preliminary to— in ca»« of boys 
under puberty, 20 7, of women, 206 ; 
by leji^slativeact (ancient fonii), 205 ; 
by imperial rescript, 206 ; ruHtraints 
on, 206, 211 ; form of luaivensul suc- 
cession, 740-2, 754 ; of pupillns (ends 
tutela), 723. 

Arrogated child — disherison of, 778- 
779. * 

Arson, 57- 
As 229. 

ANiaHHins, 1061, 1062, 10C6, 1063, 1069, 
107L • 

Assault, 1069 (punishment).* 

Assessors, 73. ^ 

Atros injuria, 155, 1069. 

Auctoratus, 194. 

Auetores juris, 55, 76. 

Auctoritas -iia'.niiu, 13 ; pojndi (in nrro- 
galioti), 205-6 ; of tutor imjuilaTum, 
699-702 ; <»f lubw mulkrum, 728. 
Au<)ieiitia c |»isoo} tails, 74. 

Audi taros, 79. 

Auditoria, 52. 

Auditorium Hacrum, 67, 71. 

Augurs, lo. 

Augustus -(40111^1*8 in the law under, 
66 (>7 ; givi'K jus ]»ubliee rt-^’iiondendi, 
53, 76 ; ►upremucY of, 65-66. 

AuHpieia, 7, <S, 25. 

Autlteniiae, 92. 

Aver.-.ionem, per, 512. 

Avert, 905 (legacy of). 

Aso, 100, 109. 

Bait., 96S (viiulex), 969 (<'autio judieio 
sisti), 972 (\adiinoni.ih lo30 (manus 
injectio). 

Ballot, in criminal trialrt, 59. 

Banker. See Argentarii, 

Bankruptcy, 1036-42, 126, 138 note ; 
iiivtduntarv, 1036-9 ; on apjdication 
of bankrupt, 1039-40 ; fraud of baak- 
rupt, 104t*-42. 

Barter, 491, 541-2. 

Bartilici^ 95-96, 97 ; abridgments of, 96 ; 
scholia on, 95-96 ; Ba-siliconun Synop- 
sis, 96, 97 : Minor, 96. 

Bastards, 683. 

Bene6cium — abstlnendi, 876, 877, S79-81; 

oedenda*‘um actionum, 554, 57 J ; divi- 
. aionis, 551, 578 ; legis Cornelias, 572 ; 
ordinis seu excussitmis, 447a 654, 568 ; 
prindpale, 674 ; quin^uennalium, 1040. 


Bequest. See Legacy. 

Betrothal, 695-6, 525, 535. 

Bishops, 74, 221, 293, 717, 1056. 

Blockstone’s classification, 135-7. 

Blind, cure of, 732 ; wills of, 772. 

Bluhme’s discovery, 91. 

Body, barm to the, 146-7. 

Bologna school, the, 99-101. 

Bona — in Bonorum possesaio (q. v.), 841, 
745; materna, 293-4, 444, 853; va- 
cantia, 865-6 ; vi rapta, 166 (see also 
Actio vi bonorum raptorum). In 
bonis, 843, l(;3du 

Bonorum — addietio lihertatis causa, 
742-4 ; certrtift, 1039-40; uollatio, 
849-50, 858, 7S3 ; distractio, 1038- 
9 ; einpttir, 994-5, 1038, 1042 ; pos- 
ses ■'io (see Bonorum possessio) ; pos- 
sii'HDr,! 038, 1039 (see also Bonorum 
jios^eesio); sectio, 1036; separatio, 
748-9 ; venditio, 1037, 126. 

Bona fide contract, 537 ; hima rifle po.s- 
sessor, 237, 247-8, 268-9, 277, 279, 
336. 341-2, 398, acquihition bv, 885-6 ; 
slave iKt'Scssed Utna jidc^ 323, 354 ; 
in usucapii), 268-70. 

Borne tidei actions, 48 note, 637, 
994, 1009, 1016-17. 

Bonds, 429. 

BtoniUrian ownerthip, 203-5, 371 seq., 
612. 

Ibtiioruiu posxtsdo, 840-03, 40, 127 ; 
iignitio, M3-4, J'S/ ; definition, 840 ; 
r-jMiclal sense of ijuun and of jtoserMio 
in thi'- <a*nnectiori, 841 ; interdict quo- 
rum buuorum, 842-5 ; <uigin of, 846-8 ; 
cum re, sine rc. 84.3-6 ; remedies, 
8S6-7 ; teni|>UB utile, continuum, 884. 
bee Iidieritauce. 

Su crctf.'dofi to Freebo*'n.- -Defects in 
law <if Xll. Tables — Diietorian imkdifi' 
cations, S4S scq. ; agnates, 857-60 ; 
collattra! cognates, 860-62 ; fathers 
and chiMren, 849-53 ; grandfathers 
and grarnichiUlren, 854-5 ; husband 
and wife, 863 ; uiothers and children, 
8;d>-7 ; unde coginali, 848 seq., 861 seq.; 
unde Icgitiinl, 848 seq., 860 seq., 869; 
unde lilwi, 648 w‘q., seq. ; unde 
vir ct uxor, 803, 848, 8t*l. Justinian*# 
refonn, 863-5, Contra tabulas, S60 ; 
secundum tabulas. 800, 

Succession to Ftetdotm^ 866-74. To 
frvedmen (Homan citizens), 866-71 ; 
turn quern ex familia. 861 , 869, 870; 
unde cognati mauuitdtssoris, 861,863; 
unde decern persons, 851, 860«61 ; 
unde liberi patronis patronmqua et 
parentes eorum, 861, 869, 87u ; to 
Latini Juaiani, 871-4 ; to dediUftii, 
874. 

Borboritss, 1056. 

Btiirrower. See Loan. 

Boundariea, 2u (XIL Tables). 
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BriMshylogrii*, 100. 

— obligations of, to Eonniui Law 
(chiefly through Arn^ 100-116; sum- 
nuu^' of chief txiints of Itoman Law 
in, 113-16. 

Breach of promise nf marriairo, 

Breviarium AUrici(ammi;, iiS. 

Breviculus, 1009. 

Brevi iiianu delivery, 349. 

Bribery, 67, 1003. * 

Burtien of proof, 1067-S ; causa Ifbcratis, 
185 ; ai'tio cimfe'ssoria de UMufructu, 
409; condirtio imlehiti, 6U1 ; utiiis 
aclio tulelji* directa, 7-5. 

Burdens — oti thin^rs lH‘«|iie.'ktl«ni, 901 ; on 
land, 428. 9nl. 

Buriiil-j;r<»und, IU(M7. 

Burning alive, lor.4. 1(‘67, 1068. 

Burying alive, IctU. 

^Byrantiue Law, 93, 97. 

CAi»rcA. 75S 8C0. 915. 

Calcis eo(|Uendie jus, 417. 

Calendar, tho, 1(», 24, .52. 

Caluinnia, l()2't-21, 8-7, 0S6, 999. 1(»19, 
1066, 1('74. 

Canon, 426, 428. 

Capita, divislim of intestaU* inluTltantx 
in, 835, 8fi7, >“64, n 6 .*i. 

Capital cases, 21, 23, etc. (s*'C C'apul); 
crime, 671 ; puiil-linieiits, 1< 61 5. 

Capitis deminniio, 211-2<>; meaning of, 
219-20 ; maxima. 215. tiK-dia or tiniior, 
218, minima, 219. KtlVct in j< int oldi- 
gation, 5.59 ; on partnership, .523 ; in 
condition. d slipnlatven, .592 : on cojmi- 
tion an<l aj.piation, 6>ri, a3i;, .S|3, '•.57-8, 

; on tiitela, 723 ; < n uriog.dio aiol 
tsM in mannm, 741 2, »'n iiHt.v 
tion, .'^(>.5, Mo9 ; on memUerHhip of g* 

• 838 ; in intestate sutcvsMoii U» freed 
men, >*68. 

f'apito, 77. 

C'aptatoiia imtitntio, 947. 

Captive, 21.5 17; r«t«irt,ed. 215 17; fin 
war) made ulav#*, I60.6I, ln9 ; Usta- 
menti factio, 795. 

Caput, 219, 23, 26, 30. ,50 note. 160, 21.5. 

1045, lo65. Sl«\e* h.ave no, 16 *, 21 I. 

Carbonianuni edictmn, 8 '*6. 

('artnen, ll‘<. 

Caasians, th<% 77. 

Castellum, 425. 

Castration, 1069. 

Catonia regula, 948. 

Cattle-stealing, 1070. 

Causa —cause, cai*e, grotinds : cognita - 
adrogatioQU, 2o7 ; under Kdjetum Car 
boitiaiiuni, 886 ; on apfdR'atMin f<sr 
bonorum posi>ei»8io, 886 ; injuria to son, 
196 note ; as to superfleies, 430. 

Cause, otmsideration, (frouml, motive; 
oeaaanie causa n«*tt ces«avit lex,* 
• 875 ; causa data causa non 


Causa (eoaliaiifrf). 

656 ; falsa -in 88|» In 

usne^io, 270 ; jusu 

180-81, (Hwtessionis, 290, 272 ; tra- 
ditiuuis 282. 2S7 ; injusU, 598 ; 
lucraliva, 270, 91 4, 944 ; uf legacy, 

pietstis, n458 ; tuqds, ,598. Valu- 
able con<«itleratu^n. 597 

Cause, salt: cause oonjeotio, 1007 ; 

iug to, 33.5, 9ol -2 (c.isual 
Cautio - <»f arrogator, 2^7 ; in Urn- 

4»rnni addirtn* lilsTtati** causa, 742-3, 
danuii infet'ti, 465, 495 ; «U< lUdo, 465 ; 

<brio si-'ti. 969 ; jnr.d«*ri5i. log 4 ; in 
loan, 4 <i 9 71 ; M«u ai\a, 93ti ; tie iterse- 
4^nend(> st'rvo, 4*‘»,5 ; a** e\nl«nctt of 
*»tipnl:iti«in. 46»3 ; in ui»u!rt.i^, 397 
in U'UH, 111.* See 
f‘a\»re of jurisci. nitwit, 55, 

^ the, 12, 2''. 29, 79, 71. 

I \ ai*nHi ot. punjtiH ii w itii wiavery, 
(H* , manumm-ioii liv oiiruliKeut of 
K name ou, 1715, 192. t ' 
ma-. i-ter, 779». 

CeuteiMt 11 (llliertih 869. 

(eiilnmxin. 4!* 51, 259, 885, 

976, 979, 9^2. l"f*r. 

Ct HHio honormii, I* .‘'t',' lo ; h» jtire (next 
artich-i ; iioimniiui \t 1 ai tiomiin, 626-8, 

■ in jure. 1. 260, 261. W.'t, 246, 
2'', ,5.*., 2*''' anpme by, 

262 ; m tidiin.e 4-'. 4 .5, 433 ; 

»n It vaev 

e«. 419, 42‘t, 

r\rlwtle’t, 122; t ntein of wonit n 

traiiffetn 'I by, T-’*'' , creatr** usufruct, 
404, ti-niiinatt'H naufiiKt, 407, 
4’livrseter, evi'U fiet. <»f, 1'*.52 3. 

('iuutiilj attt mpts <»u, I4i» ,'iO ; ftfTencea 
a/aifi-t, Jo7o ; of Mr/ins 1064, 

1 Idltl 'Mghtt' {»»i<l (Int.ej* of, l94 7 (under 
•), 676-*' (not under pottMtas); 
<‘f, 190, 220 , {taiiiong off a 
*71 ; prt’^tti otjon of, 
J20 ; sac-rifice of, l(/69 ; salt of. 191-2 ; 
succession to, *'53 ; vtiJj of failo r, 774, 
f'birographa, 4*> !*, 47*9; f"rg» ry of, 
1071 ; legacy ••f, 913. 

Cbristianity, ii.fln* nee of, 68, 69 ; 

s ' ” 

Church - a/'tion bv (presc^ptitm o0» ^48* 
9 ; adinnsion inUi, frees slavt^, 183 ; 
as heir, 800 ; mtlcavotir of, to sui^ 
prems interest, 652 ; legaciijs, frusta, 
left U, 659 ; Ic^'islation in favour uf. 
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Church {eomtinved), 

669f 689>90, 1074 (ter) ; manumianon 
in, 177 ; property (lale of), 316. 
Circnmitantial evidence, 1050-57. 

Citatio in criminal proceedings, ^8. 

Citations, law of, 69, 79. 

Ciritas, 30, 186 ; forfeiture of, 1065 ; 
grant of privileges ef freeborn, 671 ; 
conversion of Latinitas into, 673-4 ; 
loss of, effect on testament! €actio, 795 ; 
sine suflfragio, 31. 

Civitatum defensorcs, 74. 

Clam, 252-3. 

Claus (ffenfrs), the, 6. 

ClassiHcatioii of Homan t>aw, 122-142 ; 
of ancient codes generally, 122 ; of the 
Perjietual Edict, 123 ; of the Homan 
CodcH, 123 ; of the Digest, 123, 139 ; 
Pothier’s re-arrangement, 123 ; <»f the 
Institutes ((laius and Justinian), 124- 
132 ; clasHihcation of tlio present work, 
132-142 ; importance of a sound and 
uniform KyHt<*m <»f exposition, 139-140 ; 
order of* exposition (wyth illustrative 
exam] lie), 140. 

Clausula — codu^llaris, 829-30, 7G5 ; pro- 
rogationis, 930 ; stipulationis judica- 
tum Holvi elauhula' tres, 1062. 

Clergy — propi*rty of, 293 ; exeu-'od from 
lieing tutores, 720 ; attiinjits to obtain 
jurisdiction <i\er ]iublieatioii of uills, 
773. 

Clients and patron, 4. 

Cloaca* niittcndjc jus, 419; interdicts de 
cloacis, 425. 

Cloacariiim, 

Codts - av;cicnt, 122 ; of Tlyzantine em- 
]H'rors, 94 -96; (Ircgori.an, 85-80; 
Homan, ]ir<imulgatcd by Cerman kiiiirs, 
88-89— Lex Homana Hurgundionum, 
89, VisiK'iitliorum (or Hrexiarimn Ala- 
rici), 89, JOdietum Tboodorici, 89 ; 
Heruio;:cuiau, 85- 86, 123; Indian 
(definition of eontracib 457 ; Indian 
Pen.al, 1053; .lustinian's — New (re|K*- 
titie prielcctionis), 92, 123, t)l«l 

(VetuH), 90 ; Theodohiuii, 80-87, 123 
— ]*rojecUd new, 87. 

Codex — uccepti et expensi, 466 - 9. 
Co<le (see (VhU h). 

Codicillaris clnUNula, 829-30, 76.5. 

Coilieilli, 825-30 ; form of, 826 ; intro- 
duction of, 765, 809-11 ; inaiiuuiiKsion 
by, 175-7 ; offences an to, 1072 ; ti-usts 
left by, 895 ; cxunparison with will 
(testauientuin b 825-^ ; conhrui.ation by 
will, 828 ; wills construed as, 829-3U ; 
as dejwndent on wills, 828. 

Caefelw, 79S, 824. See Lex Papia. 

Coamptio, 224-5, Ji22, 228, 226, 19 j 
fiduciaria, 7ol, 795 ; compared with 
mandtpatio, 229 ; matrimonii causa, 
731 ; as mode of univitrsal succession, 
740 42. 


Coemptfonator, 228, 229, 781, 741. 

Cognati — d^ned, 830 ; forbidden to 
intermarry, 683-4 ; as tutorea, 711 ; 
collateral (intestate succession), 860*65. 

Cognatio legitima, 836. 

Co^itio (Prsetoris), 988 ; extraordinaria, 
42, 1013. 

Cognitor, appointment of (compared with 
procurator), 1022-3 ; exceptio aa to^ 
991 ; security, 1023-4,r 

Co-heirs, 553. 

Coinage, otfences as to, 1067, 183 (coiners 
of bad money). 

Coke, Lord, his use of Bracton, 111 ; on 
insults to the dead, 147. 

Collateral relations — defined, 830 ; for- 
bidden to intermarry, 683-6 ; intMtate 
succession of collateral cognates, 860-65. 

Collatio — bonorum, 849-50, 858, 783 ; 
Mosaicarum et Komanarum Legum, 88. 

(^o- legatees, 915. * 

Collegium, 314. 

Colonise — civium Komanonim,- 82 ; 
Latinse, 32, 218 ; maritime, 32. 

Colonus — tenant-farmer, 398, 447, 507 
seq. ; sulscriptitii or cenniti, 162-3 ; 
incjuilini, liberi, tribiitarii, 162-3. 

Comitia - C’aktii, wills inatle in, 766; 
Centuriata, 7, 8-11, 34, 60,66,1065; 
Curiata, 7, 66 ; Tributa, 14, 25-27| 
56, 60, 66, 1065. 

Comitium, 51. 

Ciimnierciuiii, .5, 30, 108, 590.- 

ComnKiilatuiii, 475-9, 527 seq. ; damnum 
injuria under contract of, 248 ; theft 
under contract of, 238 ; eompared with 
UhUH, 475-0. 

Compeiisatio, 993-5, 1017-18. 

C'omjHjnsntuin — in acce8<^k>, 277-81 ; for 
unexhausted impriiv cments, 301 ((ips), 
337, 440 (jngnu.x) ; iA simple injury, 
154 ; in aggraxated (atrox) injury, 155. 
f:^ee He^pl•nsibility. 

Cxiiiqierendinatio, in criminal procoedings, 
59. 

Comjiercndinua dies, 1007. 

C«>mpromise (tramtaclio), 549. 

Couceplio (formiilarumj, 9SC seq, 

Conciliubula, 32. 

Concilium jilcbis, 26, note 1 ; concilia 
■emc<<tria, 71. 

CiincubinatUH, 678, 604 ; gifts to concu- 
bines, 321 -2 ; concubines as heirs, 
8(*J ; legitimation of diildren of (by 
Bul>sequent marriage), 201-2. 

Coudeuiuatio, of formula, 9S8, 989, 996 
(variance). 

Condictio— origin and definitiois, 37 saq., 
132, 4C3-4. 975, 979, 980, 98L 982; 
cerli — on adstipiilatio, 564 ; oa expen- 
aiUtiO| 469, 671 ; oa mutuuniy 472, 

. 474 ; on sale, 505 ; on stipolatioa, 464, 
526, 537 ; incerti— in delima, 1Q76 ; 
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Oondietio 

on ttipaUtion, 464 ; in tatala, 734 ; 
fnrtivft, 257, 325, 529, 552 ; indobiti, 
658-61, 588 ; ex le^^, 973. 

Oonditio. In contract : mtty be attached 
to all contracta (except expenailatia), 
589 ; conditional obligations, how 
Tidaed (lex Falcidia^ 752-3 ; dehni- 
lion, 586 ; dice ce<lit, vcnit, 5S7 ; diffem 
from incertuE dies, 5S7 : chief practical 
eflfect, 587 ; fulblinent, 589 : illc)^, 
impoaaible, 591*2 : novation, 630 ; prw- 
poatera, 592 ; rc«olutive, suspeiuivc, 
589-91. 

In inheritance, 788. 

In legacy : caMU.’ilix, 958 ; definition, 
932 ; difitinguinhed from dicN, 
932-3 ; frt»m iiuhIuh, 934 ; extrin- 
aeeuH, 934-5 ; non faciendi, 939 ; 
failure, fulfilment, 93.5 9 ; illegal, 

* impoHsihle, 941 ; jusjurnnili. 9l7 ; 
ii]anumi>'Nion. 176 ; m n-xtruint of 
marriage, 9l7*S ; mixta, 9:t8 ; 
againHi morality, 94S ; Muciana 
cautio, 939 ; itotcxliva, 937 ; 
reatriciions on, 937-41 ; bi vulet, 
940. 

In twufruct, 406. 

Condominium, 337-40, 519, 553, 612-13. 

See Joint-ownership. 

Conductio. See Hiie. 

Confarreatio, 225, 22 226, 5, 19. 

Confeerio in jure, 1(*03. 

Confiacstioii of g<»otlH, infi/i, 106'^, 1069. 
Cnnfuaio — Merger; cikU eiiiphyteuxiH. 
428 ; mortgage, 417 ; praeWi:*! ♦MT\i- 
tudea, 422 ; in do-solt tioii obliga- 
tions, 649, 74S, 755 ; lu joint obliga- 
tion, 559. 

Mixture of materials, chi* fly li<piids, 

• • 

Conjectio cauam, 1007. 

Conjuuctiin (beMue-^tHb 91.5. 

Consent — in Imtioilial, 69. » *» , in 
tract, 580; of oiirab.r, 733; in marriage, 
680-81 ; of tutor, 7**2, 717. 

Consertio manuum. See IVIantium cr>n' 
sertio. 

Consideration ■ — illegal, .^98 ; intnioral, 
468 ; valuable — c<>rilra/ u for, 45«, 
490-524, 534-6, want of, ,597. 

Consilium— Ad »'ice (dutinguuhed from 
mandatum), 483. 

jBoard, Council : roonrilof the King, 
8 ; jory in criminal trials, 44 ; 
board of manumisslun, 1^0 ; 
neeesaariorum, 6, 224, 735 ; of 
pnefectus nrid, 72 ;»of VtvaoM, 
44 ; of Quanitor, 56. 

CoDSobrini, 831, 836. 

CoBsoUdatio — terminate emphyteusis, 
428 ; usufruct, 4o7. * • 

servile, 


Contplmej, 1068. 

OooaiitQtion, the Servian, 

CoDstitutionea, of the 
120 ; generalea, 120 ; 

Constiliilum — Pactum d<A*onstituto, 566- 
76, 549 ; poas<*ss<>rium, 352. 

Consiructhm of terms in wills and 
legacies, 953-6^ 

Consiietudo d^iina, dintunia, Inve- 
terata, 149 ; revurtendi (of animals), 
346. 

('onsuls, the, 11, 27, 70. 

CA>iisultatu> Veteris Cujusdam Jurecon* 
sulti, 88, 86. 

Contempt id court, 337. 1008. 
t'ontf'statio litis, 56**. 562, 631, 633, 650, 
984*5, 992, 10««.5, 1«K>7, Hm9, 1014-16, 
1028. See Jdtis f'uiiU statio. 
C'onti^uatio ' dotnutli {inte*tatr succes- 
sion of sui hcrt'dci*), HTO ; teiniHtrii (in 
UMucapio), 266-7. 

Contract, 4.'! seq. Aceoxsorj’, 563*79 ; 
agency in, 609 23 ; cases an.-ilogotis to 
agfiicy, 623 6 ; anang#neiit by 
(lains, 126 T, bv .1 nslint.in, 458, in 
pri'srtit wolk, 4.'*8, 5)91 to ; bilateral, 
53r. 6 ; ill Practoii, 115 ; causa (s«e 

rail -a, 

comlilu*, 5>6 92 ; e»nifu'H», 649 ; 
sensu, 458. 012 (.hsM.lulion) ; 

5.H(» S4 ; consi iria'ion ill* gal unjiista, 
turpis c-ausn). 59*<, ronlracts for valu- 
able. 4.’i8. 49'» .^2b.^3t 6, extendon of 

CM>ntrn*’ts f»*r 'abiiibl** (pa<’Li5 545 60, 
want of valuiible <siin’ caiioa), 597*8 ; 
(lainag* s, iio iisiir*' of, b.O'* ’, defini- 

tion, 456> 7, 451, roinp.*!^ * n with 
, 546 ; riisso)nlit*n of, 626-50 ; 

abb-. 45S, 471 9o, 527 34 ; t xUmsiuii of 
espnlabh , 540 15. 5 .2 3 ; rrr<»r (essen- 
tial, non 580 84 ; cxts-ulcd, 

rxccubtrv, 5.1.^ 6 ; iMiita fnh's, 53/ ; 
f<*rce vjs, Iw-hos) ; formal, 458, 

4.59 71, 525 7 ; frandiilent (»ee <hilos, 

alxiM-; , «*f fr* 4-jio'n in inanfij»i«4, 602*4 ; 
of furhoi, 606 ; venus and s|K*cieS in, 
.580 ; heir, desrenl **f obligations to the, 
4;50 ; hist<»ry and i laasthcatfiin, 524 40 ; 
illegal pnoniw-s, 6-0 1 ; iiofSHisiltle 

pr«*niisc», ,598-6(>0 ; of iinj»uls-r«*s, 607 ; 
innominate real, 540 45, 5.32 3 ; In- 
U-rest, 652-3 ; intimidation metus), 
593-1 invali i 59 idJ01 

609 ; joi 

litis ccnlesuti**, 65o ; of pmuawi under 
manus, 60| 6 ; metoa, 593.5 ; of 
minors, 668 ; ni'sialiiy, 5.SI.92 ; w»ora, 

653-4 ; nmstio, 626-il4f ; 584-6 ; 

of persons umu-r |s»t«»tas, 6f|4'6 ; pre- 
scription, 645 9 ; promiiMsi, illegal sod 
; quelity. 
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Contract [continued). 
quaci-contract, G55 Bcq. ; re, 458, 471, 
64 L (dissolution), — innominate real, 
54(^45, 532-3 ; releases — formal, G38- 
642, non formal, G 42-5 ; rumedicB, 650- 
54 ; righto and duties, interpretation of, 
579'SO ; rules applicable to contracts 
geuerall)', 579 8C(|.; of slaves, 602-4 } 
solutio, 632-8 ; of si>#jdtlirifts, 609 ; 
time, 585-6 ; unilaterull 53^>-6 ; ustr- 
fruct, to establish (in Provinces), 40 j ; 
verbis, 458, 466, 639 41 (release) ; vis, 
593-f), 1071 ; who cannot contract, 
602-9 ; of women in tuteln, 606. See 
also under the separate contracts. 
Contrectatio, 233-4 ; fraudulosa, 235. 
Contributory ne;'li;'ence, 24G-7, 146,. 15 4. 

See Responsibility. 

Contuberniuni, 678, 6G6» 

Contuujacia, 337, 1008. * 

Contutores, 554, 706-S. 

Conubiuin, 5, 22, 2:», 30, 187, 197-P,G82. 
Convcniio— agreement, 457 ; in mauum, 
126-7. 

Conveiitus junMici, 44, 180,« 

Con vey jince, 25 8-00. 

Conviciuui, 147, lu4. 

Convicts, 170, 162. 

Copy, when nut udiuissible in evidence, 
1054. 

Corporation* — constitution, and property 
of (res universitati-), 314-15 ; as licirs, 
799, S6G ; incerta? personse, 799. 
Corporeal tilings, 287. 

Coquis — Autheutii'urum, 92; damage 
done rorjK>i*e cor|M»ri, anil ncc corfsue 
nec c<»r|Kiri, 243-4 ; of dos, 297-3')i*; 
opposed t» fructus (q v.) ; Juris Civ ills, 
24, 93 ; TiieodoHianuin, 89. 

Correality, 551-62 ; contrilaition, 555-7 ; 
creation, 557-9 ; detiiiition, 555 ; dis- 
solution, 559-61 ; rights and duties of 
oorrei, 555-7; correality and solidarity, 
561-2. Currei — proiuittemli or de- 
‘ bendi, 554 ; stipulandi or credendi, 554. 
Oorrectore*, 67. 

Coeta, 1019-21 ; of appeal, 1048 ; secu- 
rity for, 1047. 

Co-Buretits, 577-9. 

Oo-tutorN, 554, 7o6-8. 

Coulanges, M. dc, on the . 7 fns, 859. 
Courts - civil, 51, 52 ; criininal, 55-60. 
Creditor — defined, 179, 454 ; right to 
action for damnnm injuri% 248, for 
theft, 237 ; ©f deceased {wrson— duties 
of heir to — before Justinian, 747-9, 
after inventory naile, 75.5-6, order of 
riurity, 755-6, duties of juini-kein to, 
59-60, duties of Jid€itomuiU$ariiu to, 
817-22; fraud of, acquittances and 
alienation* in, 1040-42, manumisaion* 
in, 178-9 ; joini, 551 
910 ; subsidiary, 563 
fif new, 626*8 ; theft fnnn, 2 


Creditum, 472. 

Crete eximendas jus, 417. 

Cretio, 877-9, 788-9, 798-9 ; abolition of, 
879 ; oontin^ 878 ; definition, 877 ; 
perfect and imperfect, 878-9 ; vulgaris, 
877. 

Crime, contrasted with Sin and Civil 
Wrong, 1063. 

Crimen — a^lulterii, 687, 690-98, 1071-2 ; 
expilate bereditatis, 1072; laesae majes- 
tatis, 1065 ; de pecuniis residuis, 57 ; 
scpulcri violati, 1071 ; suspecti totoris, 
713, 721-2, 726-7. 

Crimina extraordinaria, 74-75. 

Criminal — courts (of Republic), 55-60 ; 
law, 1061 seq., (under Empire) 74-75, 
1061. 

Criminals — may be divorced, 691-3 ; for- 
Iddden to marry, 687, 683. 

Crucifixion of slaves, 1064^ 1007, 1068. 

Culpa — in coinmodatuin, 477 in deposit, 
480 ; in hire, 5(*8-13 ; ef (person 
charged with) legacy, 9' '3 ; in man- 
date, 487 ; in negotiorum gestio, G63 ; 
of heir, as to trusts, 816- ; of tutor, 
704, 707, 722, 724 ; in sale, 494-5, 502. 

Cum liber erit, 717. 

Cum re (bonorum poBse**io), 845-6. 

Cura, curatio, 732-5, 126, 1*28, 130; de- 
finition and chief cases of, 732 ; opposed 
to tutela, 6tf8. 

Curat«»rcs — aimonae, 43; bonorum dis- 
tralicndorum, 1038-9 ; liuloruni solem- 
iiiuiii, 43 ; of minors^ and others — 
a]>p<)iutnu‘nt, 733, dutivi, 734, duties, 
73;b Icgitliui, 731, responsibility of 
lieii's of, 735, security given by, 734 
urbis, 43. 

Curijk — oblatio curise, 202 ; privilege* and 
burdens ef the, 202 ; removal 
loC5. 

Curia;, the, 7. 

Curiata — couiitia, 7, 66 ; lex de 
8, 76, 241, N’esp.asiani, 82. 

Custudes (watchers), 222. 

Cuslodia,342 ; nudo, 465. 

Custom — as “ customary law,” 431 note ; 
long- con tin lied mores, mores diuturni, 
6it, 119, 741 (jus quod cunsensia re* 
ceptum est), 791, 1006i 

Damage— secret, definition of, 252-3. 
also damnum injuria. 

Damages, measure of, 656-52 : — in pro- 
jierty (damuum injuria), 330-31 ; in 
eoiulietio indebitiv 661 ; in injuria, 
154-5 ; de sepulcro violate, 317 ; de 
servo eorrupto, 183-4 ; iiv •tipuhUien, 
464 ; hk thfjft, 327. 

Pauinas, 889. 

DuiiinationHm, legacy per, 889-03, 891-7. 

I>amno«<a hereditas, 748. 

Damnum iofectuio, 39, 495, 975 ; stipu- 
lation, 465. 
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Damnnm injari*, ICC. 1S4. C43'S* 252'S. 
JUJO-Hl ; etemontA of. 243 ; compored 
with damnum, 245, with injuriA, 245 ; 
what damage* MippMHrin an av'um, 215 : 
meaaurv of damagoA. 33*>-31 ; n«>\a) 
action for, 1S4 ; |»cni»isAilil«', 247 ; 
what persona, K^vidua owners uia^' aue 
for. 247-8. 

Dardannrii, 1067. 

Dare. 453. 

Datio— d€»ti-t, 3(i4, ^66 ; nKn«>fru< iui, 4*^4. 

Deaf and dumh — cur.'»of, 7-« J <Hnd«4 
not enter into r^tipidattitti. 461 ; t(-t»tA 
inenti factio. 7‘.'1, 7U6, feo;i ; ctnild uaC 
l>« lutorrH, 7 1 7. 

, drhtor, 4.'4, ; joint de 

rv t»f ndraNr Im, i» 1,1-1 4 ; 
stitution nf new. 6MI-2. 

DebU, 466 71 ; di-irli-.irije of, 6.12 ae*! ; 
beretiitary, lial)tut\ f<<r. in rotini; lUi ui 
tnanuni, 741-2, coiiiu»ctvd by per t»n 
atloptL'f), or ooitiAti nmrried, 7 4l 2, l ii- 
bility uf Itetr for del <1. of dtv vitMrd , 7 4 7 ; 
judgiiit'iti .Iiul^iueiit ili'Uil , nova- 
tion, 626-32 ; ao iM.'t-otr, 1018. 
Nomina. 

Decapitation, 

e»l wiff'a Mster, (•>*>. 

Decemviri - judicw, 17», 26, 40 5A ; Iroi- 
bus Rcriiimdia, 15 ; htibua ji 
49, noU« .‘t. 

iJeconcy, off** 

DeciiiloiirM <l4uiliqti:ii,iiit.'t, 

Decrettun—oi hm|-en»r, 76 ; of pnetor, 
41, 9{m, 100.1. 

llffCuriont M, 202 ; l<-oa<\v of a T<ntin 
rindirmtutUffH to a toluuy, , 
perty <if iiit***.tat»*, ^66. 

De<lititii, 12.**, ll*i>, 675-6 ; int*i«ln 

• «e<*aioB to, 874 ; tentameuti fucliu. 7147*. 
71^8 ; inifb*, 8 24. 

Dodititii iM rexrmi, *l75. 

Deductio-—<l« ja'culio, C^l ; in cajie »if 
sacramentunir i>7-*' ; w't off, ; 

nauafructus 40 i ; uaoria in tioi 
mariti, 662. 

DediicUi 

Defence — iNjuitabb*, 1015-17; 

improper (penaliita fori, loiO- jo. 

Defender©, iiieaiiiiu; *»f (in clauae of 

Defenaor, 1026. 

Defenaores tivilatnm. 74, 714. 

DegnMiatiea (of rank). ]o65, D^C7, 1070, 

1071. 

D^n^eea «f propinquity, 830-32. 

153-4,1.55.552 

tie — eritninb. (Mr nomizua, 58 ; here- 
. 676, 

Dekgatie. 626, 630, 6.31 -2. 

Delictum, 1 35, 126-7. 1»1, 137^ privatum, 
74-76; of slave, 168. • 


Trtditkk 


906 ( variance!, 1057 (prtaff nf 
nf object (4 legacy, (424. falsa, 923. 
llenuncMtio— t** frvn^ wumau cnhablUug 
with slave, 17*^: liib, 972. 


179 S2.527.»e<^. ; i 

1“74; no- s«*t-off in aetum on, 1017 ; 
theft under eoiilmct uf. 239. 

'relietn*, 257 8. 

De«ertioii bi ila* enemy, 100.5, 1066* 

io, ill legacy, 924. 

Deveraorium, 441 <li>p 
Diltator'iiip, the. 27*. 

Dietio d.-ti-, 46 * 6 . ttOI. 

Dicf*. 587, ete : in dt* m addiettu, f>90 ; 
diet* ceilo, *lirji venit tti cotitracl. 


diiiu<^, 1<'!*7 . « nd>>UTi'n*i (**r iiitereisi), 
52; fasti, mfa-ti, 24, 52, 1044; 
jtiiidiei. or juiiu iarii. 52. 


to. jutsum. 

iKtiitiiN, h>N4 of, involves no capitis 

initnitio, 21.'. 

ili;:entt{k. S* e references under (*i 
ii, 141», 1070. 

' I>irtiio nt iin|»edinit'iitN t*> 

J DiM ime, cviiit.ii'MUM. wiIIn of }»crsoits suf* 
j ft httfi fnnti, 772 3. 

Dii»h*Tiw*n, 774 9, 783 4 ; explanation nf 
rule, 774 5 ; gri'undi f«*r, 7-83 4 ; nio<U‘S 
— notnuiattin, 774, iriter eirtenw, 774 ; 
Uf* by codiriili, 827 : 


Di»|H'nsaU»r. 229. 

DiiuieiAiu. 250 51. 

Dislraeiie— ' bonorum, 1039; 

437. 

Divinatin, in criniinal priK-eed 

Divfireu " Dtvoriiniii, 689-94 ; foiiii, 690 
frerdoin of, 601,679, 690 91 ; gnmnds, 
691-3 ; by tnutual comn nt <*K*na gratia). 

, by one |*arty ah>io\ 690-93, liy 

Uftiliaa of wife, 689 ; leh'isUltioa 

iiig, 691 3 ; prov ision for children, 
693-4 ; restrainU on, 69 >-94. Bee also 
lC«‘pudiuni. 

D**cuirient« - admiKaion and esclusinti nf, 
in eydeiice, 1<’54 ff; prtMlucllnn nf, 
1^59 ; pr*»«*f of sutli«t»tieil^of. 1059, 

Dolus, 593-8, 171, 236, 239, 241, 249-50? 
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Doltu (eotUimud), 

1040>42, 1071. See references nnder 
Contrtte^ Culpa. 

Dominium. 281 aeq., 223, 309. See 
Ownership. • 

Dominus — emphjteuaeos, 426-8 ; invitus 
(furtum), 234-6 ; proprietatis niKise, 
384 note, 886, 397 ; rtjJ gestae, 664 
seq. See Ownership. 

Dotiius— instructa, 907 ; <mm ^nstm- 
mento, 9‘>7 ; domus qiiteque mea ibi 
erunt quum moriar, 908. 

Dona doorum, 75*2. 

Donatio — muiiis cau«ui, 915-17, 115, 321, 
761, 898, 916-17 (compared with 

legacy) ; ante vel propter nuptias, 
308-9, 442, 682, 692-3 (how affected 
by div«»rce), 782 (legitim) ; inter viv<»s, 
318. How far adojttcd in Kngl^i 
law, 113, 115. Duuationis pactum, 
550. 

Dos (dowry), 205-308, 679 ; adventitia, 
297, ^ 305-G ; datio (giving of), 804 ; 
definition, 2il5 ; gift of (with marriage 
to a freeman), involving liberty, 1/7 ; 
dictio (promine ri), 304, 4 CO ; cxacti/*, 
6S3 ; father having means must giv^e 
to daughter, 677-8 ; huKhaiiirs rights 
to corpus of, 297-30(», to income and 
produce of, 3i 0, expenditure U{»on pro- 
perty included in, ?A\\ 2 ; husli.amrM 
|H)Wor of alienation, 209*300, his duties 
as to, 30*2-4 ; hypothec over, 414 ; 
legacy of, 91l i*2 ; legitim, 782 ; 
pactum de constituenda dote, 5.50; 
prmlium dotale, 299; priority, 442; 
im»fecliti^^ receptitia, 297, 3o,VC ; le’ 
covery atnl V^toratum, 304*8, 691, 574 
(sureties f w) ; remedies, 307-8 ; re- 
tentio, 3o7 ; tacit resettlement of, 304 ; 
Uufus’s Work <jn, 295 ; j)n>rni«i'd by 
woman, 573 ; woman must have tutor 
in setlliug, 728. la Bractou and 
Fleta, 115. 

Dotale prieditnn, 299. 

Ducenai'ii, 45. 

Duplicatio, 992. 

Pufumdii, 8u. 

Duties and Rights : the basis of the 
clasNification in this work, 132; di\i- 
■ions of, 133; negative, 133, 134 ; 
p4tsitive, 133. 

Duumviri, 25, 56. 

t*R, C91, 

Kcloga Legum, ©4 ; od Prochtron motata. 
06. 

Edict—of mtiaea, 84-85, 249, 831, 535; 
Carbonianum, 8S6 ; of Emporor, 76 ; 
magiatratimin, 12, 84. 60, 75, 76, 119, 
120 ; perempUirum. 1008 ; pen'^tiium, 
84, 35, S7, 75-6, 83, 123 risetor’s, 

. 84 aeq., and jMUsm (see lielow) ; pMi. 
iaW, 85 ; in mn, 134 note ; Tboo- 


Edict (eentinued). 

dorici, 89 ; tralatitiom, 85 ; nrlmiiinii, 
85. 

Edict of Praetor, 34 seq. : actio noxalii, 
1 84 ; actio Publiciana, 263>4 ; ad join- 
ing proprietors, 253 ; adjournments, 
285-6; agency, 623, 614-15, 617; 
Bononim possessio (q.v.) ; commo- 
datum, 475-6 ; convicium, 147 ; cor- 
rupting slaves, x64 ; damnum injuria, 
243 seq., 330 ; de glande legenda, 254, 
833 ; desospensis, 153-4 ; deposit, 479 ; 
equitable contracts, 527 seq. ; iilius- 
familias (injuria to), 195-6; formulae, 
9S0 seq.; heir, 875-7, 886 ; heir and 
legatee, 917, 952 ; injuria, 146-156, 
164-C (slaves), 195-6 (children); in- 
terdicts, 997 seq. ; intestate succes- 
sion, 840-63, 866-9 (freedinen) ; lex 
A<]iulia (extension of), 146, 244 ; libel, 
148; manumission (private), 172-3; 
negotionjm ge-stio, 661 ; pacta, 546-9 ; 
pater fiducinrius (fraud by), 213 ; 
pauj»erie8, 248 ; peennia constituta, 
566-8 ; penalty for injuria, 154-5 ; 
possession (q.v.) ; prescription, 289 ; 
slander, 1 48 ; slaves — corrupting, 
164, injuria to, 164-6, runaw'ay, 163, 
theft by, 210; summons, 969- 71; 
UBUcn]>io, h»ng po-tseesion equivalent, 
289, rescission of, 271 ; vi bona rapta, 
211, 332 ; wills, 768-9. 

Kdictiles, 80. 

E'iitio actnmis, 983. 

Education, legal, 55, 79-80. 

ICtfiactorcs, 1U70. 

Kffusa, 153-4, 155, 552. 

Eject riient, forcible, from lands, 250, 

^ 1070-71. 

Elcctio— in legacy, 926 ; in alternative 
stipulation, 579-80, 

Emnneipatio, 212-14 : ancient form (based 
on triple sale), 212-13; under the 
An.'istadan rescript, 213 ; Justtuian’s 
alterations, 214 ; voluntary on both 
sides, 212. 

Kinancip'ited brothers or sisters — 
intestate succession, 858. 

Emancipated child — child and parent, 
676-8, 130 ; di->herison of, 778 ; 
intestate successittn of, 849-54 
(fathers), 855-7 (mothers). 

Emhexzlemcnt, of put die property, 45, 
57, 1071, 1(62, 1067. 

b. m^ eror, the, 71, 76 ; liia emincil, 71. 

Kinoliytt usis, 4*26-9, 883 ; alienation, 427, 
429 ; creation, 4*28 ; deffnition, origin, 
and nature, 426 ; forfeiture, 428 ; 
rights of rmpki/truta, 427 ; use and 
enjoyment {utfndi /ruendi), compared 
with right of /rurtuariutf 427 ; is he 
in law owner? 426 ; compared with 
oumerthip, 383 ; remediet, 429 ; ter- 
mination, 428. 
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Fideieommifstim {wniinued)* 

Utive chaugeSy 817<22 ; as enlarging 
liie po#cr of Bubstitution, 822-4 ; power 
of appointment, 823 ; a trust upon a 
trust, 823 ; as removing testamentary 
incapacity, 824-5; of freedom, 175-7, 
186 (remedieB) ; inKtrumciits creating 
(will, letter or Kpoken words, or nod, 
codicilH), 825-o0 ; mora, 894 ; form, 
894-5 ; modality, 895 ; reftrict^ons as 
to object of Inquest, 895, as to persons 
capable of being legatees, 895-6, as to 
causa, 896 ; release, 896 ; remedies, 
896. iSee (%>dicilli, Legacy. 

Fidejussio, fidejuss-or — dctinition, 565-6 ; 
distinctinii from pactum do constitute, 
567-8 ; extinction, 575 ; f4»nn, 570 ; 
pnescriptio in action against fidejussor, 
993 ; restrictions. 571 seq. In caae^f 
co-sureties, 577-9 ; in case of tutores, 
716. 

FidejircunisKio-- definition, 565 ; extinc- 
tion, 575 ; form, 570 ; restrictions, 
571 seq. Inacase of co sureties, 577. 

Fi<lncia, fidueia* contruetus, •431-7, 528 
see]., 850-51 (enuitcipation). 

Fiduciurius (-ana) e<»einptio, 731, 795; 
pater, 2i:’», 712; tutela, tutor, 712-13 
(itilpulteruiii), 730-2)1 (muliennii). 

Fiiiafamilias, 19) ; dislnTisou (if, 776-7, 
779 ; dowry «»f, S50 (Uotehpot). Sec 
(Ibild, KiliiJsfamilius. 

Filiusfamduis, 1!M, 189-93; agent — in 
contract, 610 se<) , in conveyance, 323, 
in posHeKsioit. 35), 35<>-7 ; r«*stiicti uis 
on his powt T to borrow, 473--1 ; inca- 
pacity Ut cmtract, 605-6; anei< ntly 
suable for floliot-*, 197 ; di-lierison of, 
775-7, 779; injuria to, 194-5; labour 
of, 189 ; lo;ui> to, 473-4 ; peculiiitn, 
292-5, f505-6 ; peeuHum cristrmse, 605- 
6')6, 7i*7, 803; jiropt-rty of, 189; sur- 
rendered in in.'UU'ipio, 196-7 ; tej-taim-nli 
fa<’lio, 794 stq. ; could not l>e tutor, 
717. See rotest:is. 

Fiminee Ministe rs, piovlncial, 73. 

Finos, 1005, 1669, 1071-2. 

Fire-raising, wdful, 1071. 

Fiscus — ciuluea, 75s ; cl.dincil inheritance 
in aliseiice of heirs ab inU'stato, sou ; 
claimed trusts left to aliens, 824 ; for- 
feiture <tf inht ruauce to. s>2-3 ; hypo- 
thec of, 443 ; presenpium of aeti-ms 
cvuujH'tcut l«‘, 6)9; p. lority of, 112; 
pro|H>rty of, not svisceptible of u»u- 
oapiu, 272 ; soeee'ssor of man wh«j«e 
memory is cimdemned, S35. 

Fishing — in harlHUirs, rivers, sea, 310, 

Flamen — Dialis, 22t», 223, 22.5, 227 ; 
Martialis, 225 ; QuirinalL, 2g5, 

Fleta, Uoiuaii law^n. 111. 

Flcwentina; Faiu)ect«, 101. : 

Flumen, 313 ; distinguished from rivus 
(stream}, 313 ; pereaua, torrens, 313. 


Fluminis reetpiendi vel lum redptenfi 
jus, 417. 

F(^, raising price of, 1063, 1067* 

Fora, 32. 

Force. See Vis. 

Foreclosure of mortgage, 437-8. 

Forfeiture— of emphyteusis, 428 ; of in- 
heritance to Fiscus, 882-3 ; of freed- 
man's independence for ingratitude, 
170, of son’s, 212 ; of patria potestas, 
220 ; of master’s property in a slave, 
183. 

Forgery, 57, 106*2 ; of chirograph, 1071. 

F'oiinai contracts, 458, 459-71, 525-7 
(history). 

Formalism of Loman law, 23-24, 88, 
325. 

Formulae — system of, 9SO-1011, 38, 68, 
974 : transition from Legis actionesto, 
980 83 ; transition from, to Judicia 
Kxtraordinaria, 1012-13 ; in an actio, 
983-97 ; proceedings to obtain, 983 ; 
parts of, 987-9 ; technicalities abol- 
ished, 69, 1013. 

Formula arbitraria, 998-9 ; in fac- 
tum concepta, 4<', 986-7, 981 ; in 
jus concepta, 40, 986, 987-9 ; peti- 
t'o ia, 368, 983 ; priejuilicialis, 987. 

Forniuluj juris abolished, 69, 1U13. 

Forum. 51. 

Fossa, 313. 

Fo'ter-ehihl, ISl. 

Fraud — in aliemOlon, 1040-42 ; upon 
cretlitors, in manumission, 176-9 ; sale 
<»f freematj, 171; removing landmarks, 
239 ; theft, 233 seq. See Dolus. 

F>.'ui<l!itiouis causa latit.irc, 970. 

Freedman, 33, 128, DO), 138, 140,170, 
171 ; ingratitude of, patron, how 
jmnished, 170; falsely representing 
himself as freeborn, 1071. »Sce Liber- 
tini. , 

Freedom. See Libertaa. 

Freeman, 127, 128, 171 ; an agent, in 
contract, 617-21 ; illegal detention of, 
186 ; fraudulent sale of, 171 ; know- 
ingly treated a*» slave, 147, 149, 153. 

Fruetuaria stipulatio, 1002. 

FYuctuarium judiciiiin. 1002. 

Fnu tuarius, 39S (see Ususfructus); might 
bnng causa lilieralis, 184. 

Fructus, 335, 399-401 ; 439, 444 (mort- 
gage) ; 901-3 (legacy) ; civiles, 335 ; 
consuinpti, percepti, 336 ; falling on 
another's land, 254 ; licitatio, 1002-8 ; 
perceptio, 396 ; aeparatio, 398. 

Fuga lata, 1065. 

Fugitivus, 500, 599. 

Fundus—doWis, 299 ; emphyteuticariiM, 
426 ; iuatnictus, 9o7'S ; cum inatm- 
mento, iK>6-7 ; legacy of, 9i>6.7 ; with 
everything on the {iremisea, 908. 

Furandi 236. 

F'dJfioti— eura of, 732-5 ; incapacity hi- 
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Eomiddei 1069. . 

Honorsriijni, 482. 490, 515, 1013, 1028. 
Horrearii, 513. 

HorreuiD, 444 (hypothec). 

Hotchpot, 783, 850, 858. 

Hoo»e— 907*8 (see Domna) ; forcible 
entry to a tnanV 149 ; legacy of, 905-8 ; 
riffhta of UBufructuary in,i400, of uau- 


ary, 410. • 

Houaebreakera, 1070. ^ ^ • 

Household, the, 5. See Familia. 
Humaniata, the, 102. 

Hurt, when an injuria, 150-2. 

Husband and wife, 678-96, 130 ; gifts be- 
tween, 319-20 ; intestate auccession of, 
863. See Marriage. 

Hypothecu. See Pignua and Hypotheca. 


lONOillNIA, 875. t 

Ignorance of fact and of law, GCO, 

lllata, 444. 

Illegitimate chiMren, 677. 

IlluHtrcB viri, 156. 

Imaginaria — sofutio, 630, 641^ veuditio, 
492. 

Immixtio, 876-7, 87iV’.8]. 

Immoral consideration, 463. 

Immoveables, 249 seq. : conterminous 
(rights of owners of), 253-.5; depriva- 
tion of owner of siuqde p^ts'-eshion of, 
249 51 ; offences against ownersliij) of, 
1070-71 ; rights to, 249 aeq., to enjoy- 
ment and use of, 251 seej.; no robbery 
of, 250 ; no theft of, 249. 

Imptsliiijonts to marriage, 682-8. 

Inifiensie - necessHi ia* wui utiles, 278, 301, 
302, 307, IVJ6-7, 338 (joint-owners), 
440 (mortgage) ; volupUriae (orna- 
mental), .302, s78 (commtKlatum), 4Sl 
(de{>o8itum), 48S (maudutum), 503 
(tale), 904 (legacy). 

Impenuin, 7, 8, 14, 41. 

Impetratio actioiiis, 1013. 

Impossibility — of ciinditicna, in contract, 
691-2, in legacy, 936-8, in beipieat of 
liberty, 176, 937 ; «f performance (when 
equivalent to actual jterformanct-), 
637-8 ; of promises, 593-600. Impos- 
■ibiliuin nulla tddigalio est, 599. 

linprisimment, 1065, 1069 ; for debt, 
1035-6, 1043. 

ImproveiikenU, compenoation fur, 277-Sl 
(aoctsssio), 30l (dos), 337, 440 (pignut). 

Impuboret, 696 se<}. ; inherent incapiieity, 
ISO ; incapacity to contract, t07, to 
marry, 683 ; no testamcMti/actio, 797-9, 
SOS. 

In bonis habere, 263-5, 612, 674, 713. 

In diem aildictio, 590-91. 

In judioio, proceedinga, 23, 117. 

In proccedingt., 23, 116, 973-SO (legia 
, actio), 980-97 (formula) ; oeaato (scs 
Getaio tit jure) ; oonfes^, 1003 ; in 
terrogatio, 1UU3 ; jtisjnrandum, 1006. 


In jus vocatio, 967-73. 

lusedificatio, 276. 

Incapacity, legal, 129, 130.^ 

Incendium, standing commission on, 57. 

Incerta persona — who is, 799, 922 ; sub 
certa demoiistratione (id est, ex certia 
personis), 922 ; cannot be heir, 798-9 ; 
unborn child was, 799 ; corporation, or 
municipality was, 799 ; legacy left to, 
922-3; tradition to,284; trust left to, 825. 

Incerti condictio. See Condictio. 

Incertus dies, 587, 933. 

Incest, 1068. 

Incorporeal things, 287. 

Indentures, 469. 

Index, 1054. 

Indian Penal Code, 1053. 

Indictio, 403. 

Indigui, 882-3. 

Inductioiics, 805. 

Indutise quinquennales, 1040. 

Infamio, 431 -2 note; of bankrupt, 1038-40, 
1043, 1061 ; of removed curator, 735 ; 
from depositum, 482 ; of heirs. 782 ; 
fntm committing or instigating injuria, 
155 ; from inandatum, 490 ; of patron, 
667 ; eff partner, 1021 ; of removed 
tutor, 727. 

Infanti.^, 701. Infantim proximi, 153, 
607, 701. 

Infanticide, 190-91. 

Infortiatum, lol. 

Iiigenui, 667, 718. 

Ingratitude, forfeiture of independenre 
for— by child, 212, by freedman, 170, 
668 . 

Inheritance, 739-SS7, 19 (XII. Tables); de- 
finition, 73.0,744-5; classification, 126-7, 
138, 140 ; chief form of universal sucoes- 
sion, 740 ; influence of Roman on En- 
gli^h law of, 114 ; conqrari'-on of Hindoo 
law of, 745-C ; in jure cenhio of, 881-2 ; 
division of, 761-2; heir— rights and 
duties of, 745-63, jrrint-heirs, 757-63k; 
legacy of, 91 4-15 ; offences as to, 1072 ; 
i/ona Jide pONsesMor, 885-6, mala fide 
possesbor, 885-6 ; reme«lies, 863-7 ; in- 
testate succ'cssum, S '>u-74, pnetorian 
innovations, 840-63; testamentary suc- 
cession, 764-830 ; untransferable and 
indivcstible, 881-2 ; vesting of (adiUo 
keniiitatis), 875-81. See Heir, Here- 
ditas. 

Injuria, 20, 145-156, 166, 240 ; compared 
with furtum, 235 ; Bracion follows the 
Institutes as to, 116; deflnition, 145; 
meanings, 150; forma, 146-50; aggra- 
vatcii tctiwh 155, 1069 ; circutnstanoea 
rendering mdicUen of pain or hurt an, 
150-52; to slavea, 164-6; who could 
not commit, 153 ; wbocould not sue for, 
153; who could m>tsuff«r,153 ; vicarioua 
rf.s|)oitaibihty fur, 153-4; remediw^, 

\ 154-6, 1073-4 ; crixniiudproMeuticBfoi^ 
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Injaria 

156, 1069 ; condemnation eafrUx! in- 
famTf 155 ; hcim of wrungiloer not 
liable, 155*6 ; prescription in action for, 
156 ; ituiitl^cnce to olScials of rank 
tued for, 156, 1009. 

Iiinkee]>c!r's rt‘8j>*>nHibility {fnrtnml, 241. 
Innominate roui contmcU, 54 * fe^{. 
InofBciosuiu tc'tanientunt. 7 SO- "2. 7S5. 
luqniliiiug. lG2-o, 444, 507 caslru* 
rum, 720. 

Inquiry. Sec Inquisitio, ('nnna (co^rnita). 
Inquisitio, by l*rtt*U»r ~ In-fort* 

iiient of curator, 7d4, of tuUir, 7u9-lO, 
700. 

Inscriptio, in criminal proceed in g*, 59. 
Intlnuatio, l7^, 3U9. 

Intttitor, 018-20. 

Institute'*- -of (iains, S4-Sf», 124-52 (cla*-. 
aification). IJiO idi-ftotH, aa text-i*«Mik ); 
of JiHtinian, 91 -02, 124-."-2 {<*U^HiHca 

tion). 139 idefrct’', a« t«'Xt-lKv»k ». 

Instituti(» bvrtduin, 7s0 ouptaUtn.x.OI/. 
InalructtiA (-a) — dutuua, 9 j 7 ; fuinhw, 
907, 90S. 

lu^tnnnentuni — dome»»tlca, 10r»ri ; dofalia, 
937 ; of farm, and huuac, 335 
nuptialia, M54 

Insult— -b) the dead, 147 ; in picturea, 
148 ; in public, 147. See Injuria. 
Intellectus, 7ol. 

Intentio - - of formula, 9^8, 989, 990 
(variance). 

Intention —in dellverv (tra<litio), 2‘ 
in injuria, 146, 148, 1,M» 51 ; in , 
gcaaion, .311-57 (gee Aininusj ; in tlnft 
(furtuni), 234*5. 

lnterces*»io--of tribune, 14 note, 27, 56.\ 
1045 ; by woman, 57.5 4, tllJl. 

Interiictio aqua et igni, 21b, 187, 694, 
795, 1001, 100.5. 

Intordictum, 4<», 41, 135, 137, 982, 1013 ; 
nature of, au<l coinpariKon with aetjons, 
098-l<*(*l ; jwswe^sory, 342-74 ; f»ro- 
oe<Iure in, 997 1003, 

liiterdictum -do aqua coltidiana et 
lestiva, 424 ; de arUinbus co-den* 
333, 409 ; de damb-slina 

351 ; de cloaris, 
425 ; de fonte, 425 ; de glande 
legenda, 254, 333, 997 ; dc 

inspiciendo ventre, 222 t do it- 
lucre actuque firivato, 387, S8.8 
note, 403, 424, 997, ulilc, 388 
note ; dc liberia exiubendis et 
ducendia, 221, 997 note ; de liU*ro 
bomine exhibendo, lt>6, 997 note ; 
de migrando, W4 ; de mortuo 
Inferendo, 317 ; de precari<i, 

412 ; de rebua aacria, 997 
de ripa muiuenda, 814 ; de rivia 
reftciendia, 424 ; d^auperfiqp, 430, 
997 note ; de vi oottidiana, 832 ; 


Interdit'tiim 

vi ot vi annata, 250. 382« 

7 note : duplex, 359* 873 ; ler 
a. 4**9 ' 

Aorium, 1042 ; 

in flumiiw pubUn* ftat quo allter 
aqua 6uat aUpie utl wriore MMitalt 
6uxi4t 314 : nc quid in flumloe 
ripavr ejus ftat quo 
314 ; no quid in 
publico vcl it mere fiat, 312, nUla, 

31 0 ; ne quid in l«>co tacro iUl» 
318 * ormm, 1038 (G. 4* 

14^ If ailipiscendai, 

probiliiUMiom, 
35;i, xuuin. 448, 

997 note ; legatorum, 

952 ; tpusl aol cUm, 

332-3. 341, 

514,907 bonorotn, 

S42-5 ; bStW. 907 ; f«»r rtn 

424 5 restilutorium, 

[\ tanuitt 
iit*b’ 

1002-3 ; for aorvt* 

Indi'M, 421 

3;.0, 373 imlc VI. 2r»0*l, 

357 110 ; ut in ftumln* 

publii’t igiire liceal, 313 ; utl 
357 V. no, 258, 833, 
302, 805 seq (history), 997 note, 
1(>01 ; ntrubi. 3.57 -9, 365 iwq* 
Oiistory), 997 not*', loOl. 

I'ti jpnggidft m ami / tndn —conjeC" 
tiiral «late of intr<Mluc!ioD, 874 
note ; ih» ir piir^sn*e, Uter and 
itti.'insl, 3ij,5-0 ; |n»a''l0le diigin 0t 
/'/i fMiatifirtii in the n«**rasliiea nl 
private tedders of the ager pub* 
ii< u». 307 seq.; views of Niebubr 
and Savigny, 367 ; |Hissible alio 
that inu-rdieta wer*' firat intriMluood 
to proUjri ibe proprietary iutereatl 
r»f iM.-regrini, 307 9 ; firat hypo- 
thesis ace*»imla for f*<t poitM/rfo, 
the other arcoanU for Imth tM 
p’t*»uirtia and f'£ru5i, 3/0*1 } 
ownership extendwl to 

thriMigb istsm-asion, 371 i 
III case of Inheritance, 371 i cor- 
roboration of concliisiotia reachod« 
from |»eeuliaritivs «f inUmlict pw>- 
cedurc, 372 aeq.; profound dtller 
cnee iietwcen //b fM>s9ul4tis Mtd 
I'lntbi on the one haiwi, and tho 
rent of the intordlcts on the oibir 
-as 5'nd«n,372,and<^wde<^ 
e/am, 373 ; c<*rT«afx»ndefioe of tlui 
difference with a difference in FfO- 
codurc, 373 4* I» the hypoUiMit 
• of the origin of p n w e aio f y toWr- 
dicta in the necenrfty of eaUbtiiMac 
a widar bMii of owA««idp^ oott* 
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iDtefdictnm {continued). , . 

liftent with the diaractenatic 
rulSi of the law of PoeseMion? 
875 seq.; title no defence, 875 ; 
Animna domini, 375-B8 (see under 
Posaession). 

Intereet, 652-8, 21 ; eompound {umree 
ueurat'um), 65S, 1032 ; uause le^tiuias, 
652, 724 ; pupillaree, 723*4 ; fenus 
eemiunciariiim, nnciarium, 65‘>; on 
pecunia trajectitia; 475, 653 ; on pur- 
chaae money unpaid, 503 ; on tru»tH, 
894 ; when etopiMwl by tender of priu/- 
cipal, 637, 

Interitua rei, effect of—in emphyteusis, 
428 ; in legacy, 9 )3, 951 ; in iru>rt- 
gagc, 447 ; in discharge of obligation, 
637-8 ; in servitude — personal, 408, 
pnedial, 423. ^ # 

Interpretation — of wills and legacies, 
953-64. 

Interrogatio in jure — in criminal jiro- 
ceediiigs, 59 ; iiitcrrogabtric-, 1003-5 ; 
actio interrogrA<tria, 1 004-5. 

Intestahilis, 21, 148, 432 note, ^'03. 

Intestate KncT*eKsi<»n, ^30-74 : iiitchtatus, 
833 ; to fnelHirii ]tersoiiK, 830-66 ; tt» 
fre<^inen, 8r»)>-74 ; in (Jams, 126; 
names and degrees of relationship, 
880-32. 

Under XIT. Tables, 8.‘J3-40--<»f soi 
herfd<*K, 833-5, of a 'iiuti, 835-7, of 
gentiles, 837-40 ; 1‘i‘ietorian K<litt 
(iiorioriim J’<i'sessio, (|.\.), 84n-«i , 
defects <»f XII. Tables. <''4') ; ,ltjN 
tinian’s tiiial nfojins, Ka- 

che<juer us heii, 865-6* 

Intimidation, i 9J-5. 

Inuiidatio, 276. 

luvc'cta, 444. 

InvenPirv, 751, 754-7. 

Invito domino, 234-5 (furtuui). 

Irrelevance. See Jvolcvanee. 

Isaurian Law, the, 94. 

Islands, formed in rivers, 275-6; in sea, 
256. 

Iter, 415, 419, 424. See Interdictum. 

Iteratio, 674. 

JacTU, lex llhodia de, 514-16. 

Jettison, 514-16. 

Jews — dos ami tlonatio t*) cbildren, 309 ; 
marriage, 687 ; slaves of, 183 ; testi- 
mony, 1056. 

Joint-crtnlitors, Joint-debtors, 551 soq. 

Joint-heirs, 757-63, 553: bow I'onsti- 
tuted, 761-8; rigbis and duties ns 
between themsehes, 757-9 ; rights to 
rei herediUtritr^ 757, jus arcn»cnnii, 
757*9, custotly of title*dee<is, 759; 
duties to oreditors,r59-60 ; to ‘ 

760 ; rules A^ieniiining their 
4L.ares, 761-3, 956. 

Joint legacy, 893* 4» 


Joint legal transactions, 550*55. 

Joint obligations, 551 seq. 

Joint ownership, 337-40, 619, 663 ; how 
created, 339 ; how dissolved, 339-40 ; 
rights and duties, 338-9 ; remedy, 
340 ; slave held in, 612-13. 

Joint tutors, 554, 706-8. 

Judex, 44-47, 18, 22, 23, 52 ; judicem 
addicere, 47 ; corru])tion of, 1066 ; 
domesticuB, 190 ; judicem ferre, 47 ; 
judgment of,. 1008-11 ; liability of, 
10U6-7 ; pedaneus, 73 ; procedure be- 
fore, 101)8-11 — under legis actio, 1007, 
under formula, 1007-lU qusstionis, 
58 ; tutelaris, 70. 

Judgment, 1 008-1 1 ; execution of, 1029- 44; 
grounds of nullity, 1011, 1009 ; for 
jiroperty (enforcement of), 1033. 

Judgment debts — proceedings to enforce, 
1033-44, to terminate, l»)29-33. Debtor, 
made slave (XII. Tables), 18, 169. 

Judicata res, 60, 119. 

Judicatum sohi utipulutio, 1026, 983, 
1024. 

Judices — Decemviri, 15, 26, 49-50 ; 
pedanei, 73-74. 

Judicial —oiHcois, .31-51, 70-73 ; proceed- 
ings (place.s ami times of), 51-53. 

Judicio, in, 22, 23, etc (f'ee .ludicium). 

Juclicis ]» 0 (.tulati<), 978, 975, 37, 48-49. 

Judicium (fat uity <>f judgnant), 701. 

Judicium (trial, proeeetlm^s before a 
ju^irxK 22, 23, 48 note, 52, 974, 1006-11; 
absolutori.a, ]i>(<9 ; capitalia, 1001 ; 
Cascelliaimin, 10 2; ctmimuni divi- 
dumio, 337, 33!)-40, 524 ; c-entrariuin. 
In JO 21 ; Dei, 690 : extraordinaria, 23, 
68, 1012 29, ]t »;{9 ; familia.* erciscuiidaj, 
19, 259-C>0, 757, 883, 891, 892, its 
iuHuerce on Knglish hiw, 114 ; fnic- 
tuariimi, 1))»>2 ; imperio continentia, 
42, lolO ; H’itinia, 42, D'lO, 1015; 
ordin.'iriu (oee j’\»nuul,i\ 1039 ; pubiica, 
74-75, 1061 ; secutorium, 1002; sjion- 
simium, ]0o3. See Actio. In judicio, 
23, 117, 974. 10o6-ll. Judiciorum 
«»riio tsee Formula). 

.Tuliani Novdlarum Epitome, 92. 

Jure, pn»ceedings in, 23, 116, 973-80 
(I/*‘giK actio), 980-97 (Fonmala) ; ce/-sio 
(see Ct•^^io in jure); confes.>tio, 1003; 
iuterrt»gatio, 10o3; ju^juraudum, 1UU5. 

JurecouMilti (see .1 uriscoiwulU). 

Juri aiieiio subjectus, 193. 

Juritlici conveiitus, 44. 

Juris— alieni, sui, 193-4, 117, 128 ; auctor, 
5fs 76 ; |>oeses»io, 392 ; prsecepta, 116 ; 
Btudiosus, 55, 79 ; vinculum, 453. 

Jurisi'oiisults, the, 53-55, 60, 76-79. 

Jurisdictio— of praetor, 41 ; provincial 
judicial district, 44. 

Jurisperiti, Jurispru^entes. See Joris- 
cotugills. 

Juriaprudentia, 116 ; media, $59. 
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Jurists— Botch, 104 ; French, 102-3 ; 

Gcnnan, 104-6 ; Greek, 93, 90-97. 

Jus — its mesauigs, 116-17 ; place in onler 
of development of juridical ideas among , 
the Komans, 125 ; alatinemli, ; | 

actionum, 124, 131-2 ; adcreacendt, i 
757-9, 776-7, compared aith substitu- ’ 
tion, 789-9i> ; nnlificandi, 419 ; nnliH- | 
ciiiin, 35, 43 ; ^-iClianurn, 51 ; agnationis, 

68.5 ; altiim non tollomli, altius t<*IU'tidi, 

418 ; a^pja ctlucendw, 416 ; annulomtn 
aureorum, 670 ; arena? fi^Uendir, 417 ; 
calcii« c«v|m*mlir. 417 ; civile, 24, 3»'-37, 
117-19 ; civitatif*, 30 ; cloaca* luittetuhe, 

419 ; cotTnatioiiiM, 6S5 ; conunercii. 5, 

30, 198, [99 ; ctunmune, 771 ; ctombit, 

5, 22. 25, 30, 187, 197 9. 68*2 ; vu t» 
exiiiienda*, 417 ; dcliltt-mndi, 8«7 ; 
dicerc, 971 ; edict n li, 1 *.'() ; Havianmii, 

54 ; iiiuniiii.** rccipi 'toh. icn rocipn loli, 

417 ; gt-ntiuni, 35 .'H», 117 19, H'>1, 1« 1. 
1^7*8 ; h«ui«»rariTiin, 21. 3,5 1(7, 118, 

12(1 ; intcM'osii'iii*', 1 I note, 27 ; 
itin< rir<, 415; htpidi* cxiriietido’, 417 , 
Latii, 31, 33, 198; Idiororiuii, T.U, 
85«'i ; lunnroiiii, 418 ; nuturiilc, 35 
117-19, K’ll, 171; ravi/andi. 415. 
tiflVrciuli, 442; oucrit ft rfiidi, 4l< . 

I, 1 ; |i!VHccndi, 416; pt r- 

t • ^ \ s •v.k*** 

do {'erH’ 1 
129 ; |K Kst'S-'ionit, 39 
33. 21 5- 17. 711, 795. >35, ac 
uin. 21 <• ; j»ot("‘TatiH i hcc I*ot 
piwii'tr'iiii ni-tjconiiii, 411-17 
ttrltaiioniiii, 411, 41719 setj, ; pjo- i 
ttuitifii, 35, IJ**; j.nv.ittiin, 24. 1I7; j 
< ictiilj, 419. pr 'tf.'t hdi, 4 1 9 . j<io ^ 

24, 117; (iiuiii, 11^, 175 ♦». i:.‘9 
261, 2»’»2 5, 32.;, 379, 612. ».72, ‘.7 4 
69'*. 713, ‘*‘'9. 891 ; in rt . 3.92 ; ‘I* 

76, 121 ; xarrtre. -21. 24. 117 . ttciipton., 

Hcriptiini, 1 It* . •‘o’iif • "f, 1 1 9 121 ; 

ifi.lii rct':p:«*n'l!, i. -n r* ripn u-ii. 4 Ij- , 
rii, 5, ■'9> . li/ni Jininil'* ti'b, 417, 
tn|*^rlit«iin, 117 trii'-ate *>.» 

Jure, .liiri, .1 

Jiisjiiranduin in jnr* , l‘'<t5. Oath. 

JSO “I ; 

290, 272 ; trathti.n.is, 2''2, 2^7. 

Justoi nuptittf, 226, 678 96. 

Juiftinian. 69-70 ; his liwtituU-s, 91, 92, 
cla»***iti<*ati(»n <*f, 124, <>f, i»s 

textlxit.k. 139; hit* Law-iii Gaul, 99, 
in Italy, 9^ ; his I>egi»latioo, 90-93, 
Justinianani Novi, fto. • 

Justitia, 116. 

JosUis iilulua, 270, 253* 

Kidstappixo, 147, IC/feS, 

King, the, 3. 


Lasko. 77, 

Laems, 313. 

Land — burdens rni. paid by « 

42S, by usufructuary, 402*3 ; con* 
troveituea as to (tftal «tf certain), 1613 ; 
injurious acts tlone to, 253 ; Intcrfer- 
enct' with owner's use of, 252 ; IctfSAJ 
of. 905-7 § rights of usufructuary 
39!> : U\ 403, 901. 
l^tndlsrtl atid tenant, 278, 507 
liAiidmarks— irinttviug, 219 50, v 
. 403. 901. 

jus, 417. 

Lutini .luuiaiii, 128, 173, 178, 198,672*4, 
675 6 ; ttDgin and nan***, 87 1 ; mndd 
n.it marry Kotinui citizens, 68S ; in- 
t* stale sticcc(w«ion ttt, 87 1 • 4 ; 

^f.*cti.*. 795-8; tni-N, 82 4 ; lamld not 

fi audatioiii-* ca»i*n, 970. 

].:ait'Mi uinjtiH, tiiimis, 198. 

I.Htidt'ttiium, 1-9, * 

Liw c((j>^.ilnt)onal. 117 . rrhidnal, 24, 
7 1 75, 10'>1 ( 2 ; it f'liij't ical, 22’-24, 
11< ; 111 ) ptili.n,*!,*!, llr , 

ijtM’ '>! I' »*is •*[, 10 19 ; ft'-il pio|*t*rt-\ *0 , 
'22, ‘.*4, 11' ; •*• 

I.tu.| 1060. 

cl;»»*(‘lft 

fonn ii'ti i>n uill of 

ii -tal'»r, V,**; 

6 S* t* 1.i;:atiiiti (fi' Xt pag* '• 

I.' t. \ 1 1 M (Ui liT lb I'nidn’), 887 94 : 
fciiiiH, 9, 89J ; rignU *'f 

K**'.' 91 ; re- 


l.l. "11 111-- l M 

M 

> '97 9.’('2 ; -liflimt 

1 2“' '* **'•*'' 
to all 1» gacic^ 

l(*',.'af'i*'(«. t*o I I,*]* , 1* ;/a<'V t»f slaves, 
905 ; of thi‘i,:s u*» oiitl 

ship, 905- 10, tpialifj* I 
91«*-l2, iisufrti"l, ‘'l< , 612, 404; 
of righ’s iH jtrt'fMttnm, 912-14 ; of 
herctiitas, 9' I 15. (5. ItjgaUtea,915. 
lionatio tuorlim (*ausa, 915*17. 

olton ui legacies, 953*64 : 
-s^ioM clear and sitfficieni, but 
invoking illegality, absujvJity, or 
iiijusliee. 9.53 ii ; espressltm clear, 
» but imtiiopicte, 956- expression 
oliscurt or amOigutms, 957-64. • 
of legacies, 917-52. Sintple 


* oiiiumn 
of 
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higuj {eonHnueiti, 

Wacy, 917-29 : how made, 917-18 ; 
who could be charged with pay- 
ment of, 918-^0; creating words, 
920-1 ; object of legacy and person 
of legatee must be certain, 921-3 ; 
error, 923-6 ; demonstratio, deter- 
minatio, 924 ; causa, 925-6 ; modus, 
926, 934 ; cases where election of 
heir or legatee is necessary <to vest 
the legacy (legacy — of choice, 
cpiioniSt alternative, in general 
terms), 927-8 ; when it is uncer- 
tain whether legatee or testator 
died first, 9:^8-9. 

Modality of legacies, 929-41 : place 
of perf<»nnance, 929-30 ; time of 
performance, 930 ; postponed and 
conditional, 930-41 ; dies, 930-4*, 
legatum ptiram, 902, conrlitio, 
932-41 ; Muciana caulio, 939 ; 
power of appointment, 941. 

Hcstrictions on legacy, 941-9; what 
may not- be bequeathed, 941-2 ; 
whf» may not be legatees, 942-4 ; 
as to unlawful objects, purposes, 
or conditions, 944-9 ; lucrativa 
causa, 944; capi atoriae institutioues 
or scripturo?, 947 ; restraints on 
marriage, 947-8; con<litions against 
morality, 94 S ; llegula Catuuiana, 
948-9. 

Rftnedict^ 952. 

IkfiHtcation of legacies, 949-52 : 
aduiijptio, 949-50, traiislatio leja- 
toruin, 950-1, events, 951-2. 
Divestitive fact, 952. 

Legatariuji (legatee) — dulies of heir to — 
before Justinian, 749-54, aft-r in- 
ventory ma<le, 750-7 ; lex Falcidia, 
750-4 ; duties of joint-heirs to, 
7CD ; duties «if fideicoinmissurius 
to, 817-22. ludignus, 915; par- 
tiarius, 820, 915. See Degacy. 
Legati C'maaris, or Augusti, 72. 
Legatum— cloiisitication, 1 20-7, 1 38-4 0 ; 
compare donatio mortis causa, 916-17 
ademptum, 949-50 ; of aliment, 909 ; 
alternative, 928 ; of animals, 9u5 ; of 
annuity, 912-13; of lnK)ks, 909; of 
chirographa, 913 ; of clothes (vestis) 
910; conditional, 930-41 ; conjunctive, 
disjunctive, 915 ; of sum due to a 
creditor, 914 ; of release of a debt to a 
debtor, 913-14 ; per damnationem, 
889-93, 894-97, 1019 (costs), 1073 ; of 
dowry, 911-12; ereptitiuin, 915; of 
firewood (lignum), 910 ; of furniture 
(eupellea), 908-9 ; left in general terms, 
928 ; of gold and silver, 910 ; of in- 
horitanoe, 91 4-1 5c, of jearelkiy (oma- 
manta), WO ; sub jurisjuruHii 'condi- 
tiiona, 947 ; of lands or houses, 905-8 ; 
of budding material (materia), 910 ; 


Legatum {cofUvnued), 
optionis, 927 ; of peculium, 910-11 ; 
ptenm nomine, 944 ; per prseoeptioneni} 
889-94, 897 ; of provisions (i)enu8), 909 ; 
purum, 917, 932 ; of securities, 913 ; 
of silver vessels (vasa), 910; sinendi 
modo, 889-03, 804, 897 ; of slaves, 905 ; 
specific, 898 seq. ; translatum, 950-51 ; 
unconditional (purum), 917. 932 ; of 
usufruct, 912, 404 ; per vindicationem, 
888-93, 897 ; of wheat, wine, oil, 909 ; 
of women’s toilette (mundus muliebris), 
910 ; of wood, 910. 

Leges — caducariee, 789 ; censoriae, 1044 ; 
Comeliffi, 57 ; judiciariae, 44 ; Julia et 
Papia, 66, 67, 68, 81, 432 note, 677, 681, 
688, 691, 731 ; 757-8, 790 (jus accres- 
cendi) ; 798 (incapacity of heirs) ; 807, 
824-5 (ccelibes, orbi) ; 865 (bona 

vacantia) ; 867 (intestate succession of 
freedrnen) ; 893, 898-9 (joint legacy) ; 
Juliae, 39, 64, 81, 975, 981 ; Licinisc, 
25, 27 , 34, 62 ; Publiliae, 26, 62 ; 
reghe, 1 ; rej)ublican, 61-65 ; tribunicim, 
26 ; under empire, 81-82 ; Valeri®, 13, 
23, 26, 61 ; Valeriee-Horati®, 16,25-26, 
61. 

Legis actiones : 23, 36-38, 41-42, 52, 
973-80 ; characteristics, 979-80 ; forms, 
975 ; (laiuH on, 974-5, 848 ; defects 
and disuse, 848, 975, 979-80, 1022 (no 
agents) ; allowed n(> second action on 
same matter, 1014-15, and no cxccptio. 
1015. 

Legitiina portio, 780-86, 827. 

Ix'gitimatio, 201-3 ; ]>er snbsequens mat- 
rmioniuin, 2\il-2, 114, 694 ; per obla- 
tionem curiae, 202 ; per resuripturn 
l>riueipi8, 203 ; by testament confirmed 
by I'hnjKiror, 203. 

Legitimmn judicium, 42, 648, 1010. 
1015. ‘ 

Lender. See Loan. 

Leouina Societas, 516. 

Lex, 60, 75, 119, 120. 

licx — Aciliai (rejtetnndjc), 45, 46, 57, 
58, 59, 63 ; Acilia Calpurnia, 57 
(note 2), 64 ; .^PJmtia, 39, 49, 62, 
975,981 ; .iEliaSentia, 66, 81, 178, 
387, 198, 189, 200, 230, 667, 669, 
672-3, 675, 699, 824, 834, 874 ; 
AiliuUia, 28,61 ; Anastasiana, 213, 
858 ; Annalis, or Villia, 62 ; 
Antonia, 51 (note 2), 64; Ap- 
puleia (agraria), 63 ; Appuleia 
(majestasj, 57 (note 3). 63; Apuleia 
(sureties), 61, 577-9; Aquilia, 20, 
62, 146, 150. 152, 242-5, 247, 330- 
331. 835». 339, 342, 378, 564. 641, 
1003, 1010, 107S-74~actio in 

factum, 244, utilia, 244, 247 ; 
Asinia Ant^tia, 81 ; Atemia Tar- 
r peia, 61 ; Atilia, 62, 81, 714, 730 ; 
Atinia (res furtivm), 62, 272*3 ; 
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Aiinuh (Wibnaoi), 63 ; Anrelk* 45, 
46, 59, 64. 

Baebii^ 62. 

C»ciUi^ 64 ; Civlia, 63 ; C«1pitml« 
(condictio), 37, 62, 464, 979-SO ; 
(repetunda*), 67, 68, 63 ; Canulfia, 

5, 25, 61 ; CasAia (a^rnu-U), 61 ; 
Caa.'iia (ballot), 69, 63 ; (.'aa^ia 
(aenatorship), 63 ; Cio+wU, 62, 
(Ponipeia?) 677, 579; Cinria, 62, 
819 ; Clau.lia, S2, 729-30 ; Cbulia, 
29, 64 ; (\«loiiia* Juliw (Ivnotivw, 
a. UrjicHifn**!*. 64 ; commiaxoria, 
431, 438, 590 ; Cornfliadv caplivia, 
64, d© faixis, or ieatattieiilaria, 61, 
216, 796, 810 11, 1062, 1066, 107»‘. 
1072, de injiiriw, 118, 149, 166, 
156, de inajextatf, 57 (i»<>U’ 3), 
de pt*culAtu, ,57, tit* ni(?ariix »t 
vcnctioix, 57, 61 , 218 , 1061-2, 1066. 

106^-9, 1071, df hp tiiHoribvix, 64, 

572, tlo vi, 57 (not« 51, tie XX. 
C^uwRtMribit**, 64, »*n pru'tor’x rtlift, 
85, G4, rej*ft«ii<bniun, 57 (lu'tt' 11, 

64, Rui»»ptnary, 64 ; Corn* lia 

lladtia, 57 21, 62 ; ( \>riu lia 

Fulvia, 57 (iioto 2), 61; *• 

65, “982 ; curiata df itiipcriu, 8, 76, 
211 , VespuHiatji, ^2. 

Dei, 88 ; Didia, C3 ; Duilia. 61 ; 
diUHlccim tabularuui (wee Twihv 
Tablux). 

Fabia, 57 (nt*te 21, 63 ; Fabia or 
Fttvia (de pla^iariixl, 14 7, 106.J, 
1069-70 ; ba’.i I'ha, 61, 750-5 1, 7t>*», 
815 ; Fanuia ^iiaiii^hiiit nl', 6 » ; 
Fannia (‘•umj'teary ), 6,1 ; I'la- 
minia, 62 ; 1- la\ ia. 6 1 ; Ftdia 

Caiiinia, 66, si, 1''2, 2>*0. 

922 ; Furi'.v \de xpouMi), *'••1. 576 s, 
1031 ; Furia IteslamctiUriai, 62, 
750-51, 1031. 

GaVdnia, 63 ; (lenucia, 62, 653 ; 
(jond<«ba*la, 89. 

Hort 4 jn«ia, 26, 26, 60, 6J, 120 ; Iltis- 
tilia, 979. 

Icilia (Avontinc), 61 ; Ic'dia (tri- 
baneiO, 61 ; itnf>t*rft<’ta, 750, 

Julia, a}?rana, 64, caducaria, 81, 
dt* atlulBriiR, 81, 17 s, 299, 30«, 
595, 1061, 1067, 1069, 1071, do 
ambitu, 57 (n**t4J 2), 81, 1063, dc 
annooa, 54, 1063, 106/, de b<»n- 
orum cea»ti*»Tie, 81, de civitate, 26, 
82, 63, 19*<, de fenore, 64, dc 
majestate, 57 (note 3), 1061, 1065- 
7, de inaritandi# onlinibof, 66, 67, 
68, 81, 670, 730, d# peculaVu, 57 
(Doie 4 ), 1062, 1067, 1071, de 
predio doUli, 299. de rc*dduis 
1063, 1067, de 57 ^otea 5, 7), 
64, 251. 1062, 1066-7, 1069e71, 
de Yioeauna hex^tetam, 81, judi- 


ciaria, 45, 04, 81. 371 374, 

1039-40, inniiici|MUia, 64, met* 
nndartitn, 57* 64. 1068, 1067, 

•umptuary, 64, 81, JaUa *4 
Pa}»u Ptipt*iea, 66, 67. 68, 81, 433 
Hole, 677, 681. 688, 691, 731 ; (jua 
acvrcatt'iidi 1 757-8, 7iH) ; (lucsape* 
city e( heif>l 79$ ; (eivliliee, orbi) 
^07, 824 -5 ; (Uma vat*antUl 806 ; 
(inteeiate mictviwioh «>f frwtlmen) 
867 ; (joint b-^jaev) s93. 898, 899. 
Julia t*l Tiiia. 81. 714. 730 ; JoUa 
Papiria, 61, 65; Junia (de |>ere- 
Krtniif\ 63 ; Jutiia (rr|a*tundarum), 
(•7. 63 ; Junta Nttri«ana, 07, 81, 
172. 173, 187. 667, 072-8, 075, 
713. 821. S71. 873 4. 

Latina, Iss ; l.icinin (ambitua), 67 
(nuU* 21, 64 ; I.icinia (plebeian 
ctuixtiUl. 62 ; IJciina •auinntuary), 

63 ; Idriiiin Miicia. 63 ; IJviit, 45, 
46, 63 ; Lutatia, 57 (n«*u- 5), 04, 

Wii ida, 13 in*>tc 1). 6? ; Malacitaiia, 

S2 ; Mainilia Ibntc'ia, etc., 82 ; 
Manila, 62 ; •Man ia ia^ranan), 
03; Nlarcia (uhutvI, 62, ll>31 ; 
Maria. 57 (iiou* 2)' 63 ; MiuicU, 
65. 187. 

Nt*rvn* a' 4 raria, $2. 

IV-ulnia, 25. 62 ; OLtbda (or Ovinia), 
1010 ; Oppia, 62 ; t >ridda, 62, 

Papia (baniwliincnt ), 61 ; Papla, nr 
Pnpiii t't l%»ppu-a (ace Juba ft 
Papia P*>p|*n*a, ttb'»n-) ; Papiria 
(Afcrruiin, «»2 ; Papiria (balb*t), 
(13 ; Papina hIc ►ac#;ui»riitixl, 62 ; 
]H-rfcfla, 750, imnna tpmiii fatr- 
beta, 75 t ; iVUonia. 82, 158; 
J'inaria, 61. I <*(<7 ; Plietcria, 62, 
60S, 73 4 ; PlautiA, 57 (note 5), 63, 
272, 27 4 ; PlauUa Papiiia, 26, 32, 
45, 46*, 63. 19** . I'ti-U ba.33, 57 (mde 
2), 62, 53^*, 1035, pi.in|M ia ainbltua, 
4<i, 57 ii'Ot*' 2L 61, f'lvitaa, 33, 03, 
jn laiaiia, 45, parrniti", 57 (note 
6>, 1062, «nr*'l»»-*a, 577, 579 (ft'ioe* 
r*-iaj, trili’inca, <*l, 'ia, 46, 57 
(n'»U:«, 5, 7), 64 ; Pt»rtia, 148; 
Publilia (‘le rfajiifu), 61, 570, 570, 
1031 (patninj au<’**'ritaH), 7, 13 
(note 1). 26, 28, 62 - (tribuuee), 
14. 61. 

Quinctia, 64. 

Krt^ia, 8, 76 ; Petnmia, 64. 1060 ; 
Uhialia dc jariu, 51 4 16 ; notfiaon 
nnin, 89 ; i.'otnana Vkd- 
I, 89 ; U*jbria, 04. 

82 ; ScriUtnia, 64, 269, 
419. S^'inpronia (a^fraria), 63 ; 

63 ; (d^fenorel, 62 ; (jtidl- 
Saria), 44. 56, 63 ; c<^ 

•ularee), 63. BervUia, «f trAo; 
45, 03, ot Glaucia, 45, 67, 59, 
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Silia (condictio), 37, 62, 468, 979- 
080— (deponderibus), 62 ; Sulpicia, 
26, 63. 

TheodosUna, fi® ; Thoria, 63 ; Tre- 
bonia, 61; TuUia, 67 (note 2), 
64. 

Valeria (B.o. 300), 6^ Vallia, 65, 
1031 ; Varia, 57 (note 3) ; Vecti- 
bulici (?), 174; VellsEi^ {U, 778 ; 
vicetiimaria (Julia), 81 ; Villia, 
or Annalis, 62 ; Vihellia, 81, 674, 
1071 ; Voconia, 62, 750-5), 811, 
858. 

Zenuniana, 427. 

Libel, 20, 14 8-9, 1009-70. 

LibelliiK — aiijielhiUiriuH, 1047 ; conv’en- 
tiouiH, 972, 1073 ; repudii, 090. 

Libor — Aiithentiuarum, 92 ; legum, 8^ 

LilieraliH ciiuKa, 184-0. 

Liberaiio — logata, 913 ; uexi, 641 ; from 
ob]i;^atioii, 0‘i3. 

Liberi. See Child, filiuafamilias. Adop- 
tivi, 203, ett. ; naturalen — (1 ) born to 
UH (not a(l(»])ted), 203, (2) bf cuncubui- 
ago, 201 ; Hui aciegitiini, 201. 

LibertaM - defined, 157 ; be<juobt of — con- 
ditional and unconditional, 176-7, to 
iiieerta jierHona, 922-3 ; cap of (pileiiH), 
177; deprivation of, 10C5; directa (t*r 
junta) and iidi iconnni-haria com pat ed, 
175-6 ; luodeH of obtaining («ee Stmiu- 
tniohion) ; given through niaMtcrV fur- 
feiture, 183; |t<enif luMiiiiie, 915, as 
reward, 183; personal, 147, 10i‘>‘.' (uf- 
fencfM ag.iiunt) ; ]ueseri[»ti<»ii, u-sucuput, 
1S5-6, 4U7, 42S, ni:tlici<»ii» quentiuiiing 
of one n, i85; Hpv-cial reiiu'dieH bir 
libertan lide.etuniuiHsavia, 186 ; suit f«»r 
eauiia, aUbcrlur 

184 .5. 

Liltertinin- -T.iiberl«». Patron and freed - 
man, 6r»6-76, 687, ad.signati<», 870-71 ; 
lilH'rtinux dehned, 667 ; libertuH «*r- 
einn-, 17ti, Lsj ; duties of liherlus, 
667-70, scfviceH to patron, 668-70 ; re- 
laiitin how created, 670 ; how diEsulvtrd, 
67 0-1 ; icmedies, 671-2. Inieriuar- 
r|age, 687 : intestate succession to 
fiwdiinn (Ivonian citizonsl, 860-71 ; 
difticultv of arranging in tril»es, 33 ; 
tuteU, 711-12, 7 1.5 (uuii.t apply for tult*r 
to children of patnm), il8, 720, 721 
(as tutor to (vati'on's children), 727. 
See l^utini J uniani, Dediutii. Ceu- 
tenarii, 809. 

labriiHMiB, r>36, 537, 641, 707, 709, S03. 

Licitatio fructus, 1002-3. 

Lignum, legacy of, 910. 

limitation of time — fur proAccutlng auit, 

1010. See Prt«i('riptioa. 

XiU cresceigs 659, i 020, 1074 -5. ' 

et viudicie, 976-7, 9S2-3. See Litia. 

Litem tuam facere, 988, 1006. 


Litigation— restraints on rockiest, 1020 ; 
vexatious, 150. 

Litis— sestimatio, 886 ; ampliatio, 1007 ; 
contestatio — in Formulary pro<^ure, 
984-5, 992, 1005, 1007, 1009, in extra- 
ordinary procedure, 1014-16, 1028, in 
extinction of obligations, 633, 650, in 
joint obligations, 560, 562, in novation, 
631 ; denuntiatio, 972 ; pactum de 
quote, 601. 

Littera — Bononiensis, or Vulgate, 101 ; 
Pisana, 101 ; Utterse dimissuriae, 1048. 

Litursc, 805. 

Livery-stable keeper’s responsibility (fur- 
turn), 241. 

Loan, 466-71, 454 ; commercial, or mari- 
time, 474-5 ; gratuitous (commudatum), 
475-9 ; mutuum, 472-4. 

Locatio oonductio. See Hire. 

Locator — uperarum, 51 1 seip ; operis, 511 

Longa manu delivery, 282, 343. 

Love potions, 147, 1069. 

Lucid interval, 606. 

Lucrativa — causa, 914, 944; pogsessio 
iisucapio, 270 ; iisureceptio, 430, 

Lumen, lumina, 418. 

LunaticK, 681, 732 seq. 

Lustrum, 28. 

80. 

Maeniana,. 419. 

Magic, lOG'. 

- bunorum vendendorum, 1038- 
9 ; census, 773 ; navis, 241, 617-18. 

Magistraius — from whom appeal lies, 
1011-6; created by Constantine, 74; 
d^»lue^t^cuK, 190 ; under Knjj>ire — new, 
71, 11 ’publican, 70 ; provincial, 44, 72, 
74 ; Ivcpublicjui, 11-12, 27 seq. 

Maine, Sir II. S.— -on coudiclio, 37, 62, 
979-80; on Narada, 122-3; on patri# 
jMdextex, 189 ; on pigiioii-i capio, 1044 ; 
on s.'vcramcutuin, 37, 977 ; c»n deriva- 
tive theory of the Btipulution, 536 aeq. 

Majesta.'i, 57, note 3, 1961, 10(’u>-7. 

Mala Hde pi»K'.e>?-or, 237, 247-8, 268-9, 
277, 279, 336, 311-2, 398, 885-6. 

5Iale6ci, 1068. 

Maltficium, 241 ; actio (obligatio) ex 
nuileficiu, 131, quasi maleticio, 241, 
1073. 

Mancipatio, 20, 229, 210, 212, 260-2, 263- 
4-5 ; in hviuciue contractus, 434 5, 433 ; 
in legacy — i>cr damnuliotiem, or ainendi 
modo, 890, 892 ; ereatt.’d rural servi- 
tudes, 419 ; in tcstementuiu, 767*8 ; in 
usufruct, 404 ; of wife, 224, 228. 

Maiiciptum (|lave), 160, 228. 

Maiicipium (hetitiuus legal status), 227- 
230; 20, 153, 192 ; 1034-6 : elaBsificatioa, 
126-7-8, 130, 135, 140 ; derivation, 223. 

Mandate 76. 

Mandatum, 482-90 : definition, 482 ; 
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Haadatom (eofiftniiAi). 
formed in five wmye, 488*5 ; no oet 
form of words necenarv, 489 ; liistory 
off 533 seq. ; remedies, 489-90 ; renun- 
ciation, revocation, 489 ; rights and 
duties, 485-9. 

As contract of snretvsbip-— distin- 
guished from fidejtissiu, 566, frt»m 
pactum de constituU^ 567 ; huw 
constituted, 570 ; how extin- 
guished, 575 ; remedies, 576. Co- 
sureties, 577 seq. 

Manilian stipulations, 498. 

Manuals, of Byzantine Kinperom, 94-96. 
Manumission, 171-153, : Boanl iC<tn- 
siliuni) of, ISO; drHnition, 171 ; his- 
tory, 172-3; nuvles, 172 S, (pio- 
cess) — formal or puhlio (jusia, h;;itinia, 
puhlic.a, sttlumnis), 173-7, informHl, 1 77- 
17s, distinctions iH'tm ecn hirinal and in 
fonnal, 173 ; in fraud t*f creditors, 17''- 
179, 177 ; leiriil >;ri*uii<Is <*f. l‘'0-81 ; hy 
liuisters uii'h r 20, IM) ‘'1 ; td sl.ivf.*. 
under 30, lSl-2 ; restraints on, 17 ‘'-S3. 
Inter am co-*, 177, ISO ; ct tisu, 171- 5 , 
per e]>i‘ tolain, 177 ; teslaiut nto, 177o7. 
ISO. Is2 ; per vindictiMn, 173 4, 1 ‘'0 M. 
Manus, 222-7, 5, 153, 171, •'7'' m-<| : d*-- 
finitioii, 222-3; chuwiticati * 0 , 12'»7-'', 
130, 135, 140; how ac'piii*d, 221 7 ; 
incapacitates from cotitiai tiii,^', 

CIO ; r»'lati«m of <!<►« to, 2S'.V7 ; rekasc, 
227, 296 ; reiue<li* H. 227. 

Manus - in jcctio, 17, 18, 1030 31, 974 .5 ; 
tnilit.aris. 335, 103<j ; luanuuui conaei ii<>, 
976. 

Markets, offences as to. '(017. 

Marria;^'e, 221-6, 67“ : definition, 67*'. 

680; as contract, 6'j . t\»i» prin-iial 
effects — liushands powers ov«t Wiif. 
679, anti over cldldron, 079 ; fi«-id‘*iii 
*of «livorc«‘, 679, mIc**' iim’is- 

sarv, 6‘'0 1 , d*'lner> of v> d** to huKliJiml, 
681-2 ; iiiijK:ilim* nts to, 6‘'2 8 ; wlu^ 
cannot marrj, ♦'-*‘3 , who e.in iirirrs, 
but cannot ii)ter»ii;n I y, O.; , uiod.-s 
bv cot-inptio in inanuin, 2_M-5. i*> con- 
farreatio, 225. by u u-, 225, M'l^enimn 
on, 2-6 ; unOcr mistake as stat m 
of on*' *'f the parties, 192-200 ; diaso.u- 
tioii 6sS.94f 

Master of ship agency, G1 7-1^ ; liability 
(vicarioufl, 241. 

Materfatiiiiiaii, 194, 222* 

Materia, le^aej of, 9 1 0, 

Matema lK»iia, 293-294, 414, 
Matrummium, 67fe-96 ; hlx-nan, 6 il, 6# 9 ; 

iegitimatio la-r suhsequena, 64>4« 
Matrona, 194, 222. 

Measures, offences as to, 10G7« 
Mediastinus, 165. 

Memory, a man's, condemned, 1061. 
Meosores, 1013. * * ^ 

Mente capius (luoatic)— cura of, 732 seq.; 
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Mente eaptus (eoaftnurd). 
incapacity to contract, 606 ; marriaM 
of child of, 681. * 

Merces, 505, 509. 

Merchandise, shifipcil.^loans on, 474-5. 
Merger— in mortgage. 447 ; of o 
629-30, 649 ; terminati’s pnedial 
tude, 422, uagfruet, 407. 

Merx 604. 

Meiallum, in opus inetalli, 170. 

Mines. 

Met ns, 593-5. 

Militia, 442, 674. 

j Minerals, rights of usufriictnarv in, 392. 
Mines, the (us punishment), 170, 1061 -5- 
7-8 9. 1070.71. 

Min<»rs cntitracts •'(. 608 ; curaof, 732*5; 
fr«»in err*»r *»f law. 6ilu ; 4*nuM n«»t 
•'«, 717 ; etuihl rescind a title 
by UHiicnpi**. 27 1. 

Minus jH-titi*i, 995 7, lUlS. 

Ill 

891, 923 6 .•! U 1 N-e lin ..r. 

M iHhihtx : til e oitr.icCa e*>nd:l!i 5S6- 
5^*2, p*.io.'<“, 5'' I .5, tune, 5*^5 '• , in 

f'oudt! I'Uial u>"l I* > >' *1, 03') H, 

) be‘e, 929 30, liini, 930, )U tiUsU, 

7H. 

Mixlu'*, in li.^'iicv, 92'1 7i 9 ! I. 

Moi'.ev puiii by luisiak*', 657 61, 894. 

MiU)e\ i< nd«-rs. .'see Aigeti'uMi. 
Monlttt>i-*ta\ 1 ' 56. 

.M**rrt. 191. 6. , 7 . 6.;,:; MM, 9 '3. 


<»(f( nei's u 

*»ri (diuturnl), 6<*, ] 

1. 

1006 ; 

431 ii«*tr. 

**rl-»e/' , 1 1 27 ; 1 

'.r, 

430-4 ; 

tin * I- st.t. ♦' « /<»/»n'|rl. 

4-32 1, A e * '1, 1 »*> 1 


but 

V 


<re«- 

//* <i/e/ //»f/ 

a 


n et lb* 


Col 

Molh»-r arnl chihJ - inU'Mtato 

successinn 


of. '*55 7. 

1' s, 232 ; a* i>n i.f, 2.5.5 se*|.; 

«•(, 25*^ N'q, ; 


OU III I 

lOTO'/l ; I o*w*j 311 s 
Miiciana <nntitr, 9 19. 

Muliercnlariiw, 691, 

itt, legacy of, 

Moriler, 11*69, KmI2- 

io rei, eff* it of - in legacy, 95* ; In 
tgage, 4l7 ; in )iers<*nal 

Mutuum, 473 
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Nabada (treatwe on Hindoo law), older 
of t^ics in, 122. 

Naturalb (-ale) — sequitaa, 43, 6rt, 119, 
216 ; creditor, debitor (see NaturalU 
obligatio); jus, 35-36, 117-19, 161,171 ; 
liber, 201 (of concubinage), 203 (bom 
to us ; not adopted) ; obligatio, 4.54, 
853, 445, 602, 6u7, 6i6, 1018 ; pater, 
209. t 

Naufragium, 328 (theft). • 

Navicularii, 866. 

Navigandi jus (on another’s lake), 415. 

Necessarii, 909 ; consilium of, 6, 224, 735. 

Necessitaa, 453, 455. 

Negligence — contributory, 246-7 ; reme- 
dies for, 1 46, 1 54. See Diligence, Culpa, 

Negotionim gestio, 661-6; how consti- 
tuted, 663-6 ; duties of gestor, 6<|2-3, 
rcKponsitjility for acts, 663, for omis- 
sions, 662 ; duties of principal, 663-4 ; 
gestor could not sue thief, 239 ; reme- 
dies, 666. 

Ncxum, 459? .53, .525-8, 539, 534, 1035. 

Nexus, 260, 1035 : noxi liberatio, 641. 

Niebuhr, 50, 84, foo. 

Nomeri, Nomina (debts) — arcaria, 467 ; 
nomiiiuin cesaio, 626-8 ; liquida, 443, 
1018; tranecriptitia, 408, 466-71. 

Nomen (name, accusation) — nomini^ de- 
latio, 58 ; rcceptio, 59 (criminal pro- 
ceedings). 

Nominatini, 774 (disherison). 

Noiniuatores, 716. 

Nonu'caium, of John of Antioch, 92, 97. 

Non litpict, 59. 

Nottiry, 20*. 442, 504, 772. 

Novatin, 46vK-9, 560, 62G-32, 101.5. 

Novellie — Julian's Kpituinc, 92, 99; Jus- 
tinian's, 92 ; after Justinian, 97 ; after 
Theo<lo8ius, 87, 89. 

Noxa, 166-8, 193, 196-7, 248. Noxa 
caput sequitur, 167-8, 248, 338. 

Noxaededitio (see KoNalis). 

Noxalis— actio, 184, 166-7, 197, 331,248- 
249 (pau|ieric8\, utilis, 248; deditio, 166- 
167, disuse of, 197, compared with seiz- 
ing person of judgment debtor, 1034. 
Noxalis actio caput scH^uitur, 167, 
838. 

Noxia, 166-7 ; compared with pauperles, 
248. 

Nudus (-a, -um) — jus Quiritium, 265, 612 ; 
pactio, pactum, 115, 548, 282 ; pollici- 
tatio, 457 ; prtq>rietas, 384, 886, 394, 
404 ; traditio, 283 ; usus, 409. 

Kama, laws of, 1. 

Nnnoupatio, 768-9, 846. 

Nuntiatio opens novi, 134 noteu 

Nuntius, in contract, 622. 

Knptue justsB, 226, 678-96. 

Oath — condition of (in legacy), 947 ; de- 
ciMiy, 1005 ; of defendant, 1019-20 ; 


Oath {continued), 

of expert (in handwriting), 1059 ; of 
traitor, 1066 ; of witness, 1060. 

Oblatio — curiae, 202 ; offer to pay, 637. 

Obligatio — definition and explanation, 
451-5 ; in Bracton, 115 ; civilis, 454 ; 
classification, 124-8, 131, 185 ; condi- 
tional, 566-92, 572 ; ex contractu (see 
Contract) ; damages (measure of), 650 
seq.; division of Gains, 455, of Justi- 
nian, 455 ; extinction or discharge of, 
632 seq. ; descent of, to heirs, 650 ; 
honoraria, 454 ; inutilis, 461-2-3, 581- 
586-6, 591-2-9, 600, 605-6, 624 ; joint, 
551 seq.; ex tnaleficio (see Delictum); 
naturalis, 454-5, 353, 445, 602, 607, 
658, 1018 (set-off) ; novatioof, 626-32 ; 
operarum, 466 ; pr^toria, 454 ; quasi ex 
contractu (see Quasi-contract) ; quasi 
ex maleficio (see Quasi -delict) ; reme- 
dies, 650 seq.; in solidutn, 551 seq.; 
sources enumerated by Modestinu8,455. 

Ob.<icene language, 150. 

Obsetpjium — to parent, 676 ; to patron, 
171. 667, 715. 

Occupatio, 255-7, 345-6. 

Offences, grou|:H*d, 1064-72. 

Officiales, 1013, 1043. 

Onera realio, on things bequeathed, 901. 

Oneris ferendi jus, 417, 426 (actio). 

Operte— filioruntfamiliaruni, 677 ; locatio 
cnnductio of, 511-14 ; officiales — liber- 
tr»rum libertatis causa impositie — of)er- 
arum obligatio, 668 - 70, 466, 639 ; 
Borvorum. 411. 

Ophitte, 1056. 

0)>tionis legatum, 927. 

Optivus tutor, 729. 

Opusculum de Jure (.\ttaliatc8', 96. 

Oraculum sacrum, 204. 

Oratio, 7 5. 

Orbi, 798, 824. .See Lex Fapia. * 

Orcinu.s, 176, 1S3. 

Oniinarius, 165. 

Ordo judicioruiii. See Formulse. 

Orichalcum, 229. 

Ornamenta, legacy of, 910. 

Oiiolan, 17, 50, *66. 90, 91, 95, 99 ; on 
derivative theory of stipulation, 537 
seq. 

Outlawry, 218, 187, G9^, 795, 1061, 1065. 

Overl>oard, goods thrown, 514*16. 

Oves, 905. 

Ownership, 231-340, 19 : definition of do- 
minium, 231 ; abandonment of (dere- 
lictio), 257-8 ; alienatirm, power of, 
259 (see Alienatirm, Conveyanoe) ; 
among aliens, 263-5 ; animals, duties of 
owners of (pauperies), 248-9 ; booit*- 
rian (in bonU), 268-5, 612, 674, 718 ; 
classification, 126, 130, 185, 140 ; poo- 
veyance— -ex jure civili (mancipatio, in 
.. jure ceedo, usuoapio, adJndioatL, 
tom), 255, 258-74, ax jua gaatiom 
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Ownmlilp 

tTAiUtin, prinicrlpiiM, 255, 
274-90, i^ncy in, 32*2-5 ; crvation «f 
(oocupntiu),255-7 ; imtnovt*nUle« — rights 
of owneri, 249-55 ; joint, 337-4«». 519, 
553,012-13; in legacy — <]uaHHecl, 910- 
912, unqualifieti, 9o5.10; Umitmi, 394 
■eq. ; moreahles — rights of ownor, 232- 
249 ; offences a^inst, 232*55, 1070-71 : 
of persons, 140. 223 ; Pnetorisn inno- 
vations, 263, 841 noU* (analogy of 
Inheritance!; Quiri tartan, 265, 612, 
674, 713 ; reiijeniiea, 335*47 ; realraiitta 
—persons that cannot in* owneix, 290- 
295, things u.»t sitsoeptiMe t»f *«\vn 
809-18 ; under XIL Tables, 19. 


Pactio, nti la, 54^. 

Pactum, 457. 54.'» seq. : enforced hy ac- 
tion, 519*50 ; lulj ct»un, 5l7 : t'ou»j»arc»l 
with contractu-, 516, relation to etc »- 
tion <»f contract, 517-9, to dir« <lut ton 
of contract. 54<}-7 ; rclatuui to ticlicts, 
646 ; donatioiii'*, 550 ; tltUidc, 601 ; de 
con-tituetid i dote, 550 ; de ctiti-^titttto, 
566*76, 519; in conlincnii, 54H ; lun- 
tory of, 516-9; c\ intcrv 
nudum, 115 dn llracton 2^2, 51*'; 
in perH<»narn, 12»3 note, 6*43 
547, de non |l •t«■ndo, 575, 612 5, 
(Savigny on! 61. ’{-4 ; 
de quota litis, 601 ; in rein, 13.> 

643; vestitum (in llraotfin;, 115. 

Pain, iiiflictiott «»f — wln-ii con-*titutf*s in- 
juria, 150 2 ; by paterfamniaw, 190. 

Palatini, 293. 

Pandects, tlie lor I)i'.rest\ 90, 161, 123, 
139 ; the Florentine, 101. 

Pannormia, 99. 

Papiniarf, 77-7H. 

Papiniamstte, *^0, 

Parapherna, 295. 

Parent and ehild. See P Patria, 

Kmancimtio ( Kmaue.jtalcd t'hiidj. 

Parricidium, 57, 1062. 

Pars virilis, 562. 

Partiarius legatariu*, 820. 

Partiti**!. -of inheritance, 259 60, 761-3, 
action for (see Judi(‘tuni fannlia' ercut- 
eundse) ; fonff of hrgacy, X-'O. 

Partnership I s^»ckftas I, 51 <1 21 * definition, 
516 ; bow dUsolied, 522-5; how f<*riiie*l, 
522; kinds, 517-20 ; J.»’onina iw*ciet o», 
616 ; duties of par'ner** infer re, 520 2l ; 
rights and duties of partners in rt 
to tbinl T-arties, 521 ; no partm r could 
put another in his place, 522 ; no his- 
torical connection with iuxusi or 
fotio, 535. 

PMoendi jus. 416. 

Pasture, right of, 416. ^ 

p^ter— adoptivus 209, etc. ;• fiducisgos, 
218, 712 ; naturaiti, 209, etc. 


Patorfamnias, 5, 18. 194, 259 : dntlit ^ 
196-7 ; righu of, 194-6. bat Potistaa. 
Paternity. 221 -*1 • 

Patrea, 10. 18 note 1, 26 ; patrum anoto* 

ritaa, 1 3. * 

Patria (loteataa. See PotestliL 
Patricians, tin*. 4, 24, 25. 

Pairioiatus, 2‘,^. 

Patron and chetit, 4. 

Patronua 4, 30, 130, 138, 140. Patr«>n 
and freediuan, 666 76, 6>7 ’ uigraUtuJe 
of frcv liman to jiatnm. how punishetl. 
170; iriU'rinsrriago, 6 h 7 ; rights of 
luilron, 667*70, aer\io«ia of frtHHlnian, 
66s 70 —how cri’atwl, 676, how esiin* 
guisheil, 670*1 ; jniwer of aadguuient 
of patronuge rights to one of his chil- 
dren, M79*71 ; MMuedics, 671-2; intes- 
^te eucccHHiiMi i»f p.itron freeilinan, 
666 74. of n'Uliveauf |»aU’ou, 809,870 ; 
tuteln, 711 12. 


i. r 21"' 9. 3.31. 

•« C .1 IH »l'.l Ji O 

’•cu’.-ilu-. 5». l"7l’ 1962. 1»>67. 

‘e.-u'i in^ cr« dilt*r, 1^0 ; men, 604. 
•ecuhum ad>« niitnuu, 293 4 ; castrenso, 
292 .■>, 69f* <1 , S53, h 55 th’rfagv of), 
910 11; of fire |H*r#ou III iiMnclpio, 

tr nse. '.'’**;!, 797, s:>3 ; of wlave, 33, 

157. 299 1, (in contract) 603 4, 871, 
(Ic.'ucy of) 90.\ 910 II ; «»f wife, 295. 
Pccuin* ciiniartil with Familia ; con* 
,*tttut.i, .566 *6 ; iTcilita, 15 1, .>i2; non 
niiMHiata, 470 71 ; pecumm residuw 
cniurn, 57 (m»tu 4); tiyedilia, 474, 


|N*eus. PiH'orls ad aquatn aj* 

4)6. 12:* 

Pt’il-'in* i jU'iice*, / / I. 
pega-i'iiia quiiria, Si 5, 820. 

1*1 g-i*ijii)*. 7 7. 

iViiidu ui c<.i.tr.v't, 6.M '2; for injuria, 
1.5) 6 ; legacy left hy way i*f, 944*5; 
for ha t*ourli'g nituiway shtvirs, 163 ; 
in *ui|.uUti**»iH, 651 2; for suit impro* 
perlv l»r..ught. 1020-21, or impnqierly 
d* fen* led, 1019 20. 

PenM**. 507. 427, 429. 


per aver»i<»ncm, 51*2. 
iVr caf*it.i, S35, ^.57 1 864-5, 

Per slirjieH, 83.5, S61. 

Percepri** fiuetiium, 398, *’» 

1,3^,51,129,180. 

O-S ; d^diitM, 675; U tiononim 
It 1#*' truceil to the neeils oft 
846*8 ; %ii*w tliat Inh nJicU were first 
intn-lliwi U> |irote<fi pro|»ri«Uiry right! 
of, S67 ; could not magry 
; nomitta 
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Peregrini {eowtifvue^ 
truBtr^ 824 ; successioB of, 846>7 ; coold 
not be tatoreii, 717 ; wills, 794-6. 

Peremptory — edictum, 1008 ; exceptio, 
990-91, 1017. 

Performance of contract, 633 seq. ; impos- 
sibility of (when equivalent to actual 
performance), 637-8. s 

Periculum rei, 285-6, 494-5, >654. 

Perjury, 1063, 1066. ' 

Permutatio, 541. 

Persecutio, 490, 1013. 

Persona — meanings of, 160; alieni, mii 
juris, 128, 193-4 ; jus tie personis, 113, 
124-6, 129 ; publics, 207 ; a slave a as 
a, 160. 

Petere minus, plus, 995-7, 1018. 

Petitio — opposed t(k actio, and to ifiter- 
dictuin, 1001, 1013; hereditatis, 8^1; 
herefHtatis possessoriH, 834. Minus 
petitio, plus petit i<*, 995-7, 1018. 

Petri Exceptiones Legum Uontanarum, 

100 . 

Pictures, accession to, 279 -SO. 

Pietas, 658, 677, 726. 

Pignoris capio, 10 IS, 970, 974-5. 

Pignoruui distraetio, 437. 

Pignusritid Hyp<*lboc.»,43(] Heq.,432-4,341- 
34*2, 382: creation of, 433-5 — liypotbeca. 
nignuH, 433, tacita hypotlveca, 443-5, 
nvp«»tliec, rtiral, urban, 444 ; in re8|»ect 
of what obligations could a byp<»tliec 1 h; 
contracted? 415; ere<litoT^ — concur- 
rent and sul'hc'pjciit, 446 scq., duties 
to <lebl*irs, 439-‘1't, pmuity, 416.42, 
exceptioiiH to role of priority, 112-3, 
rigblH of, 4‘1'J 8 ; debtors —duties of, to 
creditors, '{39-46, reni.ain owners, 43S-9, 
rights of, 43S-40 ; definition aiul dis- 
tinciitin, 436 : c*x))enses on pro]>crty 
hyp<»theca<cd, 446 ; foreclosure, 437-8 ; 
bistory 527 ^e(J ; m> registration of 
mortgages, 412; rt'lease or extinetitui 
of bypotbee, 415-7 ; remetlits, 447 ; 
what rights iiuiy or may not be hypo- 
thceatiMi, 4 15 ; sale of pledge, 437 ; 
tacita byp<ttheca, 443. 

Pilous, 177. 

Pistrinum, 674. 

l*lact*-~of judicial proceedings, .51. 52 ; of 
perfomianee of contract, 5^4-5, of 
Iegat:y, 929-30. 

Plauila principutn, 119, 120. 

Plebeians, the {Plcbsh 4, 6, 11, 12, 24, 
25, 28, 119 ; concilium of, 26 note 1 ; 
decrees of, 26, 60, 7 5, 1 1 9-20 ; tribunes 
of, 18, 25, 4 0. 

Plebis concilium, 26 note 1. 

Plebisdta. 26, 60, 75. 119-20. 

nus-petiUo, 995-7^ 1018. 

Pcena, 22. > Peni^Uy. ' 

^PoHim Mrvus, 170, 162, 215. 

P<dlicitntio, 457* 


Polygamy, 678. 

Pontiffs, the, 10, 58. 

Populiscitum, 60. 

Popnlus Komanus, 4, 9. 

Portio — hereditaria, 814 ; legitima, 
780-86. 

Possession, 341-93, 19 : accessio posses- 
sionis, 266. 

Acquisition of, 843-9 : agency in, 
852-4 ; physical fact {coiyus) re- 
^quisite in, 343-8, free dealing 
essential, 343, obstacles to free 
dealing, 343-4, occupation a mat- 
ter of degree, 344-5, acquisition 
of things not before possessed, 
845-6, transfer of possession (tra- 
ditio), 346-8, delivery longa manu, 
34S ; intention {animus) requisite 
in, 348-9, delivery brevi manu, 
349 ; restraints on — as to persons, 
349-50, 08 to things, 349. 

Adverse, 362 seq. ; agency, 378 — in 
acquidtion of, 352-4, in liws of, 
354-7 ; ambiguity of 
379 ; animus — domini, 375-88, 
tenendi, 378, 341, 348-9. 

Animus domini, 375-88; originally 
necessary for interdict jirot^ ction, 
375-7 ; extension of interdicts to 
jursonal and prsedial servitudes, 
376 ; further extension (to de- 
p(*siiccs, b(»rrt»wcrM, tenants) con- 
venient, but not necessary, 376-7 ; 
err«*rs of German writers, 377. 
Posseshion without animus domini, 
379 seip: Cases wdiere pos-ession 
Oiame and thing) is admitted 
in absence of animus domini, 
380-4 — prtcarium, 380-2, pignus, 
382, emphyteusis, huperticies, se- 
que'-tratio, 383 ; Ca^es where 
possession without animus doming 
is tienied in name t ut admitted 
in fact — (^itttsi’f'ovtessia, 384 seq. — 
]>ersonal servitudes (ususfructus), 
384-6, afliriiiative proidial servi- 
tudes, 38t»-8. 

Basis, true pbilosojibical, 378 ; nemo 
sibi i\mv causam post^jssionis 
mu tare potest, 362 ; BoD<»nim 
]>ossessio (q.v.) ; ctulis, 342 ; 
cbuidestina, 351, 371 ; corporis, 
392 ; detinition, 341 ; delivery 
brevi manu, 349, longa manu, 
348 ; deiivative (>iavigny), 391-2 ; 
how far adopted in English law, 
113 ; bona, mala 6de, 237, 247-8, 
26S-9, 277, 279, 336. 341-2, 398, 
865-6 > a fact or a right T 379 ; 
history of, 362-3S8 ; ignoranti non 
adipiiritur, 361 ; of iucerta para, 
361 ; injusta, 360, 365, 371, 375, 
381. 

Interdicts : animus domini, 375<-3S 
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PoimmIoii (f9nHnmfd)» 

(*bove) ; 

•on, 363*4, hut iQtr«^uc««i, 
not (or »noh imfmeoMmt, hut for 
penMUif holdiujE^ int)tHr«*ntIv ag^itwi 
uU the worM, but hsvioj^ no title 
l)y the ci\il Uw, 364 ; p<ietiieit*to 
•impiv, or |¥>**uler<*, protecteil hy, 
34*2, {>oe80iMia iieturiili* not prto 
tectcil by, 34*2 : I’tt fntuuft'ti* 

and rtruhi^ 365-74 ^ece under 
Interdittuiu). 

Juri8, 31*2 ; ju*i |ioe))eM<ukn}«, 302 ; 
iimU, 36:., 371. 37.'., 3>1 ; 

lontri t.unix.ri^ ( piTM'ripticml. 2*'*' 
2 V*0 ; lo'iT. of. '-52, Htjonry in loj 

of, 354-7 , in.'ixiui'* 

I'XpI.’tiiuHl, 3ri0-«12 ; inert 

of law 3.63 ; inttsto in 

naturnli<«, .*’.12, not prot^otetl hv i 
intordietH, 312 ; diHtijjo.iisihed from ; 
rwlijp, 3t‘i2 3, why •pn*M j 

of, took piooi-doiK e of ♦j'lt'ii. I 
of owiO'iMhip, 364 -f> ; pro ■ 

not to Ik- -d w'llh propr . fa-*, 

ex jure Q'*'**** *. n-m. 

357-1* ; rij^liU and renuMlu M of pt... 
WM^or, 312; a rioht or a fjot*” 
371* ; of ‘■HUP* i.hirio in Molniuin. 
3*i] -2 : till.’ 110 3*7."* ; 

tr.'»n^-f» t ' f ( 1 ruditioh 3 IfJ-s . \ acn *, 
6s, l»0u ; \uiaof, vitiof«;4, .’56M. 

Ik? a^’'|nir*•d, 3l'‘ 50 ; who tuinnol 
acjuirt*, .’510. 

r I’o..*. -Hion . I'ona, mala 


of, 342. 

•ri'dita^ii* jM-lilio, .S43. 

t'oH'i’itutuin, .'552. 

Pontlinnninu., .355, 215 17, 711, 7565, 835 ; 

Poetulatio- ui tionif*, ps;} ; in rrlmimd 
court, 5S ; jodic 1*7 lo.'*, -37, 

Pontnri i - rtlieni. 70s-0, 1*2*5 ; A'pol:- 
ani, 777 ; d»sh< rmon .d, 777 ; extunoi, 
7ftH ; intc<*t#tc' »ucoc'..-.ioii of, b3'>-4 ; 
Vellsaiii, 77*^. 

Poterttjo., doiiiiiiioa, 171, 184. See 

Slavery. 

5, 1«, 1.56, 671* : 

bow 

Ar 

rogation, Adoi.ti mh 203-7 ; 
through, 3*23-4, 127. 204*60.5-6, 610-11 ; 
cfaarac'terUtic». mature of, I81».lSi55. claa. 
•ificotion of, 1*26-30, 15J5, 140; eff^-cta 
on contract. 605-6, 610-11 ; definition, 
188; dutic* of palerfatniliuM, 196-7 : 

the Icffal cotMtituti<.A of 


Koniiui family. 11^ : divoft**^ 
forfeiture of, 220 ; i 
833 -.5 ; loan* to 
473 4. 660 ; Sir 1 

wp ; not 

th- light 5 |ireuliar to Konie, 
ly. 2 jj ^6 4 , .323 I. 127 ; |H>weni 
father, 184-11*3 ; release (n>ui, 212*2 

righta of 
•, 1 94 -It ; tutela, 798-10. 
Polhipr. 193. 101. 123. 

It, 823 . 941 . 

rn'tii' litiK tt tdiidioiarum, ati 

pro, 9> i 3 ; priCiltM UtM et vi 

a. 2:0. 

Ill note; domlnana, 412; 
• Ua’**'. 2:*9 . Italioa, 2^7 plelivery) ; 
pi.ojioiah', 2*51. 272; rumtirum, 414, 
411. :*(*7 ; iurvif-na. 412 ; at*|»eiidiaria, 
triiuilarm. 2''7 'didivorv) . ui liana, 414, 
5o7 . viiiiia, 413. Sge Sorvitiidea, 

Pr I tfi I urn*, 32; Pri 
74 

Pi iurl difumlo, 32 ; inoruni, 29, 
71 ; Prii'ono, 72, uroi, 69, 7i, #2; 
vi.'iluiii, 67 I 

*n» j. liti jtim, 1 064. 

’m l' i..'uluin, 7^7, •’'I 
’ro'f*' i iptio. I* 

'rif*'-«'i iptiofioa, 992 . 

< 

hv. l'***3 , ii ttrit lion on inaniago of, 

6^7, '"'2 ; rrfuail to givo plto’e U» 

^j|i over truata, 


jtifia, 

’m-* • « i* M< of t a, 

*1 .1 ' • % ll4, 1 ."►<t 

’r.i f -r. 55 1 i '5, M hia ■ 

M'«- Kdii't of 

0 

t , ltd* n'otniioaH..riit«, 66, 67, 70, 
, 1013 ; itifitiPiire, 40-41 *, 
ill 1 4W of inlo'ritanee, 
*• n 2 nou-, .spi.*i3, of ownpr«hlp, 
^l] j not* 1 iiii|M'nuifi and jurimUctio, 
41 12. jH-r»*'/rinua, 31, .11, .'IN, 70, 
3*5*', 9''*) ; lul-^'larU, 70 ; urhanua, 34, 

70. 

Pr.i'lopr'n O'onauh «t, 11. 

Pni ’. .an*' itio, l<>o7 

Prtr. iri iiu. in 1*2. *511 2, 361. 3^.0.82. 

Pf*.<’iou>» *.t*»fi‘’*, *2.»6 liM'^'iipati* « 1 

Pri-M'ri ption in af tiona, 648-9 ; |ti 
llr.'ictiiii, lit; crr'tU-M efiiphyteuaii, 
42s ; of liUrty, Jh5 ; of tnarriagw 
22.'! ; of mi/r^a]^, 447 ; M 
ex tine ion of ohUgali*»n, 645*9 kj^ 
ngard to lu'opcrty, i n; 
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Prosori|>tion {continued), 

oreatet terviiudesy 419 ; in inretyBliip, 
576 ; §8 to wills, 807, 884. 

Present (»in Mune province), 290. 

President of Province, 44, 67, 72, 687, 
695. 882, 887, 896. 

Presuniptions — of fact and law, 1058 ; 
death of heir and legatee, 928*9. 

Pretinm — afiectionis, 331 f venixn rei, 
651. • , 

Priests, colleges or guilds of, 10. 

, Primogeniture, 839. 

Principal and agent. See Agency. 

Principaliter (Ciaius 4, 138), 41. 

Priority aioong credit<»rs, 748, 755-6. 

Pro dona to, dote, eniplore, legato, soluto, 
288. 

Pro herede gerendo, 877-9. 

Pro judicato, 1031. 

Pro religioKo, 316. ^ 

Proli.atio anniculi, 1 98, 673. 

Probroste foinina?, 80“2. 

Pnx'cdure, 967-1060. Extraordinarv, 
1012-29 ; tmehition from ordo judi- 
cioruin, 1012-13 ; outline of proceeii- 
ingd, 1013-14; litiy^oiilestaiio, 1014-16; 
pleading and defences (exceptiones), 
1016-1017 ; set-olF, 1017-18; variance, 
1018-19. Formulary (see Formula;), 
980*1011 . L<!gis actiones (q.v.), 967 -80. 

Prochir(U», 94 ; Auctuin, 96. 

Procinctus, 766 ; teHtameutum in pro- 
oinctu fact\nn, 766-7. 

Proconsules, 30, 44, 72, 74. 

Proculiuns, 77. See Sabiuians. 

Procurator, 1022-8 ; ap|>ointment of, 
1027, 1022-3 ; who could not be, 1027-8 ; 
change or draniinsal of, 1028 ; compared 
with coguitor, 1022*3 ; duties of de- 
fendant's, 1026*7, of jdaintiff's, 1025 ; 
how intriKluced by formulary pro- 
cedure, 1022 ; gave security, 1023-4. 

Gaesaris, 73 ; in suam rem, 576, 628, 
760, 1032. 

Prodigi — incapacity to contract, 609 ; 
cura of, 732 seq. ; deeborv oath, 1006 ; 
testanienti factio, 797, 803. 

Prohibitive ini{>o(iimeiita, 683. 

Projiciendi jus, 419. 

Proletarius, 968 9, 9, 17. 

Prolytw, 80. 

Promise— to give, 550 ; illegal, 600 1 ; 
impossible, 598*600 ; of marriage 
(breach of), 525 ; in stipulation, 460-62 ; 
voluntary, 318-19. 

Promiser. See Ileus. 

Promptnarium, of Harmennpnlos, 97. 

Proof- burden of, 1057*8, in condictio 
4ndebiti, 661 ; in utilis actio tutelm 
directa, 725 ; definition, 1050. See 
Evidence, Testimony. 

Plroperty — dasaification, 135 ; ornfisca- 
tion of, '1065, 1068-9 ; dunage to 
(damnum injuria), 242 ; execution 


Property (continued), 
against, 1042-4 ; family, see FamiHa ; 
private (origin of), 258 ; real (undw 
XII. Tables), 20 ; symbol of (hasta), 
259. See Ownership. 

Prophets, punished, 1068. 

Proprfistor, 30, 84. 

Proprietas — contrasted with possessio, 
359 ; nuda, 384 note, 386, 394, 404. 

Prorogationis clausula, 930. 

Prosecution, malicious, 1065. 

Prospectus, 418. 

Protectum, 419. 

Protegendi jus, 419. 

ProtimeseoB (pactum), 503. 

Provinces, 30, 72, 74. 

Provincial — finance uiini8ter,73; governor, 
44, 67, 72, 687, 695, 882, 887, 896 ; 
magistrates, 44, 72-74 ; solum, 272. 

Provisions, legacy of, 909. 

Provocatio, 13, 23, 26, 30, 1045. 

Prudentium Responsa, 60, 76, 119-21. 

pKaltcnum, 148. 

Puber'as, 722-3 ; plena (full), 211 ; 
Pubertati proximus, 701. 

Publica judicia, 74-75. 

Publicaiii, 45, 1073. 

Publicatio, 523, 1039, 

Punishments fw offences, 1064-72 ; bodily 
harm, 1068*9 ; cajutal, non-capital, 
1064-5; chastity, 1070; contract, 

1071 ; corporal, 1065, 1067 ; decency, 
10C7-8 ; dutU-8, f r violation of abso- 
lute, 1065-8, relative, 106 >h- 72; ex- 
chequer, 1067 ; government, stability 
or prerogatives of, 1066 ; inheritance, 
1072; justice, administration of, 1066-7 ; 
liberty, personal, 1069 ; markets, 
measures, l(i67 ; morals, 1067-8 ; 
ownership, 1070-71, owi»crs of slaves, 
1070, as to things not subject to owner- 
slap, 1071 ; against public force, 1066, 
by public servants. 1067, against public 
tranquillity, 1066 ; religion, 1068 ; 
security, external, 1005 ; status, 1071-2; 
treason, 1065-6 ; weights, 1067 ; wills, 

1072 ; w'itehcraft, 1068. tSee Offences. 

Pupillares usurw, 723-4. 

Pujallus— in contract (incat acity of), 607 ; 
c\>-tutor'8 authority, 700 ; sometimes 
receives curator, 732-3 legal incapa- 
cities of, 699-701. how far removed by 
tutor, 701-2; decUory oath, 1006; 
promise without tutor's sanction, 607 ; 
property, administratioci by tutor, 702, 
by contutor, 706-8 ; rem salvam fore 
pupillo, 716. See Tutor, CSontutor, 
Impubea. 

I, 44, 56 ; perpetua, 84, 44, 
56-60, 74, 1045. 

Qumrtiores, 12, 25 ; criminal judges, 56 ; 
parrietdii, 12, 5'* ; provinoal, 44, 78 
(iuperial). 
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S17. 45, 57 ttoli 1. 10n,106S,10e7* 

QaaoU»etortftiat«i«it,l24,55L >3. 

Qoanti m rat e«t> 

Qnantuiii fftccre potovt, 307, 524, 551, K«pul»ticiui in<tituUoiia, ••rW, 11. 

558. - - . 


QoMitum loenpletinr fiicUi« «*t. In, 700. 
QusrU— AnUinina (or Divi PuK 207. 7M ; . 
F»lcidia, 750 2, 700, 812-20, 582-5; j 
Peeiuiana, 815, 820 ; TrebellUti*, ; 

820-21. j 

Quasi -Okutmct, 13*, 127, 131, 655-00, ; 
456 ; -dvlict. 131, 150, 153 ; ! 

884 302 ; -rvUtittnuhip iin rolt-r- 

cnoe to prohiitiUun of uiarrU^'v), 087 ; | 
•usufruct, 307-8. 

Querela inolliciosi tcstaniciiti, 780-82, 
786, 883 4. I 

Quinquagtitta DrcUionos, f<0. | 

uwnvrtiltip. See Jus Quiri- 

tium. 

Quota litis, pactum ilc, GOl. 


RaPK, 183, 107a. 

Hapina, 10<l. .s.*e r,/>na vi rapta. 

Kate— sew era, 00 1 (ie,;ac\ ) ; Hater, 001 
(le^jacv). 

Ratis vcl navia expu<.ri)ata, 328 

Reasonable tinu*, 585-0. 

Receipts, 42H. 

Keceptitia wtic, 5G6-7. 

Keceptio iKuniiuH, 50. 

Recoin ihs net's (>a<iiiiiotiiab 085, 072. 

Rectors, 74. 

H«cu{K?ral<'ro«, 38, 41, 51, 081, 08.5, 

1007, 1010. 

ReileiupOir i*p«ri», .51 1 

Redhibitiii, 505, 13^ acq. 

Keditu**, 507, 427, 012. 

Regal f>erio*l, instit!it»<»iu* of ih", 1. 

Regula ( 'atoll iaiia, 048. 

Relatio, 1<'48. 

Kelatioti«bip — iiatncs sod degrees of, 
830-32 ; iiiuo-i , •>*'7. 

Release— -of obligation, 638-44 (formal), 
542-5 (non-forinui). 

Belegatio, 21^1 0, 1 065, 1 06 1 . 1 067 -72. 

Rele vauce— legal and b^ical. 1052-3. 

Religion, Romun, 10; puiiisUmeuts for j 
L, 1068. 

Relocatio, 514 

Rem salvam fore pupillo, 715. 

Reiiiai>cif**ktio, 227. 

Kemisiuo — pigtioris, 446 ; of rent, 509 ; 
of servitude, 422. 

eropbjteusis, 427-8; of farm 
(roditus), 500, 427, 912 ; gnmnd (sola- 
rium), 403, 9‘‘1 (legacy) ; remission of, 
659 ; of state lands ^vectigal), SK>1 
fl^^y) ; of sufierficies, 429. 

Repain — of hired thing (house, etc.), 
608-9 ; interdict for, in case of servi- 
iat, 424-5 ; of ship. 51 i ; by uauary, 
410 ; hj uaufructuarj, 402. 


Repiilation, ofTrnces 145*9, 1059* 

1070. 

Res — law i^necrtting. 113, 124, 195 (•#• 
Dwnershtp). .fv^iimatw, 298 ; com* 
minies, 126, 309 10; cor)H»rat<w, 195, 
287. 913; divini juris. 315-18. 849, 
rjr» ; futigibilcs, 2S6, 930; furiiva, 
325, 273 ; liertHlilarup, 757 ; Im* 
mobiles. 219 seq., 262, 274 (vl 

IHMsriuMi'). 332-3 (|>rt»UH'tioti of rights 
tol ; incorpi>ra)rs, 287, 913; judicata, 
60. 119, 1015; iu judicium d«Mlueta, 
1015 ; legmy of, 913, 930; lUighwa, 
1016; niatii'ipi, ium; iiisncipi, 260-52, 
287 (deliicry b 890 ; mobilfs, 232 s^., 
.'ig5 ; so iiiovrtitcw, 32.5, 3.3) ; nulltus, 
256 7 ; in iitwiro |iatriiuutiio, oKtra 
nfMtnini patriuionitini (J. 2, 1, nr.); 

fUar«i«H) asja 127 ; publicm, 
19, rjtl; religioate, 3)5-17, 
le. 315JS256 ; aniulir, 31 7-1 M, 
256; i>ii)guli«% 3)4; sm^'uloruin, 314; 
uni\i’t-sitatts, 314 >15, 156 ; vi j,HMWessar, 
*'7 1 

a>| • • 

es perit <b»niino, 28,5. 
ewiipta, iinjH n;il, 76, 19*, 203, 

•re, of jiirist’ori»uU, 54. 
prudeiitium, 53 55, 60, 76-79, 

119 21. 

R4s|H»n»ibility in a'.roncv (ncgotlonim 
gesii.*), <»6.2 3 ; for bihlily harm, 146; 
in riMiiUKHlttiuin, 477 ; iu tlejsisit, 480 ; 
of h' lr, as to irusls, *‘*16 ; in hire, 
! p(>h l.*l ; in niandat**, 4 **7 ; of 
cliargi-d a ilh Irgarv, V*03 ; in 
494 5, 502 ; of tiiu.r. 704, 7nr, 722, 724 ; 
virarnMiH, for wrongs, 1.53 4. 

», 975 , 999. I0'»2, 1020-21. 
of <los, 301 vt, 547 ; of in* 
under a Hdcieommissum, 
812 ; in int'-gniin, 41, 593, 608, 743, 
99), )02H ; nalaiitirn, 671 ; oh rauaain, 
ob londiLitineni, ob iiideliituni, ob ram, 
ob tranHa<’tionctM, 656 ; trusts inter 
vivos (i|uast -contract), 656, 

Reus, 451 ; itnmiiltrndi or promltUmdci, 
454, 460, duo, 555 ; stipiilatidi or stipu* 
lando, 454, 460, duo, 555. 

Itevcrrt'ittia — to parent, 676; te patron, 
667. 

Rex, 8 ; sacroruni, or sacrihculua, 12,52, 
225. 

Rights and duti»s, the basis of the clsssl- 
hcation in this work, 132 ; divisions 
132-3. 

Tsoaeiitj|133, classes, 187 *8, 
in detail, 451 fyxf. ; fa rm, 
133, 137-8, classes, 134-6, eap^tioodki 
detail, 145-448. 
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Bingi. rigbt to wear goM, 670-1. 

Kipa (river-bank), 313. 

Kivera, 313-14, 310 : bank deBned, 313, 
use of bank, 310 ; ri^rht of fishing in, 
810 ; navigation 313. 

Hivus (stream), 313. 

Roads — ^private, 311 ; public, 811-13. 

Robbery, 241, 330, 1070. ^ 

Roman — commonwealth (beginnings of), 

3 ; history (early), 1 ; Law — ir Eng- 
land, 107-116, in France, 103, in Gaul, 
99, in Germany, 104-6, in Holland. 
104, in Italy, 98, in tScotland, 107, 
in Spain, 106-7 — schools of, 97-80, 
sources of, 60, 75, 110-21 ; population, 
(early divisions of^, 4. 

Rustic!, wills of, 772. 

Kuta caesa, 494, 502. 

Sauinians and ProcuUans, 77 t on aliens 
and nomina transcriptitia, 469 ; animals 
as res muncipi, 261 ; conditions (per- 
formance of), .588 ; damages under lex 
Aquilia, 33(Jr;31 ; disbeiiHon of sons, 
776 ; error of law, 660 ; fid^icommisha, 
894 ; formula arltilraria, 999 ; heredes 
necessarii, 875 ; in jure cessio of in- 
heritance by licres huuh et nece-tsarius, 
881-2 ; absoluUH ia judicia, 1009 ; legacy 
— with iiupos-ihle conditions, 591, per 
]trtficeptloncm, 892, 894, p.er vindica- 
tioneiu, 8'<9-90, plae*.* <if (in will). 894 ; 
can slave of sole heir be legatee? 943 ; 
should a s<ui surrcnderetl ex causa 
iioxali he mancipated thrice, <»r only 
once? 196 7 ; mandate (jierfonuance 
of), 486 ; age tif puberty . 722 ; salt — 
ought the *1ioua fities nece^sa^y for 
usueapiti exist at sale <»r at delivery ? 
26.8-9, barter and sale, 491, price tt> he 
fixotl by third party, 491 ; slave (see 
below, under Stipulati<»n), - - 1 f another** 
slave or sou wrong.s me and then 
c.nnes mulcr my pote>tHs. does the 
action fall through, t)r is it only in 
al)eyance? 119; solutio, 633; specifi- 
catiu, 280 ; hponsor, 629-30 ; stipula- 
tit»n — for self atul another (\u whose 
power wt* are not), 623-4, of slave 
Iicretlitatis ju’cntis, 614, of slave hel<l 
in joint ownci>liip, by or^lcr of one 
master only, 612 ; usucapio, 26S-9 ; 
usus, 410. 

Sacra— family (privata), 205, 225, 746-7 ; 
geiitilitia, 839 ; sacrorum detestatio, 
766. 

Sacminentum. 23, 37, 49 ; 364-8, 374 ; 
975-8, 967, 981-4, 1000-1, 1007, 1014, 
1019. 

Sacrifice — of child, 1069 ; to injure a 
neighlxiur, 1068. ^ 

SacrUegium, 57 note 4, 1071. o 
oraculum, 204. 

Sale (cmjpIfto-tvfMfitio), 490-505; colourable 


Sale {continued). 

(iniaginaria), 492 ; definition, 490 ; 
differs from barter, 491, from exchauj^, 
541, from letting on hire, 506 ; duties 
and rights, 492-504, obligation to de- 
liver, 492-4, delivery, 284-5, to accept 
delivery, 503, expenses prior to delivery, 
503, prior responsibility, 494-5, by 
agreement, 502 ; eviction, 493, 495-8, 
502 ; faults in thing sold — edict of 
Curule iEdile, 498-502 ; fictitious (see 
Mancipatio); contract how formed, 504; 
history of, 534-5 ; possessory interdicts, 
bearing of law of sale on introduction 
of, 368-9 ; of mortgage — by creditor, 
437, by debtor, 438 ; pre-emption, 503 ; 
price, 491-2 ; produce and accessions, 
285 ; remedies, 504-5 ; risk (periculum 
rei), 285-6 ; of debtor’* universal suc- 
cession, 1036-42 ; warranty, 501 
SaltuoriuR, 404. 

Salvius JulianuB, 35, 75, 77, 83. 

Sainaritce, 1056. 

Sanctio, 317-18. 

Sanction, the social, 431 note. 
S.anguinolenu, 192. 

Satis<lati(» — required from agents, 1023-6 ; 
from child (impiibes), 880 ; for costs, 
1017 ; from curators, 734, 1023-5 ; from 
defendant acting suo nomine, 1024, 
acting ulieno nomine, 1024 ; for resti- 
tutum of lioi, 574 ; judicatum solvi, 
102*3 6; fnun pt.ssessor, 1023-6 ; from 
procurator, 1024 ; de rato, 1023, 1025 ; 
from tuU^res, 71 5*6, 724, 1023-5. 
Saviguy, 100-2, 104-8 ; on agency, 661 ; 
foimuhe reconstructed, 1003-4; on 
reli» f in non-essential error, 582-4 ; on 
paetum de lum j.>etendo, 613-4 ; on place 
uf performance i»f contract, 5.84 ; on 
po8-‘ession (eriticiKin of), 388-93 ; on 
t,tipuliition, 537 seq. 

Schoha— on Ra^ilica, 90, antiqua, 96. 
Sch‘*«*ls law, ( 9-80, 

Scrihentes, the, 102. 

Sciil en , of juriscunsults, 55. 

S'Tiniarii, 293. 

S<*riptura* captatoriie, 947. 

Sea-sht»re — extent, 310; public use, 
309 10. 

Secretaria, 52. » ’ 

Seetio bomtrutn, 1036. 

Sectores bonoruui, 1036. 

Security. See Satisdatio, Cautio. 
Secutonuin judicium, 1002. 

Seditious gathering, 21, 1066. 

Seduction, 149-150. 

Self-defence — how far force was pennitted 
in, 151. 

Semestria, 71, 720. 

Senate, the, 7, 12 ; removal from, 1065. 
Senators, restriction on marriage of, 683. 
Senates aucteritas,* 65, 77- 
Sena'tus-ooosultum, 13, 60, 65, 75, 81- 
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8 St ; Ahnianuni {fwftH, for ) 

•• l^hinuuiutii ’*]» 8i8 ; Aprotii.viutn, ‘ 

8 S, 799 ; I'AlvitMnum or C«ht«i»nuin, ‘ 
82; CUuiliAnutn (c«>h«bitalti»n), 82, i 
169, 187, 188, 21 fs 740 ; {in* honumni) 1 

82; 82, 798 ; 1 *a«u t>iiutunt, ! 

83, 186 ; lie- trihHcii* non 82 ; 

de aquanluruhtiK, 8l ; dr c<dU‘Kb)*. 81 ; 
de C\Jt»cfn», 83 ; hulin MircidaribtiK, { 
81, 82 ; <b' mviiMe AujumIo, 81 ; «li» > 

niundinU !i<ihu< SI ; nmMorr | 

HAilriitno, 8^^ ; •lutiomiiuitt, 83, 186, j 
Ju\eiitiAtaint, 83 ; l.atj^iHi'tiiii, 82, 1 
872-4 ; Ld>oin.-\mnn. M ; { 

anuu), 82, 473 I, ; tnuji. Murct vt 

UomiiKHij, l»‘'r-8 ; Maxitiiii ft I’ulH-rimr 
COM. fiictuiii (Wife ff Kl.tTiirn 
81 ; Nfr*inijUMnii, 82, 8'.M‘ 1*2 ; Orpht- 
iiaiiuiii, >;t, . Tf^'* 82. 

819-21, 812. 82.; 4 . JN ft l’» 
ctiai*. farUiin tfu\.'ur. U* o rlain 
82, 07 .; . T' l '-r IVr- 

Hiciamut), 82 , 7 i*‘' ; 1 ’ 

8'.', . I liu ri 
uiittia, 8.;, 1 ''<» . l,uf(» 
fartuui tfiiip (’ 71 ; Sal'iin- 

annul, 815, >ih\ ' 

674, 857»-7, 887 ; 'Jrflxlln 
818-19, 821, 7.'»1 . Twipiliu 

», 82. ,'»72-4, 718; j 

Seutciitia mil. in'* iii'-in *’ ti, 1011, KV'.O. 

-h (uwruiii, 71’* 9; IfUftuum, 

,'jnilfri Ni»'lati — arti'*, 1 17, *'‘17 ; 
lu7l. 

St'jt 

Stfrit'j* -- uf L'lut, of IVj •ijiiftt’, f'f 
91. 

Servian , tlif, 9. 

Pcr'»<tnal, 3M 412; ilffim'.f, in*iffu.U'-, 
397>-6 ; rij* •nation, 31*1 0 , in f'*n ; 

•hiol.. S»** 1 

Ha It «t«o, I 

1 , l*ifo'ir.i;iii Pr.i-'lial, 4 ! 2 ‘ 

426: actnifi*. 42.*'6 ; altinii.’.tivt , 414, , 
42<*-23, int^ldu u fnr, 42 i fi, in cou- 
Dectioii with l*‘i »i‘''»n»n, li'C-H ; m 
Practon, 114; charai’tfr atifH, '/* Uffal, \ 
413-14 ; creatJ -n of, 419 20, r« ni 

on, 421-2 -nnlh rc-« aua M«rMt, 42l; j 
•ervitna at'rutntin non 421 ; ! 

coDclitinl^, 42" ; Lontinut>n«, dUc’on- i 
ttotuaui, 423; definition, 412; in«ti- | 
viaiblc, 41.*l: n«rrt'**t.'*-f jMfaitivf, 414, j 

of, 420 ; njral, 414-17 ; u-:uu of, 
422-3; urban, 414, 417 -lO. 

Serviu. Seo Slave. • 

993-5. 1017-18. 


thfo^. S14-1C 

Si quid mtn»« forri, 786. . 

Siemrii, 1061 2. 1066, 1068-71. 

Silva caNlna, 399, 4^7> 

Sin, oiiiitra^trvl with Crima and CIvU 
Wronjf, 106;i 

Sine - canaa, 7>97 ; re (iKmoruttt {vnaMMalo), 
845-6. 7741 
Slander, 148 9. 

SUvf •('tervii**). Slavery (aervitu*), 167 

of, for 
1S3 ; aa ad' 
lit in aotioW- 
lion, 323 4 ; alionatiofi of, 1.59; Aria- 
t>-i!o «»u, 161 ; how *>no lK*«ame a. 
168 71 ; why ealltwl acrviia, and man- 
citdiitn. 1»’'0 . claimed tii can»a 
I**! 0, a<*i'«M tint; ( *liri*«ti.vnitv, 

1 **3 ; t‘l'i««ilirit! lull, 127-8, 130, 

140 : r*ih d»jt,iln»« id, with free 
l"l‘-7o, 710, 801; C'*nKi>rfiitm 
862 , <'<*ntnhfrnmiii, 67'', 6180; in con- 

»* tU' 

I, 61 j>*\nt fiwnciahlp, 

♦"•I 2 l.«, tio'r jw**i*f • '«‘d, nr held in 

ii«, 'ill, 80.*, i«»uld iK’tlfr, not 
hi** iita-tii * »’'*ndilMtn, 614, dno 
i>f hi-* !'»»*»! I 
aw .'Is.'* nt III 

ill.: II. 161, 1 '*2*. lukrna'*dfl)tnr, 1034'f* ; 

It) i>f, 2.’>8 , I’vjhiiinrf nf in- 

f:i ;t, l''>;, fm, how n»n'if, 171-183; 
III UM, . Im p dit.ito* I ifftiliw, 614, 

91 1 ; of (how 

!}, 17'’. uijiitm to, 

for, lo7-'; 4 , a 

f,' 171- 

I la 

67”. 6'»; ; in<o»l»r and *>la\f, 157’ 
i)i>j<’:Mfn In'Micn, 159 nO, 

I ' « . « « 

4tJ 

.1 » r i»v • r with hia 

ucrovor non, 189, rii^hU aa 

'«jij*t thirO 1 6, 1070, 

6; non |eeuU- 
, 90.5 ; ofiKtu of 
V, 160 62; *13, 157. 

1 1 (1 

IHMiiv, 170 , 162 , 2l.'j ; aa a;;* nt in 
a* nwion, <;.>♦>•/ , irifvdc 

|»ro-litntf. !”-i; jod/lioua, 71' 

Hoinniit, 675 ; runaway ( liHrliourini^ a), 

j.i 1 ro»iw«n, »‘v.» ; 

enrny of. 191-5 ; at(|Mtlaiion* »if, 6W- 

Lii atti CfUMiof), 862 ; tcrat* 

794 '5, 797, 600-3; 


I 
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trader, 004; treatment, progree^ve 
htmuuaify in, 157*0 ; tnutii, 824 ; could 
not be tutor, 710-17 ; urbanue, 905 ; 
usufruct, 618, 406-l ; vema, 168-9 ; 
vicariue, 905, 911 ; woman made, 740. 

Societas— company, 314; partnerehip 
(q. V.), 616 seq. — ^leonina, ^16, negotia- 
tionis alicujuB, 518, uniuti vel cer- 
tarum rerum, 519, umveraorum fbono- 
rum, 618, univeitwrum quae ex qiiffi«tu 
veniunt, 517, vectigalium, 51 S. 

Hocii, 82 ; et nomen Latinum, 82» 

Sodomy, 1061, 1068. 

Solarium, 408, 901. 

Soldier — de8ei tu)n of, to enemy, 1066 ; 
error of law, relief from, 660 ; lex 
Falcidia, 751 ; marriage, 680, 688 ; 
succession to intestate comrade, SdS-d,-* 
tutela, 717, 720; will of, 771-2, 761, 
779 , 796, 807, 809, 928, 945. 

Solidarity, 561 >2. 

Solum — Italicuiri, 260-61, 289-90; pro- 
vinciah?, 272 . 

Solutio, 638-8 ; per errorena, 6S7-G1, 894, 
923 ; iiiiaginiiria, 6fc9, 641, 1032. 

Solvere, 452. 

Sources — of Itornan history, 1-3 ; Law, 
60-61, 75-9, 119-21. 

Spadones, 211 (adoption). 

Spocihcatio, 280. 

SjHiiidtlirifts. See Pniditri. 

Spiritual lieings, as heirs, 799-S0(X 

Spunsa, 525, 695. 

Sponsalia, 695-6, 525, 53.5. 

S{>oiisio, 565 (definiti<inl, 131, 308, 460, 
526, 538, 570 (fi»nn), 575 (extiiution of', 
577 (eo-sureUes), 975, 982-3, 998, 1003 
(ill interdict), lolO (costs). 

Sponsor, 565, 570-77 ; ns to prescription 
iu action against, 993. See Spoiisio. 

8]K>nHUB, 525, 695. 

SjKirtula*, 97^5. 

Spurii, 683, 677. 

Btagnum, 313. 

Statulilier, 176., 602. 

SUtus. 127-9, 13S, 140, 655, 666-735 ; by 
birth, rules detennining, 168, furtht-r 
illustrations, 187-8 ; reductions of, 214- 
220 ; tutelary relation'*, 666-735— cura, 
ouratio, 731-5, busbaiul aud wife, 678- 
696, parent and child, 676-8, {latnm and 
freediuaii, 666-76, tutela itupuberum, 
696-727, tutela mulierum, 727-31. 

Statute- prooesa (Legia actio), 23, 37, 
41-42. 


Siellionatus, 1071. 

Stillioidii recipieudi vel non recipi..ndi 


juB, 417. 

Sdpendiaria pnedia. 287. 

Stipendium, 403, 2^Z. 

Stipulatio, 4^-66 : alternative, 57b-80 ; 
fipplication of, 164-6 ; Aquiiiana, 
639-40, 642; in Bracton, 115; com* 


Stipulatio (conftnwedX 
mittitur, 496, 589 ; communal, 465*6 ; 
conventionalei, 464 ; how created, 
461*3 ; definition, 459-60 ; derivation of 
name, 460; derivative theories (Savigny, 
Ortolan, Maine), 636-40 ; forms, 461-2, 
oldest form, sponsio, 526, sponsio 
perhaps also oldest name, 538, rela- 
tion of question and answer, 461- 
462, words usable, 461 ; fructuaria, 
1002 ; history of, 525-6, 580-31, 534-5 ; 
inutiles, 593 seq.; joint, 551-62 ; judi- 
cialcB, 465, 464 ; Manilian (sale), 498 ; 
novatio of, 629 ; praepostera, 592 ; 
prmtciiice, 465, 464 ; remedy, 463-4 ; 
written, 463. 

Sti})ulator, 454, 460, etc. (see Stipulatio) ; 
relations with adstipnlutor, 564, 641. 

Stirpes, diviHion of intestate inheritance 
in, 835, 864. 

Stoics, the, on the Law of Nature, 36, 
161. 

Studemujad, 84, 65, 81. 

Student»-at-law, S’O, 79-80. 

Stupruni, 678, 1067. 

Subscriptio, in criminal proceedings, 59 ; 
rescript (U, 1, 94), 200. 

Subsiitutio of heirs, 788-94 : exemplaris, 
793-4 ; by tideicommiBsa, 822-4 ; pujnl- 
laris, 791-3 ; vulgaris, 788-91. 

Subvades, 972. 

Succession — intestate, 126, 830-74 ; sin- 
gular, 739 ; testamentary, 764-830; 
universal, 739-887 — a*ldictio bonorum 
libertatis causa, 742- 4, arrogatio, 
coemptio in manum, 740-42, enslave- 
ment of women (by Seiiatus Consultumi 
Claudianum), 740, Inheritance (testa- 
mentary, intestate), 739-887. 

Suffragiuui et luuiores, 5, 30, 

SuggvsLio £aKi, 596, 

Suggrunda, 419. 

Sui — et nectH<arii heredes, 876, 879-81 ; 
heredes, 775-9, 799, 805, 8u8, 833-5, 
839, 882 ; jtiris, 193-4, 117, 128. 

Summons, the, 17, 967*73 : under Im- 
perial constituti.ins, 971-3, 968; under 
Prwtor’s Kdiet, 969-71, 968 ; under 
XII. Tablee, 17, 908. 

SufKjrticies, 429-30, 383 ; contrasted with 
hire, 507 ; h* 4(> cedit, 2761 383. 

Superinduciiones, 805. 

Sop])eUex— defined, 909, 953 ; legacy of, 
907-9. 

Supplicium summum, 1064. 

Suppressio veri, 596. 

Sureties, 565-79 : bow constituted, 570-74, 
restrictinus on, 571-4 ; forms, 565-8; 
how released, 575; remedies, 576; 
rights and duties of creditor, debtor, 
and surety, 568-7 0. Co-euretiea, 577 -9. 

Surveyors, on laud trialit, 1013. 

Suspension from professional practaos^ 
1065, 1069. 
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8 jrao|Mk->BMiliconnB, W-OT, aibor, $ 6 ; 

96 . 

Tabiluo, 442, 504. 

TfcbttU — Aocepti et experuti, 466 ; Herm- 
cleenftia, 104u ; XU. TubtiXm, or XU. 
TabulMUm lex (See IVeNo Tablne) ; 
nuptialee, 690 ; talmlM tettamenti — 
poeaeeno bonortim c%>ntra, 86u, 776, 
844, 851-2, 866, 872, secundutn, 86U, 
768, 809, 844. 

Tabularw, 207. 772. 

Tacit oonrent, 681. 

Tacita hypotlicca, 443. 

Talio, 154. 

Tasc(Klro|ii, 1056. 

Taxatio. 988. 

Taxation — on (bin^ betpit uiliod, 901 ; 
on land, 403, Uol. 

Telum, 1061. 

Teinpue— continmnn, ntile, 844. 

Tenant farmer, 3l»8, 447, 507 

Tender, of debt, 637. 

Ttrgivematio, loC7. 

Teruiinalia, 25o. 

Terininua inoinf, 249, 332. 

Teiitamenti fnciio, 794-804, 717, 821-5, 
942 : def'niition, 794 ; incupacity of 
heir«, 798*802, of Itv'ulee*, 942, of 
teatatftr, 794-8, of witneMnen, 802 4 , 
iiect'Hwary to tutorcM teHtaineiiUni, 717 ; 
removal of incapacity by liticic< 

(fonnal will), 764*809 : pr 
et librani, 767*8 ; of blind, 772 ; 
cauHeM a*^ to, in Ilr u ton, 114 ; claKHifi* 
catit*n, 126, 138; cfnlirllli tintro<lnet»Mn 
<‘f), 765, 810; n.a«le in (dmit.a, 766; 
derivation of name, 59i'‘-9 ; (b-atitutnin, 
805 »e<|. ; of »iuff«*riii|;; from 

72 ; <li.*'liei »non, 771 9, 
tdemrntu in, 764 
falitum (f<»rife<l), 8‘*.5, 
1062 ; forum — extant in Ju^-tinian’i* 
time. 769-91, rdmob'te in Jimtiuirtirii 
time, 76<>-9, njMK'ial birmii for parlictdar 
claMca, 771-3 ; heim, a^iiKiintment 
au^wtitutirm rd, 786 94 ; b»« 

770 ; incapacity (t<**itamenti 
794-804,417, 824-5, 942 ; ind( 

805 ; iitj»*«tttin, non jure faetuin, 80.5 
■eq.; itwifBci^miui, 780-2, 785; iDiij>ec- 
tion, 773-4 ; inu rlineationi, 805 ; in* 
terpretatirm, 953-64 ; irritain, 805 
aeq.; legitim, 780-86 ; litune, 805 ; by 
xnaucipatio, 767*8 ; manumlM«ic»n by, 
175*7 ; nulliu* momenti. 805 »c<p; 
nuncupative (or or^l)-— j»rivate, 770, 
public, 771 ; offencea aa to, 1062, 1072 ; 
opernn;?, 773-4 ; of parent* and chil- 
dren. 773 ; periU of will - making, 
809-10 ; praetorian, 7^8*9 ; pre^rrip- 
laoo, 807 ; in procincta, 


> TBaUmMittim 


iion, 778*4 ; 


605 

772 ; o«lb 


teataWMBlI 


717. 

wHtten, 769*70. 

Cudicilli, 


Teatatiu pi^ata, 1 055. 
atimonf, lt>50-64 : i 
1053*6; circumatantial. direot, 1080; 
d«>tne«tieuiu. 893 ; exebmum td, 1088-6; 
exjdauuHl, lt>50 ; faliw fpimuihmeiil of), 
1963-4; who canma ^ive, 1056; uf 
opini«»ns (not admitted), 1055 ; ora), 
lo55; prtMlttciion and recordinji^ of, 
lo53, l<*57-6t>; aaiictlnna of, lt*60 ; 
•uflicjrncy of, 1053, 1(156-7 ; written, 
•5. 

•l*heft. See Fiirtum, Actio Fort). 

Tlirophitua, 93 ; on aelUnj; up a bankrupt, 
1(63.H; tacit eonaent of innane peraon, 
681 ; jua envile, US; manumliMoa 
b«»anl of, ISti, valid ^aii‘>nii of, 181, of 
»l.^\c tl*) mtliiii; a? table with hla 
miuter), 178 ; ^oltiin de C4»nMtiiutn, 
567 ; tabif of piopiti(|iiity. 832 ; auUu.*- 
riiy of nciiaU*, 129 ; SenaluiH^maulium 
SAtuniatmin (adoption of one of three 
Hf>3 ; free woman ma<le alave for 
I. Iivr ; vindicta, 178. 

Tbief. )Se<' Fuitum. Fur Improbiia 
(ahnmcleMjiji, 2tl ; inanifcNtna ttaken 
ill the ftr'i), 326-7 ; nocturnal, 152, 
eio'd daiiiA;f<' (datminm infectasi), 
465, 49.5. 975 ; harm (poaita aut 
mail quir jMwauet, ni oovfderiot, 
aiicui iio«-err), 150, 153*4. 

l ignum, 276 , ti;n'i iminiitendi jug, 417. 

'rime -of jiidiriai priKrcitdmpi, 51-52; of 
ui (Huitract, 585-6, of 
»39 ; h»*w reckoned, 673 ; for 
cutin){ Mtiil (liiuitati'iti of), 1010. 
itie (U-ttMift-*' cuaUely of, 759 (joint heiiw), 
9o4 (heir or lej<atee) ; of i»lave, 178; 
li'tn by tr^mxfer of, 28X 
juatua, 270, 2hX 

TorU, 20, 1 26-7- 

'rirrlure of another man'* alave, 1070 ; 
of inheritance, 1060. 

Tmibtio. 282 - 8 , 2 ;> 8 . 260 .* acqulaitlmi hy 
(cmidtliona of), 282 - 6 ; by agenta, 
323 - 5 ; nmla, 283 ; re*trii?llon* on, 
287 ; coimti III ting pnrdial aervitude, 
420 ; by trarmfer of title deeda^ 282 . 

Kdicium, 35 . 

U9. 

nomtna, 466. 

Tranalatio iogatorum, 95U-51. 

Trcaiom, 1061. 10^ 7. 

Tr^iwMi in purauit of wild afiimali^M. 

Trial, 97 -M 020, IS (XU. Tabka) ;^kew. 



IMMMBtins {emUnwii. 
lOlO-U ; proceeding! prelimfnftiy to, 
9d7-78,17 (XIlTAbleeir 

Mbec— Aemblj of tbe, 14, 25*27, 60, 
66 ; local, 10, 26 ; three, 8. 

Triboniaa, 90-92. 

TrUmnef-^GoDBular, 27 ; of the Plebeians, 

18, 14, 25-27, 70. 

Tribos Esquilina, 83. ^ 

Tribute Gomitia, 14, 25-27, 60, *66. 

IMbutaria prsdia, 287. " 

THbutum, 403, 287, 901, 

Trinoctium, 19, 225. 

Tripertita, 54. 

Tripertitum jus, 117, 769. 

Triplicatiu, 992. 

Trumping up charges {calumnm), 1020-21, 
827, 986, 909, 1019, 1066, 1074. 

Trusts. See Fideicoinmissa. Trusts 
inter vivos, 656-7 ; trust upon a trust,/ 
823. 

Turn quern ex familia, 861, 869, 870. 

Tutor, Tutela— classification. 126-00, 108, 
140; divisions, 690-7 ; in XII. Tables 

19. ' 

Impuberum, C9C-727 : appointment 
of tutures, 708-1 5, who could not 
be, 716-18, who were exempted 
from serving (excusatione8),7 18-21, 
725-6, could not be appointed by 
fideicomuiiHsum, 825, irnpusitio (by 
Pnetor), 709-10, 716; auctoritas 
of tutor, 099-701 ; co-tutors, 700-8 ; 
dativi, 708, 713-16; definition, 
697-8, O[»posed to cura, 698, tt» 
potesta.^, 698 ; tutor ought to 
ct*rtus, 922 ; duti<^ of piipilius, 
705-6, of ,tutor, 698-705 ; extinc- 
tion of, 721-3; fitluciarii, 712 
(Gains), 713 (J ustinian) ; honorarii, 
oner.'irii (acting), 707 ; legitiini, 
710-13, 715; praetorios, 702; 
tutor’s luanagcinent of prttpcrty of j 
pupillus, 702-5 ; remedies, 723-7 ; * 
resjKjiisibility of tutor, 704, of 
heirs of tut«ir, 724-5 ; restraints 
on appoiwtineiit, 716-21 ; security 
rtKjuircd from tutores, 715-16, 
724 ; crinuMi susjH-cti tutoris, 713, 
721-2, 726-7 ; tostauientaria, 708- 
710,713,715, 

Mulierum, 727-81 : appointment 
(mudm of), 729-31 ; Atiliani, 
730-81 ; auctoritas of tutor, 728 ; 
oessicii, 730 ; dativi, 729-30 ; de- 
finition, 727 extinction, 731 ; 
fiduciarii, 780 31 ; legitimi, 729 ; 
optivi, 729 ; remi'dies, 731 ; testa- 
moutarii, 729. 

Tutela of l.«atiiis, 713 ; of parent 
over emanoipatiMl children, 712 ; 
of patron (and * lescendants) oyer 
freedmaik 711-12. * 

Ta^elTo Tables, the, 16-24 ; and 


Twelve Tablet, the . 
acbeeuo, 276; aotimee kglt, 975; 
adjonmmentsin jndicio, 1008^; arbores 
— ^furtilm oeeese, 251*2, 882, over* 
shadowing, 253; beating, as ptmish* 
ment, 148 ; body, protection of, 147 ; 
carmen, 148 ; child, sale of, 192, 196*7 ; 
person without curator, 782, 784 ; 
damage to immoveables, 873 ; damnnm 
injuria, 242 ; debt, judgment, 1033, 
1039 ; debtor, judgment, 169 ; delict, 
546 ; deposit, 481 ; divorce, 690-91 ; 
dos, 295-6 ; relation of Perpetual Edict 
to, 123 ; familia, 259, 757, 775 ; fiducia, 
629 ; furioBUS, 732, 734 ; furtum, 152, 
169, 184, 326, 328 ; injuria, 154-5, 
551 ; interest, 652 ; intermarriage of 
patricians and plebeians, 22, 688 ; joint 
heirs, 759 ; judicis postulatio, 978 ; 
legacies, 749, 751 ; legis actio, 975 ; 
lex Aquilia, 551 ; libellers, 1069 ; 
libertatis adsertor, 184 ; mancipatio, 
209-10, 212, 229 ; manus injectio, 
1030-31 ; paterfamilias, 190, 191, 259 ; 
paoperies, 248, 331 ; pecunia, 259 ; 
person — accidentally killing a, 146, 
execution against the, 1034, protection 
to the, 147 ; pignoris capio, 1044 ; pro- 
ce<lure, 122, 124, 128, 907 : prodigus, 
782, 734; propeity — harm to, by 
accident, or by negligence, 146 ; sacra, 
740-7 ; sacramentum, 976 ; sale, 284 
(delivery) ; stij>ulatio, 538 ; succession, 
intestate, 779, 833-40, 848 seq. ; sum- 
mons, 968-72 ; telura, 1061 ; tutela, 
70S, 710-12, 724, 726, 729, 731 ; usu- 
capio, 269-70, 272-3 ; usus, 225-6 ; 
vades, sub-vades, 972 ; via, 415 ; 
vindicatio (costs), 337 ; wills, 768, 
775 ; false witness, 1064. 

Uli'Ian, 78. 

Unde — cognati, 848 seq., 861 seq.; cognati 
manumibsoris, 861 ; decern personae, 
851, 800-6 ; le^timi, 848 seq., 860 
seq., 869 ; libcMi, 848 8e(|., 860 seq. ; 
libeii patron i patronseque et parentes 
eorum, 861-9, 870 ; vir et uxor, 848, 
861. 

Universal succession, 739-S87 ; sale of 
debtor’s, 1036-42. 

Uuiversitas, 814 ; juris, 314. 

Unskilfulness, as negligence, 246. 

UsuariuK, 409-11, 237, 247. 

Usucapio, 265-74, 263-4, 645-6, 1015, 
1038 : accession, 266 ; acquisition — 
necessary conditions, 266-70, restraints 
on, 270-4 ; when bona bdes of possessor 
not required, 269 ; in Bracton, 114 ; 
nut applicable to property ol Fisens, 
272 ; ol immoveables, 265 ; libertatis, 
407, 418, 428; lucrativa, 270; of 
moveablei^ 265 ; prq bere^ 269 ; who 
could jesdod a title acquired by, 271 \ 



of mnitodm, 419; XU < 3 % 

999 . 70 . 

XJmmB — ^IcgiidsuB, 652» 724 ; p«pmjur«% 
723 . 4 ; nttumrum, 653, lu32. 
Intereit 

Usnreoeptick, 270, 435-6 ; luerAtira, 436 ; 
ex pn^iatnrft, 270. 

Usurj^tio, 267 -8 ; oivilis, 268 ; neturelit, 
267. 

Uttis — mmiftiife, 19, 225-6, 678 ; ww, 

4 '9-11, comj areii irith cotnmoilatuni, 
475-6, nudufi, 40S>. 

Usutfructnw, unufructnanr, 396*400, 237, 
247, 253, 384 6, 9*0, 912-13 ; alirim- 
tioii, 401-2; cttntraitUHi with annuity, 
91*2-13 ; of thini; lm]ne;»thod, 9u0, 912 ; 
conditional, 406 ; creation, 404-5 ; de- 
finition, 390 ; duticrt of fnietuaritm, 
402-3 ; in eonneetion with 1* 

8S4-6 ; qnaHi-U‘«ufruct, 397-8 ; n 
409 ; n^htM <*f frncltiariu'*, 398 ; of 
owner, 403, 402; feeuritie** (rnli jufHort***) 
given hv usufruetuary. 4*M5 ; how t« riiu- 
natt*d,4('6-8; no trauKve^tilive f;icU,40S. 

TTterini, 782, 860. 

Uti optiniuH inaxiiii*a«que, 900, 907. 

Utilia a<‘tio, 40, 1038, 214. 

Utilitaa, 43, 211. 

VACARIf’S, 100, lO^J 9. 

Vacua po'-at-KHio, ;91S, 900. 

Varies, I S. 972, 1008. 

Vadiinoiilum, 9S5, r>2<», 972, 1007 ; dc- 
fwrtaini, 10o‘<. 

V ariance, 995 - 7, 1 0 1 8. 

Vatieana FraiMuent.!, *'7-*'8. 

Veeti'^'al, 42*t-7, 901 . 

Vcjulitio - See S.ile. !\)rn>ruiu, 120,1037; 
iin.’ii'inaria, 492. 

Ver.lict, 59. 

Vcnia, lt’*8-9. 

Ver>»aira, 652. 

Veatal vir;;iun could not heip*. 79‘< ; 
relea*^ed from |Kjle«t;«K, 220 ; no tut» Ia 
of, 19, 731. 

Veterani, 6SS, 720, 751. 

Veto, 14, 1015-6. 

Vi txma rapta, 241, 330, IO 70 . 

Via— privata, publica, vieinalU, 311-13; 

Viator, 14, 973. 

Vicariu^, 74, 601, 90.5, 911. 

Vigilefi, 674 ; Vigilum I'nefectiw, 67 1. 

VUlictiM, 619. 

Vinculum jurin, 4.53. 

Vindex, 17. 968, 1030 31, 1031 ; com* 
|Mued with fidejii»w»r, 969 ; pr».'t‘»rian 
■ubatitute for, 969, 1^12. 

Vindicatio, 221. 209-210, 230. 333 7, 387, 
976, 132, 1073; legacy per »iudica- 
tionem, 8^8-93, 897. 

Vindiciae, 976-7, 98i4-3. 

Vindicta, 173-4, 180. 210, *212. 2». 229. 


VWHi. 

Vk (Koree* vtokiiee)*-'WtMt k f 86S ; 
mate, 250-51 ; dirOket kati^nfia, 
in oontraet, 593 Mq.; eottmtaaa, 

— ; h51-2;lawf«m5; 

5 ; major, 477 ; privata, paUtei 
1062, 1069. 

Vitinro— of animal, 500-1 ; 

nnxa», 50f ; \ itia 1 , 361* 

Vooa^o iif jui, 967-73. 

Vulgo cuncopti, 677. 

; Waom 

' Water, righta l«\ 415-6, 124*5, 

* Way, righU t*f, 415-16, 424. 

I WejghU, falat*, 1067. 

1 Weateni Kmpire - full of, 69. 

1 Wife. See 1>iki, Manila, M, In 

nmnu, and not in ttunu, 1 95. 

• and, 678 96 ; authority «*f hu«l>and over, 
‘223*4 ; diiortv fiom huatiaud, 691 ; in- 
capacity to contract, 605. 610 ; inherit- 
ance (atlitio), ^76 ; injniia to, 19.5, 2*24; 
|Ki«»ition of. 85‘' , projigriy, 813 ; ntdraae 
fmm nainua, 22 1 ; «u'*ce^f*ion to intes- 
tate liUHltaiel, 8»>3 ; itoftalcuf, 224 ; 

tie ft of. 221. 

Wild (-riintnalM c«*ndeninHl to fight 

with, 10‘il ; aluNea, l.'i.s. 

Will. See 15 , CtHliciUi, Fidel- 


Wine, 909. 

Witchcraft, 2**, 

Witneaaen-* to j. nt of liliertv, 1 77-8 I in 
a tiial, • eiv«l)l»il;ly of. 1050, 

10.’.;., exaininalion, l(9io, excluaion, 
1055 6, fitlH*-, 106'M^ ex|»<'niM?ii, oath, 
pr«Mlucllon, niitiunoti'*, torture, 1060 ; 
to a will, 7’i9 70 , 802 4. 

Woman not adopt, *21 1 ; could nc»t 

he arrogated, 206 ; incapacity to wm 
tract (m tut^ la*. 606 ; ap|a'aranoe In 
c .urt, 971 ; inollor muat apply (<»r 
curat.*r U» insane child, 715; dUheri- 
«on. “' 76 , 779 , profniae of d(« hy, 573 ; 
relief from error of law, 660 ; an heir, 
750 ; iiiU rcenaio hy, 573 4 ; as legatee, 
7.50; legitim, 7S| *«*<;.; intestate •uc- 
(*«‘N< 4 ion (disahthlteii of a'omeii agnaUai), 
858 9 ; as procurator, 10*27 ; p*r**pcrty, 
728, 779 ; ina<le slave (hy .Senatus-con- 
Multum < laiidianimih 740 ; marrietl 
(S#-e Don, 51annn, Wife) ; »omtttoni of, 
971 ; teatamenti factio, 795 6 , 798. 803; 
tn^ats, 821 ; tiit 4 -la of, 7 > 8 , 727-31 ; aa 
tut«»r, 718 ; must apply for tutor to bar 
children, 715 , wilU of, 795-6. 

WfKsJ and tiiulicr, righu *#f uaufructuary 
in, 399. 

Workn.an and employer, 51*2-13. 

Wo^ds, 10*)9. • 

Wrong ci v il, contnute#!* with in^nd 
Crime, 1063-4 ; to Xll. Table*, SKTSI. 




1113 


INDEX 


TO TRt 

TEXTS OF THE INSTITUTE^ OF GAIUS 


Translated and referred to in this If’orit. 


Book 

Sect 

: 

Tl<v)k 

Sect 

Tajj© ( 

B«H»k 

Sci't 

280 

I. 

1 

117 

I. 

45 

182 , 

I. 

93 


2 

119 

»t 

46 

1H2 1 

1 99 

94 

200 

Tl 

3 

120 

91 

47 

178 1 

• • 

95 

874 

H 

4 

120 

99 

48 

• 100 1 

1 

** 

96 

262-3 

• ff 

& 

120 

•9 

49 

100 ! 

ff 

97 

208 

tf 

6 

121 


50 

160 ! 

1 

i 

91 

98 

206 

VI 

7 

120 i 

1 ** 

51 

160 * 

91 

99 

205 210 

91 

8 

124 ! 

1 

1 

1 ** 

52 

157, 100 

f» 

100^ 

208 

•9 

9 

1 

1 ** 

53 

151b 

• » 

101* 

208 

V9 

10 

607 


54 

26:., 672 ' 

; *• 

•102 

206.7 

99 

n 

60.7 

«9 

55 

1>9, 197 i 

1 

' .. 

103 

211 

99 

12 

667 

If 

56 

197 

M 

104 

211 

99 

13 

675 

f 1 

57 

6 >8 

1 fl 

105 

211 

II 

14 

675 

II 

58 

6h4 

1 .. 

106 

211 

99 

ir» 

675 

II 

59 

6" 4, 6h5 

! •• 

107 

204.6 

91 

10 

675 

If 

60 

684 

99 

108 

222 

II 

17 100.201. 672 

91 

61 

6SI, 685 

If 

109 

222 

II 

IS 

IMI 

9f 

62 

6H4 

\ >■ 

no 

225 

II 

19 

Ihl 

If 

63 

CHO 

! •• 

111 

225 

■t 

20 

171, ISO 

• I 

64 

nsa 

99 

112 

225 

WW 

If 

21 

1.‘'2 i 

1 

V« 

05 

198 

99 

113 

224.5 

II 

21 A 

1S2 

ff 

66 

198 

It 

114 • 

7»1 

• # 

«a mr 

672 ! 

If 

67 

83. 199 

99 

115 

7H1 

ff 

*• 

23 

672 i 

ff 

6H 

83. 199 

9» 

115 A 

222-3, 795 

fF 

1 1 

24 

672 

ff 

69 

83, 199 

ft 

115 h 

• • 

25 

675 

ft 

70 

83. 200 

«f 

no 

228 

99 

26 

675 

If 

71 

83. 200 

99 

117 

99 

99 

99 

27 

28 

29 

675 

673 

l.«l, 673 ' 

ff 

99 

If 

72 

73 

74 

197 

198 1 

voo 

99 

99 

99 

118 

118 4 

119 

228 

228 

229 

99 

30 6 

3, IfcJ, 673 : 

11 

75 

2W) 

99 

120 

280 

99 

31 

673 1 

91 

76 

688 

91 

121 

282 

99 

32 

673 i 

99 

77 

83, 688 

fV 

122 

229 

99 

82 a 

673 i 

ft 

78 

65. 187 

1 99 

123 

229 

99 

32 B i 

» 674 i 

H 

79 

65, 187 

i » 

121 

214 

99 

32 0 

674 1 

fl 

^0 

83. 187-8 


125 

214 

99 

33 

264, 674 1 

It 

81 

83, 188 

I 

99 

126 

214 

99 

34 

264. 674 ! 

If 

82 

169 

H 

127 

214 

99 

35 

264,674 ! 

99 

83 

1S8 

99 

128 

218 

99 

36 

178 ; 

fl 

84 

188 

ff 

129 

21518 

99 

99 

37 

88 

178 I 
180 ! 

1 

99 

i 

99 

85 

86 

188 
188 1 

99 

ff 

130 

131 

220 

218 

99 

99 

89 

40 

ISl, 

180 

I ” 

i M 

87 

88 

199 ! 
199 i 

99 

99 

132 

133 

21MB 

212 

99 

41 

ISO 

WW 

1 M 

89 

168 ! 

\ 

i 99 

134 

209-10 

99 

42 * 

182 

Ff 

90 

• i 

1 

! 

•136 

20S 

99 

99 

ft 

48 

44 

162 
182 : 

FF 

• tt 

1 

n 

91 

#2 

187 
83, 187 

1 

i " 

i •» 

135 4 • 
138 




INDEX TO THE 


III4 


Bode 

L 

ft 

ft 

If 

fl 

If 

If 

II 

If 

fl 

If 

If 

•I 

ff 

n 

If 

ff 

ff 

II 

II 

II 

II 

11 

II 

II 

II 

11 

II 

II 

n 

II 

II 

ii 

II 

II 

II 

II 

II 

11 

II 

II 

II 

It 

It 

It 

II 

If 

fl 

11 

fl 

II 

If 

fl 

* 

H 

♦I 

II 

!• 

II 

H 

II 

If 

fl 

W 


Beet 

Piffe Book 

Sect 

136a 

227 

I 

1950 

187, 

227 

ft 

196 

137^a 

227 

If 

197 

138 

, 229 

If 

198 

139 

230 

fl 

199 

140 192, 228, 230 

•1 

200 

141 

228-9, 230 

II. 

1 

142 

697 

If 

2 

143 

697 

• 

3 

144 

708 

V 

ft 

4 

145 

731 

It 

5 

146 

709 

If 

6 

147 

709 

It 

7 

1^8 

729 

It 

8 

149 

729 

If 

9 

150 

729 

If 

10 

151 

729 

It 

11 

152 

729 

It 

12 

153 

729 

If 

If 

154 

729 

It 

14 

155 

711, 1038 

II 

15 

15G 

085 

II 

15 a 

157 

729 

11 

10 

158 

* 685 

• II 

17 

159 

2L5| 21 9 

11 

IS 

100 

215 

II 

19 

101 

218 

II 

20 

102 

219, 220 

11 

21 

103 

723 

II 

22 

104 

711 

If 

23 

105 

712 

11 

21 

100 

712-13 

,1 

25 

107 

713 

1 

1 ” 

20 

108 

730 

1 

20 A 

109 

730 

1 1 , 

27 

170 

730 

1 M 

28 

171 

, 730-31 

i II 

29 

172 

730-31 

1 

1 ” 

30 

173 

83, 730 

1 ’• 

31 

174 

83, 730 

' II 

32 

175 

712 

! - 

33 

170 

83, 730 

1 ” 

34 

177 

83, 730 

1 

1 

35 

178 

730 

1 

i ” 

30 

179 

730 

i ” 

37 

180 

83, 730 

If 

38 

181 

730 

If 

39 

182 

83,713 

If 

40 

183 

711 

If 

41 

184 

701-2 

! •> 

42 

185 

714 

If 

43 

180 

714 

If 

44 

187 

714 

II 

45 

188 

607-8 

! ” 

40 

189 

097 

! fl 

47 

190 

727, 72!: 

' 1 " 

48 

191 

705, 731 

^ 1 ff 

49 

192 

728 i „ 

50 

193 

727 i ,. 

51 

194 

731 

1 ,1 

52 

195 

22 c., 73( 

) I, 

f 53 

195 a 

t 73( 

1 II 

54 

» 195 b 

78< 

) 1 . 

55 


Page 

Book 

Sect 

Page 

730 

IL 

56 

270, 862 

77 note, 722 

ff 

57 

88, 270, 862 

732 

ff 

58 

270, 862 

734 

ff 

59 

362, 435 

715 

ff 

60 

362, 435-6, 527 

715 

ff 

61 

270, 362, 414 


ff 

62 


315 

If 

63 

299 

315 

ff 

64 

232, 437 

315 

If 

65 

282 

315 

If 

66 

256 

816 

ff 

67 

346 ^ 

316 

If 

68 

346 ^ 

317-18 

If 

69 

257 


If 

70 

275 


If 

71 

275 


If 

72 

275 

287 

II 

73 

276 

287 

fl 

74 

278 

287 

II 

75 

278* 

77 note, 201 

1 

70 

277 

261 1 

1 ** 

77 

279 

201 

I »» 

78 

279-80 

261 

1 

II 

79 

280-81 

287 

If 

80 

232 

201, 287 

> fl 

81 

728 

201, 287 

1 

82 

202, 699 

287 

‘ II 

83 

728 

200 

i 

84 

700 

200 

II 

85 

728, 881 

202 

» 

’ If 

80 

29.5, 323, 881 

202 

i 

' fl 

87 

323, 881 -2 

200-01 

ff 

88 

205, 323 

2(U)-01 

1 

89 

323 

200-0.1 

1 

1 

90 

228, 823 

287 

! - 

91 

401 

200, 419 

If 

92 

823 

407, 408 

If 

93 

324 

404, 405 

! 

94 

401 

404 

i ’’ 

95 

324, 378 

404 

1 

! II 

90 

727* 

881 


97 

127 

881 

1 

1 

II 

98 

127, 223 

881 

fl 

99 

127 

77 note, 881 

fl 

loo 

127 

027 

If 

101 

766 

627 

It 

102 

767 

263 

II 

103 

767 

203 

II 

104 

528, 767*8 

205 

ft 

105, 

803 

268 

•1 

100 

803 

265-0 

i 

' ! ** 

107 

803 

272 

1 

ff 

108 

804 

272 

» 

If 

109 

771 

272 „ 

110 

798 

272 : „ 

111 

798 

272-3 I 

112 

88, 795 

269, 272-2 

5 ' 1. 

113 

795 

201 

I ” 

114 

794 

269, 36: 

n 

115 

787 

269, 86^ 

! 

116 

« 787 

269-70, 86i 

. ; M 

f 117 

787 

270, f62, 74< 

' 1 »• 

118 

705 


t 



INSTITUTES OF GAIUS. 1 1 1 5 


Book 

Sect 


> Book 

CMCl. 

II. 

119 

628, 768 

i IL 

182 

ti 

120 

76$ 

! »« 

1$3 

*f 

121 

790 

1 

i ** 

181 

n 

122 

796 

1 

1 •• 

185 

n 

123 

77 note, 770 

1 

1 ** 

m 

n 

124 

776 

1 

i n 

1S7 

n 

12 :. 

770 

i ” 

1S8 

n 

12«) 

770 

1 

I H 

189 

n 

127 

774, 770 

t| 

100 

n 

12> 

776 

i M 

191 

*% 

129 

«■ M •• 

1 4 4 

If 

192 

It 

130 

4 1 » 

It 

193 

in 

131 

4 1 4 

It 

191 

«f 

132 

4 4 4 

ft 

ItCi 

II 

133 

1 < 1 > 

' ft 

190 

If 

13J 

m -s 

If 

197 

If 

13:» 

77S 

It 

19S 

If 


203, 77" 9 

tl 

199 

It 

137 

2U3, 7 7 ''■9 

1 M 

20* 1 

^ If 

13^ 

SOS 

1* 

2"1 

» 

•I 

139 


ft 

•>, ,*» 

m» m 

11 

140 

SU*' 

ft 

203 

11 

141 

SO'' 

i 

*1 

201 

It 

142 

83. 

< It 

205 

If 

143 

63, 

> tl 

2(H1 

tl 

114 

Si)7 

1 

If 

2U7 

*» 

Mfi 

8('9 

If 

20 s 

If 

MO 

vSu:. 

H 

2(»9 

II 

M7 

8(19 

It 

210 

t« 

MS 

G64, 8»:-0 

fl 

211 

H 

119 

MO 

ff 

212 

It 

ir.o 

S(|0 

ft 

213 

tf 

ir.i 

Sd.VO 

tf 

211 

If 

1 '.2 

^75 

♦1 

215 

It 

ir>3 

200. v;:, 

•1 

210 

tf 

i.'ii 

675, 19.1" 

M 

217 

If 

li.5 

s7.» 

' II 

21 H 

tf 

If.ti 

870 

*1 

210 

ft 

l'»7 

870 

1 If 

220 

tf 

IfiS 

870 

•f 

221 

1. • 

1;V9 

870 

If 

mm 

tf 

109 

870 ; 

1 

1 

u;;4 

f 

101 

870 7 

It 

*1 > 1 

4h> Mr 1 

ft 

102 

877 

ff 

225 

tf 

103 

877 

If 

220 

• f 

104 

877 i 

•f 

mm t 

ft 

105 

87$ 

If 

m m • 

ff 

106 

878 , 

ft 

220 

If 

167 

870 ; 

ft 

2:10 

ff 

ff 

108 

109 

* 878 

• 870 

i ** 

1 

tf 

231 

2-32 

ff 

170 

878 

ff 

233 

ff 

171 

878 

*f 

234 

ff 

17i 

87 H 

tf 

235 

ff 

173 

87H 

ft 

236 

ff 

174 

788 1 

^ fl 

237 

ff 

175 

700 

ft 

238 


176 

789 

«• 

239 

ff 

177 

789 ' 

1 »» 

240 

ff 

178 

789 

i 

211 

fO 

179 

1 791 

t ft 

212 

ff 

180 

791 

} f 

243 


181 

792 


244 


fnt* 

Bmk 

OVBlk 

Biff 

7»i 

It 

245 

449 

792 

M 

246 

. su 

792 

m 

247 

• 511 

Soo 

H 

.24$ 

519 

800 

» 

249 

519 

809 

n 

250 

519 

8C0 1 

•* 

251 

517 

8t*l 

• n 

252 

517-15 

8"1« 

tl 

253 

818 

•897 

ft 

254 

890 

SsS 

tl 

255 

820-21 

Ss." 9 

ft 

256 

520 91 

SV9 

ft 

257 

520-91 

77 note, ‘"'9 1 

1 ” 

25H 

820-21 

K>\ 

1 

1 

259 

812 

891 

1 

1 tt 

2<9) 

895 

891 

1 tt 

2tU 

895 

S93 i 

t» 

262 

895 

77 no|t, Ss9'9o ! 

»l 

263 

175 

>."9 1 

tl 

261 

176 

891 1 

fl 

265 

176 

89] . 

ft 

266 

176 

8;M) j 

H 

267 

175, 176 

80.1 J 

It 

26$ • 

894 

893 j 

ft 

^60 

894 

893 

II 

"70 

804 

89 '. > 

1 H 

27o .» 

805 

8 "9 

fl 

271 

805 

801 2 

I 

272 

805 

89'j 

♦ f 

273 

827 

8i>2 

i If 

274 

821 

890 

f 

1 •' 

275 

824 

890 

1 

♦f 

276 

83, 824 

8 9 i 

tf 

277 

822 

8 "9 

» « 

27$ 

K0«1, 1013 

77 nf*t*s 890 91 1 

ff 

270 

806 

77 iM.tr, *'90 91 1 

If 

280 , 

804 

77 ‘*90 9l i 

I 

If 

28 1 

804 

77 u<»tcf, 892 1 

It 

282 

806 

77 892 ! 

It 

283 

804 

77 rioli*. "92 1 

tt 

28 1 

824 

77 note, "94 

ft 

2.H5 

83. 824 

740 

tt 

286 

824 

7.".0 

ft 

287 

83. 825 

750 

•1 

28$ 

806 

7.>u 

»• 

280 

525 

750 

III. 

1 

533 

801 , 

tt 

2 

83.1 

804 

tf 

3 

835 

77 note, 894 

tf 

4 

533 

805 

fi 

5 

534 

805 * 

ff 

6 

534 

805 ' 

ff 

7 

535 

too : 

ft 

$ 

535 

806 j 

1 ' 

1 ft 

9 

535 

806 I 

> ff 

10 

556 

122 i 

1 

1 ^ 

11 

557 

922 

n 

12 

537 

022 i 

ff 

13 

$36 

798, 805 


14 

555 

700 j 

i 

It 

•15 

537 


[ •* 

16 • 

£ 

77 note, 043 

tf 

17 

^37 



iii6 


ni 18 
18 
20 
21 
22 
28 
24 
26 
26 

27 

28 
29 
80 
81 
82 
88 

83 a 

84 

85 

86 

87 

88 
89 

40 

41 

42 
48 

44 

45 

46 

47 

48 

49 

50 

51 
62 

63 

64 

65 

66 

67 
58 
69 
GO 
61 
62 

68 

64 

65 

66 

67 

68 

69 

70 

71 

72 
78 

74 

75 

76 

77 

78 

79 


tt 

r$ 

M 

H 

M 

♦f 

#» 

n 

n 

f* 

H 

n 

n 

» 

n 

M 

ff 

tt 

n 

n 

M 

» 

tf 

It 

It 

11 

11 

It 

H 

It 

It 

II 

It 

It 

II 

II 

II 

II 

II 

It 

II 

tl 

II 

II 

tl 

tl 

tl 

II 

n 

tl 

tl 

H 

tl 

It 

tl 

*1 

tl 

tl 

ft 


ttl 


Page ^ 

Bodk 

848 ; 

IIL 

848 

M 

848 

H 

896, 848 

H 

848 

N 

848 

It 

848^ 

tl 

848* 

, tl 

849 ' 

t 

*• • 

867*8 

H 

860 

tl 

858 

N 

861 

II 

851 

tl 

842 

It 

865 

M 

855 

M 

845, 847 

II 

845 

II 

845 

M 

845 

H 

741-2, 845 

II 

866 

M 

866 

• It 

6 866-7 

H 

867 

II 

867 ' 

M 

867 

H 

867 

M 

867 

II 

867-8 

N 

868-9 

II 

86 S 

H 

868 

II 

868 

II 

808 

II 

868 

II 

868 

II 

871 

II 

871 

11 

871 

II 

871 

II 

872 

If 

872 

tl 

872 

H 

872 

II 


872 

872 

872 

873 
873 ' 
873 
873 
873 
873 

873 
88, 874 

674 

874 
874 

* 1089 
81, 1089 
1037*8 


M 


M 


Seet 

Page 1 

Book 

80 

843,1038 ] 

LiL 

81 

842, 1038 

ft 

82 

741 

tf 

83 

219,223, 741 

tl 

84 

223, 741 

H 

85 

881 

ft 

86 

881 

ft 

87 

77 note, 881*2 

fl 

88 

455 

II 

89 

458 

tl 

90 

472 

II 

91 

658 

If 

92 

461 

n 

93 

461, 565 

II 

94 

461, 526 

II 

95 


M 

96 


II 

97 

599 

II 

9C A 

599 

H 

98 

77 note, 591 

II 

99 

599, 600 

II 

100 

592 

II 

101 

692 

II 

102 

462 

II 

103 

77 note, 623-4 

U 

104 

602, 605 

II 

105 

461 

H 

106 

606 

II 

107 

607 

II 

108 

606 

II 

109 

607 

II 

110 

563 

II 

111 

564 

II 

112 

664 

II 

113 

564 

II 

114 

561,605 

II 

115 

565 

N 

116 

570 

II 

117 

563, 565 

II 

118 

505 

II 

119 

565, 566 

II 

120 

576 

11 

121 

63,576-7,578-9 

H 

122 

577. 579 

II 

123 

62, 577, 579 

II 

124 

572 

II 

125 

57*2 

II 

126 

571 

II 

127 

569-70, 576 

M 

128 

468 

II 

129 

46S 

» 

180 

468 

It 

131 

467 

II 

132 

467 

M 

138 

77 note, 469 

^ H 

184 

469 


135 

49C 

» » 

136 

49C 

> H 

137 

49( 

> n 

138 

49C 

) n 

^ 189 

m 

1 I. 

140 

77 note, 401 

? M' 

141 

77*note, 491 

L » 


Seoi 


142 

6U5 

148 

506 

144. 

505 

145 

427 

146 

506 

147 

606 

148 

517 

149 

522 

150 

522 

151 

523 

152 

523 

153 

528^ 

154 

628 r 

155 

483 

156 

483 

157 

600 

158 

599 

159 

489 

160 

4S9 

161 

486, 

162 

482 

163 

610 

164 

613 

165 

613 

166 

265, 612 

167 

77 note, 612 

167a 

612 

168 

633 

169 

639 

170 

639 

171 

641 

172 

639 

173 

641 

174 

641 

175 

459, 641, 892 

176 

631 

177 

629 

178 

77 note, 629-30 

179 

630 

180 

1015 

181 

1615 

182 


183 

828 

184 

826 

185 

827 

186 

328 

187 

828 

188 

328 

189 

169, 326 

19Q 

826 

191 

828 

192 

829 

193 

829 

194 

829 

195 

235-6 

196 

235-6 

197 

236 

198 

234 

199 

194,224 

200 

728 

201 1 

246 

202 

240 

203 

287 






INDEX TO THE 


IttS 


Book 

Seet 

Pago 

IT. 

164 

41, 998-9 

ii 

I65i 

41, 998-9 

99 

If 

166 

41, 1001-2 

f| 

166 a 

• 1002 

If 

167 

41, 1002 

If 

168 

41, 982, 1002 

If 

169 

41, 1002 

ff 

iro 

41, 1002-8 


Book 

Sect. 

Page 

IT. 

171 

982, 1003, 1019 
1032 

If 

172 

1019 

If 

173 

1019-20 

If 

174 

1020, 1032 

If 

176 

1020 

If 

176 

1021 

m 91 

177 

1020 

H • 

178 

1020-21 


Book 

Sect. 


IT. 

179 

1021 

99 

180 

1021 

99 

181 

1021 

99 

182 

1021 

99 

183 

970-71 

99 

184 

9S5 

99 

185 

985 

99 

186 

985-6 

99 

187 

986 


D E X 

TO THE 

TEXTS OF JUSTINIAN’S INSTITUTES 

Translated and referred to in this 11 Wi*. 


nt. 

Sect. 

Paee 

Book 

Tit. 

Soc 

1 

pr. 

no 

1. 

6 

1 

•1 

I 

no 

II 


2 


2 


II 

»r 

3 

II 

3 

no 

II 

99 

4 

i« 

4 ' 

117, 120 

II 

9t 

5 

2 

pr. 

117 

II 

99 

6 

II 

1 

117 

II 

f ? 

7 

II 

2 

lE^' 

II 

i 

pr. 

II 

3 

no 

II 

8 

pr. 

II 

4 

12<| 

11 

99 

1 

II 

5 

120 

II 

t9 

2 

II 

6 

120 

11 

9 

pr. 

ti 

7 

120 

II 

99 

1 

II 

8 

121 

II 

99 

2 

II 

9 

119 

II 


3 

n 

10 

119 

II 

10 

pr. 

II 

11 

117, 118 

II 

99 

1 

II 

12 

124 

II 

99 

2 

3 

pr. 


II 

99 

3 

II 

1 

157 

II 

99 

4 

II 

2 

157 

♦1 

9* 

5 

II 

3 

l(iO 

•1 

99 

6 

If 

4 

171 

II 

99 

7 

1 

5 

162 

« 

99 • 

8 

4 

pr. 

169, 667 

II 

99 

9 

9* 

1 

667 

II 

99 

10 

5 

pr. 

171, 667 

I* 

99 

11 

II 

1 

177 

It 

99 

12 

II 

2 

‘ 174 

It 

1 9f 

13 

H 

3 

675-6 

It 

11 

pr. 

6 

pr. 

178 

H 

n 

1 


rnfre 

Book 

Tit. 

Sect 

Paffe 

179 

I. 

n 

2 

2U9 

179 

>9 

99 

3 

207 

178-9 

*9 

99 

4 

211 

ISO 

99 

99 

5 

207 

180 

99 

99 

6 

207 

180 

1 

99 

99 

7 

207. 681 

180 

99 

9* 

8 

207-8 

182 

*9 

99 

9 

211 

160, 193 

1 

99 

10 

fll 

157 

99 

99 

11 

205 

159 

i 

99 

91 

12 

177-8 

197 ; 

99 

12 

pr. 

214 

678 

99 

99 

1 

218 

1S9 ' 

99 

99 

2 

218 

197 ' 

99 

99 

3 

21.5 

C78, 6^0 ! 

99 

99 

4 

220 

684, (Iso 1 

H 

99 

5 

215-16 

684, 6s5 I 

99 

91 

• 6 

213, 214 

684, 6.S6 1 

99 

91 

7 

212 

6''4 ! 

99 

99 

8 

210-11 

68.5 i 

99 

99 

9 

208 

6>6 : 

99 

99 

10 

212 

i 

♦9 

13 

pr. 

697 

686 1 

99 

99 

1 

697-8 

687 1 

99 

99 

2 

697 

684 j 

1 n 

99 

3 

709 

686 i 

n 

99 

4 

709 

683 i 

M 

99 

5 

709-1 (♦ 

2ol 

99 

14 

*^r. 

717 

203, 

9* * 

It 

1 

717 

S06, 210 

M 

ti 

2 

717 



INSTITUTES OF JUSTINIAN. 1 1 19 


Boole TSt 

8 

Book Tit. 



Bot4 

Tit 



lo 

14 

709 

L 

26 

14 

717 


1 

41 

m 

n 


4 

709 

ft 

tf 

15 

710 

It 


48 




6 

709 

»• 

If 


725 6 


41 

841 


15 

pr. 

711 

n 

tf 


608 



45 

847 


M 

1 

6S5 

«f 

19 

18 


99 

9* 

46 



n 

2 

710 

99 

tf 


735 i 

H 

99 

47 


If 

n 

3 

586 




718 1 

k •* 

99 

48 



16 

pr. 

215 

99 



726 f 

1 

•9 

m 

pr. 




1 

215 

99 

99 



19 

99 

1 




*> 

218 

91 

99 


*721 

H 

99 

•» 

287 



3 

219 . 

99 

99 

3 

726 

9« 

99 





4 

ICO, 214 

19 

99 

1 

*26, 735 

91 

3 


415 



f) 

215 

99 

19 

5 

7-22 

n 

99 

1 

417 



t; 

(185 

99 

99 

a 

t J.4 


99 

0 

m 

415 



/ 

711 

99 

99 

m 

i 

7-27 



3 

413 


17 

pr. 

712 

19 

91 

8 

726 



4 

420 


18 

]»r. 

712 

99 

91 

0 

721 






]9 

pr. 

713 

91 

99 

10 

721 


99 

1 401, 

105, 406 


20 

pr. 

7U 




72 " 


19 



19 

• f 

1 

714 





99 

99 

3 

407, 408 

If 

2 

714 

99 



722 

19 

• 1 

4 

407 


f 1 

3 

714 

11. 


pr. 




pr. 

410-11 


II 

4 

714 


• » 

1 




1 

400-10 

>9 

!• 

.'i 

714 


99 

•) 

*• 




m 

410 

11 

9« 

91 

99 

99 

21 

0 

7 

pr. 

i.'*.* < "8 

7 of. 

• f 

tt 

99 

M 

tf 

99 

3 

5 

310 

310 

31<> 

99 

99 

99 

91 

r* 

6 

410 

411 

If 

99 

2 


91 

99 

ft 

9f 



91 

9» 

• ft 

6 

pr. 

2l»0 



3 

■('].2 

99 

#• 


31.5 

19 


1 

272 


It 

pr. 

1 

723 

723 

99 

1 

99 


3 13 17 
317 IS 

99 

9» 


2 

27 ‘2 
27*2-3 


2 

723 

\ 


11 

ns 

99 

• 1 




ft 

•• 

3 

723 ! 

1 

1 


1-2 

3i:. 6 

»9 

»l 

5 

200 

ff 

F» 


7..'. i 
» 1 
i * * 

i 


13 

313 

3i«; 




•274 



(i 


99 







•273 



Tir 


ft 







■272 

99 


I 

1 

731 





91 


10 

272 



•} 

7 3>'2 



IS 




11 

•270 

9f 



731 

9t 






12 








‘>7 'i 





99 




91 



••1 1 * 

V 1 ^ 



1 1 

•27'2 

99 

9t 

• t 

(j 







1 

pr. 

015 

99 

99 

99 

21 

pr. 

1 

s 


9» 

1^ 

•J3 

•21 

276 


»» 

tt 

016 

318 

99 

99 

2 




2.5 

1) **1 

99 

ft» 

3 

.308 0 

99 

99 

3 


ff 


2*1 

2Sl 

99 

* ft 

4 


99 

99 

If 

99 

25 

4 

JIT. 

1 

720 

tf 

1 


27 

I'S 

276 

99 

ft 

ft 

If 

K 

91 

• 9 

0 

pr. 

1 

pr. 

437 
COO 700 
328 

ft 










1 

214 

99 

99 

♦9 


4 

5 

6 

1 

8 

9 

717 
719 
719 
719 
.719 
718, 720 



31 

27I*-s 

4r>l 

99 

99 

19 

99 

99 

99 

99 

99 

•9 

2 

pr. 

204-5 
828 
323, 324 
3*21, 378 
127 
766 

n 

ft 

n 

99 

A 

n • 

12 

13 

718-19 
71V19 
71419 
717, 719 

l 

! 

I 

9f 

99 

f1 

99 

:;o 

4ul, 402 
g 2.'»7 
2*2 •2S7 
284 

99 

99 

99 

91 

99 

99 

1 

•f 

•3 

4 

768 

761 

770 




INSTITUTES OF JUSTINIAN. 



m/L 

ooc% 

P*g« 

Book Tit 

Soot. 

j 

Book Ttt 

O *> 

OWI» 


IL 

4 

2 

887 

IIL 

14 

2 

475, 477 

IIL 

22 

2 

400 

•> 

H 

z 

857 

99 

M 

3 

4S0, 481 

H 

w 

8 

4»0 

H 

M 

4 

757 

n 

tl 

4 

439 

ft 

23 

P*^ 

• 504 

tt 


pr. 

861 

99 

15 

pr. 

459, 463 

tt 

•** 

1 

401-2 

If 

tt 

1 

858 

99 

tt 

1 

456, 461 

» 

•9 

2 

491 

ff 

tt 

2 

861 

tt 

It 

2 

586 

it 

99 

3 

235 

tt 

tt 

3 

851 

fff 

tt 

3 

913 

99 

If 

Sa 

235 

ff 

tt 

4 

861-2 

19 

•1 

4 

587, 5SS i 

' M 

ft 

4 

530 

ft 

tt 

5 

862 

99 

It 

5 

585*1 

tf 

tt 

5 

600 

ff 

6 

pr. 

830 

99 

tt 

6 

m^7 1 

tl 

24 

F- 

505 

ff 

99 

1 

831 

99 

H 

7 

651-2 

tf 

tt 

1 

506 

ff 

ff 

2 

831 

19 

16 


55H 

H 

tl 

•> 

505 

ff 

ff 

3 

831 ! 

99 

9# 

1 

55r* 

•9 

99 

3 

427 

ff 

ff 

4 

831 

99 

19 

2 

559 

ft 

91 

4 

506 

•• 

f f 

5 

831-2 ! 

ff 

17 

pr. 

614 j 

tt 

tt 

5 

510 

wr 

f 1 

6 

832 j 

ff 

tt 

1 

611, 614-15 j 

tt 

t* 

6 

514 

wf 

•* 

ff 

7 

831 1 

99 


2 

611 12 i 

ft 

•25 

pr. 

517 

»F 


8 

830 

99 

t* 

3 

612 

tl 

9t 

1 

52-2 

f V 

f9 

r? 

99 

9 

10 

832 
861 1 

tt 

ff 

18 

ft 

pr. 

1 

A 464 ' 

465 

tl 

t« 

It 

II 

•> 

«t 

3 

522 

522 

ff 

99 

11 

861 ! 

ft 

t« 

2 

615 ' 

tl 

II 

4 

5*22 3 

ft 

V 1 

12 

86 i , 

«• 

99 

3 

464 1 

♦9 

tt 

5 

5’ia 

ff 

91 

m 

4 

pr. 

866 

If 

• 9 

4 

465 ' 

»• 


6 

524 

91 

99 

1 

866-7 

ft 

10 

pr. 

599^ 

9* 

tt 

• 7 

523 

99 

2 

867 ! 

It 

• t 

1 

M»9 

tt 

A** 

8 

523.4 

•f 

99 

3 

860-7O 1 

If 

tt 

2 

599 

H 

w 

%9 

!> 

521 

91 

99 

4 

874 ; 

If 

99 

3 

624 

ft 


pr. 

483 

99 

99 

8 

pr. 

870 ! 

If 

tt 

4 

624 

tt 

tl 

1 

484 

99 

* 

1 

871 i 

ff 

99 

5 

462 

tt 

tt 

2 

484 


99 

2 

871 

ff 

91 

6 

605 

tt 

tt 

3 

484 

tt 

99 

3 

870-71 

It 

99 

m 

i 

461 

9* 

M 

4 

484 

tt 

99 

9 

pr. 

790, 841-5 ' 

tl 

99 

8 

666 

9« 

91 

5 

485 

»t 


4 

1 

845 : 

1 

ff 

If 

0 

606 

It 

tt 

6 

4 83 

tt 

99 

2 

812 1 

ft 

If 

10 

606 

i 

tt 

7 

300 

tt 

99 

3 

860-61 

tf 

tf 

11 

591 

i tt 

It 

8 

4H4 

tt 

99 

4 

851 j 

tt 

ft 

12 

463 

! I. 

tf 

9 

489 

tt 

tt 

99 

99 

b 

A 

851 

8:*> 

1 ** 

1 

99 

f 

Iff 

ft 

13 

14 

592 

592 

ft 

w 

H 

tt 

•1? 

489 

485 

tt 

tt 

ff 

ff 

V 

4 

s 

t'Ci 

845 

» 

tf 

ft 

ft 

tf 

15 

16 

592 

592 

tt 

tt 

ft 

• t 

12 

13 

539 

482 

tt 

1 A 

99 

u 

844 

1 

i M 

If 

17 

463 

tt 

27 

F* 

456. 661-2 
457.607 

tt 

99 

99 

«F 

10 

11 

844 

844 

1 ^ 

! ft 

1 

It 

99 

ft 

IH 

19 

462 

624 

tt 

n 

tt 

tt 

1 

2 

tt 

99 

12 

844 

tt 

n 

20 

624 

91 

99 

3 

337 

m * m 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

n 

M 

tt 

tt 

tt 

tt 

tt 

tt 

99 

10 

tt 

tt 

tt 

11 

•t 

tt 

tt 

»t 

ft 

ft 

H 

12 

tt 

18 

•* 

tt 

14 

tt 

pr. 

1 

2 

8 

pr. 

1 

2 

8 

4 

6 

6 

7 

P**- 

1 

P^* 

1 

2 

I- 

741 

219,741 

741 

742 
742-3 

^ 742-3 

• 743 

743 
743 
743 
743 
743 

1039 
69-70, 740 

J 455, 458 
» ,472 

658 

tf 

tf 

n 

tf 

ff 

ft 

f 

i n 

1 

1 ” 

i H 

t 

ft 

tt 

tt 

tt 

tt 

tt 

tt 

t •• 

n 

H 

tf 

tt 

ft 

ft 

ft 

tt 

2«» 

tt 

t* 

It 

tt 

tl 

tf 

ft 

ft 

21 

22 

* 

21 

22 

23 

24 

25 

26 
27 
pr. 

1 

2 

3 

4 

5 

7 

6 

8 

P*'- 

pr. 

1 

624 

581 

6uO 

587 

586 

585 

565 

566 
576 

570 
578-9 

571 
576 
570 
570 
469 

• 490 

490 

H 

tf 

99 

ft 

99 

! ** 

H 

! 

tf 

99 

H 

tt 

m 

i IV. 

! « 

i ” 

1 ” 

1 *• 

99 

H 

99 

H 

2H 

99 

tt 

tt 

TJ 

99 

99 

tt 

99 

« 

1 

M 

•tt 

tt 

tt 

4 4*4 

5 457. 747 

• 456, 65M 

7 659 

iir. 610 

1 eu 

2 618 

3 612 

pr. 633 

1 639 

2 639-40 

3 620. 630, 681 

3a 630 

4 642 
pr, 

1 231 

2 288 

,8 32^.323 

4 m-m 




^ B • 



1122 


INDEX TO THE INSTITUTES OF JUSTINIAN. 


Book Tit 

Sect 

P»g» 

IBook Tit 

Sect Pasfe 

Book Tit 

Sect 

Pige 

IV. 

1 

5 

826 

IV. 

6 

9 

566 

IV. 

11 

2 

1024 

*» 

ft c 

f 

476 

n 

tt 

10 

615 

tt 

ff 

3 

1025 

ft 

ft 

7 

286 


ft 

11 

615 

ff 

ff 

4 

1026 

tf 

It 

8 

* 234 

ir 

rt 

12 

1073 

tf 

ff 

5 

1026 

n 

ft 

f 

194 

If 

n 

18 

989 

fi 

ff 

6 

1025 

ff 

n 

10 

236 

It 

tt 

14 

829 

It 

ff 

7 

1025 

n 

If 

11 

240, 551 

If 

ft 

15 

132, 979 

n 

12 

pr. 

646 

n 

ff 

12 

241* 

1 ” 

It 

16 

1073 

It 

ff 

1 

650 

fr 

tt 

13 

237 

i 

II « 

tt 

17 

1074 

ft 

ff 

2 

1009 

n 

It 

14 

237 

II 

It 

18 

1073 

If 

13 

pr. 

990 

tf 

tt 

15 238» 507,510 

If 

tf 

19 

1003, 1073-4 

ft 

ff 

1 

594 

ft 

tf 

10 

238 

fi 

ff 

20 

840 

ft 

ff 

2 

47L 

ft 

tt 

17 

239 

tt 

tt 

21 

1074 

ft 

ff 

3 

64/ 

ft 

n 

18 

241 

tt 

If 

22 

1074 

fi 

ff 

4 

1016 

ft 

tf 

19 

325 

tt 

tt 

28 

1032,1074 

rt 

ff 

5 

1016 

t* 

2 

pr. 

241, 830 

tt 

tf 

24 

973 

ft 

99 

6 


ft 

ff 

1 

241-2 

It 

ff 

25 

1074 

ft 

99 

7 

990 

n 

ff 

2 

242 

If 

tf 

26 

1003,1074-5 

If 

ff 

8 

1017 

ft 

3 

pr. 

243 

tt 

ff< 

27 

1074-5 

ft 

99 

9 

1017 

n 

If 

1 

243 

It 

ff 

28 

994 

ff 

99 

10 

101% 

tf 

If 

2 

ir»2 

tt 

If 

29 

307-8, 442 

ft 

99 

11 

482, 1027 

ft 

ft 

3 

246 

tt 

If 

30 

1017 

ft 

14 

pr. 

991 

if 

tf 

j c 

246 

It 

If 

31 

9S7 

ft 

91 

1 

992 

ff 

ff 

5 

246 

‘ II 

ff 

32 

1011 

fi 

19 

2 

992 

ff 

ff 

6 

tf 246 

fi 

ff 

83 

1018 

ft 

91 

3 

992 

ft 

ft 

7 

246 

tf 

It 

33 a 

995 

ff 

99 

4 

578 

tf 

If 

8 

246 

If 

ff 

33 b 

995 

tf 

15 

pr. 

997-6 

tf 

If 

9 

330 

II 

tf 

33 e 

584-5 

ff 

99 

1 


ft 

If 

10 

831 

If 

ft 

33 d 

679, 580 

ft 

ff 

2 

(i 

ft 

ft 

11 

830 

fi 

ft 

33 E 

1018 

ft 

ff 

3 

448, 842 

ft 

If 

12 

243 

ft 

ft 

34 

1018 

ft 

ff 

4 

357-8, 366 

•» 

ft 

13 

243 

II 

If 

35 

1018-19 

II 

19 

4a 

358, 871 

»* 

ft 

14 

830 

ft 

ff 

36 

604 

fi 

91 

5 

858 

ff 

ff 

15 

830-31 

ft 

ft 

37 

307 

fi 

99 

6 250. 251. 890 

tf 

ff 

16 

243-4 

»» 

ft 

38 

.524 

If 

99 

7 

359 

ft 

4 

pr. 

150 

If 

ff 

39 

1017 

If 

91 

8 

998, 1001 

ff 

ft 

1 < 

146-7-8-9 

If 

ff 

40 

1040 

ff 

16 

pr. 

1020 

ff 

fi 

2 

194 

If 


pr. 

605 

ft 

99 

1 

1020, 1021 

ff 

II 

3 

164 

II 

ff 

1 

614-15 

ft 

91 

2 

1021 

ft 

If 

4 

165 

M 

ft 

2 

617, 618 

ff 

91 

3 

971 

If 

ft 

5 

166 

11 

tf 

3 

604 

ff 

17 

I>r. 

1006 

If 

ft 

6 

166 

II 

If 

4 

604, 615 

It 

99 

1 

184 

If 

If 

7 

154, 155 

11 

fi 

5 

620 

It 

99 

2 

336 

n 

ft 

8 

149 

It 

ff 

6 

620 

It 

99 

8 

835 

If 

ft 

9 

1 55 

If 

ft 

7 

473 

II 

If 

4 

883-4 

If 

ff 

10 

156 

It 

ft 

8 

615, 618 

ft 

99 

5 

839-40 

If 

ft 

1 1 

154 

ft 

8 

pr. 

166 

If 

99 

6 

837 

If 

ft 

12 

152 

*t 

ff 

1 

166, 437 

ff 

ff 

7 

340 

If 

5 

pr. 

1006 

ft 

ff 

2 

166 

ft 

18 

pr. 

1061 

If 

ff 

1 150,153, i:.:» j 

If 

91 

3 

184 

H 

ft 4 

1 

1061 

If 

>* 

2 

154 

ft 

II 

4 

184 

ft 

99 

2 

1061 

ft 

ff 


241 

n 

If 

5 

167 

If 

ff 

3 

1061 

If 

6 

pr. 131, 

132.4.51-2 

It 

ff 

6 

159-60 

ff 

ff 

4 

1061 

ft 

n 

1 

131,1.32 

tf 

ff 

7 

197 

tt 

99 

5 

1061-2 

ft 

It 


132 

ft 

9 

pr. 

248 

tf 

99 

6 

1062, 1068 

ft 

tf 

3 

264 

ff 

ff 

1 

249 

ff 

19 

m 

/ 

1062 

ft 

tf 

4 

264 

ff 

10 

pr. 

979, 1022 

ff 

99 

8 

1062 

•f 

ff 

5 

271 

ff 

ff 

1 

1024 

ff 

99 

9 

1062, 1071 

ft 

ff 

6 

1040-41 

I* 

99 

2 

1022 ' 

ff 

99 

10 

1063 

M 

»i 

7 

436, 447 

ft 

11 

pr. 

1023-4 

ff 

99 m 

11 

1063 

N 

ff 

8 

506, 615 

t* 1 

tf 

1 

1024 

If 

- 1 

[12 

1068 


* 



t'OLflTOX AMI PKINTKHH. PniNDUlUiH 





